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COURT  RULE. 

SUPREME  COURT  OP  ARIZONA. 

Rule  lY.,  §  1,  is  amended  to  read  as  follows: 

"In  all  causes  the  party  bringing  an  action  into  this  court  shall  file  with 
the  transcript  a  complete  abstract  of  the  record  therein,  referring  to  the  ap- 
propriate pages  of  the  record  by  numerals  on  the  margin,. and  shall  cause  such 
abstract  to  be  printed  in  a  neat  and  workman-like  manner  on  one  side  onjy, 
upon  paper  suited  to  the  use  of  ink ;  the  pages  to  be  the  same  size  as  those  of 
the  Pacific  Resporter,  and  bound  on  the  side  of  the  page.  Six  copies  of  the 
same  shall  be  filed  in  each  case." 

Adopted- September  29,  1887. 

(ill)*  • 
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(5  Utah,  272) 

Rands  and  others  t?.  Brain. 

{Supreme  Court  of  Utah.    July  30,  1887.) 

Descent  and  Distribution — Allowance  to  Widow  and  Children — Title  op  Widow. 
Com  p.  Laws  Utah,  |  850,  which  provides  that  when  one,  dying  intestate,  leaves 
property,  the  value  of  which  does  not  exceed  $1,000,  *'the  probate  court  shall  as- 
sign, for  the  support  of  the  widow,  and  minor  children  if  there  be  no  widow,  the 
whole  of  the  estate,"  does  not  give  to  the  Avidow  the  title  in  fee-simple  to  the  prop- 
erty assigned,  where  there  are  minor  children.  On  rehearing,  atBrming  original 
decision  in  14  Pac.  Rep.  129. 

On  petition  for  rehearing. 

Arthur  Brozon,  for  appellants.    C.  O,  Whittefnore^  for  respondent. 

Henderson,  J.  This  is  a  petition  for  rehearing.  The  cause  was  decided 
at  the  present  term.  14  Pac.  Rep.  129.  The  defendant  asks  for  a  rehearing, 
and  in  support  of  it  he  contends  for  the  construction  of  the  statute  claimed 
by  him  on  the  former  argument. 

The  arguments  and  considerations  set  forth  in  his  petition  were  fully  and 
carefully  considered  by  us  before  the  case  was  determined.  We  can  concede 
all  that  counsel  say  as  to  the  necessity  and  propriety  of  providing  for  minor 
children,  and  we  think  the  legislative  intent  should  be  executed.  As  stated 
in  our  former  opinion,  we  do  not  think  it  was  intended  to  give  the  title  in 
fee-simple  to  the  widow  alone,  to  the  exclusion  of  all  other  members  of  the 
family,  when  there  are  minor  children  constituting  the  family.  Counsel  con- 
cede that  such  members  of  the  family  have  an  interest  in  the  property,  and 
would  have  in  the  fund  created  by  the  sale  by  her,  which  might  be  protected 
in  equity,  but  minor  children  are  not  usually  in  condition  to  protect  such 
rights,  and  it  was  not  unreasonable  that  the  legislature  should  protect  their 
rights  by  giving  them  an  ownership  in  the  title  of  which  they  could  only  be 
divested  by  the  ordinary  methods,  and  in  a  way  to  protect  their  equities. 

The  motion  for  rehearing  is  denied. 

Zane,  C.  J.,  and  Boreman,  J.,  concur. 

(p  Utah.  273)     .  -_  .,  ^  - 

United  States  «.  Smith. 

{Supreme  Court  of  Utah.    September  2,  1887.) 

BiOAMT — Evidence  to  Support  Conviction. 

A  verdict  of  guilty,  in  a  prosecution  for  cohabitation  with  two  wives,  will  besns- 
tained,  where,  cohabitation  with  the  second  wife  being  adhiitted,  a  legal  marriage 
V. 16p.no. 1 — 1 
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is  shown  between  the  defendant  and  the  first  wife;  that  he  had  frequently  been 
•seen  about  the  house  of  the  first  wife ;  and  that  he  had  stated  that  **  he  would  live 
with  his  wives,  and  he  didn't  care  who  knew  it.'*  On  rehearing,  affirming  14  Pac. 
Rep.  291. 

On  petition  for  rehearing.    See  14  Pac.  Rep.  291. 

Oeo.  8.  Peters,  for  the  United  States.    A»  9.  SutTierland,  for  appellant. 

Zane.  0.  J.  The  defendant  by  his  counsel  moves  the  court  for  a  rehearing 
of  this  appeal.  The  points  made  in  this  petition,  and  the  arguments  urged 
in  their  support,  were  presented  by  counsel  in  tiieir  arguments  at  the  hearing, 
and  were  then  duly  considered,  so  far  as  we  deemed  their  consideration  neces- 
sary. We  see  no  sufficient  reason  to  change  the  conclusion  reached  at  the 
former  hearing.   . 

The  motion  for  a  rehearing  is  denied. 

BoREHAN  and  HENDERSONr  JJ..  concuf. 

People  t?.  Chalmers. 
{Supreme  OotiH  of  Utah,    September  2,  1887.) 

1.  Criminal  Pbacticb— Conviction  for  Battery  under  Indictment  fob  Assault  wrra 

Intent  to  Kill. 

Under  an  indictment  for  an  assault  with  intent  to  kill,  which  alleges  that  the  de- 
fendant, •'  with  a  pistol  loaded  with  gunpowder  and  bullets,  in  and  upon  one  J.  P. 
made  an  unlawful  and  felonious  assault,  and  did  shoot  off  one  of  the  bullets  at  and 
against  the  person  of  the  said  J.  P.,"  defendant  mar  be  convicted  of  a  battery,  un- 
der Laws  Utah  1878,  2  301,  which  provides  "that  the  jury  may  find  the  defendant 
guilty  of  an  offense,  the  commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged."    On  rehearing,  affirming  14  Pac.  Rep.  131. 

2,  Appeal — Record — Must  Contain  Rulinob  Objected  to. 

A  party  must  preserve  in  the  record  any  ruling  of  the  trial  court,  whether  made 
upon  an  objection  to  evidence  or  in  charging  the  jury,  if  he  wishes  to  rely  upon  the 
same  as  error. 

On  rehearing.    See  14  Pac.  Rep.  131. 

A.  O,  Sutherland,  toT  appellant.     Geo,  8.  Peters,  for  the  People. 

Za^e,  C.  J.  This  appeal  was  heard  and  decided  at  a  former  session  of  the 
present  term;  The  defendant  had  been  tried  in  the  lower  court  upon  an  in- 
dictment charging  him  with  an  assault  upon  one  John  Pitt  with  intent  to 
murder,  and  had  been  found  guilty  of  a  battery.  Upon  the  trial  the  court 
had  charged  the  jury  that  they  might  find  the  defendant  guilty  of  a  battery 
under  the  indictment,  if  they  so  believed  beyond  a  reasonable  doubt.  To  this 
portion  of  t]ie  charge  the  defendant  had  excepted,  and  desired  to  assign  the 
giving  of  it  aa  error.  But  the  charge  to  the  jury  was  not  found  in  the  rec^ 
ord,  and  the  court  refused  to  consider  the  exception.  Appellant's  counsel  in- 
sists upon  a  rehearing,  for  the  reason  the  argument  was  not  heard  upon  that 
point.  A  party  must  preserve  in  the  record  any  ruling  of  the  trial  court, 
whether  made  upon  an  objection  to  evidence  or  in  charging  the  jury,  if  he 
wishes  to  rely  upon  the  same  as  error. 

The  point,  however,  that  the  defendant  should  not  have  been  found  guilty 
under  the  indictment  of  a  battery  was  considered  under  the  error  alleged  in 
overruling  the  motion  for  a  new  trial.  The  court  said:  "Counsel  for  the  de- 
fendant also  urges  that  the  jury  was  not  authorized  to  find  the  defendant 
guilty  of  a  battery  upon  the  indictment  upou  which  he  was  tried.  It  is  al- 
leged in  the  indictment  that  the  defendant,  with  a  pistol  loaded  with  gun- 
powder and  bullets,  in  and  upon  one  John  Pitt  made  an  unlawful  and  feloni- 
ous assault,  and  did  shoot  off  one  of  the  bullets  at  and  against  the  person  of 
the  said  John  Pitt.  A  battery  is  any  willful  and  unlawful  use  of  force  or 
violence  upon  the  person  of  another.    Comp.  Laws  Utah  1876,  p.  592.     The 
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indictment  describes  a  battery  as  defined  in  the  statute.  It  was  stated  that 
the  assault  was  upon  Pitt,  and  that  the  bullet  was  shot  at  and  against  his  per- 
son. Section  301,  Laws  Utah  1878,  provides  that  'the  jury  may  find  the 
defendant  guilty  of  an  offense,  the  commission  of  which  is  necessarily  included 
in  tlmt  with  which  he  is  cliarged.'  While  an  assault  with  intent  to  murder 
might  be  charged  without  describing  a  battery,  this  charge  does  include  that 
offense.  Tl»e  acts  constituting  the  crime  as  charged  in  the  indictment  include 
those  essential  to  the  description  of  a  battery.  At  common  law  there  could 
be  no  conviction  for  a  misdemeanor  on  any  indictment  for  a  felony.  The 
reason  upon  which  the  rule  was  established,  was  that  persons  indicted  for  a 
misdemeanor  Iiad  certain  advantages  at  the  trial,  such  as  to  make  a  full  de- 
fense by  counsel,  and  to  have  a  copy  of  the  indictment,  and  a  special  jury, 
which  advantages  were  not  then  permitted  under  indictments  for  felony. 
Such  reasons  do  not  exist  in  this  territory,  and  w4  therefore  disregard  tl^e 
rule.  When  a  minor  offense  is  included  in  a  greater,  the  defendant  may  be 
acquitted  of  the  latter,  and  convicted  of  the  former,  unless  the  allegation  is 
in  a  form  not  charging  the  lower.  Bish.  Crim.  Law,  §§  780,  794,  note; 
Whart.  Crim.  Law,  §g  616.  617." 
The  motion  for  a  rehearing  is  denied. 

BoRBMAN  and  Henderson,  JJ.,  concur. 

(5  Utah,  my 

McDoNOUQH  V.  Smith. 

{Supreme  Court  of  Utah.,  September  2,  1887.) 

Appeal — Review— Findings  of  Fact  by  Trial  Court— Erbob  most  be  Apparent. 

When  tlie  evidence  is  conflicting,  the  judgment  of  the  lower  court  wiJl  not  be 
reversed  because  of  an  alleged  error  in  (indinp  any  essential  fact,  unless  such  find- 
ing id  shown  to  be  clearly  erroneous,  and  against  the  weight  of  evidence. 

Error  to  district  court.  Second  judicial  district;  Boreman,  Judge. 
CTias.  W.  Lane,  for  appellant.    Pressly  Denny,  for  respondent. 

Zane,  C.  J.  This  cause  was  instituted  in  the  Second  judicial  district  court 
in  order  to  recover  8150,  with  interest,  alleged  to  have  been  paid  by  plaintiff 
to  defendant  through  mistake.  A  trial  by  jury  was  waived,  and  the  case  was 
tried  by  the  court.  The  court  found  from  the  evidence  that  the  plaintiff 
executed  a  note  to  defendant  for  the  sum  of  $200  borrowed  by  one  Josiah 
Rogerson;  that  after  the  note  Wcame  due,  Rogerson  paid  it,  but  after  the 
payment  the  defendant,  Smith,  instituted  a  suit  upon  the  note  against  the 
plaintiff  in  a  justice  court  of  Beaver  county,  and  without  service  of  summons, 
and  without  the  knowledge  of  the  plaintiff,  then  defendant,  obtained  a  judg- 
ment for  the  amount  of  the  note  with  interest;  that  a  few  days  thereafter  the 
plaintiff's  wife,  in  the  absence  of  her  husband,  in  order  to  prevent  a  levy 
under  an  execution  issued  on  the  judgment  in  the  justice's  court,  with  plain- 
tiff's money  paid  $150  to  defendant.  From  these  findings  of  fact  the  court 
stated  as  a  conclusion  of  law  that  plaintiff  was  entitled  to  recover  the  $150 
with  interest,  and  entered  judgment  accordingly.  To  reverse  this  judgment 
the  defendant  has  appealed  to  this  court.  The  defendant  assigns  as  error 
the  findings  of  tlie  court  below  that  Rogerson  paid  the  note  upon  which  the 
judgment  was  rendered  in  the  justice's  court;  and,  also,  in  finding  that  the 
defendant  in  the  justice's  court,  here  plaintiff,  was  not  duly  served  with  notice 
of  the  pendency  of  the  suit. 

We  have  considered  the  evidence  as  to  these  facts,  as  it  appears  in  the  rec- 
ord, and,  while  the  evidence  is  conflicting,  we  are  not  satisfied  that  the  weight 
of  the  evidence  is  against  either  of  the  findings  of  the  court  below.  This  court 
will  not  reverse  a  judgment  of  a  lower  court  because  of  alleged  error  in  find- 
ing any  essential  fact  when  there  is  doubt  as  to  which  side  the  evidence  pre- 


Digitized  by 


Google 


4  '  PACIFIC  REPORTEIU  [Utah. 

ponderates.    Such  an  error  must  be  clear,  and  the  conviction  must  be  abiding, 
and  the  court  satisfied  before  reversal  for  such  an  error.    We  find  no  error  in 
this  record. 
The  judgment  of  the  court  below  is  affirmed. 

BoREMAN  and  Henderson,  JJ.,  concur. 

(5  Utah,  277) 

People  v.  Solomon  and  another. 

{Supreme' Omirt  of  Utah.    September  2.  1887.) 

Bail— Action  against  Sureties— PLKADiife — C9MPLAINT. 

In  an  action  upon  a  bail-bond,  tiie  complaint  alleged  that  the  accused  **  was  ad- 
mitted to  ball,"  and  that  she  did  not  appear  at  the  trial.  Held,  on  demurrer,  not 
to  be  equivalent  to  an  ^legation  of  a  release  of  the  accused  from  custody  in  consid- 
eration of  the  undertaking  of  the  sureties. 

Appeal  from  district  court,  Third  district;  C.  S.  Zane,  Judge. 

W.  H,  Dickson,  for  the  People.    Hoge  <fe  Burmester,  for  appellants. 

Boreman,  J.  It  appears  from  the  record  in  this  case  that  one  Fanny 
'  Davenport  was  charged  with  keeping  a  house  of  ill-farae,  and  upon  her  arrest 
therefor  the  defendants  (appellants)  became  bailfor  her  appearance,  execut- 
ing and  delivering  the  undertaking  sued  on  for  her  release.  She  was  indicted 
on  this  and  other  charges,  and  the  district  court  made  an  order  for  her  ap- 
pearance in  court  at  a  specified  time,  to  "abide  such  order  as  the  court  shall 
make  concerning  her."  She  appeared  at  the  appointed  time  by  her  attorney, 
but  not  in  person,  and  her  attorney  offered  to  enter  her  plea  for  her.  This 
offer  was  rejected,  and  thereupon  the  undertaking  was  forfeited.  The  present 
action  was  instituted  upon  the  undertaking  thus  forfeited,  against  the  appel- 
lants, the  sureties  thereon.  The  appellants  (defendants  below)  filed  their  de- 
murrer to  the  complaint,  and  the  demurrer  being  overruled,  they  filed  tlieir 
answer,  setting  forth  t!)at  the  accused  appeared  at  the  appointed  time  by  her 
attorney,  and  offered  to  plead,  but  that  her  plea  wjis  refused;  and  that  after- 
wards, on  the  same  day.  she  again  appeared  by  her  attorney  and  offered  her 
plea  of  "not  guilty, "  and  it  was  accepted  and  entered.  After  the  filing  of  the 
answer  of  the  defendants  (appellants)  the  district  attorney  moved  the  court 
for  judgment  upon  the  pleadings,  wiiich  motion  was  by  the  court  granted; 
and  thereupon  the  appellants  brought  the  case  to  this  court. 

1.  It  was  objected  to  the  complaint  that  it  failed  to  allege  that  said  Daven- 
port was  released  from  custody.  In  reply  to  this  objection  it  is  contended 
that  although  the  complaint  does  not  in  terms  state  that  the  accuseii  was  dis- 
charged from  custody,  yet  that  the  allegation  that  she  was  "admitted  to  bail" 
is  equivalent  thereto.  The  release  from  custody  is  in  contemplation  of  law 
to  take  place  after  the  execution  and  acceptance  of  the  undertaking.  It  is  de- 
clared in  the  undertaking  itself,  in  speaking  of  the  charge,  that  "stiid  defend- 
ant having  been  held  to  answer  thereon,'  and  admitted  to  bail  by  said  com- 
missioner," etc.,  the  sureties  undertook  that  she  should  appear,  etc.  This 
language  indicates  that  the  accused  had  already  been  admitted  to  bail  before 
the  undertaking  was  given;  but  it  is  not  contended  that  the  accused  had  been 
released  from  custody  before  the  execution  of  the  undertaking;  and,  in  fact, 
If  she  had  been,  there  was  no  consideration  for  the  undertaking.  It  is  clear, 
therefore,  that  the  "admission  to  bail,"  spoken  of  in  the  undertaking,  was 
not  a  discharge  from  custody.  Our  criminal  practice  act  defines  the  expres- 
sion as  follows,  viz.:  "Sec.  384.  Admission  to  bail  is  the  order  of  a  compe- 
tent court  or  magistrate  that  the  defendant  be  discharged  from  actual  custody 
upon  bail."  Laws  Utah  1878,  p.  142.  The  same  meaning  seems  to  attach  to 
the  words  generally,  wherever  used  in  the  statutes.  Laws  1878,  tit.  "Bail." 
The  "admission  to  bail''  is  therefore  the  order  of  a  court  or  magistrate  for  a 
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prisoner's  disclmrge,  and  is  not  the  discbarge  itself.    It  is  manifest  tbat  this 
is  the  sense  in  which  the  words  are  used  in  the  complaint. 

2.  The  statement  that  the  accused  did  not  appear  is  not  equivalent  to  say- 
ing that  the  accused  was  released  on  bail,  nor  did  it  necessarily  include  such 
a  release.  Had  she  been  at  large  from  any  other  cause  than  the  giving  and 
accepting  of  the  bail,  the  sureties  would  not  be  responsible.  The  undertake 
ing  could  be  of  no  validity  unless  the  prisoner  was  discharged  by  reason  of  its 
being  given.  It  is  that  which  gives  to  the  undertaking  its  vitality.  The 
complaint  should  state  every  such  fact  necessary  to  its  validity,  and  with- 
out such  allegation  the  complaint  is  fatally  defective.  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Los  Angeles  Co.  v.  JSabcockt  45  Cal. 
253.  This  point  being  decisive  of  the  case,  it  is  unnecessary  to  consider  other 
points.  The  judgment  and  order  of  the  lower  court  are  reversed  and  the 
cause  remanded,  with  directions  to  the  lower  court  to  sustain  the  demurrer 
to  the  complaint,  with  leave  to  the  plaintiff  to  amend. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 

(73  Cal.  a48) 

People  v.  Clough  and  another.     (No.  20.558.) 

{Supreme  Court  of  Califoi-nia,    September  10,  1887.) 

1.  Criminal  Practice — Evidence— Testimony  op  Accomplice. 

The  court  instructed  the  jury :  "  If  you  believe  that  an  accomplice  h'as  testified  in 
this  case,  and  you  believe  beyond  all  reasonable  doubt  from  nis  testimony,  to  a 
moral  certainty,  that  the  defendant  is  guilty  of  the  alleged,  offense  in  the  infor- 
mation mentionetl,  and  then  in  connection  therewith  you  believe  there  is  evi- 
dence, outside  of  that,  which  tends  to  connect  the  defendant  with  the  commission 
of  the  offense, — outside  of  showin*?  the  commission  of  the  offense  itself  and  the  cir- 
cumstances thereof,  then  it  would  be  vour  bounden  duty  to  convict  him."  Held, 
that  this  was  consistent  with  Pen.  Coae  Cal.  §  1111.  providing  that  "a  conviction 
cannot  be  had  on  the  testimony  of  an  accomplice,  unless  he  is  corrobrated  by  other  * 
evidence  which  in  itself,  and  without  the  aid  of  the  testimony  of  the  accomplice, 
tends  to  connect  the  defendant  with  the  commission  of  the  offense;  and  the  cor- 
roboration is  not  sufficient,  if  it  merely  shows  the  commission  of  the  oflense,  or 
the  circHuistances  thereof."  * 

2.  Same. 

Under  Pen., Code  Cal.  J  1111,  the  evidence  corroborating  the  testimony  of  an  ac- 
comx)lice  need  not  tend  to  establish  the  precise  facta  testified  to  by  the  accomplice. 
It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  commission  of  the 
crime.* 

In  bank.  Appeal  from  superior  court,  Tulare  county;  Wm.  W.  Cross, 
Judge. 

Atwell  &  Bradley t  for  appellant.  Qeo.  A,  Johtison,  Atty.  Gen.,  for  re- 
spondent. 

McKiNSTRY,  J.  The  defendant  Clough  was  convicted  of  burglary  of  the 
6rst  degree.  As  portion  of  his  charge,  the  judge  of  the  superior  court  in- 
structed the  jury,  in  the'precise  language  of  section  1111  of  the  Penal  Code, 
as  follows:  "A  conviction  cannot  be  had  on  the  testimony  of  an  accomplice, 
unless  he  is  corroborated  by  other  evidence,  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends  to  connect  the  defendant  with 
the  commission  of  the  offense;  and  the  corroboration  is  not  sufficient,  if  it 
merely  shows  the  commission  of  the  offense  or  the  circumstances  thereof." 
And  in  another  portion  of  hfs  charge  the  learned  judge  said:  "Where  a 
number  of  persons  have  been  engaged  in  the  commission  of  an  offense,  wlien 
any  one  of  them  turns  state's  evidence  and  testifies  to  the  circumstances 

'  Respecting  the  sufficiency  of  accomplice  testimony,  see  People  v.  Elliott,  (N.  Y.)  12 
N.  E.  Rep.  602,  and  note;  People  v.  Kunz,  (Cal.)  14  Pac.  Rep.  836.  As  to  who  is  an  ac- 
complice within  the  rule,  see  Smith  v.  State,  (Tex.)  6  S.  W.  Rep.  219,  and  note. 
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under  which  the  alleged  crime  was  committed,  no  one  of  the  parties  engaged 
ill  the  commission  of  the  crime  can  be  convicted  upon  the  testimony  of  tbe 
accomplice,  unless  there  is  other  evidence  outside  of  his  testimony  which 
tends  to  connect  the  defendant  with  the  commission  of  the  offense,  and  the 
connection  is  not  suflicient  if  it  simply  shows  the  offense  or' the  circumstances 
of  the  offense  itself." 

The  language  last  quoted  added  no  force  to  the  charge  previously  given  in 
the  language  of  section  1111  of  the  Penal  Code,  but  we  are  of  opinion  that  it 
could  not  have  been  understood  by  the  jury  as  laying  down  any  different  rule 
from  that  declared  in  the  section  referred  to.  It  was,  in  effect,  a  statement 
that,  to  justify  a  conviction,  there  must  be  evidence  independent  of  the  testi- 
mony of  the  accomplice,  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  offense,  and  that  such  independent  evidence  was  not  sufficient  if 
it  merely  showed  the  commission  of  the  offense  or  the  circumstances  thereof. 
After  calling  the  attention  of  the  jury  to  the  distinction  between  proof 
of  a  fact  and  evidence  tending  to  prove  it,  the  learned  judge  proceeded: 
"Whenever  the 'prosecution  introduces  evidence  which  tends  to  connect  the 
defendant  with  tlie  commission  of  the  given  offense,  then  the  jury  may  take 
into  consideration,  and  should  do  so,  the  evidence  of  the  accomplice,  for  the 
purpose  of  determining  whether  or  not  the  defendant  is  guilty  of  the  given 
offense;  but  this  evidence,  which  tends  to  prove  the  connection  of  the  de- 
fendant with  the  commission  of  the  alleged  offense,  must  be  evidence  upon 
propositions  other  than  those  showing  the  fact  of  the  offense  itself  committed 
and  tlie  circumstances  thereof."  The  judge  then  told  the  jury,  in  substance, 
that,  even  if  they  should  believe,  beyond  a  reasonable  doubt,  from  tfie  testi- 
mony of  the  accomplice,  that  the  defendant  was  guilty,  yet  if  there  was  no 
other  independent  evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  it  was  their  boundenduty  to  acquit  him.  And  imme- 
diately afterwards  the  judge  said:  "  But  if  you  believe  that  an  accomplice  has 
"  testified  in  this  case,  and  you  believe  beyond  all  reasonable  doubt  from  his  tes- 
timony, to  a  moral  certainty,  that  the  defendant  is  guilty  of  the  alleged  of- 
fense in  the  information  mentioned,  and  then  in  connection  therewith  you 
believe  there  is  evidence,  outside  of  that,  which  tends  to  connect  the  defend- 
ant with  the  commission  of  tlie  offense, — outside  of  showing  the  commission 
of  the  offense  itself  and  the  circumstances  thereof, — then  it  would  be  your 
bounden  duty  to  convict  him." 

We  do  not  think  the  repetition  of  the  word  "outside"  in  the  foregoing  cita- 
tion could  have  misled.  As  first  used  it  was  evidently  intended  to  exclude 
the  testimony  of  the  accomplice,  and  to  require  the  corroborating  evidence  to 
consist  of  matter  substantiated  otherwise  than  by  such  testimony.  The  in- 
struction last  cited  is  excepted  to  by  appellant,  on  the  ground  that  "it  invades 
the  province  of  the  jury,  and  sets  aside  the  provisions  of  section  1111  of  the 
Penal  Code,  because  that  section  does  not  make  it  incumbent  upon  the  jury  to 
convict  upon  the  evidence  of  an  accomplice,  although  it  may  be  corroborated 
in  some  slight  respects."  And  it  w^as  said  in  argument:  "The  jury  is  to  be 
the  judge  of  the  evidence,  and  to  say  to  the  jury  that  it  must  convict  a  de- 
fendant upon  any  corroboration  of  the  testimony  of  an  accomplice,  is  to  say 
that  which  no  court  in  this  state  has  a  right  to  say."  But,  the  court  did  not 
tell  the  jury  that  it  was  their  bounden  duty  to  convict  the  defendant  if  there 
was  any  evidence  tending  to  corroborate  the  accomplice,  but,  in  effect,  if  they 
believed  the  testimony  of  the  accomplice,  and»that  testimony  proved  defend- 
ant's guilt  beyond  reasonable  doubt,  they  should  convict,  provided  there  was 
evjdence,  independent  of  such  testimony,  which  "tended"  to  connect  the  de- 
fendant with  the  offense.  The  statute  does  not  make  it  necessary  that  the 
evidence  bearing  upon  the  corroborative  fact  shall  prove  the  ultimate  fact  be- 
yond all  reasonable  doubt.  "The  corroborating  evidence  may  be  slight; 
nevertheless  the  requirements  of  the  statute  are  fulfilled  if  there  be  any  cor- 
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roborating  evidence  which,  of  itself,  tends  to  connect  the  accused  with  the 
commission  of  the  offense."     People  v.  Mdvane,  39  Cal.  616. 

The  point  in  opposition  to  the  instruction  may  be  stated  thus:  A  jury  has 
no  legal  right  to  believe  the  testimony  of  an  accomplice  unless  he  is  corrob- 
orated in  the  manner  prescribed  in  the  Penal  Code;  they  can  only  convict 
upon  the  testimony  of  the  accomplice  and  its  corroborations;  in  other  words, 
in  case  the  independent  circumstances  tending  to  connect  the  defendant  witli 
the  alleged  offense  do  not  establish  his  guilt  beyond  a  reasonable  doubt,  they 
must  of  themselves  persuade  and  lead  to  a  belief  of  the  accomplice's  testimony. 
It  might  be  contended  that  the  instruction  was  erroneous  because  some  evi- 
dence  tending  to  corroborate  might  not  corroborate  the  testimony  of  the  ac- 
complice and  render  it  credible;  and  thus  the  accomplice's  testimony  and  the 
slight  evidence  of  corroboration  might  fail  to  establish  the  defendant's  guilt 
to  a  moral  certainty.  But  section  1111  of  the  Penal  Code  does  not  require 
that  the  corroborating  evidence  shall  be  such  as  shall  pii^ove  that  the  accom- 
plice has  told  the  truth;  nor  does  it  declare  that  he  must  be  presumed  to  have 
sworn  falsely — such  presumption  to  be  overcome  only  in  case  the  other  evi- 
dence shall  show  he  has  told  the  truth.  It  simply  requires  that  in  addition  to 
his  testimony — however  trustworthy  that  testimony — there  must,  to  justify 
a  conviction,  be  evidence  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  offense.  Of  coui*se  mere  evidence  of  the  corpus  delicti  is  not  such 
evidence.  The  purpose  of  the  statute  is  n^ade  more  apparent  by  a  view  of 
the  law  as  it  stood  prior  to  its  passage.  In  Power's  Bosc.  Crlm.  Ev.  it  is  said 
that  the  condition  of  the  English  law  as  to  the  corroboration  of  accomplices 
was  "somewhat  peculiar."  Crim.  Ev.  121.  It  has  been  repeatedly  laid  down, 
botb  in  England  and  the  United  States,  that  a  conviction  on  the  testimony  of 
an  Jiccomplice,  uncorroborated,  is  legal.  Rex  v.  Atwood,  1  Leach,  464 ;  Rex  v. 
Durham,  Id.  478,  and  other  cases  cited  in  Roscoo;  2  Roy.  Rec.  38;  1  Wheeler, 
Crim.  Cas.  448;  5  Roy.  Rec.  94;  People  v.  Costello,  I  Denio,  83;  8tate  v. 
Broum,  3  Strob.  508;  Stocking  v.  State,  7  Ind.  326;  Dick  v.  State,  30  Miss. 
593;  State  v.  Stebbins,  29  Conn.  463;  State  v.  Watson,  31  Mo.  361 ;  Steinham 
v.  U.  S.,  2  Paine,  168.  While  the  law  was  fully  established  in  England  that 
one  charged  with  crime  could  be  convicted  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  the  judges  almost  invariably  advised  juries  not  to 
convict  upon  such  uncorroborated  testimony.  They  sometimes  went  further 
and  directed  an  acquittal  where  the  testimony  of  an  accomplice  was  the  only 
evidence.  In  Roscoe  it  is  said  the  law  was  in  an  anomalous  state.  "For  it 
is  universally  agreed  by  all  the  authorities  that,  if  Jhe  accomplice  were  uncor- 
roborated, a  judge  would  be  wrong  who  did  not  advise  the  jury  not  to  con- 
vict; whereas  the  court  of  criminal  appeal  would  be  bound  to  pronounce  an 
opinion  that  the  judge  who  did  not  so  advise  them  was  right." 

The  apparent  anomaly  is  done  away  with  by  section  1111  of  our  Penal  Code. 
Under  it,  although  the  jurors  are  the  sole  deter minators  of  the  facts  proved  by 
the  evidence,  yet  if  there  is  no  evidence,  other  than  the  testimony  of  the  ac- 
complice, tending  to  connect  the  defendant  with  the  commission  of  the  of- 
fense, the  judge  may  direct  an  acquittal.  This;  however,  simply  because  the 
statute  prohibits  a  verdict  based  upon  testimony  of  an  accomplice  alone,  even 
although  the  jury  may  believe  such  testimony  to  be  entirely  true,  and  that  it 
establishes  the  defendant's  guilt  beyond  reasonable  doubt;  not  because  the 
juroi-s  are  prohibited  trombelieving  the  testimony  of  the  accomplice  in  the  ab- 
sence of  the  corroboration  mentioned  in  the  statute.  The  legislature  might  have 
declai-ed  an  accomplice  incompetent  to  be  a  witness;  but  he  may  be  a  witness, 
and  the  legislature  have  not  said  that  he  shall  not  be  believed  if  uncorroborated, 
but  that  a  conviction  shall  not  be  had  upon  his  testimony,  unless  there  is  other 
evidence  tending  to  prove  the  defendant's  complicity  in  the  offense  charged. 
As  to  those  who  have  faith  in  their  movements,  the  worlds  move  notwith- 
standing any  attempt  to  forbid  such  faith.    The  law-makers  have  deemed  the 
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motives  to  intellectual  assent  too  complicated  and  too  sacred  to  be  interfered 
with.  But  they  have  limited  the  practical  consequences  of  the  reliance  of  ju- 
rors upon  the  testimony  of  an  accomplice,  by  providing  that  no  verdict  sliatl 
be  based  on  his  testimony,  fn  the  absence  of  otlier  evidence  tending  to  prove 
the  guilt  of  the  defendant.  If,  however,  there  is  any  independent  evidence 
tending  to  prove  such  connection  of  the  defendant  with  the  crime,  the  su- 
perior court  will  not  be  justified  in  directing  an  acquittal;  and  it  is  obvious 
that  the  power  so  to  direct  must  be  exercised  with  extreme  caution. 

On  the  argument  it  was  suggested  that  the  court  below  excluded  from  the 
consideration  of  the  jury  all  the  evidence,  except  the  testimony  of  the  accom- 
plice, and  any  independent  evidence  tending  to  connect  the  defendant  with 
the  offense  charged.  But  the  instructions  left  it  with  the  jury  to  decide 
whether  they  should  believe  the  testimony  of  the  accomplice.  In  deciding 
that  question  they  were  bound  to  take  into  consideration  all  testimony  con- 
tradictory of  that  of  the  accomplice,  and  all  circumstances-^ineluding  the  fact 
that  lie  was  an  accomplice,  if  he  was  one — ^tending  in  their  nature  to  afiect 
his  credibility.  The  jury  were  told  carefully  to  scrutinize  all  the  testimony, 
and  were  properly  charged  as  to  reasonable  doubt.  The  instructions  with  re- 
spect to  the  testimony  of  an  accomplice  were  needlessly  prolix  and  repetitive, 
but  there  was  no  substantial  error  in  the  charge  prejudicial  to  the  rights  of 
defendant.  There  was  evidence,  other  than  the  testimony  of  the  accoiuplice, 
tending  to  connect  the  defendant  with  the  offense  charged. 

Judgment  and  order  affirmed. 

We  concur:  Searls,  C.  J.;  Temple,  J.;  Thornton,  J.;  Sharpstetn,  J.; 
McFarland,  J.;  Paterson,  J. 


(73  Cal.  355) 

People  v,  Davis.    (Xo.  20,327.) 

(Suprevie  Court  of  Califomia,    Septenibef  10,  1887.) 

1.  Homicide— Information— (Charging  Felonious  Intent. 

An  information  for  murder  charged  that  defendant  "did  willfhlly,  felonfonsly, 
prenieditatdy,  and  of  his  ntalicc  aforethought,  make  an  assault  in  and  upon  une 
^fViUiam  Krumdick,  a  human  being,  and  did  then  and  there  intlict  upon  the  body 
of  said  William  Krumdick  a  mortal  wound,  of  which  said  mortal  wound,  so  in- 
flicted by  said  James  Davis,  the  said  William  Krumdick  did  afterwards  *  *  * 
die,"  etc.  //c/d,  that  the  charge  was  not  merely  that  the  nsmuU,  but  also  the  inflic- 
tion of  the  mortal  wound,  was  felonious  and  of  defendant's  malice  aforethought. 

2.  Same- Sufficiency  of  Information. 

Under  Pen.  Code  Cal.  ^  950,  969,  prescribing  the  requisites  of  indictments  and 
informations,  and  requiring  a  statement  of  the  facts  constituting  the  oUense.  in  or- 
dinary and  concise  language,  and  in  such  manner  as  to  enable  a  person  ol  common 
understanding  to  know  what  is  intended,  an  information  for  murder  is  sufficient  if 
it  charges  tlmt  the  defendant  did  unlawfully,  feloniously,  and  of  his  malice  afore- 
thought, kill  the  deceased,  naming  him,  and  stating  the  appropriate  time  and 
place. 

3.  Jury- Challenge  to  Panel. 

A  departure  from  the  forms  prescribed  by  articles  3  and  4,  c  1,  Code  Civil  Proc. 
Cal.,  with  respect  to  the"  drawing  and  return  "  of  the  jury,  such  aa  may  deprive  a 
defendant  of  an  opportunity  to  secure  a  competent  and  impartial  jury,  is  ground 
for  a  challenge  to  the  panel. 

In  bank.    Appeal  from  superior  court,  Lake  county;  B.  J.  Hudson,  Judge. 
Spencer  cfe  Hennvng  and  Crawford  <&  Tabor,  for  appellant.     Geo,  A,  John- 
S071,  Atty.  Gen.,  for  respondent. 

McKiNSTRY,  J.  Appellant  was  found  guilty  of  murder  of  the  second  de- 
gree, and  sentenced  to  imprisonment  in  the  state  prison.  The  information  is 
as  follows: 
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*' state  of  California  against  James  Daoi^-— Information  for  nurder. 
"James  Davis  is  accused  by  the  district  attorney  of  said  Lake  county  by 
this  information  of  the  crime  of  murder,  committed  as  follows:  •  The  said 
James  Davis,  on  the  ninth  day  of  December,  A.  D.  eighteen  hundred  and 
eighty-six,  at  the  said  county  of  Lake,  and  state  of  California,  did  willfully, 
feloniously,  premeditately,  and  of  his  malice  aforethought,  make  an  assault 
in  and  upon  one  William  Krumdick,  a  human  being,  and  did  then  and  there 
inflict  upon  the  body  of  the  said  William  Krumdick  a  mortal  wound,  of  which 
said  mortal  wound, '«o  inflicted  by  said  James  Davis,  the  said  William  Krum- 
dick did  afterwards,  to-wit,  on  the  thirteenth  day  of  February,  1887,  die,  in 
the  county  of  Lake  aforesaid,  contrary  to  the  form,  force,  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California.'" 

Under  our  statutes  an  indictment  or  information  is  suflOicient  if  it  charges 
that  the  defendant  did  unlawfully,  feloniously,  and  of  his  malice  aforethought, 
kill  the  deceased,  naming  him,  and  the  time  and  appropriate  place  being  stated. 
People  V.  Cronin.  84  .Cal.  200;  People  v.  Murphy,  39  Cal.  55.  And  in  the 
cases  cited  it  was  held  that  the  suflaciency  of  an  indictment  is  not  to  be  tested 
by  the  rules  of  the  common  law/  but  by  the  requirements  of  our  statute. 
In  People  v.  Martin,  47  Cal.  102,  the  indictment  averred  that  the  defend- 
ants "willfully,  unlawfully,  feloniously,  and  of  their  malice  aforethought, 
in  and  upon  one  Valentine  Eichier,  did  make  an  assault,  and  \yith  an  ax,  in 
and  upon  the  head  of  said  Valentine  Eichier,  then  and  there  feloniously, 
willfully,  and  of  their  malice  aforethought,  did  strike  and  beat,  giving  to  said 
Valentine  Eichier  then  and  there,  and  with  the  ax  aforesaid  *  *  *  divers 
mortal  wounds,  of  which  the  said  Valentine  Eichier  instantly  died,"  contrary, 
etc.  The  indictment  was  held  good,  notwithstanding  it  did  not  conclude  with 
words  to  the  effect,  "and  so  the  grand  jury  say  that  the  defendants,  the  said 
Valentine  Eichier,  in  manner  and  form  aforesaid,  feloniously,  willfully,  and 
of  their  malice  aforethought,  did  kill  and  murder,"  contrary,  etc.  That  CJise 
holds,  in  effect,  that,  although  it  is  not  necessary  to  state  the  instrument 
"wherewith  the  mortal  blow  was  given,  yet  if  the  indictment  charges  that  the 
defendant  inflicted  the  moi-tal  blow  of  which  deceased  died,  "feloniously,  will- 
fully, and  of  his  malice  aforethought,"  it  is  sufficient. 

In  the  present  case  the  information  was  demurred  to  on  the  ground  that  it 
neither  charges  that  defendant  killed  the  deceased  willfully  and  of  malice 
aforethought,  nor  that  he  inflicted  the  wound,  of  which  the  deceased  died, 
willfully  and  of  his  malice  aforethought.  Does  the  information  charge  that 
the  mortal  blow  was  stricken  "willfully,  unlawfully,  feloniously,  premed- 
itately, and  of  malice  aforethought?"  If  so,  it  is  sufficient,  within  the  au- 
thority of  the  cases  above  cited. 

In  State  v.  Owen,  1  Murpli.  458,  it  was  said  that,  at  the  common  law, 
where  the  death  is  occasioi>ed  by  a  wound,  bruise,  or  other  assault,  the  stroke 
should  be  expressly  laid.  In  that  case  it  was  charged  that  the  defendant, 
"iA  and  upon  one  Patrick  Conway,  in  the  peace  of  God  and  the  state  then 
and  there  being,  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  he,  the  said  John  Owen,  with  a  certain  stick  of 
no  value,  which  he,  said  John  Owen,  in  both  his  hands,  then  and  there  had 
and  held,  in  and  upon  the  head  and  face  of  him,  the  sai^  Patrick  Conway, 
then  and  there  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
strike  and  beat,  giving  to  the  said  Patrick  Conway  then  and  there,  with  the 
stick  aforesaid,  in  and  upon  the  head  and  face  of  him,  the  said  Patrick  Con- 
way, several  mortal  wounds,  of  which  said  several  mortal  wounds  the  said 
Patrick  Conway  then  and  there  instantly  died."  In  that  case  it  was  held 
that  the  words  "then  and  there,"  preceding  the  averment  that  the  wounds 
were  mortal,  so  connected  that  averment  with  the  allegation  that  the  blows 


Digitized  by 


Google 


10  PACIFIC   REPORTER.  [Cal. 

were  struck  "feloniously,  willfully,  and  of  his  nnalice  aforethought,*'  as  to  make 
these  last  words  applicable  to  the  giving  of  the  mortal  wounds.  And  in 
their  opinion  the  supreme  court  of  North  Carolina  refer  with  approbation 
to  certain  English  decisions.  Thus:  "Where  the  indictment  charged  that 
A.  feloniously  and  of  his  malice  aforethought  assaulted  B.,  and  with  a  sword, 
etc.,  and  then  and  there  struck  him,  etc.,  (held)  the  first  allegation  'feloni- 
ously and  of  his  malice  aforethought,'  applied  to  the  assault,  ran  also  to  the 
stroke  to  which  it  is  essential."  And  so  where  an  indictment  stated  that 
the  prisoner  did  willfully,  feloniously,  and  of  her  malice  aforethought,  mix 
poison  with  the  Intent  the  same  should  be  taken  and  efaten  by  the  deceased, 
*^and  the  said  poison  thtn  and  there  delivered  to  the  deceased,"  the  indict- 
ment was  held  sufficient  by  all  the  judges,  without  the  words  "feloniously 
and  of  her  malice  aforethought,"  immediately  preceding  the  allegation  of  de- 
livering the  poison ;  for  they  considered  that  these  words  ran  by  the  word 
"and"  and  the  words  "then  and  there,"  and  became  applicable  to  the  deli  very 
of  the  poison. 

We  think  like  reasoning  is  applicable  to  the  information  before  us,  and 
that  the  charge  is  not  merely  that  the  asaatdt,  but  also  the  infliction  of  the 
mortal  wound,  was  felonious  and  of  defendant's  malice  aforethought.  The 
acts  constituting  the  alleged  offense — murder — are  stated  "in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person  of  ordinary  un- 
derstanding to  know  what  is  intended. "  The  acts  charged  in  the  information 
as  constituting  murder  are  "clearly  and  distinctly  set  forth  in  ordinary  and 
concise  language, "  etc.  Pen.  Code,  g§  950, 959.  The  demurrer  was  properly 
overruled,  and  the  motion  in  arrest  of  judgment  properly  denied. 

The  defendant  challenged  the  panel  of  jurors  upon  the  ground  that  the  panel 
was  not  selected  and  drawn  in  conformity  with  the  requirements  of  articles  3 
and  4,  <j.  1,  lit.  3,  of  the  Code  of  Civil  Procedure;  and  specified  certain  partic- 
ulars in  which  the  provisions  of  the  Code  had  been  departed  from.  The  chal- 
lenge was  denied  by  the  prosecution,  and  the  court  proceeded  to  try  the  same. 
A  strict  conformity  to  the  statutory  method  of  selecting,  returning,  and  draw- 
ing grand  and  trial  jurors  is  practicable,  and  cannot  be  too  strongly  recom- 
mended. A  departure  from  the  forms  prescribed  with  respect  to  the  "drawing 
and  return"  of  the  jury,  such  as  may  deprive  a  defendant  of  an  opportunity 
to  secure  a  competent  and  impartial  jury,  is  ground  for  challenge  to  the  panel. 
It  is  difficult  to  lay  down  a  rule  which  shall  indicate  in  every  case  as  the  ques- 
tion arises  what  is  or  is  not  sufficient  compliance  with  the  statute;  but  we  are 
satisfied  that  in  the  case  before  us  there  was  no  such  "material  departure" 
from  the  forms  prescribed  with  respect  to  the  dmwing  or  return  of  the  jury 
as  required  the  court  below  to  allow  the  challenge  to  the  panel.  Pen^  Code, 
§§  1059,  1065. 

Judgment  and  order  affirmed. 

We  concur:  Searls,  C.  J.;  Temple,  J.;  Thornton,  J.;  Sharpstein,  J.; 
Paterso!?,  J.;  McFarland,  J. 


(78  Cal.  860) 

Cerf  t?.  Reiohert,  Surveyor  General.    (No.  12,201.) 

{Supreme  Court  of  OaUfomia.    September  12,  1887.) 

1.  Public  Lasds— !E*urcha8eb  at  Exbcution  Sale— Right  to  Patent. 

a.  purchased  a  quantity  of  state  land,  paid  a  portion  of  the  purchase  money,  and 
received  the  usual  certificate  of  purchase.  Plaintiff  purchased  the  land  at  execu- 
tion sale,  received  a  sheriff's  deed,  paid  the  residue  of  the  purchase  money,  but  was 
refused  a  patent  by  the  register  of  the  land- office  for  failure  to  present  the  certifi- 
cate of  puichase,  as  provided  by  Pol.  Code  Cal.  }§  3518,  3519.  The  certificate  had 
been  assigned  to  another  part}'  by  A.  Held^  that  plaintiff  was  entitled  to  a  patent 
for  the  land  under  section  2,  act  of  March  27,  1872,  (St.  Cal.  1871-72,  p.  587.)  provid- 
ing that'where  lands  have  been  sold  by  the  states  aud  certificates  of  purchase  issued 
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upon  pari  payment  of  the  purchase  money,  and  such  lands  have  been  subsequently 
sold  under  execution,  and  a  sheriflTs  deed  issued  therefor,  the  register  of  the  st^te 
land-office  shall  issue  to  the  grantee  named  in  such  deed  a  patent  for  such  lands 
upon  making  full  payment,  etc. 

2.  Same— Cal.  Act  Mabcu  27, 1872,  not  Repealed  by  Amendment  or  1874. 

1  he  act  of  March  27, 1872,  (St.  Cal.  1871-72,  p.  587,)  provides  that  where  lands  have 
been  sold  by  the  stete,  and  certificates  of  purchase  issued  upon  part  payment  of  the 
purchase  monev,  and  such  lands  have  been  subsequently  sold  under  execution,  and 
a  sherifl's  deed  issued  therefor,  the  register  of  the  land-office  shbll  issue  to  the 

grantee  named  in  such  deed,  or  his  assignee,  a  patent  for  such  lands,  upon  the  pro- 
uctlon  and  surrender  of  the  sheritl's  deed  and  assignment,  if  any,  and  upon  mak- 
ing full  payment,  etc.  //«/d,  that  as  that  act  was  passed  during  the  session  of  1872, 
it  prevails  over  the  provisions  of  the  Political  Code  inconsistent  therewith,  the  lat- 
ter being  presumed  to  have  been  enacted  on  the  first  day  of  the  session  ;  and  hence 
the  act  of  March  27,  1872,  is  not  to  be  repealed  by  implication  by  the  amendment 
of  1874  to  section  3518  of  the  Political  Code,  permitting  the  oumer  of  a  certificate  of 
purchase,  fost,  d&Uroyed^  or  beyond  hU  coTiirol^  to  make  proof  thereof,  and  to  procure 
a  duplicate  certificate. 

3.  Statutes — Enactment — California  Political  Code  Enacted  on  Fiest  Day  or  Seb- 

eroN. 

The  provisions  of  the  Political  Code  of  California  are  to  be  cobstrued  an  having 
been  passed  on  the  first  da^  of  the  session  of  the  legislature  of  1872.  and  the  laws  of 
that  session,  where  inconsistent  with  the  Code,  are  to  prevail. 

In  bank.    Application  for  writ  of  mandate  from  Sacramento  county. 

A.  C,  Bolton,  for  petitioner.     Geo,  A,  Johnson,  Atty.  Gen.,  for  respondent. 

Seabls,  0.  J.  This  is  an  application  for  a  mafidamus  to  compel  the  re- 
spondent, as  register  of  the  state  land-office,  to  issue  to  the  petitioner  a  patent 
to  the  W.  i  of  the  8.  E.  4.  and  lots  3  and  4  of  section  16,  in  tdwnship  10  S., 
range  2  W.,  Mt.  Diablo  B.  and  M.  An  alternative  writ  issued,  to  which 
respondent  made  answer,  and  the  cause  is  submitted  upon  an  agreed  state- 
ment of  facts.  In  July,  1868,  one  Otis  Ashley  applied  to  purchase  the  land 
in  question,  paid  20  per  cent,  of  the  purchase  price  thereof,  and,  in  due  time, 
i*eceived  the  usual  certificate  of  purchase.  In  1883  a  judgment  was  obtained 
against  Ashley,  under  which  an  execution  issued,  pursuant  to  which  his  in- 
terest in  the  land  above  specified  was  sold  by  the  sheriff,  and  purchased  by 
the  petitioner.  There  having  been  no  redemption,  Cerf,  in  due  time,  received 
a  sheriff's  deed  of  the  premises,  paid  the  residue  of  the  purchase  money,  pre- 
sented a  receipt  showing  sucJi  payment,  together  with  his  sheriff's  deed  to  the 
respondent,  and  demanded  a  deed,  which  was  refused.  After  petitioner  re- 
ceived his  sheriff's  deed,  Ashley  assigned  his  certificate  of  purchase,  but  to 
whom  does  not  appear,  and  no  report  of  such  assignment  had  been  made  to 
the  respondent  when  the  patent  was  demanded. 

Upon  these  facts  the  contention  of  the  attorney  general  is  that  the  respond- 
ent was  not  bound  to  deliver  the  patent  to  petitioner  until  the  certificate  of 
purchase,  or  a  duplicate  thereof,  issued  in  lieu  thereof,  was  surrendered. 

The  Political  Code  was  approved  March  12,  1872.  and  took  effect  January  1, 
1873.  Section  3519  of  such  Code  providetl  that  upon  final  payment  for  any 
tract  of  state  land,  and  "  upon  tbe  surrender  of  the  certificate  of  purchase  by 
the  person  entitled  to  the  same,"  a  patent  should  be  prepared,  etc.  No  pro- 
vision was  made  for  issuing  a  patent,  except  upon  the  surrender  of  the  certifi- 
cate of  purchase.  Section  3518  of  the  same  Code  provided  that  if  a  certificate 
of  purchase  was  lost  or  destroyed,  a  duplicate  might  issue  upon  the  proofs 
and  notice  specified  therein,  which  duplicate  should  have  the  force  and  effect 
of  the  original.  In  Duncan  v.  Gardner,  46  Cal.  25,  this  court  held  that  the 
certificate  must  be  surrendered  before  the  register  could  be  compelled  to  issue 
a  patent,  and  that  a  writ  of  mandamtis  would  not  lie  without  an  offer  to  sur- 
render the  certificate.  The  Code  made  no  provision  for  cases  where  the  cer- 
tificate, though  not  lost  or  destroyed,  was  yet  beyond  the  reach  or  control  of 
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the  owner.  Certificates  of  purchase,  and  all  rights  acquired  thereunder,  were 
subject  to  sale  by  deed  or  assignment,  duly  executed.    Pol.  Code,  §  3515. 

On  the  twenty-seventh  day  of  March,  1872,  an  act  was  approved  entitled 
"An  act  for  the  relief  of  the  purchasers  of  state  lands,"  by  the  second  section 
of  which  it  was  provided  that,  where  lands  had  been  sold  by  the  state,  and 
certificates  of  purchiise  issued  upon  part  payment  of  the  purchase  money,  and 
such  lands  had  been  subsequently  sold  under  execution,  and  a  sheriff's  deed 
issued  therefor,  the  register  of  the  state  land  office  was  directed  to  issue  to 
the  grantee  named  in  such  deed,  or  his  assignee,  a  patent  for  such  lands,  upon 
the  production  and  surrender  of  the  sheriff's  deed  and  assignment,  if  any,  and 
upon  making  full  payment,  etc. 

The  provisions  of  the  Political  Code  are  to  be  construed  as  having  been 
passed  on  the  tiret  day  of  the  session  of  the  legislature  of  1872,  and  the  laws 
of  that  session  are,  where  inconsistent  with  the  Code,  to  prevail.  It  follows 
that  the  act  of  March  27,  1872,  (St.  1871-72,  p.  587,)  became  a  law,  whether 
consistent  with  the  Code  or  not.  It  applied  to  cases  where  the  holder  under 
a  sheriff's  deed,  who  could  not  usually  present  the  certificate  of  purchase,  and 
who,  though  holding  the  title  of  the  original  purchaser,  could  not  procure  a 
patent  under  the  Code  of  1872. 

In  1874  section  3518  of  the  Political  Code  was  amended  so  as  to  permit 
the  ovmer  or  a  certificate  of  purchase,  lost,  destroyed,  or  beyond  his  control, 
to  make  proof  thereof  as  provided  in  the  section,  and  to  procure  a  duplicate 
certificate.  The  amendmeut  extended  the  right  to  receive  a  duplicate  to  cases 
where,  although  not  lost  or  destroyed,  the  certificate  was  beyond  the  control 
at  the  owner.  The  amendment  does  not  in  terms  repeal  the  act  of  March  27, 
1872;  but  respondent  contends  that  its  effect  is  to  repeal  by  necessary  implica- 
tion that  act.  llepeal  by  implication  is  not  favored,  and  it  is  only  in  cases  of 
clear  repugnancy  that  a  repeal  by  implication  occurs. 

In  Ex  parte  Smith,  40  Cal.  419,  it  was  said:  "An  act  of  the  legislature  is 
repealed  by  a  subsequent  act  when  it  appears  from  the  last  act  that  it  was  in- 
tended to  take  the  place  of  or  repeal  the  former,  and  when  the  two  acts  are  so 
inconsistent  that  effectcannot  be  given  to  both.  That  they  are  repugnant  in 
principle  merely  forms  no  reason  why  both  may  not  stand."  It  was  further 
said  in  the  same  case  that  "an  exception  is  not  repugnant  to  the  general  rule, 
or,  if  it  be,  it  is  only  to  the  extent  of  the  exception." 

The  legislature  of  1872  found  a  class  of  cases  to  which  the  generallaw,  that 
the  certificate  of  purchase  must  be  presented  to  the  register,  could  not  well  be 
applied;  for  those  cases  they  provided  that  the  sheriff's  deed  should  stand  in 
lieu  of  the  certificate;  thus  creating  an  exception  to  the  general  rule  which 
specified  the  certificate  as  the  only  evidence  upon  which  the  patent  could  issue. 
This  legislation  still  left  a^ class  of  cases  unprovided  for.  As  the  exception 
only  applied  to  sheriff's  deeds,  a  party  claiming  under  a  tax  deed,  or  by  any 
other  title  than  such  sheriff's  deed,  and  who  could  not  aver  that  he  was  the 
owner  of  the  certificate,  and  fehat  it  was  lost  or  destroyed,  and  not  having  such 
certificate  in  his  possession,  was  without  remedy.  We  may  well  suppose  that 
the  object  of  the  amendment  of  1874  to  section  3518  was  intended  to  apply  to 
this  class  of  cases.  At  all  events,  we  fail  ^o  detect  any  repugnancy  in  the  law 
which  provides  generally  for  the  evidence  of  ownership  of  state  lands,  which 
shall  entitle  parties  to  patents,  and  at  the  same  time  creates  an  exception  un- 
der which  different  evidence  shall  suffice  in  a  single  class  of  cases. 

We  are  of  opinion  that  the  act  of  March  27,  1872,  was  not  repealed  by  the 
amendment  of  1874  to  section  3518  of  the  Political  Code,  and  that  it  remains 
in  full  force  and  vigor.  The  holder  of  the  certificate  of  piirciiase  is  not  a  paity 
to  the  proceeding,  and  his  rights  (if  any  he  has)  cannot  be  concluded  by  the 
effect  of  our  action. 

Let  the  writ  be  made  peremptory,  so  as  to  require  respondent  to  prepare  a 
patent  and  certificate,  as  required  by  law,  and  submit  the  same  to  the  governor. 
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and  upon  such  patent  being  signed  by  the  latter,  and  duly  attested  and  sealed, 
to  countersign  and  deliver  the  same  to  petitioner,  Cerf . 

We  concur:    McFarland,  J. ;  Sharpstbin,  J.;  McKinstry,  J.;  Thorn- 
ton, J.;  Paterson,  J.;  Temple,  J. 


(73  Cal.  378) 

People  v.  Raschke.    (No.  20,291.) 

{Supreme  Court  of  California. . '^jfif^emheT  14,  1887.) 

1.  Appeal — Bill  op  Exceptions—Signing  after  ^<|bscbibed  Time — Presumption. 

When  a  bill  of  exceptions  is  settled,  bnt  not  within  the  time  required  by  statute, 
the  reasons  of  the  court  for  signing  it  after  the  prescribed  time  will  not  be  inquired 
into,  but  it  will  be  presumed  that  they  were  sufficient. 

2.  Larceny — Felonious  Intent^Instruction. 

Defendant  obtained  goods  under  contract,  and  with  the  consent  of  the  owner, 
but  with  the  felonious  intJtent  to  steal  them.  On  the  trial  for  larceny,  the  instruc- 
tion of  the  court  omitted  the  element  of  felonious  intent^  charging  that  if  the  jury 
believed  that  defendant  intended  to  convert  the  goods  to  his  own  use,  and  did  so 
convert  them,  then  he  was  guilty  of  larceny.  There  was  no  language  used  which 
was  equivalent  to  felonious  intent,  or  which  conveyed  the  idea  of  stealing.  Held 
error.  McKinstry  and  Thornton,  JJ.,  dissenting., 
8.  Same— Special  Property  in  Defendant. 

Under  Penal  Code  of  California,  where  possession  of  goods  is  obtained  under  con- 
tract, and  with  the  consent  of  the  owner,  and  a  special  projyerty  in  them  passes  to 
the  taker,  but  there  is  a  felonious  intent  to  steal  at  the  time  possession  of  the  goods 
is  obtained,  this  is  such  felonious  taking  as  constitutes  larceny. 
4.  Same— Grand  Larceny— Value  op  Property  Found  in  Defendant's  Possession. 

Defendant,  with  his  oonfederates,  feloniously  obtained  goods  amounting  in  value 
to  more  than  the  sum  fixed  for  grand  larceny.  JJeld,  that  he  was  guilty  of  grand 
larceny,  even  though  the  goods  found  upon  his  premises  did  not  amount  to  more 
than  that  sura. 

In  bank.   Appeal  from  superior  court,  San  Francisco ;  T.  K.  Wilson,  Judge. 
K.  Peroi/  Wright,  for  appellant.     Geo.  A,  Johnson,  Atty.  Gen.,  for  the 
People. 

McFarland,  J.  The  attorney  general  contends  that  the  bill  of  exceptions 
in  this  case  cannot  be  considered  because  it  was  not  presented  and  settled 
within  the  time  mentioned  in  the  Code;  but  as  it  too*  settled  "we  will  not  in^ 
quire  into  the  reasons  which  may  have  induced  the  action  of  the  judge  in  sign- 
ing the  bill  of  exceptions  after  the  statutory  period,  but  will  presume  they 
were  suflicient."     People  v.  8pragite,  53  Cal.  422;  People  y.  Lee,  14  Cal.  510* 

The  information  accused  the  appellant,' jointly  with  one  T.  Furlong,  of  the 
crime  of  grand  larceny.  He  was  convicted  as  charged,  and  appeals  from  the 
judgment.  The  information  charges  that  the  appellant  and  said  Furlong 
"did  feloniousl}'  steal,  take,  and  carry  away,"  a  large  number  of  small  arti; 
cles,  principally  glass  and  crockery  ware,  and  amounting  in  value  to  ^5^.60, 
"the  personal  property  of^one  L  Bernard." 

Appellant's  {wint  that  the  verdict  was  against  the  evidence — ^that  is,  that 
the  findings  of  fact  which  the  jury  must  have  made  are  not  supported  by  the 
evidence — is  not  tenable.  There  was  considerable  evidence  on  all  contested 
questions  of  fact. 

Appellant  contends  also  that  admitting  all  the  facts  as  claimed  by  the  prose- 
cution, such  facts  do  not  constitute  larceny;  and  that,  therefore,  the  verdict 
is  against  law.  And  these  facts,  which  the  jury  had  the  right  to  find,  were 
substantially  as  follows:  The  appellant,  together  with  said  Furlong  and  one 
Lewandowsky^  by  false  representations  as  to  their  property,  financial  abijity, 
future  intentions,  etc.,  induced  said  Bernard  to  sell  and  deliver  to  them  ,the 
property  aUeged  to  have  been  stolen.  Bernard  delivered  the  property  to  them 
at  a  place  on  the  corner  of  Foisom  and  Twenty-third  streets,  in  San  Fran- 
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cifux),  where  they  proposed  to  open  and  conduct  a  saloon  and  fruit  store,  and 
took  from  two  of  them  a  promissory  note  due  in  30  days;  but  the  understand- 
ing was  that  the  property  in  the  goods  was  to  remain  in  Bernai-d  until  the 
note  was  paid.  A  couple  of  weeks  afterwards,  but  before  the  maturity  of  the 
note,  Br»rnard,  hearing  that  there  was  some  trouble  at  the  place  above  named, 
went  there  and  found  the  saloon  closed  and  the  property  gone.  Procuring  a 
search-warrant,  he  went  to  appellant's  residence,  and  found  some  of  the 
property  secreted  there — appellant  having  denied  that  he  had  it.  Tliere  were 
other  circumstances  in  proof  not  necessary  to  state  here,  from  all  of  which 
the  jury  might  have  found  a  fetettious  intent  on  the  part  of  appellant  and  his 
associates  from  the  beginning  oi  the  transaction.  The  contention  of  appel- 
lant, however,  is  that,  as  the  possession  of  the  goods  was  obtained  by  appel- 
lant and  his  associates  under  the  contract,  and  with  the  consent  of  their 
owner,  and  as  a  special  property  in  them  also  passed,  therefore  there  could 
not  have  been  that  felonious  taking  which  is  necessary  to  constitute  larceny. 
Larceny,  under  the  present  provisions  of  the  Penal  Code — so  far,  at  least, 
as  they  are  applicable  to  this  case — is  substantially  the  same  as  at  common 
law.  We  have  examined  a  great  many  adjudicated  cases,  both  English  and 
American,  where  the  question  was,  what  is  a  sufficient  "taking"  'within  the 
definition  of  the  crime  of  larceny?  At  first  it  was,  no  doubt,  the  rule  that 
the  element  of  trespass  was  a  necessary  ingredient  of  the  crime;  and  that, 
when  the  possession  of  the  thing  charged  to  have  been  stolen  had  been  orig- 
inally obtained  by  the  consent  of  the  owner,  there  could  be  no  larceny.  It . 
was  soon  held,  however,  that  there  might  be  larceny  where  there  had  been,  in 
fact,  a  delivery  by  the  owner,  but  where  there  had  been  no  change  of  property, 
nor  of  legal  possession,  and  where  there  was  a  mere  temporary  custody  given 
for  a  special  purpose,  or  where  the  possession  had  been  obtained  fraudulently, 
with  a  felonious  intent.  2  Russ.  Crimes,  (8th  Amer.  Ed.)  21  et  seq.  The  most 
difficult  phases  of  the  question  arise  where  a  defendant  charged  with  larceny 
has  by  false  and  fraudulent  pretenses  obtained  possession  of  the  property  un- 
der the  guise  of  a  purchase  and  sale.  It  is  clear  that  in  such  a  case,  where 
there  has  been  a  change  both  of  the  legal  possession  and  the  entire  property  of 
the  owner  in  the  thing  delivered,  there  can  be  no  larceny;  otherwise  where 
there  has  been  a  change  of  possession,  but  no  change  of  property.  Some 
doubt  has  been  entertained,  however,  on  the  question  whether  or  not  there 
could  be  larceny  where  there  had  been  a  change  of  possession  without  a  change 
of  the  general  title,  but  accompanied  by  the  creation  of  some  sort  of  trust  or 
special  right  in  the  fraudulent  buyer;  but  with  respect  to  that  question  the 
law  is  undoubtedly  settled  to  be  that  if  there  was  a  felonious  intent  to  steal, 
at  the  time  possession  of  the  goods  was  obtained,  then  there  was  a  sufficient 
"taking"  toconstitute  larceny.  As  early  as  the  time  when  "East's  Pleas  of 
the  Crown"  was  written,  the  learned  author  of  that  treatise,  after  an  exhaust- 
ive review  of  the  cases  decided  down  to  that  date,  declared  the  rule  to  be  as 
follows '  "  First,  that  where,  notwithstanding  a  delivery  by  the  owner  in  fact, 
the  legal  possession  remains  exclusively  in  him,  larceny  may  be  committed 
exactly  the  same  as  if  no  delivery  had  been  made;  secondly,  that  where  by  the 
delivery  a  special  property,  and  consequently  a  legal  possession,  apart  from 
any  felonious  intent,  would  be  transferred,  if  it  bo  found  that  such  deliv- 
ery were  fraudulently  procured  with  a  felonious  intent  to  convert  the  prop- 
erty so  acquired,  then,  also,  the  taking  amounts  to  larceny."  2  East,  P.  C. 
682.  Tlie  rule  thus  stated  was  clearly  the  law  established  by  the  adjudicated 
cases  reported  at4;hat  time;  it  has  not  been  changed,  but  has  been  recognizeil 
by  subsequent  cases  down  to  the  present  time,  and  is  to-day  a  part  of  the 
English  and  American  common  law.  The  principal  case  noticed  by  text  writ- 
ers .as  indicating  a  different  rule  is  Wilson  v.  8tate,  IPort.  (Ala.)  il8;  but  an 
examination  of  that  case  will  show  that  the  syllabus,  which  does  indicate  a 
different  rule,  is  not  justified,  either  by  the  facts  of  the  case  or  the  text  of  the 
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opinion  of  the  court.  The  rule,  as  above  stated,  no  doubt  gives  a  somewhat 
dangerous  power  to  a  jury.  As  was  said  by  the  supreme  court  of  Pennsyl- 
vania, the  secret  intention  of  a  defendant,  and  the  time  when  that  intention 
was  formed  in  his  mind — whether  before  or  after  he  obtained  the  property — 
are  matlera  about  which  a  jury,  in  many  cases,  can  have  no  certain  knowl- 
edge; and  their  power,  in  times  of  excitement,  might  be  arbitrarily  exercised 
to  satisfy  their  own  prejudices  or  public  expectation.  Lewer  v.  Com,,  15  8erg. 
&  R.  99.  On  the  other  hand.  Judge  Cowen  regretted  that  the  rule  had  not 
been  applied  to  cases  where  the  absolute  title  to  the  property  passed.  Ross  v. 
People,  5  Hill.  294.  At  all  events  wo  must  declare  the  law  as  we  find  it;  and 
if  change  be  desirable,  the  change  must  be  made  by  the  legislature.  The  gen- 
eral authorities  on  the  question  are  too  numerous  to  cite  here.  Most  of  them 
are  referred  to  in  the  first  pages  of  the  second  volume  of  Busseli  on  Crimes, 
(8th  Amer.  Ed.)  and  in  East's  Pleas  of  the  Crown,  under  the  head  of  "Lar- 
ceny and  Bojbbery."  A  case  precisely  like  the  one  at  bar  has  not  arisen  in  this 
state  to  our  knowledge;  but  this  court  has  recognized  the  rule  as  above  stated 
in  People  v.  Stone,  16  Cal.  370;  People  y,  Jersey,  18  Cal.  338;  People  v.  Rmith, 
23  Cal.  280;  and  in  other  cases. 

The  point  made  by  appellant  that  the  goods  found  on  his  premises  did  not 
amount  to  more  tlian  95Q,  and  that,  therefore,  he  was  not  guilty  of  grand  lar- 
ceny, cannot  be  successfully  maintained.  If  he  was  guilty  of  larceny  at  all,  it 
was  because  he,  with  his  alleged  confederates,  in  the  first  instance,  feloniously 
obtained  the  goods  from  Bernard-,  and  the  goods  thus  obtained  amounted  in 
value  to  over  $50. 

We  have  discussed  the  foregoing  questions  because  they  will  necessarily  arise 
if  the  case  be  tried  again;  for  the  judgment  must  clearly  be  reversed,  because 
the  instructions  to  the  jury  were  erroneous  in  one  important  and  material 
matter.  The  charge  of  the  court  followed  the  rule  hereinbefore  stated  with 
one  marked  exception;  it  did  not  include  the  element  of /cZomot*«in^»f.  The 
court,  referring  to  the  specific  features  of  the  case  as  presented  by  the  evi- 
dence, told  the  jury  several  times,  and  in  various  forms  of  language,  (sub- 
stantially,) that  if  appellant,  or  those  whom  he  aided  and  abetted,  obtained 
possession  of  the  goods  by  false  representations,  and  the  title  did  not  pass,  and 
that,  at  the  time  possession  was  so  obtained,  the  party  obtaining  possession 
of  the  goods- intended  to  convert  them  to  his  own  use,  and  did  so  convert  them, 
then  appellant  was  guilty  of  larceny.  But  nowhere  in  the  instructions  on  that 
point  were  the  jury  told  that  the  appellant,  at  the  time  possession  of  the  goods 
was  obtained,  must  have  had  a  "felonious  intent;"  nor  was  any  language  used 
which  was  the  equivalent  of  felonious  Intent,  or  which  conveyed  the  idea  of 
stealing.  Of  course,  the  intent  to  convert  the  property  to  his  own  use,  in  a 
certain  sense,  and  perhaps  in  a  popular  sense,  as  understood  by  the  jury,  is 
present  with  the  buyer  at  every  sale,  whether  the  sale  be  honest  or  fraud- 
ulent. But  every  fraudulent  purchaser  of  property  who  intends  to  convert  it 
to  his  own  use,  is  not  guilty  of  larceny.  It  would  hardly  be  contended  that 
an  insolvent  merchant  could  be  convicted  of  that  crime  because  he  bought 
goods  on  credit  when  he  knew  that  he  could  fmt,  and  would  not,  pay  for  them. 
Persons  frequently  gain  advantages  over  others  in  trades,  by  false  represen- 
tations, without  having  that  felonious  intent  to  steal  which  actuates  thieves 
when  they  commit  genuine  larcenies.'  In  a  case,  therefore,  like  the  one  at 
bar,  when  the  charge  souglit  to  be  proven  was  in  the  nature  of  a  constructive 
larceny,  and  where  a  jury  might  have  confused  mere  moral  delinquency  with 
crime,  it  was  material  to  the  appellant's  rights  to  have  the  jury  instructed  that 
the  felonious  intent  must  have  existed  at  the  time  possession  of  the  goods  was 
obtained.    For  this  reason  the  judgment  must  be  reversed. 

Judgment  is  reversed  and  cause  remanded. 

We  concur:    SearLs,  C.  J. ;  Temple,  J.;  Paterson,  J. 
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McKiNSTRY,  J.  I  concur  in  the  judgnient,  apd  with  what  is  said  by  Mr. 
Justice  McFarland,  except  as  to  what  is  said  with  respect  to  the  charge  of 
the  court.  I  i^ree,  however,  that  the  charge  was  ambiguous,  and  was  such 
as  may  have  misled  and  confused  the  minds  of  the  jurors. 

TnoRNTON,  J.  I  dissent.  The  foregoing  opinion  drawn  up  by  McFar- 
land, J.,  as  to  the  charge  to  the  jury  by  the  trial  court,  directly  conflicts 
with  People  v.  Smallnian,  55  Cal.  185,  where  the  point  passed  on  in  this 
case  is  distinctly  made,  considered,  and  decided.  The  obtaining  possession  of 
personal  property  by  artifice  or  fraud,  where  title  does  not  pass  to  the  taker, 
with  an  intent,  at  the  time  of  the  taking,  to  convert  it  to  the  taker's  use.  and 
the  subsequent  conversion  of  it  to  his  use  by  the  taker,  is  a  felonious  taking, 
and  is  larceny.  People  v.  Smallman,  supra;  U,  8.  v.  Durkee,  1  McAU.  19^ 
206.    I  am  of  the  opinion  that  the  judgment  should  be  affirmed. 

(73  Cal.  894)  ' 

Roberts  v.  Eldred.    (No.  11,937.) 
{Supreme  Court  of  Oalifomia.    September  15,  1887.) 

1.  1*ABTI7EB8HIP — DISSOLUTION— ACOOUNTING — BoOKS  OF  ACCOUNT. 

In  an  action  for  the  dissolution  of  a  partnership,  and  for  an  acconnting,  the  evi- 
dence  showed  that  the  defendant,  who  had  charge  of  the  books,  had  made  false  en- 
tries, not  giving  plaintiff  credit  when  he  should,  making  improper  charges  against 
him,  and  improper  credits  in  his  own  favor.  The  referee  to  whom  Ihe  cause  was  re- 
ferred found  a  balance  in  favor  of  plaintiff,  and  the  report  of  the  referee  was  adopted 
by  the  trial  court;  but  the  books  of  the  lirm  showed  a  small  balance  in  favor  of 
defendant.  He/d,  that  the  judgment  of  the  lower  court  would  not  be  disturbed  on 
appeal,  there  being  nothing  in  the  record  to  show  that  the  result  arrived  at  by  the 
referee  and  the  court  below  was  not  correct. 

2.  Same— Expert  Books- Evidence. 

In  an  action  for  the  dissolution  of  a  partnership,  and  for  an  accounting,  when 
the  evidence  showed  that  the  books  had  been  so  improperly  kept  by  the  defendant 
that  it  was  impossible  to  tell  anything  about  the  condition  of  the  affairs  of  the  part- 
nership from  said  books,  tlie  attorneys  stipulated  that  experts  should  be  employed 
by  the  referee  to  reduce  the  books  to  intelligible  shape.  The  experts  made  out  a 
set  of  new  books  from  the  old  books.  Held,  that  the  expert  books  were  properly 
admitted  in  evidence  in  connection  with  the  report  of  the  referee. 
8.  Same— Real  Estate — Firm  Property. 

Real  estate  purchased  by  partners  and  deeded  to  them  in  their  individual  names, 
and  paid  for  out  of  the  firm  s  moneys,  assessed  for  taxation  in  the  firm's  name,  and 
used  in  the  prosecution  of  the  firm's  business,  is  firm  property.^ 
4.  Same — Items  Accruing  Since  Suit  Commenced. 

In  an  action  for  the  dissolution  of  a  partnership,  and  for  an  accounting,  the 
'  amount  of  a  payment  on  a  note  and  mortgage  on  firm  property,  made  by  plaintiff 
since  the  Commencement  of  the  suit,  was  considered  in  the  accounting..  Held^  that 
the  averment  in  the  complaint  that  the  mortgage  was  unpaid  was  a  mere  matter 
of  evidence,  and  not  to  be  regarded;  and  that  it  was  proper  to  include  the  payment 
in  the  accounting. 
6.  Pleading — Misjoinder— Waiver. 

Where  an  item  is  set  forth  iy  the  complaint,  and  there  is  no  demurrer  for  mis- 
joinder, it  is  too  late  to  raise  th^  objection  on  appeal. 

6.  Answer — Verification— Presc^ution. 

Where  the  record  states  that  the  answer  was  verified,  but  does  not  say  by  whom, 
there  being  but  one  defendant,  the  court  will  inf6r  that  it  was  verified  by  him,  un- 
less the  contrary  is  made  to  appear. 

7.  Appeal— Error  in  Relief — New  Trial. 

An  error  ill  the  relief  awarded  by  the  court,  upon  the  facts  found,  cannot  be  con- 
sidered on  motion  for  a  new  trial,  but  can  only  be  presented  upon  appeal  from  tlie 
judgment. 

Commissioners*  decision.    Department  2. 

'  Real  property  owned  by  a  partnership,  with  partnership  means,  is  to  be  treated  in 
■  equity  as  personal  property,  for  the  purpose  of  settling  the  partnership  affairs.  Davis 
V.  Smith,  (Ala.)  3  South.  Rep.  — ;  Pepper  v.  Thomas,  (Ky.)  4  S.  W.  Kep.  297,  and  note; 
Sherley  v.  Thomassou,  (Ky.)  1  8.  W.  Kep.  630,  and  note. 
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Appeal  from  superior  court,  San  Joaquin  county;  A.  Van  R.  Paterson, 
Judge. 

J.  C.  Byera  and  L.  W.  Elliott,  for  appellant.  J.  A.  Louttit,  {S.  D.  Woods 
and  A.  L,  Levinsky,  of  counsel,)  for  respondent. 

Hayne,  C.  Action  for  dissolution  of  copartnership  and  accounting.  The 
case  was  referred  to  the  court  commissioner  to  report  the  state  of  the  ac- 
counts. After  taking  testimony  the  commissioner  made  his  report,  which 
consisted  principally  of  matters  of  mere  evidence,  and  showed  that  the  bal- 
ance coming  to  plaintiff  was  $8,610.35.  There  was  then  a  trial  before  the 
court.  The  court  filed  findings  of  its  own,  which  referred  to  and  adopted  the 
report  of  the  commissioner.  Judgment  was  thereupon  entered  for  dissolu- 
tion of  the  copartnership,  and  the  sale  of  the  firm  property,  and  the  applica- 
tion of  the  proceeds  to  the  payment  of  certain  specified  debts  of  the  firm,  and 
of  the  sum  found  due  to  the  plaintiff,  viz.,  $8,610.35;  and  that  judgment  be 
docketed  against  defendant  for  any  balance  which  might  remain  due  to  the 
plaintiff  after  such  application  of  proceeds.  The  decree  also  declared  these 
sums  to  be  secured  by  lien  on  the  firm  property.  The  record  is  tangled  and 
confused,  and  almost  everything  that  occurred  is  alleged  as  error.  We  deem 
it  sufficient  to  notice  the  following  points: 

1.  It  is  said  that  the  evidence  does  not  show  that  so  large  a  sum  as  $8,610.35 
was  due  to  the  plaintiff.  But  we  cannot  say  from  the  record  that  it  was  not. 
The  record  shows  that  the  conduct  of  the  defendant  was  most  reprehensible. 
For  two  years  before  suit  "he  didn't  do  anything  but  spend  his  time  at 
Haines  &  Snyder's  stable  across  the  street."  He  had  charge  of  the  books, 
but  kept  them  in  a  grossly  improper  manner,  omitting  to  make  entry  of  sums 
paid  in  by  plaintiff,  and  making  improper  charges  against  plaintiff,  and  im- 
proper credits  in  his  own  favor.  These  books,  although  introduced  in  evi- 
dence, are  very  naturally  not  in  the  record.  The  fact  that  the  "expert 
books"  showed  a  balance  in  favor  of  plaintiff  of  only  $100,  which  is  so  much 
insisted  on  by  appellant,  does  not  seem  to  us  to  be  very  material.  These  ex- 
pert books  were  merely  an  intelligible  presentation  of  what  was  in  the  books 
of  the  firm,  which  were  grossly  incorrect  and  insufficient.  In  response  to  a 
question  of  the  court  as  to  whether  everything  was  in  the  new  books  that  was 
in  the  old  books,  the  expert  answered:  "!N'o,  sir;  our  report  will  tell  you  they 
are  not  all  entered.  We  did  not  claim  to  take  the  position  of  referee;  we  left 
that  out  very  carefully.  We  posted  every  entry  of  cash,  and  all  the  entries 
that  we  found  in  the  cash-books,  into  the  new  books,  and  made  up  a  complete 
new  set.  We  opened  an  account  with  every  one  that  Mr.  Eldred'*s  books 
showed  had  paid  in  or  received  cash,  a?id  made  no  changes  in  the  account, 
except  some  that  were  made  under  the  testimony,  and  as  directed  by  Mr. 
Eldred,  the  defendant,  who  was  with  us  a  good  deal."  Eldred's  books,  how- 
ever, were  incomplete.  "He  kept  no  ledger  account  to  amount  to  anything, 
no  account  of  sales  or  purchases,  stock,  bills  receivable,  profit  and  loss — noth- 
ing, in  fact,  but  cash  account,  such  as  it  was."  Many  of  the  accounts  which 
he  did  keep  were  false,  and  credit  was  not  given  to  plaintiff  in  cases  where  it 
ought  to  have  been.  It  will  not  do  for  defendant  to  take  refuge  behind  such 
books  as  these.  If  the  result  which  the  referee  and  the  court  arrived  at  was 
not  correct,  the  record  should  have  made  the  error  appear.  The  only  thing 
which  is  clearly  apparent  from  this  record,  besides  the  misconduct  of  the  de- 
fendant, is  hopeless  confusion  in  the  accounts.  It  is  eminently  a  case  where 
the  action  of  the  court  below  should  not  be  disturbed. 

2.  There  was  no  error  in  admitting  what  are  called  the  expert  books.  As 
above  stilted,  the  defendant  failed  in  his  duty  in  the  matter  of  keeping  ac- 
counts. "It  was  impossible  to  tell  anything  about  the  condition  of  the  affairs 
according  to  the  books  of  the  firm  as  kept  by  Mr.  Eldred."  In  view  of  this 
condition  of  affairs,  the  attorneys  stipulated  that  experts  should  be  employed 
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by  the  referee  to  reduce  the  accounts  to  some  intelligible  shape.  These  expert? 
made  out  a  set  of  books  from  the  old  books,  as  stated  above,  and  we  think 
that  under  the  circumstances  the  court  properly  admitted  them  in  connection 
with  the  report  of  the  referee  to  enable  the  judge  to  comprehend  the  state  of 
the  accounts. 

3.  It  is  stated  with  confidence  that  there  was  no  evidence  that  the  real  prop- 
erty ordered  to  be  sold  was  partnership  property.  But  it  was  bought  while  the 
parties  were  partners.  The  deed  was  made  to  "E.  R.  Roberts  and  H.  P.  El- 
dred."  The  defendant  himself  testifies  that  part  of  the  price  was  a  note  "we 
gave  him  for  part  of  the  purchase  price;"  that  plaintiff  borrowed  money  on 
his  own  note  for  another  portion  of  the  price;  that  the  firm  paid  this  note,  and 
that  **I  gave  credit  in  the  cash-book  for  it  as  a  disbursement  of  the  firm;" 
that  "from  the  time  we  purchased  this  lot  up  to  this  date  it  has  been  used  in 
the  prosecution  of  the  business  of  said  firm  as  our  shop  and  place  of  busi- 
ness;" that  he  caused  the  property  to  be  assessed  as  firm  property,  and  gave 
the  assessor  sworn  statements  to  that  effect;  that  he  paid  the  taxes  and  cred- 
ited himself  on  the  books  of  the  firm  with  such  payments.  And  the  plaintiff 
testified  that  "  we  bought  the  real  estate  in  the  complaint  named  as  a  firm,  and 
for  the  firm,  and  it  has  always  been  used  by  the  firm  in  its  business."  We 
think  this  evidence  justified  tjie  court  in  treating  it  as  firm  property. 

4.  It  is  urged  that  the  amount  of  a  payment  of  a  note  and  mortgage  on  the 
above  real  property,  paid  by  plaintiff  since  the  commencement  of  the  action^ 
should  not  have  been  considered  in  the  accounting.  But  it  was  proper  to  in- 
clude this  payment.  A  court  of  equity  wih  not  make  an  incomplete  settle- 
ment of  accounts,  but  will  go  on  and  adjust  the  whole  matter,  even  if  it  in- 
volves items  accruing  after  the  commencement  of  the  suit.  The  evidence  of 
this  payment  by  plaintiff  does  not  contradict  any  material  allegation  of  the 
complaint.  The  averment  that  the  mortgage  was  unpaid  was  t^'ue  at  the  time 
it  was  made,  and,  besides,  was  a  matter  of  mere  evidence,  and  therefore  was 
not  to  be  regarded.  It  amounted  merely  to  giving  one  item  of  the  indebted- 
ness. If  it  was  proper  to  give  one  item  of  tiie  indebtedness,  it  would  be  to 
give  any  other;  and  if  it  be  proper  to  put  in  the  debit  side,  it  would  be  to  put 
in  the  credit  side;  and  in  this  way  a  complaint  for  an  accounting  would  con- 
tain all  the  accounts. 

5.  When  the  defendant  bought  into  the  firm,  he  agreed  to  pay  plaintiff 
$1,796,  which  has  not  been  paid;  and  this  sura  is  part  of  the  claim  of  plain- 
tiff in  his  complaint.  It  is  argued  for  the  defendant  that  this  indebtedness 
accrued  before  the  formation  of  the  partnership,  and  therefore  was  not  prop- 
erly a  part  of  the  accounting.  Assuming  this  to  be  so,  the  claim  was  set  forth 
in  the  complaint,  and  there  was  lio  demurrer  for  misjoinder.  It  is  now  too 
late  to  raise  the  objection. 

6.  There  was  no  error  in  admitting  the  answer  of  the  defendant,  Eldred, 
in  the  attachment  suit.  The  record  states  that  this  aijswer  was  verified,  but 
does  not  say  by  wh6m.  The  natural  inference  is  that  the  verification  was  by 
the  defendant  in  the  case,  there  being  no  other  party  defendant.  If  this  was 
not  the  fact,  it  should  have  been  made  to  appear.  Compare  Clark  v.  Sawyer, 
48  Cal.  141,  142.  Numerous  other  assignments  of  error  In  the  admission  of 
evidence  are  made,  but  we  are  unable  to  see  that  there  was  any  error  prejudi- 
cial to  the  defendant. 

7.  It  is  contended  that  the  court  went  too  far  in  decreeing  that  the  sum  due 
from  defendant  for  his  interest  in  the  firm  should  be  a  lien  on  the  partnei-ship 
property,  as  it  was  not  a  matter  between  them  as  partners.  But  assuming 
this  to  be  so,  it  is  not  an  error  which  can  be  considered  on  motion  for  new 
trial.  It  is  simply  error  in  the  relief  awarded  by  the  court  upon  the  facts 
found,  and  hence  can  be  presented  only  on  appeal  from  the  judgment.  Jen- 
kins v.  Frink,  30  Cal.  595, 596;  8hepard  v.  McNeil,  38  Cal.  74.  In  this  case 
the  appeal  taken  from  the  judgment  has  been  dismissed. 
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We  therefore  advise  that  the  order  denying  a  new  trial  be  affirmed. 

We  Concur:    Beloher,  C.  C;  Foote,  C. 

By  the  Ck)URT.   Tor  the  reasons  given  in  the  foregoing  opinion,  the  order 
denying  a  new  trial  is  affirmed. 


(73  Cal.  385) 

Rose  v.  Nevada  &  G.  V.  W.  &  L.  Co.    (Ko.  11,715.) 

(SupreTne  Court  of  California.    September  15,  1887.) 

Public  Lands— Additional  Entry  by  Soldibbs  and  Sai lobs  —  Occupancy— Aliena- 
tion. 

Rev.  St.  IT.  S.  ?  2306,  which  provides  for  an  allowance  of  an  additional  entry  of 
land  to  honorably  discharged  soldiers  and  sailors,  is  entirely  independent  of  lither 
-  sections  of  chapter  5,  among  which  it  is  placed,  and  the  provisions  of  other  sections 
of  that  chapter* respecting  residence  apon  land  entered  are  inapplicable  to  addi- 
tional entries  under  section  2306;  and  one  who  has  patented  land  under  this  sec- 
tion has  the  right  to  alien  the  laud  without  having  entered  upon  it. 

Department  1.  Appeal  from  superior  court,  Nevada  county;  F.  D.  Sow- 
ARD,  Judge,  of  Sierra  county,  presiding. 

Cross  &  SimondSy  and  Qaylord  <&  Searls,  for  appellant.  Chas,  W.  Kitts 
and  A.  J,  Ridge,  for  respondent. 

Paterson,  J.  Tlie  patent  to  plaintiff's  grantor  was  issued  under  the  pro- 
visions of  section  2306,  Rev.  St.  U.  S.  This  section  was  a  part  of  the  act  of 
congress  passed  'April  4, 1872,  and  is  entirely  independent  of  other  sections  of 
chapter  5,  among  which  it  is  placed.  Section  5596,  Rev.  St.  U.  S.  Unlike 
our  Codes,  the  Revised  Statutes  of  the  United  States  are  not  to  be  read  as 
one  act,  it  being  expressly  provided  that  "the  arrangement  and  classification 
of  the  several  sections  of  the  revision  have  been  made  for  the  purpose  of  a 
more  convenient  and  orderly  arrangement  of  the  same,  and,  therefore,  no  in- 
ference or  presumption  of  a  legislative  construction  is  to  be  drawn  by  rea.son 
of  the  title  under  which  any  particular  section  is  placed."  Section  5600,  Rev. 
St.  U.  S.  Under  the  act  refeiTed  to  as  amended  in  June,  1872,  the  additional 
entry  allowed  to  honorably  discharged  soldiers  and  sailors  was  confined  to 
lands  contiguous  to  the  tnict  embraced  in  the  first  entry.  17  St.  at  Large, 
333.  A  year  later  this  restriction  was  removed,  and  the  section  as  originally 
passed  was  restored.  The  natural  and  logical  conclusion  to  be  drawn  from 
these  ticts  is  that  occupancy  on  the  part  of  the  claimant  is  not  required.  The 
government  certainly  did  not  intend  that  the  beneficiary  should  abandon  his 
original  homestead,  which  he  has  cultivated  and  improved,  in  order  to  secure 
the  additional  number  of  acres  which  he  is  authorized  by  the  statute  to  locixte 
at  another  place.  The  provisions  of  other  sections  of  chapter  5,  rc^pecti  ng  resi- 
dences upon  the  land  entered,  are,  therefore,  inapplicable  to  the  additional  home- 
stead entries  under  section  2306.  Knight  v.  Leary,  54  Wis.  459, 11  N.  W.  Rep. 
600.  Assuming  the  irrevocable  power  of  attorney  from  Ckino  and  wife  to  Tal- 
bot to  be  as  claimed  by  appellant,  an  assignment  of  the  applicant's  right  to  the 
land,  and  of  Gano*s  right  to  his  additional  homestead,  still  we  find  nothing  in 
the  statutes  referred  to  which  will  authorize  us  in  holding  such  power  of  attor- 
ney to  be  null  and  void.  As  stated  before,  section  2-306  is  independent  of  the 
other  provisions  of  chapter  5,  and  in  the  absence  of  an  express  prohibition 
against  an  alienation  of  the  property  by  the  claimant,  after  the  issuance  of  a 
certificate  from  the  general  land-office,  to  locate  in  person  or  by  agent  a  cer- 
tain number  of  acres,  we  cannot  say  that  the  right  so  to  alienate  does  not 
exist.  It  is  a  right  which  need  not  in  terms  be  granted  by  the  sovereign  au- 
thority, for  it  exists  if  not  expressly  prohibited,  or  opposed  to  public  policy. 
The  location  and  entry  were  made  in  the  name  of  Gano,the  beneficiary  of  the 
act    Congress  has  not  said  that  the  right  to  sell  should  not  exist  before  actual 
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entry,  nor  has  it  required  any  occupation,  consideration,  or  duty  of  any  kind, 
as  a  condition  precedent.  In  all  cases  where  it  has  been  the  intention  of  con- 
gress to  prevent  alienation  by  the  beneficiary,  such  intention  has  been  cleiirly 
expressed.  Thus,  the  act  of  congress  of  1854,  under  which  the  Sioux  half- 
breed  scrip  was  issued,  provided  expressly  that  no  transfer  or  conveyance  of 
the  certificate  should  be  valid.  Myers  v.  Crofty  13  WalL  291;  MnXlen  v. 
Wine,  26  Fed.  Kep.  206. 

Theconimissioner  of  the  general  land-office  has  authority  to  make  such  reg- 
ulations respecting  the  disposal  of  the  public  lands  as  he  may  deem  proper, 
and  such  regulations,  when  not  repugnant  to  the  acts  of  congress,  have  the 
force  and  efifect  of  laws.  Foppe  v.  Atheam,  42  Cal.  607.  The  right  of  claim- 
ants to  enter  additional  lands  under  section  2306,  through  attorneys  and  as- 
signees, has  been  the  subject  of  much  discussion  among  theofficere  of  the  land 
department  of  the  government.  In  a  letter  to  the  secretary  of  the  interior, 
dated  February  17,  1877,  the  commissioner  called  attention  to  tlie  injustice 
and  hardship  of  rules  which  had  been  formulated  and  adopted  by  the  depart- 
ment regulating  entries  under  section  2306.  Acting  upon  the  suggestions 
therein  contained.  Secretary  Chandler  directed  a  modification  of  his  former 
decision  so  as  to  allow  entries  to  be  made  by  agents  and  assignees  under  cer- 
tain restrictions.  The  officers  of  the  land  department  received  Gano's  entry 
under  his  power  of  attorney  to  Talbot,  considered  the  evidence  respecting  his 
claim  to  the  land  described  in  the  complaint,  and  upon  their  decision  the  pat- 
ent of  the  government  has  been  issued  to  him  in  his  name.  There  is  nothing 
in  the  regulations  under  which  they  acted  repugnant  to  the  acta  of  congress, 
and  their  action  is  final  and  conclusive. 

We  have  considered  this  case  upon  its  merits,  disregarding  the  question  of 
the  sufficiency  of  appellant*s  assignments  of  error,  or  his  right  to  attack  the 
validity  of  the  patent  without  showing  that  his  claim  is  connected  with  the 
paramount  source  of  title. 

The  judgment  and  order  are  affirmed. 

We  concur:    Temple,  J.;  McKinstry,  J, 


(73  Cal.  389) 

Golden  State  &  Miners'  Iron- Works  v,  Davidson  and  another. 

(No.  11,608.) 

(Supreme  Court  of  Oaliforma.    September  15,  1887.) 

1.  Action  against  Partnership — Partners  not  Served  —  Mortgage  —  Priority  be- 

fore Judgment. 

Two  of  s*everal  mining  partners  mortgaged  their  hitercst  in  the  mining  property 
to  plaintitf,  and  subsequently  defendants  brought  an  action  against  the  partnership 
for  supplies  furnished.  In  this  action  two  of  the  partners  were  not  served  with 
summons,  and  did  hot  appear.  The  action  was  not  brought  under  Code  Civil  Proc. 
Cal.  ^  388,  which  provides  for  the  suing  of  associates  tran.sacting  business  under  a 
comujon  name,  by  such  name;  service  upon  one  being  service  upon  all,  and  the 
judgnieut  binding  the  joint  property  of  all  the  associates.  JJehL  that  under  Code 
Civil  Proc.  Cal.  ^  414,  providing  that  "  where  an  action  is  against  two  or  more  de- 
fendants, jointly  or  severally  liable,  and  the  summons  is  served  on  one  or  more, 
but  not  on  all,  the  plaintitf  may  proceed  against  the  tlefendants  served  in  the  same 
manner  as  if  they  were  the  only  defendants,"  the  ^>artners  not  served  were  not 
bound  by  the  judgment,  and,  the  partners  who  were  bound  having  mortgaged  their 
interest  io  plaintiff  before  the  judgment  wasobtained  by  defendants,  such  mortgage 
was  a  prior  lien  upon  the  property. 

2.  Same — Priority  of  Firm  Creditors — Realty — Rule  of  Equity. 

Defendants  held  a  judgment  against  the  joint  property  of  a  partnership,  and 
plaintitf  was  a  mortgagee  of  the  interest  of  two  of  the  ])artners;  the  mortgage  hav- 
ing been  executed  before  defendants  obtained  their  jud^rment.  Having  foreclosed 
the  mortgage,  plaintiff  brought  an  action  of  ejectment  against  defendants,  who 
had  purchased  the  property  at  the  execution  sale  under  their  judgment.    HeUlf  that 
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the  rule  as  to  the  priority  of  firm  creditors,  so  far  as  real  property  is  concerned,  is 
a  rule  of  equity,  and  not  of.  law,  and  could  not  avail  defendants  in  the  action  at 
law  where  the  equitable  right  was  not  set  up. 

Ooromissioners' decision.    Department  1. 

Appeal  from  superior  court,  Calaveras  county;  C.  V.  Gottschalk,  Judge. 

Gray  <&  Haven,  for  appellant.     A.  C.  Adams,  W,  K,  Bowher,  and  A.  L. 
Rhodes,  for  respondent. 
*  £jectment  for  an  undivided  seven-tenths  of  a  mine. 

Hayne,  C.  On  November  13,  1880,  and  subsequently,  Richard  F.  Knox, 
Joseph  OslK)rne,  W.  T.  Robinson,  S.  P.  Ely,  and  Phillip  V.  R.  Ely  were  min- 
ing partners  engaged  in  working  the  Esperance  mine,  the  legid  title  to  which 
stood  as  follows:  Eight-tenths  in  Knox  and  Osborne,  (one  of  these  eight-tenths 
being  held  in  trust  for  Robinson)  three-twentieths  in  S.  P.  Ely,  and  one-twen- 
tieth in  Phillip  V.  R.  Ely.  On  December  13, 1880,  Knox  and  Osborne  mortr 
gaged  their  seven-tenths  to  the  plaintilf .  It  does  not  appear  whether  or  not 
this  mortgage  was  recorded.  On  October  10, 1882,  the  property  as  mortgaged 
was  sold  under  a  decree  of  foreclosure.  Although  the  defendants  were  parties 
to  the  suit,  the  decree  reserved  the  question  as  to  the  piiority  of  their  judg- 
ment mentioned  below.  •  The'  plaintiff  became  the  purchaser  at  the  sale,  and 
in  due  time  obtained  the  sheriff's  deed.  The  defendants'  title  is  as  follows: 
Between  February  28,  1881,  and  September  12th  of  the  same  year,  the  part- 
nership became  indebted  to  the  defendants  for  supplies  furnished  and  money 
paid  in  and  about  the  working  of  the  mine;  and  on  September  23,  1881,  the 
defendants  commenced  an  action  at  law  against  the  five  partners  to  recover 
what  was  due  on  such  indebtedness.  No  service  of  summons  was  had  upon 
the  two  Elys,  who  were  non-residents,  and  they  did  «ot  appear.  On  Decem- 
ber 13,  1881,  a  judgment  was  rendered  against  all  the  partnera,  by  which  it 
was  ordered,  adjudged,  and  decreed  that  the  plaintiffs  in  said  action  (defend- 
ants herein)  "do  have  and  recover  of  and  from  the  said  defendants,  Richard 
F.  Knox,  Joseph  Osborne,  W.  T.  Robinson,  Samuel  P.  Ely,  and  Phillip  V.  R. 
Ely,  partners  and  associates  doing  business  under  tlie  firm  name  of  Knox  & 
Osborne,  the  sum  of  85,085.17,  in  gold  coin  of  the  United  States,  together 
with  plaintiffs' costs  and  disbursements  amounting  to  the  sum  of  872."  The 
judgment  contained  tlje  following  provision:  "And  it  is  further  ordered  and 
adjudged  that  the  said  plaintiffs  do  have  execution  against  the  separate  prop- 
erty of  the  defendants,  Richard  F.  Knox,  Joseph  Osborne,  and  W.  T.  Robin- 
son, or  either  of  them,  tJie  parties  served  with  process  in  this  action,  Jis  well 
as  against  the  joint  property  of  all  the  said  defendants,  partners,  and  asso- 
ciates, as  aforesaid. " 

An  appeal  was  taken  from  this  judgment,  but  no  stay  of  execution  was 
had,  and  pending  the  appeal  execution  was  issued,  and  on  February  27, 1882, 
the  property  was  sold  to  the  defendants,  who,  after  the  usual  period,  received 
the  sheriff's  deed.  Upon  the  appeal  it  was  held  that  the  action  was  not 
brought  under  section  388  of  the  Code  of  Civil  Procedure,  in  relation  to  per- 
sons transacting  business  under  a  common  name;  and  that  section  414  of  the 
Code  did  not  aiithorize  a  judgment  against  the  joint  property;  and  that  inas- 
much as  the  two  Elys  had  not  been  served  with  process,  and  had  not  ap- 
peared, the  judgment  should  be  modified  by  striking  out  their  names.  The 
court  did  not,  however,  order  the  clause  above  quotetl,  as  to  the  joint  prop- 
erty, to  be  stricken  out.  Davidson  v.  Knox,  67  Cal.  143,  7  Pac.  Rep.  413. 
It  will  be  perceived,  therefore,  that  since  the  title  acquired  under  the  fore- 
closure proceedings  related  back  to  the  date  of  the  mortgage  (5an/:  v.  Hodg- 
don,  64  Cal.  98)  the  plaintiffs  herein  had  the  elder  title,  but  only  as  to  the  in- 
terests of  two  of  the  partners;  while  the  defendants  had  the  junior  title^ 
although  it  purported  to  include  the  interests  of  all  the  partners,  and  was  de- 
•  lived  through  a  debt  against  the  firm. 
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The  court  below  gave  judgment  for  the  defendants,  upon  the  theory  that 
partnership  creditors  have  a  priority  against  creditors  of  individual  partners. 
We  think  this  was  erroneous,  for  two  reasons: 

1.  Even  if  it  be  assumed  in  favor  of  respondents  that  the  judgment  in 
Davidson  v.  Knox  could  be  enforced  against  the  joint  property  of  I  he  part- 
ners, it  does  not  follow  that  the  purchasers  at  an  execution  sale  under  this 
judgment  acquired  the  legal  title  as  against  the  appellant's  mortgage.  Con- 
ceding the  rule  as  to  the  priority  of  firm  creditors  to  its  fullest  extent,  it  i^, 
at  ail  events  so  far  as  real  property  is  concerned,  a  rule  of  equity  and  not  of 
law.  See  Duryea  v.  BurU  28  Cal.  580.  The  priority  is  worked  out  through 
the  lien  of  the  partners.  Jones  v.  Parsons,  25  Cal.  104,  105;  Story,  Partn.  § 
97.  And  if  it  be  true  that  the  purchaser  of  a  specific  tract  at  a  sheriff's  sale 
under  a  judgment  at  law  is  subrogated  to  this  lien,  it  miist  be  asserted  by  ap- 
propriate proceedings  in  equity,  and  cannot  avail  him  in  an  action  at  law 
where  the  equitable  rights  are  not  set  up.  See  Ross  v.  Heintzen,  36  Cal.  320; 
McCauley  v.  Fulton,  44  Cal.  362;  and  compare  Allen  v.  Phelps,  4  Cal.  258, 
259. 

2.  But  the  judgment  in  Davidson  v.  Knox  was  not  against  all  the  part- 
ners, nor  could  it  be  enforced  against  their  joint  property.  This  was  held 
upon  the  appeal  in  that  case,  ^67  Cal.  143,  7  Pac.  Rep.  413.)  It  is  true  that 
the  execution  sale  took  place  oefore  this  decision  was  rendered,  and  was  un- 
der the  judgment  before  it  was  modified.  But  the  case  is  authority  for  the 
proposition  that  the  action  was  not  brought  under  section  388  of  the  Code  of 
Civil  Procedure.  And  if  that  be  so,  there  was  no  way  in  which  the  joint  or 
the  several  interest  of  the  Elys  could  be  affected,  without  service  of  sun^mons 
upon  them,  or  their  appearance.  Hence  the  purchaser  at  the  execution  sale 
did  not  acquire  their  interest  in  the  partnership  property.  Wiseman  v.  Mc" 
Nidty,  25  Cal.  230. ^  Leaving  out  their  inter^ts,  and  the  interest  of  Robin- 
son, (because  it  was  merely  equitable,  and  cannot  be  considered  in  ejectment,) 
it  is  mianifest  that  the  respondents  can  claim  to  have  acquired  only  the  inter- 
est of  Knox  and  Osborne,  which  passed  under  a  prior  lien  to  the  appellants. 

We  think  that  upon  the  evidence  the  court  below  should  have  rendered 
judgment  in  favor  of  the  plaintiff  for  seven-tenths  of  the  property.  And  we 
therefore  advise  that  the  judgment  and  order  appealed  from  be  reversed,  and 
cause  remanded  for  a  new  trial. 

We  concur:    Belcheb,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


(73  Cal.  4U) 

CORBIN  c.  Wachhorst.    (No.  12,103.) 

(Srtpreme  Court  of  OcUifornia.    September  19,  1887.) 

Negotiable  Instruments — Considerations — Money  I>oanrd  for  Gambling  Purposes. 
A  promissory  note  given  to  plaintiff  for  monejr  loaned  to  be  used  in  throwing 
dice  can  be  enforced,  where  it  appears  that  plaintiff  loaned  the  money  in  Rood 
faith  to  the  defendant,  and  it  does  not  appear  that  plaintiff  won  any  of  the  con- 
sideration of  the  note,  or  defendant  lost  any  of  it,  in  the  game,  or  that  there  was 
any  ft'aud  or  conspiracy  to  cheat  defendant  or  induce  him  to  play. 

Commissioners'  decision.     Department  1. 

Appeal  from  superior  court,  Sacramento  county;  T.B.  McFarland,  Judge. 
W,  A,  Anderson  and  Grove  L.  Johnson,  for  appellant.    Lincoln  &  White, 
for  respondent. 

Foote,  C.    Plaintiff  brought  an  action  against  the  defendant  founded  upon 
the  following  promissory  note: 
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"$850.  Sacramento,  January  30,  1886. 

"One  day  after  date,  for  value  received,  I  promise  to  pay  to  Jas.  H.  Corbin, 
or  order,  three  hundred  and  fifty  dollars.  H.  Wachhorst.  " 

From  the  judgment  rendered  against  him,  and  an  order  denying  a  new  tri^l 
of  the  action,  the  latter  has  appealed.  The  grounds  of  his  defense  as  set  up 
in  the  action  were:  (1)  That  about  the  time  he  executed  the  note  he  was  in- 
toxicated, and  that  he  was  further  plied  with  intoxicating  liquors  by  the 
plaintiff,  and  fraudulently  Induced  to  sign  the  note  without  knowing  what 
he  did,  and  without  any  consideration  "whatever.  (2)  That  the  note  was 
given  for  a  consideration,  if  any,  which  is  contrary  to  the  policy  of  the  law 
and  to  good  morals  in  this:  "That  on  said  thirtieth  day  of  January,  1886,  the 
defendant  visited  the  saloon  of  the  plaintiff,  and  while  in  a  state  of  intoxica- 
tion was  further  plied  with  intoxicating  liquors,  and  then  induced  by  plain- 
tiff to  engage  in  a  gambling  dice  game  with  plaintiff,  and  while  in  a  condi- 
tion not  to  know  what  he  was  doing,  fraudulently,  and  with  the  intent  to 
deprive  defendant  of  his  money,  was  induced  by  plaintiff  to  wager  large  sums 
of  money  upon  a  throw  of  dice;. upon  which  defendant  is  informed  by  plain- 
tiff that  he  lost  a  large  sum  of  money  with  plaintiff,  and  that  for  these  al- 
leged losses  plaintiff,  taking  advantage  of  the  incapacitated  condition  of  the 
.defendant,  fraudulently  obtained  his  signature  to  the  alleged  instrument. 
That  there  was  no  other  consideration  fgr  said  alleged  promissory  note,  and 
that  the  same  was  for  money  alleged  to  have  been  lost  by  defendant  while 
playing  at  dice  with  plaintiff." 

Upon  evidence  which  is  sufficient  to  sustain  them,  the  findings  of  the  court 
upon  the  issues  thus  made  were:  That  on  the  day  of  the  date  of  the  note  sued 
on.  the  defendant  made  and  delivered  it  to  the  plaintiff.  That  the  plaintiff  is 
still  the  owner  and  holder  of  the  note,  and  that  no  part  thereof  has  been  paid, 
although  the  defendant  had  been  requested  to  pay  it  before  suit  brought.  That 
"on  the  evening  of  the  said  thirtieth  of  January,  between  5  and  6  o'clock,  de- 
fendant entered  the  saloon  of  plaintiff,  in  Sacramento  city,  and  requested  plain- 
tiff to  engage  with  him  in  the  game  of  throwing  dice.  Plaintiff  consented, 
and  after  they,  had  played  a  short  time,  a  third  person  came  into  the  saloon 
and  joined  with  them  in  the  game;  subsequently  a  fourth  person  also  played 
with  them.  The  game  was  played  for  money,  and  also  occasionally  for  dri  n ks, 
and  was  continued  until  about  10  o'clock  p.  m.  Plaintiff  did  not  play  all  the 
time;  he  would  quit  sometimes  to  attend  to  matters  of  business  about  the 
saloon,  but  he  played  in  the  game  most  of  the  time.  During  the  evening  de- 
fendant borrowed  money  a  number  of  times  from  plaintiff.  When  a  sum  was 
borrowed  the  amount  was  written  generally  by  defendant  himself  on  a  card, 
and  when  another  loan  was  made  the  last  card  was  torn  up,  and  the  whole 
amount  written  upon  a  new  one.  About,  or  a  little  after,  9  o'clock  the  whole 
amount  thus  borrowed  was  $350.  Plaintiff  then  took  a  blank  promissory  note 
from  a  book  containing  numerous  blanks  of  that  kind,  and,  after  dating  it, 
wrote  in  the  sum  of  ^350  and  handed  it  to  defendant,  telling  him  that  it  was 
a  note  for  $350,  the  amount  which  he  owed  him,  and  asked  him  to  sign  it. 
Defendant  took  the  note,  look^  at  it  a  few  minutes,  and  then,  signed  it  and 
handed  it  -to  plaintiff.  No  part  of  the  consideration  Qf  the  note  was  money 
won  by  plaintiff  from  defendant;  it  was  all  for  money  loaned  by  plaintiff  to 
defendant,  which  plaintiff  took  out  of  his  money  drawer  and  his  safe.  .  Plain- 
tiff himself  was  not  winner  at  the  game,  and  of  the  players  it  does  not  appear 
who  was  winner  or  loser  when  the  game  ended,  about  10  o'clock.  There  is 
no  evidence  of  any  fraud,  or  any  conspiracy  to  cheat  defendant  or  to  induce 
him  to  play.  The  allegation  of  the  answer,  that  at  the  time  the  note  was 
signed  defendant  was  '  in  a  state  of  intoxication  which  incapacitated  him 
from  entering  into  the  alleged  or  any  contract  whatever,'  is  not  sustained  by 
the  evidence,  and  I  therefore  find  it  to  be  not  true.  I  find  that  none  of  the 
averments  of  subdivisions  2,  3,  and  4  are  true." 
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The  game  in  which  these  parties  were  engaged  was  not  one  forbidden  by 
any  statute  of  this  state.  Admitting  that  the  plaintiff  knew  the  money  which 
the  defendant  borrowed  from  him  was  to  be  used  afterwards  in  the  game  of 
dice-throwing,  he  did  not  loan  it  with  a  view  to  have  it  used  in  a  game  de- 
clared by  law  to  be  unlawful,  and  was  entitled  to  recover  on  a  contract  the 
consideration  of  which  was  money  loaned.  It  is  claimed  that  the  Civil  Code 
provides  that  a  contract  is  not  lawful  when  it  is  "contrary  to  good  morals." 
Conceding,  without  deciding,  that  a  note  given  for  money  lost  at  dice-throw- 
ing is  a  contract  based  upon  "an  immoral  consideration,"  and  still  the  de- 
fendant was  liable  on  the  note,  for  he  borrowed  money  from  the  plaintiff,  and 
gave  the  note  therefor,  and  if  the  defendant  used  it  in  playing  at  dice-throw- 
ing as  he  did,  and  the  plaintiff  knew  it  would  be  so  used  when  he  loaned  it, 
and  the  plaintiff,  as  he  did,  loaned  the  money  in  good  faith  to  the  defendant, 
who  knew  what  he  was  doing,  and  the  plaintiff  is  not  shown  to  have  won  the 
money  for  which  the  note  was  given,  nor  the  defendant  to  have  lost  it  in  the 
game,  the  latter  is  liable  on  the  note.  Poorman  v.  Mills^  39  Cal.  345.  For 
non  constat  from  the  findings  but  what  the  money  loaned  in  good  faith  to  a 
man  competent  to  contract,  may  be  still  in  his  possession,  or  have  been  used 
for  some  other  purpose  to  his  advantage. 

There  is  no  prejudicial  error  shown  by  the  record,  and  the  judgment  and 
order  should  be  affirmed. 

We  concur:    Belcheb,  0.  C;  Hayne,  O. 

By  toe  Coubt.  For  the  reasons  given  In  the  foregoing  opinion  the  Judg< 
ment  and  order  are  affirmed. 


(73  cal.  8W)  ^^^^^  ^  Huntley.    (Xo.  11,647.) 

(Supreme  Court  of  Calif omia.    September.  15,  1887.) 

1.  Fraudulbnt  Conveyances— Sale  of  Personal  Peoperty— Change  of  Possession. 

In  an  action  to  recover  a  mare  levied  on  by  defendant  under  an  execution  a^^ainst 
G.  and  H.,  it  appeared  that  plaintiff  bought  the  mare  with  a  ranch  of  G.,  his  lather, 
taking  immediate  possession  and  management  of  the  ranch.  G.  then  went  east, 
where  he  reniained  six  months,  and  then  returned,  and  lived  with  plaintiff  on  the 
ranch  pursuant  to  a  stipulation  in  the  conveyance.  Previous  to  the  sale  plaintiff 
had  cared  for  the  mare,  and  used  her  in  G.'s  employ.  After  the  sale  G.  occasion- 
ally drove  her,  and  she  was  being  led  by  him  wlien  levied  on.  Held,  that  there 
was  sufficient  evidence  of  an  immediate  delivery,  and  an  actual  and  continued 
change  of  possession,  to  sustain  ajudgment  for  plaintiff,  under  Civil  Code  Cal.  §3440, 
relating  to  fraudulent  conveyances.^ 

2.  Same. 

In  an  action  to  recover  a  header  levied  on  by  defendant  under  execution  against 
G.  and  H..  the  evidence  showed  that  plaintiff  and  H.  bought  the  header  in  partner- 
shij),  and,  after  a  few  days,  H.  transferred  his  interest  to  plaintiff,  on  plaintiflTs  agree- 
ment to  pay  their  vendors  for  the  header,  which  plaintiff  did.  Plaintiff  after warda 
had  exclusive  use  of  the  header,  and  it  was  on  his  ranch  when  levied  on.  H.  was 
on  the  ranch  i>art  of  the  time,  but  owned  a  place  where  he  was  most  of  the  time. 
Held,  that  there  wa^  sufficient  evidence  of  a  sale,  accompanied  by  an  immediate  de- 
livery, and  an  actual  and  continued  change  of  possession,  within  the  statute  relat- 
ing to  fraudulent  conveyances.    Civil  Code  Cal.  §  3440.* 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court.  Placer  county;  B.  F.  Myres,  Judge. 
J,  E,  Pretvett  and  Freeman^  Johnson  &  Bates,  for  appellant.     Taylor  <fe 
Holl,  for  respondent. 

'Res])ecting  the  change  of  possession  sufficient  to  overcome  the  presumption  of  fraud, 
as  against  the  creditors  of  the  vendor,  and  when  that  is  question  for  the  jury,  see  Stull 
v.  Weigle,  (Pa.)  8  Atl.  Rep.  578;  McClain  v.  Buck.  (Cal.)  14  Pac.  Pep.  876;  Hogan  v. 
Cowell,  (Cal.)  14  Pac.  Rep.  780;  Dodge  v.  Jones,  (Mont.)  14  Pac.  Rep.  707;  Young  v. 
Poole,  (Cal.)  13  Pac.  Rep.  492;  Cook  v.  Rochford,  (Cal.)  12  Pac.  Rep.  568,  and  note. 
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Belcher,  C.  C.  This  is  an  action  to  recover  the  possession  or  value  of  one 
bay  mare  and  one  be^er,  which  were  levied  upon  and  sold  by  the  defendant,  as 
sheriff  of  the  county  of  Placer,  under  an  execution  duly  Issued  upon  a  judgroent 
against  Joseph  G.  Gould  and  C.  A.  Hines,  and  it  is  stipulated  that  the  only 
question  involved  is  as  to  the  sufficiency  of  the  plaintiff's  possession  of  the  mare 
and  header,  to  enable  him  to  hold  them  as  against  the  creditors  of  his  vendora. 
It  appears  from  the  record  that  Joseph  G.  Gould  was  the  father  of  plaintiff, 
and  owned  a  ranch  in  Placer  county,  known  as  the  "Gould  Place. "  Concern- 
ing the  ranch  and  mare  the  plaintiff  testified  as  follows:  "  The  *  Gould  Place ' 
spoken  of  was  my  father's  ranch  up  to  September,  1884.  At  that  time  my 
father  conveyed  this  ranch  to  me,  and  I  immediately  went  into  possession  of 
the  entire  ranch,  buildings  and  everything,  and  from  that  time  to  the  present 
I  have  been  in  possession  of  the  same,  and  have  conducted  the  business  of 
farming  there.  Immediately  after  my  father  conveyed  the  ranch  to  me  he 
went  east  and  remained  until  March,  1885.  When  he  came  back  he  came  to 
the  ranch,  and  since  then  he  has  lived  in  the  same  house  with  me,  because  he 
reserved  this  right  in  the  conveyance  to  me.  He  is  seventy-nine  ^^ears  old. 
I  bought  the  mare  the  same  time  the  ranch  was  conveyed  to  me,  and  I  have 
ever  since  had  exclusive  possession  of  the  ranch  and  mare,  except  that  my 
father  lived  in  the  house  with  me  and  drove  the  mare  several  times  to  Sacra- 
mento. *  *  *  1  bought  the  mare  from  my  father  in  September.  1884.  I 
had  used  her  in  my  father's  employ  for  over  six  months  before  the  purchase, 
and  had  principaUy  cared  for  her  during  that  time.  I  kept  her  both  before 
and  after  the  sale  on  the  Gould  place.  *  *  *  My  father  has  not  exercised 
any  authority  or  control  over  the  mare  since  I  bought  her,  or  over  anything 
on  the  ranch  since  he  conveyed  it  to  me,  except  ^  above  stated." 

Concerning  the  header  the  plaintiff  testified: 

"C.  A.  nines  and  I  bought  the  header  in  the  spring  of  1884,  and  also  the 
beds,  and  brought  them  into  the  field  and  ran  them  in  partnership  for  a  few 
days;  then  he  turned  his  interest  in  them  over  to  me  on  condition  that  I  would 
pay  our  .vendors  for  them,  which  I  afterwards  did.  Hines  did  not  afterwards 
use  the  header.  *  *  *  After  Hines  let  me  have  his  interest  in  the  header 
and  beds,  I  ran  the  machine  mysell  during  the  balance  of  the  season,  cutting 
grain  whenever  I  could  get  a  job;  Hines  had  nothing  more  to  do  with  it,  and 
after  the  ranch  was  conveyed  to  me  by  my  father,  1  took  the  header  and  beds 
home  and  put  them  under  shelter,  where  they  remained  until  they  were  at- 
tached. Hines,  who  is  married  to  my  sister,  has  been  on  the  ranch  some  of 
the  time  since  I  owned  it,  but  not  continuously.  He  has  a  place  of  his  own,  50 
miles  away,  where  he  has  been  most  of  the  time. "  The  above  is  substantially 
all  the  testimony  th6re  is  in  the  case,  except  that  a  deputy-sheriff  was  called 
as  a  witness  for  the  defendant,  anrf,  having  stated  that  he  levied  the  execu- 
tion on  the  twenty-fifth  of  March,  1885,  said:  "At  the  time  I  found  her  [the 
mare]  and  levied  upon  her,  J.  G.  Gould  had  her  by  the  halter.  He  was  leading 
lier  for  the  purpose  of  putting  her  to  a  horse.  C.  E.  Gould  was  not  present." 
Upon  this  testimony  the  court  below  gave  judgment  in  favor  of  plaintiff,  and 
denied  the  defendant's  motion  for  a  new  trial. 

It  is  now  claimed  for  the  appellant  that  the  plaintiff's  possession  of  the 
property  in  question  was  not  such  as  is  required  by  section  3440  of  the  Civil 
Code,  and  that  the  court  therefore  erred  in  giving  the  plaintiff  judgment.  So 
far  as  it  relates  to  the  header,  we  are  satisfied  that  the  judgment  was  right, 
and  the  motion  properly  denied.  There  can  be  no  question  that  when  Hines 
sold  to  the  plaintiff  his  interest  in  the  header,  the  sale  was  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued  change  of  pos- 
session. 

And,  so  far  as  it  relates  to  the  mare,  we  think  the  judgment  must  also  be 
sustained.  The  ranch  was  conveyed  to  plaintiff  in  September,  and  he  took 
and  held  the  actual  and  exclusive  possession  of  it  for  six  months.    The  mare 
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was  sold  to  the  plaintiff  at  the  same  time,  and,  so  far  as  we  can  see,  liis 
possession  of  her  during  the  whole  six  months  was  oy^n  and  unequivocal, 
carrying  with  it  the  usual  marks  and  indications  of  ownership.  It  was  such 
as  to  give  evidence  to  the  world  of  the  claims  of  the  new  owner.  It  was  an 
open,  visible  change  manifested  by  such  outward  signs  as  rendered  it  evident 
that  the  possession  of  the  vendor  had  wholly  ceased.  Stevens  v.  Irwin,  15 
Cal.  506;  Cahoon  v.  MarsTially  25  Cal.  201.  And  it  was  not  necessary  that 
the  plaintiff's  possession  of  the  mare  be  continued  indefinitely.  It  was  said 
by  Redfield,  J.,  in  delivering  the  opinion  of  the  supreme  court  of  Vermont; 
in  Dewey  v.  Thrall^  13  Vt.  284:  "After  a  sale  of  personal  chattels  has  become 
perfected  by  such  a  visible,  notorious,  and  continued  change  of  possession,  that 
the  creditors  of  the  vendor  may  be^presumed  to  have  notice  of  it.  the  vendee 
may  lend  or  let,  or  employ  the  vendor  to  sell,  or  perform  any  other  service 
about  the  thing  with  the  same  safety  he  may  a  stranger."  So  in  Steoens  v. 
Irwin,  supra,  this  court  said:  "This  possession  must  be  continuous — not 
taken  to  be  surrendered  back  again— not  formal,  but  substantial.  But  it  need 
not,  necessarily,  continue  indefinitely,  when  it  is  bona  fide  and  openly  taken, 
and  is  kept  for  such  a  length  of  time' as  to  give  general  advertisement  to  the 
status  of  the  property,  and  the  claim  to  it  by  the  vendee."^  See,  also,  God- 
chaux  V.  Mulford,  26  Cal.  316.  In  the  light  of  these  decisions  we  cannot  say 
that  the  plaintiff's  possession  of  the  mare  was  not  suflicient,  the  court  below 
having  found  that  it  was,  and  we  think,  therefore,  that  the  judgment  and  or- 
der should  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C, 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afilmied. 


(2  Ariz.  272) 

The  Tombstone  Town-Site  Cases. 

Beilly  v.  Blackmore.    Same  t.  Berry.    Mountain  Maid  Min.  Co.  v, 

Reilly. 

{Supreme  Omrt  of  Arizona.    September  1,  1887.) 

1.  Public  Lands— Town-Site— Mining  Claim— Confliotinq  Patents. 

Where  a  patent  to  a  town-sitft  and  a  patent  to  a  mining  claim  conflict,  that  one 
will  be  sustained  which  tirst  vests  the  right. 

2.  Same. 

A  towu-site  patent  does  not  vest  a  right  in  lands  known  at  the  time  to  be  mineral 
lands. 

3.  Same. 

A  town-site  patent  will  not  be  defeated  by  discovery  of  mineral  and  location  of 
mineral  lands  as  such  after  the  town-site  patent. 

4.  Same. 

The  right  to  mineral  lands  vests  at  the  time  of  a  valid  location.    A  location  void 
for  uncertainty  prior  to  a  town-site  afterwards  amended  and  made  the  basis  of  a 
patent  will  not  defeat  a  town-site  patent  prior  to  such  amendment. 
6.  Mining  Claim— Location — Effect  of  Patent. 

The  granting  of  a  patent  is  res  adjudiccUa  that  lands  were  mineral  lands  at  the  time 
of  location,  and  known  to  be  such.  / 

6.  Same — Evidence. 

a  location  uncertain  as  to  lands  claimed,  unaided  by  proof  of  monnments,  pos- 
session, or  working,  cannot  be  evidence  that  lands  were  then  known  to  be  mineral 
lands. 
{Syllabus  by  tJie  Court.) 

Appeal  from  district  court.  Cochise  county;  Barnes,  Judge. 
Thos.  Mitchell  and  Goodrich  <&  Smith,  for  appellees.     Geo,   G,  Bei'ry,  for 
appellants. 
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Barnes,  J.  The  question  presented  in  these  cases  is  between  a  title  de- 
rived from  the  Toml^tone  town-site  patent,  and  one  derived  from  a  patent 
to  the  Mountain  Maid  Mining  Company.  The  date  of  entry  of  the  town-site, 
is  April  9, 1880.  The  mininj?  patent  was  dated  August  15, 1882.  February 
25,  1879,  there  was  filed  a  notice  of  location  of  the  Mountain  Maid  mine. 
This  notice  is  so  uncertain  that  the  land  ciiiimed  cannot  be  identified.  It  is 
aided  by  no  evidence  whatever..  November  20, 1880,  the  record  was  amended, 
and  on  August  15, 1882,  a  patent  was  issued  to  the  land. described  in  the 
amendment.  This  amendment  was  after  the  entry  of  the  towTi-site.  The 
mining  title  cannot  be  superior  to  the  town-site  title,  unless  the  location, 
earlier  than  the  town-site,  be  held  to  have  fixed  the  title.  A  location  of  a 
mining  claim,  to  fix  the  title  as  against  after  acquired  rights  by  entry  and 
patent,  should  be  sufficiently  clear  to  designate  the  ground  claimed,  and 
should  be  marked  on  the  ground  by  monuments,  showing  the  extent  of  pos- 
session. If  the  location  on  its  face  be  uncertain,  the  uncertainty  could  be 
aided  by  evidence  of  the  possession,  or  of  monuments;  but  a  location  notice, 
on  its  face  uncertain  and  without  evidence  of  what  land  was  occupied,  can- 
not be  evidence  for  any  purpose.  An  amendment  afterwards  made,  describ- 
ing different  land  or  making  certain  what  was  uncertain,  cannot  revert  back 
to  the  original  defective  location.  The  entry  of  the  town-site  intervening 
after  the  first  location  and  before  the  amendment  must  be  prior  in  right  as  it 
is  prior  in  time.  If  this  were  not  so,  it  would  open  the  door  to  great  wrongs!. 
A  person  might  locate  a  mining  cl^m,and  then,  by  doing  $100  worth  of  work 
annually,  lie  still  and  pennit  title  to  be  acquired  from  a  town-site,  buildings 
erected,  thousands  of  dollars  spent,  and  then  apply  for  a  patent,  amend  his 
recordf  and  swing  his  claim  around,  so  as  to  include  the  most  valuable  im- 
provements, and  hold  the  same  under  his  mining  claim ;  and  there  is  no  limit 
to  the  time  he  might  wait.  It  would  be  monstrous  to  give  that  construction 
to  the  mining  act  of  1872  and  the  town-site  act  as  would  make  such  a  result 
possible.  A  town-site  entry  upon  land  not  known  to  be  mineral  land  at  the 
time  of  entry  is  prior  to  any  after  acquired  mining  claim.  Deffeback  v. 
Hawke,  115  U.  S.  392;  6  Sup.  Ct,  Eep.  95. 

We  have  reviewed  with  care  the  Butte  City  Smoke-House  Lode  Cases,  12 
Pac.  Rep.  858,  and  King  v.  Thomas^  Id.  865.  We  concur  with  these  cases 
in  holding  that  all  mines,  mining  claims,  and  possessions  held  under  existing 
laws  are  excluded  from  the  terms  of  a  town-site  patent;  that  mining  claims, 
located  before  the  town-site  entry,  are  paramount  thereto.  We  also  go  so  far  as 
to  say  that  lands  upon  which  is  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or 
known  to  be  such  mineral  lands,  at  the  time  of  a  town-site  entry,  are  nt)t  in- 
cluded in  such  town-site  entry.  If  those  cases  are  to  be  construed  as  holding 
that  if  minerals  be  discovered  in  lands  conveyed  by  a  town-site  patent,  after 
the  patent,  and  located  as,  such,  that  such  after-discovery  and  location  be- 
come paramount  to  a  town^site  patent,  and  t:ike  such  lands  out  from  the  op- 
eration of  such  patent,  we  do  not  concur  with  them.  The  question  does  not 
arise  in  the  Smoke-Hofise  Cases.  In  the  King  Case  there  is  some  doubt  as  to 
whether  this  question  is  passed  upon,  ilhe  court  in  that  case  properly  held 
that  whether  the  lands  were  as  a  matter  of  fact  mineral  lands  is  res  adjudi- 
oata  by  the  patent  to  the  mining  claim.  They  held  that  the  Silver  King  was 
a  valid  mining  claim  at  the  time  of  the  issuing  of  the  town-site  patent.  This 
view  of  these  cases  will  meet  with  approbation,  and  dearly  states  the  law  as 
we  understand  it.  The  case  before  us,  however,  seeks  to  apply  the  principle 
to  an  Invalid  mining  claim,  prior  to  the  town-site  patent,  and  without  proof 
that  any  mine  existed  prior  to  the  town-site  entry,  or  that  the  lands  were 
known  to  contain  mineral  veins  or  deposits,  oc  that  th^re  was  any  possession 
under  existing  laws.  This  is  a  very  different  question.  To  hold  that  every 
purchaser  of  a  lot  under  a  town-site  patent,  who  erects  valuable  improve- 
ments thereon,  ever  after  rests  upon  the  precarious  chance  of  having  his  title 
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and  possession  defeated  by  the  discovery  of  minerals  sufficient  in  amount  to 
sustain  a  mining  claim,  is  further  than  we  can  go.  The  supreme  court  in  the 
Deffehack  Caae,  supra,  seem  to  have  had  this  in  mind,  and  to  have  recoiled 
from  it,  and  they  go  no  further  than  to  hold  "that  a  title  to  known  mineral 
land  cannot  be  acquired  under  the  town  site  laws." 

We  therefore  hold  that  the  Tombstone  town-site  patent  is  paramount  to  the 
patent  to  the  Mountain  Maid  mine.     The  judgments  are  affirmed. 

Wright,  C.  J.,  concurs. 

(2  Ariz.  288)'  ^,^  ^ 

O'DoHERTY  «.  Toole. 

{Supreme  Court  of  Arizona.    September  25,  1887.) 

1.  Fraudulent  Conveyances— Between  Husband  and  Wife. 

Real  estate,  conveyed  by  a  husband  to  his  wife,  where  the  deed  has  not  been  re- 
corded, and  where  husband  openly  has  charge  of  and  use  of  property  conveyed, 
where  it  is  listed  for  taxation  in  his  name,  and  he  pays  taxes  on  the  same,  may  be 
reached  to  satisfy  a  judj^ment  against  the  husband. 

2.  Limitation  of  Actions— Claims  against  an  Estate. 

The  statute  barring  all  claims  against  an  estate,  if  not  presented  within  10  months, 
does  not  bar  action  to  subject  said  property  to  a  judgment. 

3.  Executors  and  Administbatobs — Action  against  Estate — Parties.  * 

The  administrator  is  not  a  necessary  party  to  such  an  action. 
{Syllabus  by  the  Court.) 

Appeal  from  county  court  of  Pima;  Oregg,  County  Judge. 

J,  A.  Anderson,  for  appellant.     Her^ord  <&  Lovell,  for  respondent. 

Wright,  C.  J.  The  main  questions  raised  by  the  record  in  this  case  are: 
(1)  Had  the  appellant  and  creditor,  under  the  general  law,  the  right  to  pursue 
the  property  fraudulently  convQ>'ed  by  the  debtor,  in  the  hands  of  the  vendee, 
without  joining  the  executor  of  the  deceased  debtor?  (2)  If  so,  has  the  law 
of  this  territory  contravened  that  right,  or  by  it  is  the  debt  barred  and  the 
right  lost,  because  the  claim  was  not  presented  for  allowance  in  the  probate 
court  within  the  10  months  allowed  by  said  law? 

John  O'Doherty,  the  appellant  and  creditor,  had  recovered  judgment  against 
James  H.  Toole,  the  husband  of  respondent,  Louisa  M.  Toole,  and  one  Hud- 
son, during  tlie  life-time  of  said  Toole,  in  the  district  court  of  Pima  county, 
for  about  ^3,800.  The  exact  date  of  the  judgment  was  May  29,  1884:  the 
appellant  having  been  a  creditor  of  the  said  Toole  some  months  prior  to  tiie 
date  of  the  judgment.  On  the  first  day  of  November,  1882,  Toole  executed 
a  deed  to  the  respondent,  his  wife,  whereby  he  deeded  to  her  certain  premises 
in  the  city  of  Tucson,  worth  at  the  time  probably  $15,000-  This  was  a  vol- 
untary conveyance,  made  in  consideration  of  one  dollar  and  love  and  affec- 
tion; and  the  judge  below,  in  his  fii*st  conclusion  of  law,  finds  that  the  deed 
was  fraudulent  and  void  as  to  appellant,  but  that  it  vested  a  good  title  in  re- 
spondent, as  to  said  Toole,  his  heirs,  devisees,  and  assigns;  and,  in  his  second 
conclusion  of  law,  he  finds  that  respondent  was  and  is  estopped  from  deny- 
ing that  said  deed  was  and  is  void  as  to  the  creditors  of  the  said  Toole. 

These  findings  or  conclusions  of  law  were  undoubtedly  correct.  The  evi- 
dence showed  that,  after  Toole  had  executed  this  deed  to  his  wife,  the  respond- 
ent, she  and  he  suffered  it  to  lie  in  a  drawer,  along  with  other  papers  of  his, 
tor  nearly  two  years;  that  it  was  not  recorded  until  two  months  after  the  as- 
signment, in  May,  1884;  that  during  all  that  time  the  public,  including  ap- 
pellant, had  no  intimation  whatever  that  the  property  had  been  deeded  by 
Toole  to  his  wife;  that,  on  the  contrary,  Toole  gave  the  property  in  to  the  as- 
sessor as  his,  during  the  yeHrs  1883  and  1884,  and  paid  the  taxes  thereon  dur- 
ing those  years;  that  he  continued  to  act  towai-ds  the  property  in  every  respect 
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as  though  it  was  his,  thereby  in  a  measure  superinducing  tlie  deposits,  by  ap- 
pellant and  others,  in  the  bank  of  Hudson  &  Co.,  and  tiie  consequent  loss  of 
their  money.  In  a  word,  here  was  a  case  of  act\ial  fraud,  and  the  court  below 
so  found.  "}^ow,  the  appellant  whs  a  judgment  Creditor  of  the  said  Toole;  and 
his  judgment  having  been  regularly  docketed,  was  and  is  a  lien  upon  the 
property  so  conveyed  by  Toole  to  his  wife,  the  respondent  here;  and  while 
said  property,  by  virtue  of  said  conveyance,  ceased  to  be  a  part  of  Toole's 
estate,  the  deed  being  good  between  the  parties  thereto,  it  was  and  still  is  sub- 
ject to  the  lien  of  appellant's  judgment.  While,  as  the  learned  judge  below 
observed,  it  was  fmudulent  and  void  as  to  creditors,  it  was  good  as  to  Toole 
and  his  heirs  and  assigns.  Appellant's  judgment,  it  was  true,  was  a  valid 
and  subsisting  claim  also  against  the  said  Toole's  estate;  and,  until  the  ex- 
piration of  the  10  months  allowed  by  statute  for  presenting  claims,  it  might 
have  been  presented  and  allowed  against  said  estate;  but,  because  it  was  not 
thus  presented  and  allowed,  and  is  therefore  forever  barred  as  a  claim  against 
said  estate,  hi\a  the  appellant  lost  his  remedy  against  the  propeity  so  fraudu- 
lently conveyed  to  respondent-as  aforesaid?  Clearly  not.  we  think.  Indeed, 
we  believe  no  doctrine  of  equity  is  more  generally  and  explicitly  settled  in 
this  country  by  general  law  than  that  creditors  may  pursue  property  fraudu- 
lently conveyed  into  the  hands  of  the  vendee.  This  doctrine  has  come  down 
from  the  old  statute  of  13  Eliz.  An  examination  of  the  cases  will  show  that 
the  law  has  been  settled,  almost  uniformly,  in  accordance  with  the  spirit  of 
that  statute  in  all  the  states;  and,  while  confined  largely  to  the  domain  of 
chancery  courts,  its  principles  have  generally  obtained  in  courts  of  law;  the 
main  difterenee  being  that  in  the  latter  fraud  must  be  proved,  while  in  the 
former  it  is  often  presumed;  in  the  one  the  chancellor  stands  upon  the  broad 
plains  of  conscience;  in  the  other  the  judge  may  not  go  beyond  certain  stern 
and  inflexible  rules.  It  is  the  province  of  a  court  of  conscience  to  tolerate.no 
unclean  thing.  Honesty  and  fair  dealing  are  the  vitalizing  currents  of  its 
healthy  existence.  He  who  would  have  others  be  honest,  must  be  careful 
that  he  himself  is  not  dishonest.  Here  no  man  is  to  be  allowed  to  profit  by 
his  own  wrong.  He  cannot  rightfully  ask  that  others  keep  their  houses  in  or- 
der till  he  has  dusted  his  own  floors.  As  was  said  by  Judge  Bliss,  of  the  su- 
preme court  of  Missouri,  in  McLaran  v.  Mead,  48  Mo.  115:  "The  husband 
will  not  be  permitted  to  hold  property  in  the  name  of  his  wife,  or  withdraw 
it  from  ttie  reach  of  his  creditors,  and  give  it  to  her,  so  as  to  shield  it  from  ex- 
ecution." In  that  case  reference  is  made  to  the  strong  case  of  Oault  v. 
Saffin,  44  Pa.  St.  307,  where  Judge  Kead  holds  that  a  husband  cannot  fraud- 
ulently cover  up  his  property  through  the  agency  of  his  wife;  but  that  the 
same,  when  thus  covered  up,  may  be  discovered- by  the  creditors  of  the  hus- 
band. To  pursue  property  fraudulently  conveyed  by  a  testator  in  his  life- 
time, it  is  not  necessary  to  have  the  deed  first  set  aside.  The  judgment  cred- 
itor may  go  into  a  court  of  equity,  and  have  a  decree  ordering  the  sale  of  the 
property  to  satisfy  his  debt.  And  where  there  is  *a  voluntary  conveyance  by 
a  husband  to  his  wife  of  real  estate,  aYid  such  conveyance  is  not  recorded,  al- 
though the  husband  is  insolvent;  and  the  husband  continues  to  act  towards 
the  property  as  though  it  were  still  his  own,  and  thereby  deceives  his  cred- 
itors to  their  injury, — a  court  of  equity  will  set  aside  said  conveyance  as  void, 
or  grant  other  proper  relief,  at  the  instance  of  the  creditors.  See  Fellows  v. 
8mith,  40  Mich.  689;  Lee  v.  Figg.  37  Cal.  328;  Lander  v.  Beers,  48  Cal.  540; 
Robinson's  Bx'rv,  Robards,  15  Mo.  459;  King  v.  Moon,  42  Mo.  551. 

Thus  far,  then,  the  court  below  was  right  in  its  findings  that  said  deed 
from  Toole  to  his  wife  was  fraudulent  and  void  as  to  the  former's  creditors, 
and  that  the  latter  was  estopped  from  denying  thslt  such  was  the  case.  We 
entertain  no  aoubt,  however,  that  the  court  was  in  error  in  deciding  that  the 
judgment  creditor,  the  appellant  here,  having  failed  to  present  his  judgment 
as  a  claim  against  Toole's  estate  in  the  probate  court  of  Pima  county,  within 
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the  10  months  allowed  by  the  statutes  of  the  territory,  could  not  maintain 
this  action  because  his  claim  was  tliereby  forever  barred  as  a  claim 'against 
said  estate.  The  nisi  prlus" jm]ge  had  already  found  as  a  fact,  as  alleged  in 
the  complaint,  that  the  estate  of  Toole  was  wholly  insolvent.  Ifo  beneficial 
purpose,  therefore,  would  have  been  subserved  by  presenting  appellant's 
judgment  claim  against  It;  the  real  estate  conveyed  by  Toole  to  his  wife,  as 
we  have  already  ol^served,  having  ceased  to  be  a  part  of  his  estate.  We  re- 
peat, it  is  true  that  the  appellant,  having  failed  to  present  his  judgment  claim 
against  Toole's  estiite  within  the  10  months  allowed  by  statute,  it  becatne 
thereby  forever  barred  as  a  claim  againnt  said  estate;  that  is,  the  Appellant 
lost  his  remedy  to  collect  his  debt  against  the  estate  proper.  In  construing 
statutes  of  limitation  appertaining  to  various  subjects,  and  found  in  different 
parts  of  the  general  body  of  laws,  reference  should  always  be  had  to  the  ob- 
ject designed  to  be  accomplished  in  fixing  each  period  of  limitation.  This 
period  of  limitation  for  presenting  claims  against  an  estate  is  brief, — ^pur- 
posely made  so  by  the  legislature.  The  object  of  administration  is  to  pay  off 
the  debts  and  wind  up  the  estate  of  the  deceased,  that  the  heir  may  not  be 
'long  delayed  in  coming  to  his  inheritance. 

But  would  it  not  be  unreasonable,  and  even  unjust,  to  infer  that,  because 
forsooth  the  law-making  department  of  the  government  had  provided  for  the 
speedy  transirission  of  estates  from  ancestors  to  descendants,  it  thereby  be- 
came, in  effect,  the  coadjutor  of  fraud,  by  contravening  the  well-established 
rules  of  equity,  and  by  enabling  a  fraudulent  dead  man,  through  his  repre- 
sentatives, to  do  what  a  dishonest  live  one  could  not  do? 

Clearly  so;  unless,  possibly,  the  estate  would  suffer  injury  or  the  heirs  in- 
cur loss,  neither  of  which  events  could  happen;  for  we  have  seen  that  the 
conveyance,  though  fraudulent,  was  good  between  the  parties,  and  the  prop- 
erty, by  virtue  thereof,  ceased  to  be  a  part  of  Toole's  estate;  and  his  heirs, 
devisees,  and  assigns,  being  privy  with  him,  are  bound  by  his  conveyance. 
Toole,  if  living,  could  not  question  the  lien  of  appellant's  judgment  upon  the 
property  which  he  had  fraudulently  conveyed.  Ought  his  representatives  to 
be  allowed  to  do  so?  True,  as  we  say,  by  his  fraudulent  deed,  Toole  and  his 
legal  representatives  were  and  are  absolutely  concluded,  and  the  propei-ty  it 
conveyed  has  become  foreign  to  his  estate;  but  it  is  also  equally  as  true  that 
appellant's  judgment  was  and  is  a  specific  lien  upon  that  property  in  the 
hands  of  respondent.  Hence  it  is  difficult  to  see  how  the  court  below  arrived 
at  the  conclusion  that,  because  appellant  had  failed  to  present  his  judgment 
claim  against  Toole's,  estate  within  the  statutory  period,  this  action  which 
seeks  to  subject  that  property  to  the  payment  of  his  debt  could  not^be  main- 
tained. 

The  learned  counsel  for  the  respondent  contends  that  the  court  below  did 
not  find,  as  a/oc^  that  the  deed  from  Toole  to  his  wife  was  made  with  intent 
to  defraud  creditors.  The  record  does  not  bear  out  this  claim.  In  the  sev- 
enth finding  of  fact  by  the'court  below  this  language  is  used:  "Said  deed  was 
made  to  provide  against  the  hazards  and  contingencies  of  the  banking  busi- 
ness, and /or  the  purpose  ofhindenng  and  delaying  the  creditors  of  Hudson 
&  Co. "  Toole  himself  was  the  "Co."  We  are  entirely  satisfied  that  the  con- 
duct of  Toole  and  his  grantee,  the  respondent  here,  contemporaneously  with 
and  after  the  execution  of  this  deed,  was  such  as  fully  warranted  the  judge 
below  in  finding  actual  fraud;  such  as  rendered  it  null  and  void  both  as  to  ex- 
isting and  subsequent  creditors. 

Counsel  relies  upon  the  late  case  of  Bittinger  v.  KasteHy  (111.)  19  Reporter, 
299.  But  that  is  by  no  means  a  parallel  case.  There  the  complaint  did  not 
iillege  insolvency  on  the  part  of  Kasten,  nor  that  he  was  indebt;ed,  beyond  the 
plaintiff's  claim,  at  the  time  of  making  the  deed  to  his  wife;  neither  did  the 
court  find  that  his  subsequent  conduct  was  fraudulent,  nor  that  the  conveyance 
viiXB  made  to  provide  against  any  financial  hazard,  or  was  not  recorded;  but 
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it  was  admitted  that  tbe  property  was  conreyed  by  the  defendant  to  his  wife 
as  a  reasonable  provision  for  her.  The  coni*t  below  and  the  appellate  court 
seemed  to  have  been  satisfied  of  the  good  faith  of  the  parties,  and  that  the  de- 
fendant, by  having  th^  property  deeded  to  his  wife,  did  not  intend  to  delay  or 
defraud  his  creditors.     In  other  words,  there  was  no  actual  fravd. 

But  the  learned  counsel  for  respondent  contends  that  the  executor  of  Toole's 
estate  should  have  been  requested  and  that  he  was  the  proper  parfy  to  have 
brought  the  suit  to  have  the  fraudulent  deed  of  his  testator  set  aside,  and  the 
property  revested  in  the  estate  as  assets.  Comp.  Laws  1877,  c,  29,  §§  202, 
203,  do  give  the  executor  or  administrator  the  righU  when  the  assets  are  not 
sufficient  to  pay  the  debts  of  the  estate,  to  bring  suit  to  set  aside  a  fraudulent 
conveyance  of  the  testator  or  intestate;  and  this  for  the  sole  purpose  of  pay- 
ing the  creditors*  claims;  but  it  does  not  say,  and  it  surely  does  not  mean,  that 
the  executor  or  administrator  is  the  anly  party  that  has  that  right.  Instead 
of  being  restrictive,  was  not  this  statute  designed  to  aid  the  creditor,  by  con- 
ferring upon  the  executor  or  administnitor  of  the  fraudulent  grantor  tlie 
right  to  bring  suit  to  set  aside  the  fraudulent  deed  of  such  grantor,  that  the 
property  thereby  conveyed  might  be  subjected  to  the  payment  of  the  credit- 
or's debt  ?  And  does  it  not  apply  more  particularly  to  general  creditors,  rather 
than  to  those  creditors  having  specific  liens f  Did  the  conferring  of  a  cumu- 
lative legal  remedy,  without  words  of  divestiture,  ever  take  away  an  equitable 
right?  Because  the  statute  says  the  executor  may,  does  it  mean  that  the 
judgement  creditor  himself  shall  not  pursue  the  property  fraudulently  con- 
veyed? • 

The  territorial  law  confers  this  additional  statutory  right;  but  it  does  not 
take  away  the  well-established  equitable  remedy.  The  legislature  siipply 
made  that  statutory  which  was  already  within  the  clearly  defined  rules  of  eq- 
uity; but  it  certainly  did  not  mean  that,  to  that  extent,  there  should  be  no 
equitjible  remedy  in  the  creditor.  The  utmost  construction,  of  which  we  think 
this  statute  would  admit  would  be  that  the  remedy  is  cumulative  and  concur- 
rent with  that  of  the  general  creditor.  The  administrator,  in  those  states 
where  the  right  is  by  sUtute  conferred  upon  him,  is  certainly  not  a  necessary 
party  to  a  suit  to  subjeff  property,  fraudulently  conveyed  by  his  intestate,  to 
the  payment  of  the  debt  of  a  judgment  creditor.  See  Merry  v.  Fremon,  44  Mo. 
518;  Zoll  V.  8oper,  75  Mo.  460;  Hagan  v.  Walker,  20  Curt.  Dec.  17;  Morris 
V.  MorrU,  5  Mich.  180;  HUls  v.  STiertmod,  48  Cal.  393.  The  horn-books 
clearly  support  this  view.  Mr.  Wait,  in  his  admirable  vTork  on  FnVudulent 
Conveyances,  at  page  177,  §  113,  uses  this  language:  "The  l^islation,  cloth- 
ing personal  representatives  with  the  power  to  appeal  to  the  courts  to  annul 
covenous  alienations  made  by  the  deceased,  is  highly  salutary  in  practice. 
The  concurrent  right  of  the  creditor  to  seek  redress  is  also  of  the  utmost  im- 
portance; for  the  personal  representative  is  usually  selected  by,  or  is  a  neiir 
relative  of,  the  deceiised,  and  may  in  some  cases  be  prompted  by  motives  of 
friendship  or  self-interest  to  shield  the  parties  who  have  depleted  the  estate, 
and  in  some  instances  is  himself  the  fraudulent  alienee."  See,  also,  page  175. 
§  112.     Also,  Blimp.  Fraud.  Conv.  (3d  Ed.)  548. 

It  is  ordered  that  the  judgment  of  the  county  court  be  reversed,  and  the 
cause  remanded  to  the  district  court  of  Pima  county,  with  directions  to  enter 
up  judgment  in  favor  of  appellant,  and  against  respondent,  declaring'said 
deed  by  James  H.  Toole  to  his  wife,  the  respondent  here,  fraudulent  and  void 
as  to  creditors,  including  appellant,  and  ordering  the  property  conveyed  by 
said  deed  to  be  sold  by  the  sheriff  of  said  county,  and  the  proceeds,  after  pay- 
ment of  costs  of  sale,  devoted  to  the  payment  of  appellant's  debt;  and  for  in- 
terest and  costs  of  both  suits.  If  there  should  be  a  surplus  remaining  over, 
it  should  be  paid  over  to  Mrs.  Toole,  the  respondent;  who  will  hold  it,  how- 
ever, subject  to  the  claims  of  other  creditors  of  her  husband,  James  H.  Toole, 
should  there  be  any. 
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Barnes,  J.  By  the  probate  act  it  is  provided  that,  "if  a  claim  be  not  pre- 
sented within  ten  months  after  the  first  publication  of  the  notice,  it  shall  be 
forever  barred."  Comp.  I^aws,  1647.  This  provision  is  borrowed  from  the 
statutes  of  California,  where  it  has  received  judicial  construction.  In  Fal- 
Ion  V.  Butler,  21  Cil.  24,  it  was  held  that  a  mortgage  upon  real  e.state  may 
be  foreclosed  by  action  against  the  administrator,  although  the  debt  has  not 
been  presented  as  a  claim  against  the  estate  and  allowed,  where  the  only  ob- 
ject is  to  reiich  the  property  mortgaged,  and  no  judgment  is  asked  against  the 
estate.  In  that  case  the  court  holds  that  the  term  "claims"  in  the  probate 
court  act  "only  has  reference  to  such  debts  or  demands  as  might  have  been 
enforced  against  him  [intestate]  by  personal  action  for  the  recovery  of  money, 
and  upon  which  only  a  money  judgment  could  have  been  rendered."  "In 
this  sense  a  mortgage  lien  is  not  a  claim  against  the  estate."  This  case  is 
approved  in  Pechaud  v.  RinqueU  21  Cal.  76;  Willis  v.  Farley ^  24  Cal.  498; 
Orr's  Estate,  29  Cal.  104,  and  Brown  v.  Orr,  Id.  122.  However,  in  Ellis  v. 
Polhemus,  27  Cal!  350,  the  court  held  the  word  "claim"  to  be  broad  enough  to 
embrace  a  mortgage  or  any  other  lien.  In  ChHsty  v.  Dana,  34  Cal.  553, 
foreclosure  was  sought  against  property  conveyed  by  decedent  in  his  life-time. 
The  court  held  that  it  was  not  barred  because  not  presented  against  estate  of 
decedent,  "as  intestate  at  the  time  of  his  death  had  no  interest  in  the  hind." 
In  Sichel  v.  Carrillo,4:2  Cal.  505,  mortgage  by  a  wife  on  her  separate  property, 
to  secure  note  of  the  husband,  was  sought  to  be  foreclosed,  and  it  was  held 
not  to  be  barred  by  failure  to  present  claim  against  the  estate  of  husband.  In 
Schaclt  V.  Heppe,  45  Cal.  433,  foreclosure  was  sought  against  property  set 
apart  to  widow  as  a  homestead.  The  claim  was  not  presented,  and  it  was 
held  not  to  be  barred,  as  "the  estate  has  no  interest  whatever  in  the  property 
mortgaged."  In  Pittee  v.  Shipley,  46  Cal.  154,  the  question  arose  squaiely, 
and  the  court  held  that  a  mortgage  upon  property  which  becomes  general  as- 
sets of  the  estate  is  barred  if  the  claim  is  not  presented  within  10  months. 
In  the  case  at  bar  a  judgment  had  ripened  into  a  lien  in  the  life-time  of  intes- 
tate. After  his  death  the  widow  asserted  title  under  an  unrecorded  deed, 
which  is  held  to  be  fraudulent  as  against  creditoig.  This  deed  is  binding 
upon  intestate  and  his  heirs,  but  is  voidable  as  to  crMitors.  The  property  is 
not  a  general  asset  of  the  estate;  hence  the  cases  above  cited  {Christy  v. 
Dana,  JSichel  v.  Carrillo,  and  Schadt  v.  Heppe)  must  govern.  This  suit  to 
enforce  that  judgment  lien,  and  no. more,  and,  as  the  mortgage  is  sought  to  be 
foreclosed  against  the  estate,  may  be  maintained.  For  these  reasons  I  concur 
in  the  decision  of  this  case. 

Porter,  J.    I  concur  in  the  judgment  of  affirmance. 
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(73  Cal.  408) 

People  v.  Bamibez.    (No.  20,888.) 

(Supreme  Court  of  California,    September  16,  1887.) 

1.  Dying  Declaration — Impending  Death. 

Upon  the  trial  of  an  indictment  for  murder,  a  dying  declaration  was  offered  in  ev- 
idence, the  first  sentence  of  which  was,  "I,  A.,  believing  I  am  about  to  die,  do 
make  this,  my  dying  statement."  The  surgeon  who  attended  deceased  testified 
to  his  condition,  and  the  character  of  his  wounds,  and  that  on  the  day  before  the 
declaration  was  made  witness  informed  deceasetl  that  he  was  going  to  die,  and  he 
thereupon  expressed  a  wish  to  make  a  dying  declaration.  Held,  that  the  admission 
^  of  such  declaration  in  evidence  was  not  erro^neous.^ 

2.  Homicide— Witness— Cross-Examination. 

Where,  on  a  trial  for  murder,  the  testimony  of  defendants  witness  tended  to  show 
that  deceased  was  exhibiting  a  belligerent  propensity  just  before  the  killing,  and 
that  one  P.,  a  co-defendant,  was  endeavoring  to  restore  peace  by  indncing  deceased 
to  withdraw  from  the  company,  he  may  be  asked,  on  cross-examination,  whether 
P.  did  not  "come  out  and  run  the  deceased  over  a  hundred  yards  at  that  time." 
8.  Bame. 

Such  witness  may  be  asked,  on  cross-examination,  also,  whether  P.  did  not  come 
out  and  point  a  pistol  at  deceased,  and  say,  *'  Don't  you  tight  that  man  R." 

In  bank.    Appeal  from  superior  court,  Santa  Clara  county;  D.  Belden, 
Judge. 
/.  R.  Patton,  for  appellant.     Geo.  A,  Johnson,  Atty.  Gen.,  for  the  State. 

Sharpstein,  J.  Appellant  was  tried  on  a  charge  of  murder,  convicted,  and 
sentenced  to  be  hanged.  This  appeal  is  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial.  One  of  the  grounds  upon  which  he  insists  that 
his  motion  for  a  new  trial  should  be  granted  is  that  the  dying  declaration  of 
the  deceased  was  improperly  admitted  in  evidence.  The  condition  of  the  de- 
ceased and  the  character  of  his  wounds  were  testified  to  by  his  attending  phy- 
sician and  surgeon,  who  further  testified  to  having  informed  the  deceased  the 
day  before  he  made  his  dying  declaration  that  he  was  going  to  die,  and  he 
thereupon  expressed  a  wish  to  make  a  dying  declaration.  The  opening  sen- 
tence of  the  declaration  is  as  follows:  "1,  Fernando  Asero,  believing  I  am 
about  to  die,  do  make  this,  my  dying  statement."  We  think  it  sufliciently  ap- 
pears from  all  the  evidence  before  us  on  this  point  that  this  declaration  was 
made  under  a  sense  of  impending  death,  and  therefore  was  properly  admitted. 
As  reported,  the  facts  in  People  v.  Hodgdon,  65  Cal.  72,  are  not  the  same  as 
in  this  case. 

The  defendant's  witness;  Torres,  testified  on  his  examination  in  chief  to 
what  occurred  between  the  deceased  and  one  Prado  and  some  other  persons 
just  prior  to  the  homicide.  On  his  cross-examination  witness  was  asked  this 
question:  "Didn't  Prado  come  out  and  run  the  deceased  over  a  hundred  yards 
at  that  time?"  The  question  was  objected  to  as  immaterial  and  incompetent. 
The  objection  was  overruled,  and  the  defendant  excepted.  The  objection  was 
properly  overruled.  The  evidence  of  this  witness  tended  to  prove  that  de- 
ceased was  exhibiting  a  belligerent  propensity  just  before  the  shooting  com- 
menced, and  that  Prado  was  endeavoring  to  restore  peace  by  inducing  de- 
ceased to  withdraw  from  the  company  he  was  in.  Prado  and  defendant  were 
jointly  charged,  although  the  latter  had  a  separate  trial.  It  was  material  for 
the  defendant  to  prove  that  deceased  brought  on  the  affray,  and  for  the  pros- 
ecution to  show  the  reverse.  This  witness  was  alsO  asked  on  cross-examina- 
tion: "Didn't  Prado  come  out  and  point  a  pistol  at  deceased  aixd  say,  •  Don't 
you  fight  that  man  Roderiguez?"*  To  which  there  was  the  same  objection  as 
to  the  preceding  question,  the  same  ruling  and  exception.     We  think  the  rul- 

'Respecting  the  circumstances  that  will  justify  the  admission  of  dying  declarations, 
see  State  v.  Newhouse.  (La.)  2  South  Rep.  799,*  and  note;  Luker  v.  Ckim.,  (Ky.)  6  a 
W.  Rep.  — . 
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ing  of  the  court  constitutes  no  error.  It  does  not  appear  that  the  question- 
was  answered.  But  the  witness  did  state,  after  narrating  some  other  events, 
that  he  saw  no  other  weapon  than  a  pocket-knife  which  deceased  had. 

We  discover  no  ground  for  disturbing  the  judgment  or  order  denying  the 
motion  for  a  new  trial.    Judgment  and  order  aflarmed. 

IVe  concur:    Searls,  C.J.;  Thornton,  J.;  McKinstry,  J.;  McFarland, 
J.;  Paterson,  J.;  Temple,  J. 


(73  Cal.  420) 

Manning  v.  Dallas.    (No,  12,002.) 
{Supreme  Cotirt  of  California.    September  20,  1887.) 

1.  Limitation  of  Actions — rLEADiNO  the  Statute. 

Under  Code  Civil  Proc.  Cal.  §  458,  the  defendant  cannot  take  advantage  of  the 
statute  of  limitaMons  as  a  defense,  unless  it  is  specially  nleaded  either  by  setting 
fortli  the  facts  constituting  the  defense,  or  by  citing  the  particular  section  and  sub- 
division of  the  Code  under  which  it  is  claimed  the  action  is  barred. 

2.  AssuMPHiT — Labob  and  Services. 

Where  under  a  complaint  for  services  rendered,  the  plaintiff  was  entitled  to  re- 
cover such  a  sum  as  the  defendant  had  agreed  to  give  for  his  services,  or,  if  no  price 
was  agreed  upon,, then  such  sum  as  his  services  were  reasonably  worth,  the  court 
Instructed  the  jury  that,  *'  though  the  plaintiff  has  brought  suit  for  a  certain  sum, 
you  are  authorized  to  bring  in  a  verdict  for  such  a  sum  as  you  may  think  his  serv- 
ices were  reasonably  worth,  if  you  find  he  is  entitled  to  anything.'*    Held  no  error. 

3.  Same— Compensation  at  Employer's  Discretion. 

The  court  refused  to  give  the  following  instruction  :  '*  If  from  the  evidenceyou  find 
that  the  compensation  M.  was  to  receive  from  D.  for  his  services  was  to  be  at  the  en- 
tire discretion  of  D..  then  I  charge  you  that  you  must  render  a  verdict  for  the  de- 
fendant, no  matter  what  you  may  think  his  services  are  worth,"  but  instructed  the 
jury  that,  **  when  services  are  rendered  upon  an  understanding  that  the  remunera- 
tion is  to  be  at  the  discretion  of  the  employer,  no  action  is  maintainable  for  the 
value  of  such  services."  Held,  that  whatever  error  there  may  have  been  in  the 
court's  refusal  to  give  the  former  instruction  was  cured  by  the  giving  of  the  latter. 

Coramissloners*  decision.     Department  2. 

Appeal  from  superior  court,  Stanislaus  county;  Wm.  O.  Minor,  Judge. 

TuiTier  &  Maddux,  for  appellant .     Stonesifer  <&  Minora  for  respondent. 

• 

Belcher.  C.  C.  This  action  was  brought  to  recover  the  balance  due  on  a 
mutual,  open,  and  current  account  for  work  and  labor,  alleged  to  have  been 
performed  by  plaintiff  for  defendant  between  the  ninth  day  of  December,  1881, 
and  the  tenth  day  of  January,  1886.  The  answer  denied  any  indebtedness  on 
a  mutual,  open,  and  current  account,  and  alleged  payment,  and  also  alleged 
that  so  much  of  the  account  as  accrued  "during  the  years  1881,  1882,  and 
1883,  has  long  since  been  barred  and  is  barred  by  the  provisions  of  chapter  3, 
tit.  2,  pt.  2,  of  the  Code  of  Civil  Procedure  of  the  state  of  California."  The 
case  was  tried  before  a  jury,  res  tilting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff.  The  defendant  then  moved  for  a  new  trial,  and,  his  motion  be- 
ing denied,  appealed  from  the  judgment  and  order. 

Several  points  are  made  on  the  statute  of  limitations,  but  they  need  not  be 
separately  considered.  The  statute  was  evidently  not  pleaded.  There  are 
only  two  ways  of  pleading  the  statute, — one  by  stating  the  facts  showing 
the  defense,  and  the  other  by  stating  "generally  that  the  cause  of  action  is 
barred  by  the  provisions  of  section  —  (giving  the  number  of  the  section  and 
subdivision  thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil  Pro- 
cedure." Section  458,  Code  Civil  Proc.  As  neither  of  these  ways  was 
adopted,  the  attempt  to  plead  it  must  be  treated  as  altogether  a  failure.  But 
if  the  statute  had  been  properly  pleaded,  the  same  result  must  have  been 
reached.  There  was  testimony  from  which  the  jury  might  find,  as  they  did, 
that  the  account  was  mutual,  open,  and  current,  and  that  no  part  thereof  was 
barred. 
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At  the  i-equest  of  the  plaintiff  the  court  instructed  the  jury  as  follows: 
"Though  in  this  case  the  plaintiff  has  brought  suit  for  a  ct^rtain  sum,  yet  I 
charge  you  that  you  are  authorized  to  bring  in  a  verdict  for  such  a  sum  as 
under  the  evidence  you  iiiay  think  his  services  were  reasonably  worth,  if  you 
find  he  is  entitled  to  anything."  It  is  claimed  that  this  instruction  was  erro- 
neous, because  "the  plaintiff  bases  his  right  to  recover  on  a  contract  that  he 
was  to  receive  a  certain  amount  for  his  services,  and  not  on  a  quantum  mer- 
uit,"  The  instruction  was  properly  given.  Under  the  complaint  the  plain- 
tiff was  entitled  to  recover,  if  he  had  performed  services  for  the  defendant, 
such  sura  as  the  defendant  had  agreed  to  pay  him  for  his  services,  or,  if  no  price 
was  fixed,  then  such  sum  as  his  services  were  reasonably  worth.  Freeborn  v. 
eiazer,  10  Cal.  337;  Leitensdorfer  v,  Kingy  7  Colo.  486,  4  Pac.  Hep.  37;  Sims- 
do^ffv.  Schmidt,  55  N.  Y.  324. 

The  court  refused  to  instruct  the  jury,  at  the  request  of  the  defendant,  as 
follows:  "If  from  the  evidence  you  find  that  the  compensation  Manning  was 
to  receive  from  Dallas  for  his  services  was  to  be  at  the  entire  discretion  of 
Dallas,  then  I  charge  you  that  you  must  render  a  verdict  for  the  defend- 
ant, no  matter  what  you  may  think  his  services  are  worth,"  etc.  It  is  in^ 
sisted  that  this  instruction  was  a  proper  one,  and  that  the  court  erred  in  re- 
fusing to  give  it,  citing  Moulin  v.  Columbet,  22  Cal.  510.  The  answer  is 
that  the  court,  at  the  request  of  the  defendant,  did  instruct  the  jury  in  the 
following  language:  "  When  services  are  rendered  upon  an  understanding 
that  the  remuneration  is  to  be  at  the  discretion  of  the  em^  loyer,  no  action  is 
maintainable  for  the  value  of  sucli  services. "  If  there  was  error  in  refusing 
to  give  the  instruction  as  first  asked,  that  error  was  obviously  cured  by  the 
instruction  as  given. 

The  other  points  do  not  need  special  notice.  After  carefully  looking  at  the 
whole  record,  we  are  satisfied  that  no  error  was  committed  prejudicial  to  the 
defendant,  and  the  judgment  and  order  should  therefore  be  affirmed. 

We  concur:    Foote,  C.  ;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(70  Cal.  474) 

McCoRMiCK,  Adm'r,  etc.,  v.  Bossi.    (N'o.  11,096.) 

{Supreme  (Xwrt  of  California.    August  27,  1886.) 

Vendor  awd  Vendee— BRfiACH  of  Contract  — Part  Payment— Equity  will  not  De- 
cree Forfeiture. 

Equity  will  not  decree  a  forfeiture  of  a  vendee's  rights  under  a  contract  for  the 
sale  of  a  mining  claim,  and  thereby  deprive  him  of  the  possession  of  the  mine  and 
of  the  amount  paid  towards  the  purchase  prix^  although  he  may  have  failed  to 
work  the  mine  as  required  by  the  contract,  and  to  pay  the  balance  of  the  purchase 
price  when  due. 

Commissioners'  decision.     Department  1. 
Appeal  from  superior  court.  Placer  county. 

Bblcher,  C.  C.  This  is  an  action  upon  a  contract  made  by  tlie  plaintiff's 
intestate  for  the  sale  of  a  mining  claim,  to  the  defendant,  for  the  sum  of 
$;6,500.  It  is  alleged  in  the  complaint  that  the  defendant  had  paid  only  $1 ,800 
of  the  agreed  purchase  price;  that  he  had  failed  to  work  the  mine  as  required 
by  the  contract;  that  the  full  amount  of  the  purchase  money  had  become  due. 
and  that  in  consequence  of  his  failure  to  pay  the  same  he  had  by  the  terms  of 
the  contract  forfeited  all  his  rights  thereunder.  The  prayer  is  that  it  be  "de- 
creed that  defendant  has  committed  a  breach  of  said  contract,  and  has  for- 
feited ah  his  rights  thereunder  and  to  the  possession  of  said  property."  The 
defendant  in  his  answer  alleged  that  he  had  paid  $1,504.50  of  the  purchase 
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money;  and  he  denied  that  by  not  paying  the  balance  thereof  or  otherwise  he 
had  failed  to  comply  with  the  terms  of  the  contract,  or  had  forfeited  all  or 
any  of  his  rights  under  it.  Judgment  was  entered  declaring  forfeited  all  the 
defendant's  rights  under  the  contract,  and  ordering  the  possession  of  the  prop- 
erty to  be  restored  to  the  plaintiff;  and  the  defendant  appealed.  In  Keller  v. 
Lewis,  53  Cal.  118,  the  court  said:  "It  is  a  universal  rule  in  equity  never  to 
enforce  either  a  penalty  or  forfeiture.  2  Story,  Eq.  Jur.  §  1319,  "and  cases 
cited.  On  the  contrary,  equity  frequently  interposes  to  prevent  the  enforce- 
ment of  a  forfeiture.  law."  Judgment  declaring  a  forfeiture  had  been  en- 
tered in  that  case,  and  was  reversed.  This  case  is  in  all  essential  particulars 
like  that,  and  the  judgment  here  should  also  be  reversed,  and  the  cause  re- 
manded, with  leave  to  the  plaintiff  to  amend  his  complaint  if  so  advised. 

Seabls  and  Foots,  CO.,  concurred. 

By  thb  Coubt.  For  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  cause  remanded,  with  leave  to  the  plaintiff  to  amend 
his  complaint  if  so  advised. 

9  Colo.  414) 

People  ea?  rel.  Seelet  t).  May,  Treasurer. 
{Supreme  Oourt  of  Colorado.    December  Term,  1886.) 

1.  Counties— Limitation  of  Indebtedness — CoNSTirurioNs  of  Colobado  and  Missouri. 

Constitutiou  ol  CTolorado,  art.  11,  §  ^,  providing  that  '*  the  aggregate  amount  of  in- 
debtedness of  any  county  for  all  purposes  shall  not  at  any  time  exceed  twice  the 
amount  above  herein  limited,"  is  a  limitation  of  indebtedness,  whatever  its  form, 
including  county  warrants  and  debts  contracted  under  the  direct  authority  of  the 
legislature;  and'ditTers  from  the  constitution  of  Missouri,  which  limits  taxation  as 
well  as  indebtedness. 

2.  Same— Payment  of  Taxes  by  Void  Wabbants— Judgment  upon  Warbants, 

The  legal  ttaius  of  a  judgment  obtained  upon  county  warrants,  void  because  is- 
sued after  the  limit  of  constitutional  indebtedness  has  been  reached,  will  not  be  de- 
cided in  advance,  in  an  action  to  compel  the  receiving  of  such  warrants  in  payment 
of  taxes. 

Petition  for  rehearing.  For  former  opinions,  see  10  Pac.  Rep.  641,  and  12 
Pac.  Rep.' 838. 

Teller  cfe  Orahood  and  Markham  <£•  Dillon,  for  plaintiffs.  Danl,  E.  Parke, 
Co.  Atty.,  and  H.  B.  Johnson,  for  defendant. 

Per  Curiam.  We  have  carefully  reconsidered  all  the  matters  in  this  case 
from  the  beginning.  We  have  re-examined  the  views  expressed  in  the  sev- 
eral opinions  rendered,  and  the  authorities  by  which  they  are  sustained.  We 
have  carefully  and  candidly  considered  the  objections  thereto  made  by  coun- 
sel, and  feel  Cidled  upon  to  adhere  to  the  doctrine  announced,  without  change 
or  modification,  as  the  only  true  interpretation  of  the  constitutional  provision 
involved,  and  as  unanswerably  supported  .by  both  reason  and  authority.  Mis- 
statements, or  at  least  misconception,  of  our  position  require  us  to  notice: 
(1)  One  of  the  differences  between  our  constitution  and  the  constitution  of 
Missouri,  discussed  in  the  original  arguments  alluded  to  in  the  opinion  of  Jus- 
tice Helm,  is  thai  the  constitution  of  Missouri,  unlike  ours,  limits  taxation 
as  well  as  indebtedness.  (2)  We  are  not  to  be  understood  as  deciding  in  ad- 
vance the  legal  status  of  a  judgment  obtained  upon  void  warrants  by  reason 
of  a  failure  to  plead  the  constitutional  limitation.  Where  such  a  judgment 
has  been  sustained,  it  has  been  upon  the  proposition  that  the  question  of  the 
validity  of  the  warrants  upon  which  it  was  founded  was  res  adjudicata,  and 
no  longer  the  subject  of  inquiry.  We  do  not  care  to  further  notice  or  fully 
characterize  the  argument  of  counsel  on  the  petition  for  rehearing.  It  is  suf- 
ficient to  say  tliat  it  misquotes  the  language,  misrepresents  the  views,  and 
misstates  the  positions  of  the  court    Its  Language  is  intemperate,  and  its 
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spirit  unworthy.    We  order  It  stridcen  from  our  fiies»  as  dishonoring  them 
and  its  author. 
The  petition  for  rehearing  is  denied. 


(2  Aril.  276) 

Dalton  and  others  v.  Bentaiha  and  others. 
{Supreme  Qntrt  of  Arizona,    September  25, 1887.) 
i.  Estoppel— Irrigation—Permitting  Party  toMake  Improvements  in  Good  Faith. 
One  who  stands  passively  by  and  allows  another  to  opeli  out  flelds  and  irrigate 
them  with  water  for  16  vears*  under  the  belief  that  he  has  a  vested  right  to  an  equal 
user  thereof,  is  estopped  from  subsequently  denying  this  right.*  • 
2.  Same — Evidence— Map  Made  by  Military  Governor. 

A  map  made  by  order  of  a  military  governor  having  no  authoritv  to  adjudicate 
the  civil  rights  of  a  citizen,  is  not  competent  evidence  of  those  rights. 
8.  Appeal— Objections  to  Pleadings  must  be  Raised  Below. 

An  objection  to  a  pleading  not  raised  in  the  court  below  will  not  be  considered 
on  appeal. 

4.  Tbial— Issues— Findings. 

Every  issue  of  law  or  fact  raised  by  the  pleadings  requires  ft  finding,  but  it  is  error 
for  the  court  to  find  and  decide  questions  upon  which  neither  side  have  invoked 
judicial  action. 

Appeal  from  county  court,  Pima  county;  Gregg,  Judge. 
Barll,  Campbell  <&  Stephens,  for  appellants.    Hertford  <&  Lovell,  for  re- 
spondents. 

Wright,  C.  J.  Plaintiffs  brought  this  suit  in  the  county  court  of  Pima 
county,  in  March,  1885,  to  restrain  the  defendants  from  preventing  the  waters 
of  the  Santa  Cruz  river  from  flowing  through  certain  acequiccs,  whereby  said 
waters  were  conducted  upon  plaintiff^s  land.  After*  averring  that  said  lands 
had  been  owned  and  cultivated  by  plaintiffs,  or  those  under  whom  they 
claim,  for  a  period  of  time  ranging  from  16  to  50  years,  the  complaint  then, 
among  other  things,  alleges  *'that  during  all  the  times  herein  mentioned  said 
lands  have  been  irrigated  from  the  waters  of  the  Santa  Cruz  river,  from  one 
main  acequia,  and  distributed  by  others,  which  were  kept  in  common  repair 
for  the  use  of  all,  below  one  and  one-half  miles  above  said  Silver  lake,  in  pro- 
portion to  the  lands  respectively  cultivated.  That  for  more  than  sixteen 
years  these  plaintiffs,  their  grantors  and  lessors,  have  contributed  their  re- 
spective proportion  of  labor  and  expense  in  maintaining  all  of  said  acequias, 
for  irrigating  said  lands,  equally  with  defendants,  and  all  others  below  said 
point.  That  said  lands  are  agricultural,  capable  of  raising  valuable  crops; 
but  without  irrigation  no  crops  can  be  raised,  and  those  now  growing  will 
perish,  and  plaintiffs  lose  the  labor  performed,  seed  sown,  and  expenses  incurred 
attending  the  same.  The  defendants  refuse  to  permit  these  plaintiffs  to  use 
any  of  the  waters  of  the  said  Santa  Cruz  river  to  irrigate  their  respective 
lands.  That  said  defendants,  although  requested  to  permit  said  water  lo  flow 
through  said  acequias  upon  plaintiffs'  lands,  as  plaintiffs  were  entitled  to 
have  them  do,  and  as  has  been  always  heretofore  permitted,  disregarding  said 
right,  since  the  said  thirtieth  day  of  March,  1885,  have  unlawfully  prevented 
the  use  of  said  waters,  and  threaten  to  so  continue  to  wholly  deprive  plaintiffs 
uf  the  enjoyment  thereof." 

The  answer  denies  and  traverses  the  allegations  of  the  complaint,  except 
that  it  admits  that  lots  13  and  14  in  section  10,  and  28  and  24  in  section  11, 
and  the  south  10  acres  in  secti9n  11,  had  been  occupied  for  23  years;  and  the 

*  Concerning  the  subject  of  estoppel  by  conduct,  see  Johnson  v.  Fire  Ins.  Co.,  (Ky.)  2 

5.  W.  Rep.  151,  and  note;  Life  Ins.  Co.  v.  Slee,  (111.)  12  N.  E.  Rep.  543;  Oalliiiger  v. 
Traffic  Co..  (Wis.)  30  N.  W.  Rep.  790;  Ward  v.  Life  Ins.  Co.,  (Ind.)  9  N.  E.  Rep.  365; 
Preston  v.  Witherspoon,  Id.  685;  Wardlaw  v.  Rayford,  (S.  C.)  8  S.  E.  Rep.  71;  Fuller 
V.  Harris.  29  Fed.  Rep.  814;  Roberts  v.  Hinson,  (Ga.)  2  S.  E.  Rep.  752 ;  Reid  v.  Ladue, 
(Mich.)  32  N.  W.  Rep.  910. 
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aaid  answer  further  admits  that  the  greater  part  of  plaintiffs'  land  as  described 
in  the  complaint  had  been  cultivated  for  16  years.  These  admissions  on  the 
record  are  significant,  and  evoke  a  serious  reflection.  If  the  greater  part  of 
the  plaintiffs'  lands  has  been  cultivated  for  the  last  16  years,  it  was  done  with 
or  without  defendants'  consent.  If  without  tlieir  consent,  have  they  not  been 
guilty  of  laches,  unreasonable  delay,  and  inexcusable  neglect  in  waiting  16 
years  without  taking  any  steps  torestrain  the  wrongful  acts  of  plaintiffs?  If 
\he  defendants  were  fairly  put  upon  their  guard;  if  they  had  actual  knowledge 
that  plaintiffs  were  diverting  watei-s  that  belonged  to  defendants  by  virtue  of 
prior  Appropriation ;  if^they  stood  by  for  16  years  or  more,  and  saw  the  plahi- 
tiffs  build  their  houses,  open  out  their  lands,  and  put  them  in  cultivation,  ex- 
pend their  money  in  the  improvement  of  these  homes,  pay  their  proportion  of 
the  expense,  and. bear  their  proportion  of  the  labor  in  building  and  repairing 
the  acequiast  and  otherwise  do  and  perform  such  acts  as  indicated  that  plain- 
tiffs believed  they  had  equal  rights  with  defendants  to  the  waters  of  the  Santa 
Cruz  river, — do  not  all  these  circumstances  serve  to  imply  tliat  defendants 
waived  or  abandoned  any  exclusive  prior  right  to  said  waters?  At  least, 
/was  there  not  such  unreasonable  delay  as  that  they  are  now  precluded  from 
complaining?  Will  parties  be  permitted  to  stand  by  for  16  years  or  more,  and 
see  new  fields  put  in  cultivation,  irrigated,  forsooth,  with  water  to  whith  they 
have  an  exclusive  prior  riglit,  see  large  sums  expended  in  erecting  new  homes, 
and  witness  new  and  important  interests  intervene,  and  then  be  heard  to  com- 
plain? A  fortiori,  defendants  will  not  be  heard  to  complain  if  these  things 
were  done  with  their  consent.  Indeed,  our  opinion  is,  in  this  case,  that  ac- 
quiescence, non-action,  on  the  part  of  the  defendants,  for  so  long  a  time,  gave 
consent.  They  could  not  consent  "till  right  vested,  and  then  cfi^enf  So 
that  it  is  really  immaterial  whether  the  irrigation  was  done  with  or  without ' 
defendants'  consent,  if  fhey  stood  passively  by.  See  iSmith  v.  Uamilton,20 
Mich.  433;  Parke  v.  Kilham,  8  Cal.  78;  Joyce  v.  Williams,  26  Mich.  332. 

In  the  case  of  Niven  v.  Belknap,  2  Johns.  573,  Judge  Thompson  held  that 
silence  worked  an  estoppel.  In  delivering  the  opinion  of  the  court  he  says; 
"Though  it  does  not  appear  positively  from  the  evidence  that  Bel  nap  took 
any  active  agency  in  this  negotiation,  yet  his  presence  and  silence  are  equally 
efficacious  and  binding  upon  him,  if  the  complainant  was  thereby  misled  and 
deceived.  Theie  is  an  implied,  as  well  express,  assent;  as  where  a  man  who 
has  a  title,  and  knows  it,  and  either  encourages  or  does  not  forbid  ihe  pur- 
chase, he,  and  all  claiming  under  him,  shall  be  bound  by  such  purchase."  "It 
is  very  justly  and  forcibly  observed  by  a  writer  on  this  subject  (Rob.  Frauds, 
130)  that  there  is  a  negative  fraud  in  imposing  a  false  apprehension  on  an- 
other by  silence,  where  silence  is  treacherously  expressive.  In  equity,  there- 
fore, where  a  man  has  been  silent  when  in  conscience  Tie  ought  to  have  spoken. 
Tie  shall  be  debarred  from  speaking  when  conscience  requires  Tiim  to  be  silent.** 
And  in  case  of  Oregg  v.  Von  Phul,  1  Wall.  274,  the  learned  judge  used 
this  language:  "No  one  is  permitted  to  keep  silent  when  he  should  speak,  and 
thereby  mislead  another  to  his  injury." 

In  the  case  at  bar,  the  defendants  allowed  the  plaintiffs,  or  those  under 
whom  they  claim,  to  open  out  their  fields-,  and  irrigate  them  with  water  of 
the  Santa  Cruz  river,  as  though  they  had  a  vested  right  therein;  io  vole  for 
and  participate  in  the  election  of  water  overseers  or  commissioners;  to  pay 
their  proportion  of  the  assessment  for  water  development,  etc.;  to  pay  their 
part  of  the  expenses,  and  do  their  part  of  the  labor,  in  cleaning  and  repairing 
the  acequias;  to  expend  large  sums  of  money  in  payment  for  their  lands,  put- 
ting them  in  cultivation,  and  building  their  homes, — and  all  this,  too,  for  a 
period  of  16  years  or  more.  Can  the  defendants  now  exclude  theplaintiffs 
from  a  participation  in  the  use  of  these  waters?  We  are  of  the  opinion  that 
they  cannot.  See  Dickerson  v.  Colgrove,  100  U.  S.  578;  Kirk  v.  Hamilton, 
102  U.  S.  68,  and  authorities  there  cited.     Judge  Harlan,  in  this  case. 
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.quotes  from  JTtn^  v.  Inhabitants  of  Butterton,  6  Term  R.  554,  in  which 
Justice  Lawrence  said:  "I  remember  a  case  some  yedrs  ago  in  which  Lord 
Mansfield  would  not  suffer  a  man  to  recover  in  ejectment  where  he  had 
stood  by  and  seen  the  defendant  build  on  his  land."  This  doctrine  of  equi- 
table estoppel  in  pais  will  apply  to  cases  even  in  courts  of  law. 

It  might  be  observed  that,  in  this  case,  it  is  true  there  were  occasionally 
disputes  about  who  had  the  prior  right  to  the  use  of  the  water.  Indeed,  from 
the  defendants'  testimony,  especially  that  of  Mr.  Oury,  these  individual  dis- 
putes had  occurred  prior  to  1862,  a  period  anterior  to  the  time,  as  alleged  in 
defendants'  answer,  when  the  plaintiffs  first  cultivated  their  lands;  so  that 
some  of  these  disputes  must  have  occurred  between  occupants  of  the  **01d 
Fields"  alone,  while  some  of  them  may  have  occurred  between  occupants  of 
the  "New  Fields"  alone.  But  the  testimony  all  shows,  from  first  to  last, 
that  the  plaintiffs  always  claimed  an  equal  right  to  the  tise  of  said  waters. 
The  testimony,  we  think,  also  shows  that  plaintiffs  also  equally  enjoyed  the 
use  of  said  waters,  and  there  seems  to  have  been  a  pretty  general  acquiescence 
in  the  plaintiffs'  said  use  until  the  year  1885,  when  by  some  means,  which 
are  not  apparent  from  the  evidence,  Carrillo,  Hughes,  and  Davis  became  the 
acting  water  commissioners,  by  whose  authority,  perhaps,  whether  legitimate 
or  not,  Kentaria,  the  .acting  water  judge  or  overseer,  prevented  the  flow  of 
said  waters  through  said  acequias  upon  plaintiffs'  land;  and  this  suit  is  there- 
fore the  first  distinct  contest  between  the  cultivators  of  the  "Old"  and  "New 
Fields, "  involving  their  respective  rights  to  the  use  of  the  waters  of  the  Santa 
Cruz  river. 

Again,  the  admissions  in  defendants'  answer  raise  another  important  ques- 
tioii.  All  the  evidence  shows — in  fact,  it  would  go  without  saying — that 
the  lands  in  the  valley  of  the  Santa  Cruz  river,  both  the  "Old  and  New  Fields," 
are  absolutely  worthless  for  agricultural  purposes  without  the  waters  from 
said  river.  Now,  if  the  greater  portion  of  plaintiffs'  land  has  been  in  culti- 
vation for  16  years  or  more,  it  must  inevitably  have  been  irrigated  with 
waters  from  the  Santa  Cruz  river;  and  taking  the  averment  in  defendants' 
answer  as  true,  that  plaintiffs  only  had  the  use  of  the  surplus  water,  is  not  the 
conclusion  inevitable  that  there  is,  ordinarily,  enough  water  in  said  river  to 
irrigate,  with  the  necessary,  reasonable,  and  economical  use  6f  the  water,  all 
the  lands 'in  said  valley,  both  old  and  new?  If  the  plaintiffs  got  the  benefit 
of  the  surplus  water  only,  there  must  have  been  quite  a  quantity  of  it, — 
enough  to  fructify  their  crops;  for  certainly  they  would  not  have  remained 
there  for  16  years  with  their  families,  and  starved.  It  seems  to  us  the  admis^- 
sions  in  the  defendants'  answer  are  inconsistent  with  the  theory  that  plain- 
tiffs had  only  the  use  of  the  surplus  water.  The  evidence  of  plaintiffs  shows 
that  they  used  the  water  of  the  Santa  Cruz  river  just  the  same  as  the  defend- 
ants; while  defendants'  evidence,  although  claiming  rights  prior  to  plain- 
tiffs' to  the  use  of  the  water,  and  that  plaintiffs  had  only  the  right  to  use  the 
surplus  water,  yet  it  is  not  seriously  denied  that  plaintiffs  actually  did  use 
the  said  waters,  as  claimed  in  the  complaint. 

Now,  we  are  well  aware  of  the  welKsettled  rule  that  where  the  evidence  is 
suflicient  to  support  the  finding,  or  where  the  evidence  is  conflicting,  although 
it  may  greatly  preponderate  against  the  said  finding,  the  appellate  court  will 
not,  at  law,  interfere;  where,  however,  in  equity,  the  evidence  is  clearly  in- 
suflacient,  or  where  there  is  no  evidence  at  all,  it  is  otherwise.  Besides,  the 
object  of  a  motion  for  a  new  trial  is  to  enable  the  appellate  court  to  look  into 
the  evidence  to  see  if  it  be  sufficient  to  support  the  finding;  and  in  looking 
into  the  evidence  here  we  have  not  been  able  to  escape  the  conclusion  that  the 
court  below  erred  in  its  finding  that  plaintiffs  used,  without  objection,  only  sur- 
plus water,  after  the  "Old  Fields"  had  been  irrigated.  True,  there  was  abun- 
dance of  evidence  that  they  only  had  had  the  right  to  u^e  such  s^urplus  water; 
but  if  they  used  water  other  than  surplus,  even  without  right,  for  16  year&, 
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Without  absolute  hinderance  by  the  defendants,  oan  the  defendants  now  com- 
plain? We  think  not;  *'If  the  owner  of  an  estate  stand  by  and  see  another 
expend  money  on  an  adjoining  estate,  the  latter  relying  upon  an  existing 
right  of  easement  in  the  other  estate,  without  which  such  expenditure  would 
be  useless,  and  do  not  interfere  to  prevent  the  work^  he  will  not  be  permitted 
to  interrupt  the  enjoyment  of  such  easement. "  See  Bigelow,  Estop.  512. 
This  is  almost  exactly  the  case  at  bar;  defendants  certainly  stood  by  and  saw 
plaintiffs  opening  out  their  fields;^  they  must  have  known,  too,  that  plaintiffs 
would  not  be  guilty  of  the  extreme  folly  of  going  to  such  trouble  and  expense 
without  expecting  the  use  of  the  waters  of  the  Santa  Cruz  river;  this  being 
the  sole  and  solitary  resource. 

In  a  word,  our  view  of  this  case  brings  it  clearly  within  the  rule  of  what  is 
knowu  as  "estoppel  by  contract."  Defendants  may  have  had  the  prior  right, 
but  they  lost  it  by  their  own  conduct.  They  could  have  spoken,  and  were 
silent;  they  could  have  acted,  and  were  passive  Counsel  for  defendants  of- 
fered in  evidence  a  map  made  by  order  of  one  Major  Ferguson,  in  1862,  when 
martial  law  had  been  dechu-ed  in  Tucson,  to  show,  as  counsel  stated,  the 
boundary  lines,  i,  e.,  the  lines  beyond  which  the  settlers  of  the  "New  Fields," 
in  the  use  of  water,  could  not  go,  as  per,  determination  of  commissioners  ap- 
pointed, not  by  the  people,  but  by  the  said  Ferguson,  under  those  martial- 
law  proceedings.  The  plaintiffs,  by  counsel,  objected  to  the  admission  of  said 
map.  The  court,  however,  overruled  the  objection,  and  admitted  the  same. 
We  think  this  was  error.  What  jurisdiction  or  authority  a  military  officer 
had  to  exercise  judicial  functions,  (outside  of  military  affairs,)  or  to  author- 
ize others  to  do  so,  and  to  adjudicate  upon  and  settle  the  rights  of  citizens  to 
the  use  of  this  water,  and  to  order  an  official  map  made,  circumscribing  the 
limits  of  these  water  privileges,  is  more  than  we  have  been  able  to  ascertain. 
Major  Ferguson  had  been  appointed  military  governor  of  Tucson  by  Cfcen. 
Carleton.  The  latter  had  no  authority  to  confer,  and  he  did  not  confer,  judi- 
cial authority  upon  his  subordinate  to  sit  in  judgment  upon  and  determine  the 
dvil  rights  of  a  citizen,  or  to  authorize  others,  not  otherwise  capacitated,  so 
to  do.  There  was  no  military  necessity  that  these  martial-law  procee^lings 
should  be  had,  and  this  map  be  made,  divesting  and  vesting  the  civil  rights 
of  the  citizen.  Martial  law  may  enforce  order,  but  has  no  jurisdiction  over 
property  rights. 

These  proceedings,  according  to  the  answer,  were  all  had  prior  to  the  set- 
tlement of  the  " New  Fields. "  Defendants  are  bound  by  that  answer.  There- 
fore we  are  unable  to  see  any  relevancy  this  map  has  in  this  case,  or  on  what 
ground  it  could  be  competent  to  establish  the  fact  for  which  it  was  offered. 

Again,  we  think  the  defendants  are  barred  by  the  statute  of  limitations  of 
this  territory,  and  by  prescription,  and  that  the  court  below  erreil  in  so  find- 
ing. True,  the  complaint  may  have  been  obnoxious  to  criticism  in  this  re- 
spect: the  statute  could  have  been  pleaded  more  specifically ;  but  the  complaint 
avers  "that  each  of  which  said  tracts  of  land  has  been  owned,  possessed,  oc- 
cupied, and  cultivated  continually  by  plaintiffs  or  their  predecessors  in  title 
for  a  period  of  not  less  than  sixteen  years;"  and  "that  during  all  the  times 
herein  mentioned  the  said  tracts  of  land  have  been  irrigated  by  tlie  waters  of 
the  Santa  Cruz  river,  taken  from  said  river  by  one  main  acequia,  and  distrib- 
uted by  several  other  acequias,  which  were  constructed  and  kept  in  repair 
in  common,  and  for  the  common  use  of  all  the  people."  No  objection  was 
raised  in  the  trial  below  to  this  pleading.  The  answer  of  defendants  specially 
denied  each  of  these  averments,  except  as  to  the  time  said  lands  had  bet-n  cul- 
tivated; and  the  evidence  largely  concerned  the  length  of  time  of  plaintiffs' 
user;  so  that  this  issue  was  undoubtedly  joined,  and  was  the  important  ques- 
tion in  this  litigation.  Criticisms  will  not  be  made,  or  objections  raised,  to  a 
pleading  for  the  first  time  in  an  appellate  court.  iSee  Crana  v.  Huntor,  28  N, 
Y.  395;  White  v.  Railroad  Co.,  50  Cal.  417;  Hutchings  v.  Caatle,  48  CaK 
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155;  King  v.  Davis,  84  Cal.  100.  With  reference  to  the  rights  acquired  in 
the  use  of  water,  estoppel  in  pais,  and  title  by  limitation  and  prescription, 
are  very  similar;  and  reasoning  upon  one  will  inevitably  impinge  upon  that 
of  the  others,  especially  in  a  case  like  this.  Indeed,  title  by  limitation,  and 
title  by  prescription,  to  real  estate,  are  practically  synonymous. 

This  issue  was  raised,  then,  and  the  court  below  failed  to  make  a  finding 
either  of  law  or  fact  upon  it;  which  we  think  was  manifest  error.  But  the 
court  did  make  a  finding,  both  of  law  and  fact,  upon  an  issue  that  was  cer^ 
tainly  not  raised  by  either  complaint  or  answer;  viz.:  "That  the  occupants 
of  said  gardens,  [Chinese  gardens,]  which  have  had  the  continual  use  and  en- 
joyment of  said  water  for  the  irrigation  thereof  for  more  than  five  years  con- 
tinuously next  before  the  commencement  of  this  action,  and  claiming  said 
right  adversely  to  aJl  others,  are  entitled  to  the  continued  use  of  so  much  wa- 
ter, upon  Saturdays  and  Sundays,  as  may  be  necessary  for  the  proper  irriga- 
tion thereof."  The  court  then  proceeds  to  find  tliat  much  of  this  Chinese 
garden  land  has  been  so  occupied  for  from  6  to  15  years;  and  then  proceeds 
to  decide,  in  its  opinion,  that  the  defendants  hav^  acquired  the  right  to  the 
additional  water  necessary  to  irrigate  these  Chinese  gardens,  comprising, 
probably,  150  acres,  by  adverse  user  and  prescription.  Tbere  was  no  such, 
issue  in  the  case  as  this;  the  defendants  did  not  raise  it  in  their  answer;  and 
even  the  evidence  that  crept  into  the  case  on  this  point  certainly  was  insuffi- 
cient to  justify  the  finding  and  decision.  Neither  side  had  invoked  judicial 
action  on  this  question.  We  are  of  opinion,  therefore,  that  this  much  of  the 
finding  and  decision,  both  of  law  and  fact,  of  the  learned  judge  below  was 
error;  it  was  coram  nonjttdice.  These  Chinese  gardens,  and  the  speculative 
inclinations  of  the  owners,  may  have  been  the  source  of  much  trouble  between 
the  parties  herein;  and  yet  neither  the  pleadings  nor  evidence  disclose  it;  the 
information  is  obtainable  only  in  said  finding  and  opinion. 

The  evidence  shows  that  plaintiffs  have  jdways  claimed  an  equal  right  to 
the  use  of  the  waters  of  the  Santa  Cruz  river;  and  while,  as  we  have  already 
observed,  the  evidence  also  shows  that  defendants  had  the  prior  right,  yet  the 
plaintiffs,  and  those  under  whom  they  claimed,  not  only  claimed  an  equal 
nght,  but  they  had  the  use  of  sdid  waters  without  prevention  by  defendants  un- 
til just  before  the  commencement  of  this  suit.  Most  of  the  defendants'  testi- 
mony, aside  from  a  mass  of  testimony  as  to  damages,  was  as  to  the  prior  right, 
and  not  &s  to  the  prior  use,  of  said  water.  Galiardo,  an  old  gentleman,  72 
years  old,  testified  that  at  one  time  ho  had  owned  most  of  the  **01d  Fields" 
Jibove.  At  tliat  time  water  was  common,  and  he  told  the  settlers  of  the  "New 
Fields"  that  he  would  not  stop  them;  that  the  government  protected  agricult- 
ure; that  they  were  children  of  the  town  and  his  neighbors.  Juan  Elias, 
another  old  citizen,  testified  that  "the  people  below  [the  cultivators  of  the 
new  fields]  often  won  the  fight,  and  elected  the  water  overseers.  They  had 
equal  shares  of  water."  And  Squire  Charles  H.  Myers,  the  justice  of  the  peace 
before  whom  these  individual  disputes  about  water  came,  says,  in  his  testi- 
mony for  the  defendants,  that  he  had  before  him  probably  a  dozen  of  these 
disputes.  Says  he:  "Whenever  there  was  a  quarrel  about  tha  water,  there  is 
a  custom  to  appoint  a  commission,  and  they  would  go  out  and  see  whose  grain 
needed  the  water  the  most.  After  they  had  seen  the  fields,  they  would  come 
in  and  report,  and  say  such  and  such  a  man's  field,  if  it  does  not  get  it,  [water.] 
will  be  lost;  and  that  the  field  above  could  do  without  water  till  that  ggt 
through.  And,  although  they  had  no  right  to  it  below,  under  that  system  it 
was  distributed  to  them;  and  it  was  understood  among  the  Mexicans,  and 
they  always  knew  it  was  so,  as  long  as  they  farmed  here.  And  if  the  upper 
fields  were  suffering,  and  the  lower  fields  were  suffering,  the  lower  fields  would 
have  to  suffer,  because  the  new  fields  were  entitled  to  the  water  last."  Jt  is 
to  be  obseiTed  that  there  is  not  one  word  in  this  Important  witness'  testimony 
about  surplus  water. 
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(  Mr.  Rentaria,  one  of  the  principal  defendants,  In  his  testimony  says :  "  They 
[the  water  committee,  Hughes,  Carrillo,  and  Davis;  just  where  their  author- 
ity comes  from  does  not  clearly  appear,]  told  me  not  to  let  the  water  pass 
.down  there  [on  the  new  fields]  if  they  did  not  pay  for  it,  I  told  them  that 
Mr.  Maish  [up  at  the  mill]  had  all  the  water  stopped.  They  [the  committee] 
told  me:  *If  you  can't  take  care  of  the  fields  down  there,  tajce  care  of  the 
fields  up  here.'  "  The  witness,  who  had  been  water  judge  for  12  years,  was 
asked  this  question:  "Before  that  time,  [March,  1885,]  have  you  given  the 
people  below  the  lane  watei'  the  same  as  you  have  those  ahote  the  lane?  Anr 
8wer,  Other  years  I  had;  but  Mr.  Dalton  and  others  were  the  first  to  buy 
tickets,  and  Mr.  Leon  and  Piicheco  had  bought  tickets,  and  I  gave  them  the 
water.  Q,  What  time  did  Maish  shut  off  the  water?  A^  About  the  fifteenth 
of  March;  he  let  it  overflow.  He  got  some  men  and  raised  the  embankment 
higher  around  the  pond.  After  he  fixed  his  dam,  he  kept  the  water  back  for 
twelve  days;  then  there  was  a  Kttle  amount  of  water."  He  afterwards  cor- 
rects the  time,  and  makes  it  from  the  first  to  the  fifteenth  of  Aprii. 

Another  fact  of  some  significance,  tending  to  corroborate  the  testimony  of 
plaintiffs,  is  that,  as  soon  as  the  "New  Fields"  began  to  be  settled,  the  "old 
.  common  fence"  was  allowed  to  disappear.  F.  S.  Leon,  who,  in  1862,  under 
the  martial-law  proceedings,  (which  defendants  had  invoked  for  some  reason 
in  their  case,)  was  appointed,  not  by  the  people,  but  by  said  Ferguson,  the 
military  governor  of  Tucson,  one  of  the  water  comraissionei*s,  assumed  to 
settle  the  rights  of  the  disputants.  When  this  witness  was  asked  why  that 
"old  common  fence"  was  allowed  to  disappear  after  the  "New  Fields"  began 
to  be  settled,  his  answer  was,  "I  don't  know."  The  fact  remains,  however, 
that  it  did  disappear  about  the  time  the  "New  Fields"  began  to  be  settled  up 
and  cultivated. 

The  evidence  of  these  witnesses,  (the  most  important  and  impartial  for  the 
defendants,  perhaps,)  togetlier  with  plaintiffs'  witnesses,  and  the  other  facts 
and  circumstances  or  the  case,  undoubtedly  show  that,  until  a  late  date,  there 
had  been  a  general  sufferance  of  an  equal  and  equitable  distribution  of  said 
waters;  regard  being  had  to  those  fields  needing  the  water  the  most. 

Beyond  question,  the  settlei*s  of  the  "Old  Fields,"  most  of  them,  had  a 
prior  right  to  these  waters;  but  for  16  years  or  more  they  did  not  enforce  it. 
Can  they  do  it  now?  Are  they  not  barred?  Plaintiffs'  adverse  user  of  these 
waters  for  a  time  three  times  greater  than  the  period  of  statutory  limitations 
in  this  territory,  has,  we  think,  ripened  into  vested  right  to  the  equal  use  of 
the  waters  of  the  Santa  Cruz  river,  with  the  cultivators  of  the  "Old  Fields," 
proportional  to  the  number  of  acres  in  cultivation,  and  regard  being  had  to 
the  fields  needing  the  water  the  most.  See  Water  Co,  v.  Richardson,  (Cal.) 
14  Pac.  Rep.  379,  (June  27.  1887.)- 

We  entertain  the  belief,  from  the  evidence  in  this  case,  that  there  was  a 
custom  among  these  people  in  the  distribution  of  this  water;  that  that  cus- 
tom was  certain,  definite,  uniform,  and  notorious;  that  it  had  in  it  the  ele- 
ments of  equity  and  a  good  conscience,  of  neighborly  kindness  and  good  will, 
and  that  under  it  cultivators  of  the  "Old  Fields,"  while  claiming  the  prior 
light  to  the  use  of  said  water,  and  the  cultivators  of  the  "New  Fields,"  while 
claiming  an  equal  right  to  the  use  thereof,  had  settled  their  wrangles  and  dis- 
iputes,  and  had  lived  together  as  neighbors  and  friends  for  more  than  16  years, 
-§nd  had  ultimately  acquiesced  in  an  equitable  and  equal  distribution  of  said 
w/iter,  giving  it  first  to  those  fields  that  needed  it  the  most;  and  this  custom,  we 
thjnk,  has  acquired  sufficient  age  to  give  it  the  force  and  sanction  of  law. 

Jildgment  reversed,  and  cause  remanded  to  First  judicial  district  court  in 
and  for  Pima  county,  with  directions  to  enter  judgment  for  plaintiffs,  making 
perpetual  the  injunction. 

WaiGiiT,  C.  J.,  Baunes  and  Portee,  ^^,,  concur. 
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(2  Cal.  Unrep.  793) 

Newman  v.  Bank  of  California  and  another.    (No.  12,088.) 

(Supreme  Court  of  California.    August  30,  1887.) 

ArPKAr— FiLIKO  Tbakscbipt. 

The  filing  of  a  transcript  on  appeal,  within  40  days  after  the  bill  of  exceptions  is 
settled,  is  a  sufficient  compliance  with  rule  2,  supreme  court  of  California,  requiring 
the  transcript  to  be  filed  within  40  days  after  appeal  taken. 

In  bank. 

Motion  to  dismiss  appeal  on  the  ground  that  the  transcript  was  not  served 
And  filed  within  40  days  after  the  appeal  was  taken.  It  appeared  from  the 
clerk's  certificate  of  proceedings  in  the  lower  court  that  the  motion  to  set  aside 
tlie  judgment  and  grant  a  new  trial  was  made  and  denied  on  February  11, 
1887,  and  tliat  the  time  to  prepare  a  hill  of  exceptions  was  extended  from  time 
to  time,  and  finally  settled  on  April  22, 1887.  The  transcript  was  filed  within 
40  days  from  that  diite.  Rule  2  of  the  supreme  court,  upon  which  the  motion 
was  based,  is  as  follows:  "The  appellant  in  a  civil  action  shall,  within  40 
days  after  the  appeal  is  perfected,  and  the  bill  of  exceptions  and  the  statement 
(if  there  be  any)  are  settled,  serve  and  file  the  printed  transcript  of  the  record, 
duly  certified  to  be  correct  by  the  attorneys  of  the  respective  parties,  or  by 
the  clerk  of  the  court  from  which  the  appeal  is  taken." 

By  the  Court.  The  motion  to  dismiss  the  appeal  herein  is  denied.  We 
do  not  see  that  the  appelhint  is  in  any  default  for  not  having  filed  the  tran- 
script on  appeal;  the  bill  of  exceptions  not  having  been  settled  until  the  twen- 
ty-second of  April,  1887.    Rule  2  of  this  court.    Motion  denied. 


(73  Cal.  228) 

Ex  parte  Johnson.    (No.  20,322.) 

{Supreme  Court  of  California,    August  25,  1887.) 

Bawdt-Hodse— Ordinance  Prohibiting  Resort  to — VALiDmr. 

An  ordinance  of  the  city  of  Stockton  declaring  it  to  be  unlawful  for  any  person 
to  visit,  for  the  purpose  of  prostitution,  any  place  maintained  for  the  purpose  of 
prostitution,  and  pruvidi-ng  a  penalty'of  a  fine  not  exceeding  $500,  or  imprisonment 
not  exceeding  3  months,  or  both,  is  valid,  and  not  in  conflict  with  the  general  laws 
of  tlie  state. 

In  bank.  On  writ  of  habeas  corpus  from  superior  court,  San  Joaquin 
county. 

Petitioner  was  arrested  for  visiting  a  house  for  the  purpose  of  prostitution, 
in  violation  of  the  following  ordinance: 

".The  mayor  and  city  council  of  the  city  of  Stockton  do  ordain  as  follows, 
[ordinance  No.  229:] 

"Section  1.  It  shall  be  unlawful  for  any  person  or  persons  to  keep,  conduct, 
occupy,  or  maintain,  for  the  purpose  of  prostitution,  any  building,  house, 
room,  or  place  within  the  cori)orate  limits  of  the  city  of  Stockton. 

"Sec.  2.  It  shall  be  unlawful  for  any  person  to  be  or  become  an  inmate  of, 
or,  for  the  purpose  of  prostitution,  to  frequent,  any  building,  house,  room,  or 
place  kept,  conducted,  occupied,  or  maintained  for  the  purpose  of  prostitution. 

"Sec.  3.  It  shall  be  unlawful  for  any  male  person  to  frequent  any  building 
or  buildings,  house  or  houses,  place  or  places,  kept,  conducted,  occupied,  or 
maintained  for  the  purpose  of  prostitution. 

"Sec.  4.  It  shall  be  unlawful  for  any  person  or  persons  knowingly  to  rent, 
furnish,  or  permit  to  be  used  for  the  purpose  of  prostitution,  any  building, 
house,  room,  or  place  owned  oc  controlled  by  such  person  or  pei-sons. 

"Sec.  5.  It  shall  be  unlawful  for  any  person,  for  the  purpose  of  sexual  in- 
tercourse, to  visit,  be,  or  remain  in  any  building,  house,  room,  or  place  kept, 
conducted,  occupied,  or  maintained  for  the  purpose  of  prostitution. 

"Sec.  6.  It  shall  be  unlawful  for  any  male  person  to  live,  room,  or  habitu- 
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ally  associate  with  any  female  or  females  who  keep,  conduct,  or  maintain,  or 
who  are  inmates  of,  or  who,  for  the  purpose  of  prostitution,  frequent,  any 
building,  house,  room,  or  place  kept,  conducted,  occupied,  or  maintained  for 
the  purpose  of  prostitution. 

"Sec.  7.  It  shall  be  unlawful  for  any  person  by  words,  actions,  or  signs,  or 
by  any  means  whatever,  to  solicit,  entice,  or  attempt  to  entice,  any  person  for . 
the  purpose  of  prostitution. 

**Sec.  8.  It  shall  be  unlawful  for  any  person  to  aid,  abet,  or  assist  any  per- 
son or  persons  to  do  any  of  the  things  which  are  declared  to  be  unlawful  by 
the  provisions  of  this  ordinance. 

"Sec.  9.  Any  person  convicted  of  violating  any  of  the  provisions  of  this  or- 
dinance shall  be  punished  by  a  fine  of  not  more  than  five  hundred  doUara,  or 
b^  imprisonment  not  exceeding  three  months,  or  by  both  such  fine  and  im- 
prisonment." 

7.  C.  Campbell  and  7.  H,  Budd,  for  petitioner.  Frank  R.  Smith,  for  re- 
spondent. 

Br  THE  Court.  We  are  of  the  opinion  that  the  city  council  of  Stockton 
had  authority  to  enact  the  ordinance  under  which  petitioner  was  convicted, 
and  that  so  far  as  it  affects  this  prosecution  it  is  not  in  conflict  with  the  gen- 
eral laws  of  the  state.    The  writ  is  dismissed,  and  the  prisoner  remanded. 


(73  Cal.  226) 

People  t>.  Guidice.    (Xo.  20,333.) 

(Supreme  Qmrt  of  California,    August  25,  1887.) 

1.  Assault  with  Deadly  Weapon— Simple  Assault — Instructions. 

On  a  trial  for  assault  with  a  deadly  weapon,  there  being  no  evidence  tending  to 
show  that  a  simple  assault  only  had  been  committed,  instructions  are  not  er- 
roneous which  require  the  jury  to  acquit,  or  find  the  defendant  guilty  as  charged. 

2.  Same— Self-Defense — Instructions. 

An  instruction,  as  to  the  right  of  self-defense,  that  if  the  prosecuting  witness  made 
the  first  hostile  demonstration  in  such  a  manner  as  would  have  justified  a  reasonable 
man.  in  defendant's  situation,  in  believing  that  prosecutor  intended  to  infiict  upon 
him  great  bodily  injury,  and  if,  acting  upon  the&e  appearances,  and  believing  it 
necessary  for  his  own  protection,  and  to  prevent  great  bodily  injury  to  himself,  de- 
fendant struck  the  prosecuting  witness  with  a  deadly  weapon,  be  was  justified  in 
doing  so,  is  correct. 

In  bank.  Appeal  from  superior  court,  Santa  Cruz  county;  F.  J.  McCann, 
Judge. 

The  charge  of  the  trial  court  as  to  the  right  of  self-defense,  which  is  re- 
ferred to  in  the  opinion,  was  as  follows: 

"In  this  case  it  is  not  denied  by  defendant  that  he  struck  the  prosecuting 
witness  with  an  axe,  but  he  claims  it  was  done  in  nfecessary  self-defense,  and 
to  repel  a  dangerous  attack  which  the  prosecuting  witness  was  then  making, 
or  about  to  make,  upon  him.  The  right  of  self-defense  of  a  party  violently 
assaulted  by  another  to  repel  such  attack,  and  fully  protect  himself,  is  a  law 
of  nature.  It  antedates  all  written  enactments,  and  is  fully  recognized  in  the 
laws  and  regulations  of  all  civilized  people.  .The  right  is  expressly  recog- 
nized by  our  own  statute,  and  the  conditions  under  which  it  may  be  asserted 
are  clearly  defined.  These  are  that  the  party  was  not  himself  the  first  ag- 
gressor, or,  if  the  aggressor,  that  he  had  in  good  faith  withdrawn  from  the 
contest  before  he  struck  the  blow.  Second,  that  the  striking  was  necessary 
to  prevent  the  infliction  upon  himself  of  a  great  bodily  injury  by  the  party 
stricken. 

"To  justify  the  use  of  a  deadly  weapon  in  self-defense  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  save  his  own  life,  or 
to  prevent  his  receiving  great  txxiily  harm,  the  attack  upon  the  prosecuting 
witness  was  absolutely  necessary;  and  it  must  appear  that  the  prosecuting 
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witness  was  the  assailant,  or  that  the  defendant  had  reaDy  and  in  good  faith  en- 
deavbred  to  decline  further  struggle  before  the  blow  was  given.  A  bare  fear 
of  the  commission  of  the  offense,  to  prevent  which  defendant  used  a  deadly 
weapon,  is  not  sufficient  to  justify  it;  but  the  circumstances  must  be  sufficient 
to  excite  the  fears  of  a  reasonable  man,  and  the  party  attacking  musl  have 
acted  under  the  influence  of  such  fears  alone.  It  is  not  necessary,  however, 
to  Justify  the  use  of  a  deadly  weapon,  that  the  danger  be  actual.  It  is  enough 
that  it  be  an  apparent  danger;  such  an  appearance  as  would  induce  a  reason- 
able person,  in  defendant's  position,  to  believe  that  he  was  in  immediate  dan« 
ger  of  great  bodily  injury.  Upon  such  appearances  a  party  may  act  with 
safety ;  nor  will  he  be  held  accountable  though  it  should  afterwards  appear  tliat 
the  indications  upon  which  he  acted  were  wholly  fallacious,  and  that  he  was 
in  no  actual  peril.  The  rule  iu  such  cases  is  this:  What  would  a  reasonable 
person, — a  person  of  ordinary  caution,  judgment,  and  observation, — in  the 
position  of  the  defendant,  seeing  what  he  saw,  and  knowing  what  he  knew, 
suppose  from  this  situation  and  these  surroundings?  If  sudfi  reasonable  per- 
son, so  placed,  would  have  been  justified  in  believing  himself  in  imminent 
danger,  then  the  defendant  would  be  justified  in  believing  himself  in  such 
peril,  and  acting  upon  such  appearances. 

"The  defendant  is  not  necessarily  justified  because  he  actually  believed  that 
he  was  in  imminent  danger.  When  the  danger  is  only  apparent,  and  not  act- 
ual and  real,  the  question  is,  would  a  reasonable  man,  under  all  the  circum- 
stances, be  justified  in  such  belief?  If  so,  the  defendant  will  be  so  justified. 
If  this  was  defendant's  position,  it  was  his  right  to  repel  the  aggression,  and 
fully  protect  himself  from  sudi  apparent  danger.  If  he  could  have  with- 
drawn from  the  danger,  it  was  his  duty  to  retreat  Between  his  duty  to  Aee 
and  his  right  to  kill  he  must  Ay,  or,  as  the  books  have  it,  must  retreat  to  the 
wall.  But  by  this  is  not  meant  that  a  party  must  always  fly,  or  even  attempt 
flight.  The  circumstances  of  the  attack  must  be  such,  the  weapon  with  which 
he  is  menaced  of  such  a  character,  that  retreat  might  well  increase  his  peril. 
By  •  retreating  to  the  wall '  is  only  meant  that  the  party  must  avail  himself 
of  any  apparent  and  reasonable  avenues  of  escape  by  which  his  danger  might 
be  averted,  and  the  necessity  of  striking  his  assailant  avoided.  '  But  If  theat- 
tack  is  of  such  a  nature,  the  weapon  of  such  a  character,  that  to  attempt  a  re- 
treat might  increase  the  danger,  the  party  need  retreat  no  farther.'  *  These 
definitions  and  interpretations  of  the  law  of  self-defense  are  general  rules  that 
are  to  be  appliidd  by  the  jury  to  the  situation  and  conduct  of  both  the  defend- 
ant and  the  prosecuting  witnesses,  as  they  shall  determine  that  position  and 
conduct  to  have  been  from  the  evidence  in  this  cause.'  'Mere  words  of  insult 
or  of  reproach,  however  grievous,  will  not  justify  an  assault,  a  blow,  or  a 
threatening  demonstration  with  a  deadly  weapon.  But,  while  mere  words 
will  not  justify  an  assault,  they  may  possess  significance,  as  illustrating  or 
explaining  the  subsequent  acts  of  the  parties,  and  determining  who  is  the 
first  aggressor,  especially  if  threats  or  menacing  expressions  are  uttered. 
Leaving  out  of  consideration  the  mere  words  of  reproach,  which  of  these  par- 
ties was  the  aggressor?    Which  made  the  first  attack?' 

"If  from  the  evidence  you  believe  that,  without  any  overt  act  or  physical 
demonstration  upon  the  part  of  the  prosecuting  witness  Bowman  sufficient  to 
warrant  the  defendant,  as  a  reasonable  man,  in  believing  that  he  was  in  great 
bodily  danger,  he,  the  defendant,  struck  witness  Bowman  with  a  deadly 
weapon,  such  striking,  under  such  circumstances,  was  not  justifiable.  Upon 
the  other  hand,  if  you  believe  that  the  prosecuting  witness  himself  made  the 
first  hostile  demonstration  against  the  defendant  by  drawing,  or  attempting  . 
to  draw,  a  pistol,  or  otherwise  assaulting  him,  in  such  a  manner  and  under 
such  circumstances  as  would  have  justified  a  reasonable  man,  in  defendant's 
situation,  in  believing  that  the  prosecuting  witness  was  about  to  inflict  upon 
defendant  gretit  bodily  injury,  the  defendant  was  justifled  in  acting  upon 
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these  appearances  and  belief;  and  if  necessary  for  his  own  protection,  and  to 
prevent  great  bodily  injury  to  himself,  he  struck  prosecuting  witness  with  a 
deadly  weapon,  he  was  justified  in  so  doing,  and  your  verdict  should  be  one 
of  acquittal. 

**I  believe,  gentlemen,  that  is  a  full,  complete,  and  intelligent  definition  of 
self-defense,  and  I  presume  you  understand  now  how  to  apply  it  to  the  facts 
^nd  circumstances  in  the  case  before  you.  You  will  now  go  to  your  room, 
and  find  wliether  the  prisoner  is  innocent  or  guilty.  If  you  find  for  the  state, 
you  will  find  the  verdict  as  guilty:  say  so  under  the  proper  heading.  If  you 
find,  under  all  the  circumstances,  that  the  defendant  is  not  guilty,  then  youi 
verdict  will  be  just  in  those  words,  •Not  guilty.'  •' 

J.  Edward  Marks,  for  appellant.  WUUam  T.  letter  and  Oeo,  A.  Johvr 
son,  Atty.  Gen.,  for  the  People. 

Temple,  J.  The  defendant  was  charged  with  an  assault  with  a  deadly 
weapon,  and,  having  been  convicted,  complains  of  certain  instructions  given 
by  the  court.  It  appeared  in  the  evidence  that  the  assault  was  made  witli  an 
axe.  The  prosecuting  witness  and  the  defendant  agree  as  to  the  mode  in 
which  the  axe  was  used,  and  on  this  point  the  evidence  is  nbt  conflicting.  In 
effect,  the  court  told  the  jury  that  they  must  find  the  defendant  guilty  as 
charged,  or  must  acquit;  thereby  failing  to  charge  that  the  crime  of  simple 
assault  was  included  in  the  information,  and  that  it  was  competent  for  them 
to  find  the  defendant  guilty  of  the  lesser  offense.  If  there  was  any  evidence 
tending  to  show  that  a  simple  assault  had  been  committed,  the  instruction 
was  erroneous.  We  find  no  such  evidence  in  the  record.  The  real  issue 
raised  by  the  defendant  was  that  he  was  acting  in  self-defense.  The  pix)se- 
cuting  witness  said  that  he  was  assaulted  by  the  defendant,  who  struck  liim 
with  an  axe,  with  such  force  as  to  knock  him  down.  The  defendant's  ac- 
count of  the  blow  given  is  as  follows:  **!  was  afraid  he  would  shoot,  so  I 
struck  him  with  the  blunt  end  of  the  axe  I  had  in  my  hand.  I  tried  to  hit 
him  on  the  arm  that  held  up  the  pistol,  but  I  missed  his  arm  and  struck  him 
in  the  side.  He  fell  down.  He  still  held  onto  the  pistol.  I  hit  him  twice 
more." 

It  may  be  true  that  an  axe  is  not  necessarily  a  deadly  weapon;  that  whether, 
in  the  particular  case,  it  is  so  or  not,  will  depend  upon  the  mode  in  which  it 
is  used.  But  here  was  a  blow  struck  with  force,  intended  to  l?e  sufiicient  to 
disable  an  antagonist,  and  actually  knocking  him  down.  So  used,  it  was  nec- 
essarily a  deadly  weapon,  and  the  defendant  was  not  injured  by  the  failure  of 
the  court  to  instruct  the  jury  as  to  simple  assault.  Besides,  the  defendant  did 
not  request  any  instruction  upon  that  point. 

The  instruction  in.  regard  to  the  right  to  act  in  self-defense  was  taken 
from  the  case  of  People  v.  lamSf  57  Cal.  115,  and  has  been  approved  by  this 
court.  It  correctly  lays  down  the  law  on  that  subject.  In  the  case  of  People 
V.  Flahave,  58  Cal.  249,  it  was  said  in  the  charge  there  reviewed  that  it  must 
appear  that  it  was  absolutely  necessary  to  prevent  death  or  great  bodily  in- 
jury, to  justify  the  use  of  a  deadly  weapon  in  self-defense.  This  instruction 
was  not  qualified  by  any  statement  of  the  right  to  act  upon  apparent  danger. 
Here  the  right  of  the  defendant  to  act  upon  appearances  was  fully  and  clearly 
stated. 

Order  and  judgment  affirmed. 

We  concur:  Searls,  C  J.;  Thounton,  J.;  SnAarsxEiN,  J.;  MoFarlano, 
.  J.;  Patkr;K>n,  J« 
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MeRSIGK  9.  SUPEBIOB  OOURT  FOB  THB  OlTY  AND  COTTNTT  OF  BAN  FRAN- 
CISCO.    (No.  12,311.) 
(SupreiM  Court  qf  OaHfomia.    September  7, 1887.) 

Writ  of  Rbvikw— Sufficiinot  of  Pbtitioii. 

In  a  petition  for  a  writ  of  review,  the  petitioner  allegedj  as  cauae  therefor,  that 
the  judge  of  the  superior  oourt  had  rendered  Judgment  against  him,  when  neither 
he  nor  his  counsel  was  present,  in  excess  of  its  Jurisdiction,  and  contrary  to  the 
rule  of  court  regarding  the  notice  to  be  given  when  the  court  calendar  will  be 
taken  up.    Eeid,  that  the  petition  was  insufficient. 

Department  2. 

Petition  for  writ  of  review.  The  petitioner,  Merrick,  claimed  that  in  an 
action  brought  by  one  Stiles  against  him,  commenced  in  a  Justice's  court,  and 
appealed  to  the  superior  court  of  San  Francisco,  the  judge  of  the  superior 
court  rendered  judgment  against  him  without  his  counsd  or  himself  being 
present  in  court,  in  excess  of  its  jurisdiction,  and  contj-ary  to  a  rule  of  said 
court  regarding  the  giving  of  notice  when  the  court  calendar  will  be  taken 
up,  etc. 

John  J.  Coffey t  for  petitioner. 

Bt  the  Goubt.  The  petition  is  insufficient,  and  the  application  tot  tbe 
writ  of  review  must  be  denied.    Ordered  accordingly. 


(2  CaL  Unrep.  808) 

Boss  V.  Williams.    (No.  Il,8i8.) 

{Supreme  Oowrt  itf  Oaiifamia,    September  19,  18S7.) 

Dva>— MisTAKB  IN  DascRiPTioN— Rights  of  Parties— Reformation. 

A  settler  on  public  lands  gave  a  wrong  description  of  the  laud  in  his  application 
for  a  patent,  owing  to  a  mistake  of  the  government  surveyor  in  marking  the  stakes, 
and  a  patent  for  the  land  issued  containing  such  wrong  description.  The  prop- 
erty, after  several  conveyances,  was  conveyed  to  plaintifi,  but  the  original  patentee 
remained  in  possession  under  an  agreement  with  plain ti if  by  which  he  was  t-o  have 
the  privilege  to  repurchase  the  land  by  a  certain  time.  After  the  mistake  in  the 
description  was  discovered,  plaintifi  conveyed  the  land  to  the  government,  and  re- 
ceived a  patent  in  the  name  of  the  original  patentee  for  the  land  as  actually  settled 
by  the  patentee.  Held,  that  plaintiff  was  entitled  to  a  reformation  of  the  deeds 
from  his  grantor,  and  to  the  possession  of  the  land  taken  in  by  the  reformation.^ 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Larson  county;  M.  Marstellee,  Judge. 

This  is  an  action  brought  by  A.  E.  Boss,  plaintiff,  against  Joseph  Will- 
iams, Michael  Coffee,  and  D.  M.  Gloster,  defendants,  to  reform  certain  con« 
veyances,  and  to  recover  from  defendant  Williams  the  possession  of  the  land 
put  in  by  such  reformation,  with  damages  for  its  detention.  The  defendant 
Williams,  as  a  pre-emptor,  settled  upon  and  improved  ''lots  numbered  2,  3, 
and  4,  and  the  8.  W.  i  of  the  S.  E.  ^  of  section  12,  in  township  24  N.,  of 
range  17  E.,  of  Mount  Diablo  base  and  meridian,  containing  one  hundred  and 
forty-three  95-100  acres;"  but  in  proceeding  to  obtjiin  a  patent  therefor,  and 
in  issuing  the  patent  therefor,  the  land  was  by  mistake  described  as  'Mots 
numbered  2,  3*  and  4,  and  the  S.  W.  ^  of  the  8.  E.  \  of  section  13. "  He  also, 
nnder  the  homestead  laws,  settled  upon  and  improved  the  ''N.  W.  ^  of  the  8. 
E.  4,  and  the  W.  |  of  the  N.  E.  ^  of  section  12,  and  the  S.  W.  ^  of  the  8.  E. 
\ot  section  1;*'  but  in  his  proceedings  to  obtain  a  patent  therefor,  and  in 

>  A  mistake  in  the  description  of  land  Intended  to  be  conveyed,  resulting  from  an 
«rror  as  to  its  identity,  is  a  mistake  of  fact  against  which  equity  will  relieve,  McCas- 
land  V.  Insurance  Go.,  (Ind.)  9  N.  B.  Rep.  IW;  Baker  v.  Pyeatt,  Id.  112;  Conrad  v. 
Schwamb,  (Wis.)  10  N.  W.  Rep.  395;  James  v.  Cutler,  Id.  147;  and  such  relief  will  be 
granted  in  favor  of  the  administrator  of  the  grantee.  Citizens'  Nat.  Bank  v.  Dayton, 
an.)  4  N.  S.  Rep.  492. 
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Issuing  the  patent,  the  tract  was  described  by  mistake  as  the  "W. }  of  the  K. 
£.  i  of  section  13,  and  the  W.  i  of  the  8.  E.  i  of  section  12." 

The  defendant  Williams  sold  tlie  land  to  the  defendant  Coffee,  who  sold  to 
defendant  Gloster.  intending  to  convey  the  land  actually  settled  on  by  Will- 
iams, bat  followed  the  description  found  in  the  patent  from  the  United  States. 

In  .January,  1882,  Williams  being  in  possession  of  all  the  land  under  an 
agreement  with  Gloster,  by  which  he  had  the  right  to  purchase  all  of  it  from 
Gloster,  but  the  time  in  which  he  was  to  make  such  purchase  being  about  to 
expire,  he  requested  plaintiff  to  buy  the  land,  and  thereafter  give  him  (Will- 
iams) an  extension  of  time,  upon  such  terms  as  Williams  and  the  plaintiff 
might  agree,  in  which  to  purchase  and  pay  for  it.  The  plaintiff  purchased 
all  of  the  land  from  Gloster,  who  on  January  20, 1882,  executed  and  deliv- 
ered to  plaintiff  a  warranty  deed,  by  which  he  intended  to  convey  to  plaintiff 
the  land  which  Williams  had  settled  upon  and  improved,  and  which  was  in- 
tended to  be  conveyed  to  him  by  the  government;  but  Gloster  followed  the 
description  as  made  in  the  deed  to  him,  as  conveyed  to  Williams  by  the  United 
States. 

It  appeared  that  in  making  the  government  survey  the  surveyors  made  a 
mistake  in  marking  some  of  the  stakes,  which  misled  the  defendant  and  others 
in  describing  the  land  in  their  applications,  and  the  error  thus  made  continued 
through  all  the  writings.  This  mistake  was  discovered  in  1882,  and,  the  at- 
tention of  the  land  department  of  the  government  being  called  to  it,  was  cor- 
rected before  this  suit  was  commenced,  as  to  patents,  by  plaintiff's  deeding 
the  property  conveyed  to  him  by  Gloster  to  the  United  States,  and  receiving  a 
patent  in  the  name  of  Williams  for  the  land  settled  on  by  Williams.  Plaintiff 
bought  the  land  from  Gloster  for  61,809.  He  then  gave  to  defendant,  Will- 
iams, a  contract  of  sale  whereby  he  agreed  to  convey  the  land  to  defendant  at 
any  time  within  five  years,  upon  payment  of  the  purchase  price  above  stated, 
interest,  taxes,  and  other  advances,  such  interest  to  be  paid  annually.  This 
agreement  was  made  the  sixteenth  day  of  February,  1882,  and  it  provided 
that,  if  defendant  failed  in  any  part  of  his  agreement,  he  would  deliver  pos- 
session of  premises  to  plaintiff.  Defendant  failed  to  comply  with  the  agree- 
ment as  to  payment  of  interest,  and  before  commencement  of  this  action  he 
surrendered  the  agreement,  and  notified  plaintiff  that  he  could  not  comply 
with  it.  After  it  was  learned  that  a  mistake  had  been  made  in  the  descrip- 
tion of  land,  defendant  claimed  that  he  was  on  public  land,  and  refused  to 
surrender  possession  to  plaintiff.  Plaintiff  had  judgment.  Defendant,  Will- 
iams, appeals. 

S.  F.  Spenoer,  for  appellant.    J.  D.  Qoodwirit  for  respondent* 

FooTE,  C.  This  is  an  action  brought  for  the  purpose  of  reforming  certain 
oonveyanbes,  and  to  recover  certain  lands  which  should  have  been  properly 
described,  but  which  by  mistake  were  erroneously  set  out,  therein.  The  plain- 
tiff had  judgment  against  all  the  parties  defendant,  but  only  one  of  them, 
Williams,  appeals  therefrom,  and  from  an  order  denying  him  a  new  trial. 

The  points  made  by  the  appellant  are  that  the  findings  are  not  supported  by 
the  evidence,  and  that  the  court  erred  in  its  rulings  upon  the  admission  and 
exclusion  of  evidence.  To  us  the  findings  appear  to  be  fully  sustained  by  the 
evidence.  We  have  examined  with  care  the  various  rulings  of  the  court  as  to 
the  exclusion  or  admission  of  proffered  evidence,  and  find  that  tribunal  either 
to  have  been  right  in  its  action,  or  that  its  rulings  did  not  and  could  not  have 
had  the  least  effect  upon  the  decision  in  the  cause.  The  effort  of  Williams  to 
retain  the  land,  and  the  money  for  which  he  had  sold  it,  and  his  refusal  to 
convey  it  by  the  description  which  it  was  originally  intended  to  have,  appears 
to  have  been  inspired  by  a  supposition  he  seems  to  have  entertained  that  in 
some  way  unexplained  by  the  record  be  could  keep  the  plaintiff  out  of  his  just 
rights^ 
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There  !b  no  merit  in  the  appeal,  and  the  juigment  and  order  8ho\iId  be  af- 
firmed. 

We  concur:    Belohbr,  C.  C;  Hatne,  0. 

By  the  Coxtrt.    For  the  reasons  given  in  the  foregoing  opinion  the  judg« 
ment  and  order  are  aflirmed. 


C73  Cat  415) 

Anson  v.  Townsend.    (No.  12,062.) 
(Supreme  Court  of  Gilifomia.    September  20, 1887.) 

!•  Fbauds,  Statute  op— Parol  Giit  of  Land. 

A  parol  gift  of  real  estate  lo  one  who  had  entered  into  possession  of  the  premises 
before  the  eiit  was  made,  and  who  made  no  improvements  thereon,  and  expended 
no  money  by  reason  of  the  gift,  nor  gave  any  other  valuable  consideration  there- 
for, is  void  under  the  statute  of  frauds,  and  will  not  prevail  against  one  holding  the 
legal  title.' 

2.  Partiub— Real  Pabtt  iw  iNTKBEflr— Trustee  with  Legal  Title. 

In  an  action  to  recover  real  estate,  the  fact  that  the  plaintiff  holds  the  legal  title 
makes  him,  so  far  as  the  defendant  is  concerned,  the  real  party  in  interest,  and  en- 
titles him,  under  the  Ck)de,  to  maintain  the  action,  and  it  is  immaterial  that  such 
legal  title  is  held  in  trust  for  a  third  person. 

Commissioners*  decision.    Department  2. 

Appeal  from  superior  court,  Tehama  county;  Charles  P.  Braynard* 
Judge. 

Chipman  dk  Qarter  and  J.  F^EllUon^  for  appellant.  Jos.  T.  Matlock  and 
-K.  B.  SnelUng,  for  respondent. 

Belcher,  C.  C.  The  principal  questions  involved  in  this  case  relate  to  the 
validity  of  an  alleged  parol  gift  of  real  property.  The  property  in  question 
consists  of  certain  lots  in  the  town  of  Red  Bluff,  which,  in  June,  1882,  were 
owned  by  Abraham  Townsend,  and  on  which  there  was  then  a  small  dwell- 
ing-house. The  defendant  claims  that  Abraham  Townsend  made  her  a  parol 
gift  of  the  lots  on  the  eighth  of  June,  1882,  and  that  she  thereby  acquired  a 
right  to  them  which  a  court  of  equity  will  protect  as  against  the  legal  title. 

The  facts  upon  which  this  claim  is  based  may  be  briedy  stated  as  foUows: 
The  defendant  was  the  wife  of  Wilbur  Townsend,  and  he  was  the  son  of  Abra- 
ham Townsend.  Wilbur  had  deserted  defendant,  leaving  her  with  a  young 
child,  named  Grace,  and  with  no  means  to  support  herself  and  child  except 
her  own  labor.  Defendant  was  in  the  house,  living  there,  when,  on  the  eighth 
of  June.  1882,  and  upon  the  premises,  as  she  testifies,  "he  [Abraham  Town- 
send]  told  me  he  gave  me  the  property;  it  was  mine  if  I  would  take  good  care 
of  Gracie,  and  educate  her  and  bring  her  up  right.  *  *  *  He  gave  me 
the  key  to  the  front  part  of  the  house,  and  told  me  it  was  mine;  the  house 
was  mine.'*  Mollie  Kennedy  was  a  witness  for  defendant,  and  testified  that 
she  "heard  a  conversation  between  A.  Townsend  and  the  defendant,  relative 
to  the  property  in  dispute.  It  was  on  June  8, 1882, 1  heard  A.  Townsend  tell 
her  that  she  could  have  the  home,  and  it  was  hers;  and  for  her  always  to  take 
^ood  care  of  Gracie,  and  that  the  home  was  hers.  He  gave  her  a  key  to  the 
house.    She  said:  '  Mr.  Townsend,  can  I  plant  some  vines  out  in  front?    I 

'Previous  possession  will  not  take  a  parol  conveyance  out  of  the  statute  of  frauds. 
Possession  must  be  taken  in  pursuance  of  the  sale.  Birbeck  v.  Kelly,  (Pa.)  9  Atl.  Rep. 
813;  Green  v.  Groves,  (Ind.)  10  N.  E.  Rep.  401.  Equity  protects  a  parol  gift  of  land, 
equally  with  a  parol  agreement  to  sell  it.  if  accompanied  by  possession,  and  the  donee, 
induced  .by  the  promise,  makes  valuable  improvements  on  tne  land.  Dowson  v.  Mc- 
Faddin.  (Neb.)  84  N.  W.  Rep.  — .  In  general,  as  to  the  part  performance  that  will 
take  a  contract  out  of  the  statute  of  frauds,  see  Martin  v.  Patterson,  (8.  0.)  2  3.  £.  Rep. 
850,  and  note. 

v.l5p.no.2 — 4 
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want  to  make  a  shade.'  He  said:  *  Yes;  you  can  do  whatever  you  want  to 
with  the  house;  the  house  is  yours;  I  give  you  this  house;  it  is  yours.'  He 
said  for  her  always  to  take  good  care  of  Gracie,  and  give  her  a  good  educa- 
tion, and  Gracie  came  around,  and  kissed  him,  and  says:  •  Gran'pa,  you  aint 
going  to  throw  me  out  in  the  street?'  and  he  says:  *  No;  I  never  intended 
to. '  "  Thereafter  the  defendant  continued  to  occupy  the  house  until  some  time 
in  the  spring  of  1883,  when  it  was  hurned  down.  The  lots  were  then  vacant 
and  unoccupied  until  the  fall  of  1884.  Early  in  June,  1883,  Abraham  Town- 
send  died.  Administration  was  had  upon  liis  estate,  and  in  September,  1884, 
the  lots  in  question  were  distributed  to  Mrs.  Etteville  Townsend,  the  widow 
of  deceased.  After  the  distribution  Mrs.  Townsend  erected  a  new  house  on 
the  lots.  In  reference  to  this  new  house  and  her  possession  of  it  defendant 
testified:  "Mrs.  E.  Townsend  put  it  there,  and  after  the  death  of  A.  Town- 
send,  I  did  not  object  to  her  building  on  the  place.  I  was  living  in  town  at 
the  time  it  was  built.  I  did  not  pay  for  any  part  of  the  house  that  is  now  on 
the  property.  I  moved  into  it  about  a  week  after  it- was  completed.  The 
widow  Townsend  did  not  give  me  a  key  to  it.  I  went  in  at  the  back  door;  it 
was  unlocked.  The  front  door  was  locked,  and  the  key  was  on  the  inside  of 
the  door.  It  was  dusk  when  I  moved  in.  I  did  not  get  Mrs.  Townsend's 
consent  before  I  went  in. " 

The  foregoing  is  substantially  all  of  the  testimony  on  which  defendant  rasts 
her  case;  and  the  question  is,  does  it  show  such  a  gift  of  the  lots  as  a  court  of 
equity^ will  enforce?  It  is,  of  course,  settled  law  tliat  courts  will  compel  the 
specific  performance  of  parol  contracts  for  the  sale  of  real  property  when  there 
has  been  a  part  performance  of  the  contracts.  And  parol  gifts  will  be  en- 
forced under  like  circumstances  and  conditions  as  parol  sales.  Freeman  v. 
Freeman,  51  Barb.  306,  and  43  :N^.  Y.  34;  Manly  v.  Howlett,  55  Cal.  94;  Bak- 
ersfleld  Ass'n,  v.  Chester,  Id.  102.  But  it  is  not  always  easy  to  determine 
what  acts  will  constitute  a  sufficient  part  performance  to  remove  a  case  from 
the  operation  of  the  statute  of  frauds.  The  general  rule  is  that  nothing  will 
be  considered  a  part  performance  which  does  not  put  the  purchaser  or  donee 
in  a  situation  which  is  a  fraud  upon  him  unless  the  agreement  is  fully  per- 
formed. Fry,  Spec.  Perf.  §  388;  Edwards  v.  Fstell,  48  Cal.  196.  And  be- 
fore any  acts  otherwise  sufficient  can  be  treated  as  a  sufficient  part  perform- 
ance, it  must  appear  that  they  were  done  in  pursuance  or  fulfillment  of  the 
parol  agreement,  or  in  just  reliance  thereon.  They  must  be  done  with  a  view 
to  the  agreement,  and  be  referable  exclusively  thereto.  Story,  Eq.  Jur. 
§§  762-764;  Millei-  v.  Ball,  64  N.  Y.  286;  Jerois  v.  Smith,  1  Hoff.  Ch.  470. 
Moreover,  equity  will  not  enforce  the  specific  performance  of  a  contract  where 
the  party  asking  its  enforcement  cannot  be  compelled  to  perform  it  specifically 
on  his  part.  "The  contract  must  be  just  and  equal  in  its  provisions,  and  the 
subject-matter  must  be  such  that  equity  can  take  jurisdiction  of  it,  and  com- 
pel performance  by  both  of  the  parties.  Tlie  remedy  must  be  mutual  as  well  as 
the  obligation,  and  where  the  contract  is  of  such  a  nature  that  it  cannot  be 
specifically  enforced  as  to  one  of  the  parties,  equity  will  not  enforce  it  against 
the  other. "     Cooper-  v.  Pena,  21  Cal.  403. 

Now,  looking  at  the  case  made  by  the  defendant,  how  can  it  be  said  that  a 
refusal  to  enforce  the  alleged  gift  will  operate  as  a  fraud  upon  her?  She  en- 
tered into  the  possession  of  the  property,  not  under  or  in  pursuance  of  tlie 
gift,  but  in  advance  of  its  being  made.  She  made  no  improvements  upon  the 
property,  but  simply  occupied  the  house  till  it  was  burned  down.  She  stood 
by  wiiile  Mrs.  Townsend,  the  distributee  of  the  lots,  erected  a  new  house 
thereon,  making,  so  far  as  appears,  no  claim  to  them,  and,  when  the  house 
was  completed,  surreptitiously  took  possession  of  it.  She  paid  nothing,  and 
did  nothing,  except  to  support  her  little  girl,  which  she  was  legally  bound  to 
do  in  any  event.  The  grandfather  of  the  child  was  not  legally  bound  to  sup- 
port and  educate  her,  and*  his  promise  to  do  so,  if  made,  could  not  have  been 


Digitized  by 


Google 


Cal.]  STOCKTON  V.  KNOCK.  61 

enforced.  MUU  v.  Wyfnanj  3  Pick.  207.  In  our  opinion,  the  gift,  if  made 
as  claimed  to  have  been,  was  within  the  stiitute  of  frauds  and  void. 

The  point  was  made  at  the  trial  tliat  the  plaintiff  was  not  the  real  party  in 
interest,  but  was  suing  for  and.  in  the  interest  of  Mrs.  Etteville  Townsend, 
who  had  conveyed  the  property  to  him  by  deed.  Upon  this  point  the  court, 
of  its  own  motion,  instructed  the  jury  as  follows:  "Under  the  Code  of  Civil 
Procedure  every  action  must  be  brought  in  the  name  of  the  real  party  in  in- 
terest, and  it  is  the  province  of  the  jury  to  say  from  the  evidence  who  that 
party  is;  whether  it  is  Mrs.  Abraham  Townsend  or  the  plaintiff.  Should  the 
jury  find  from  the  evidence  that  the  plaintiff  in  this  action  is  not  the  real  party 
in  interest,  but  that  the  real  party  in  interest  is  Mrs.  Abraham  Townsend, 
then  their  verdict  should  be  for  the  defendant."  The  instruction  was  clearly 
erroneous  for  two  reasons:  First,  we  find  nothing  in  the  evidence  to  justify 
such  an  instruction;  and,  second,  as  the  plaintiff  had  the  legal  title,  it  did  not 
concern  the  defendant  whether  he  held  it  in  trust  for  Mrs.  Townsend  or  not. 
So  far  as  concerned  the  defendant,  he  was  the  real  party  in  interest,  and  might 
sue  in  his  own  name.     Walker  v.  McCusker,  12  Pac.  Kep.  724. 

The  judgment  and  order  should  be  reversed,  and  the  cause  remanded  for  a 
new 'trial. 

We  concur:    Foote,  C.  ;  Hayne,  €• 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  cause  remanded  for  new  trial. 


(73  Cal.  425) 

Stockton  v.  Knock,  Adm*r,  etc.    (No.  11,867.) 

{Supreme  Court  of  Onlifomia.    September  22,  1887.) 

1.  Husband  and  Wife — Community  Property — Waiver— Evidence  of,  under  Qkn- 

KKAL  Issue. 

Plaintiff,  by  stipulation  in  an  action  Sot  a  divorce,  waived  all  claim  to  commn- 
nity  property ;  and  the  decree,  granting  her  a  divorce,  directed  such  property  to  be 
set  apart  to  the  husband.  In  ejectment  brought  against  the  husband's  adminis- 
trator lor  a  homestead  which  was  community  property,  hefd,  that  such  decree  and 
stipulation,  and  the  will  of  decedent,  were  admissible  in  evidence  under  the  general 
issue. 

2.  Same — Examining  Pleadinqs  to  Explain  Decree. 

In  a  petition  for  divorce,  plaintiff  described  a  certain  homestead,  alleging  it  (o  be 
community  property ;  and  the  deeree,  granting  her  a  divorce,  awarded  in  general 
terms  all  community  property  to  the  nusband.  Beid,  in  an  action  of  ejectment 
brought  by  her  against  the  husband's  administrator  to  recover  as  homestead  a  por- 
tion of  such  communitv  property,  that  the  petition  in  the  divorce  suit  might  be 
considered  in  determining  what  property  was  awarded  to  the  husband  by  toe  de- 
cree, and  that  the  homestead  was  included  in  such  award. 

3.  Same— Divorce  Granted  Wife  for  Cruelty — Court  may  Award  Community  Prop- 

erty TO  Husband. 

Where  the  wife,  in  an  action  for  divorce,  by  stipulation  waives  all  claim  to  com- 
munity property,  the  court  has  power,  under  Civil  Code  Cal.  }  146,  subd.  S.  in  a  de- 
cree granting  her  a  divorce  for  extreme  cruelty,  to  award  all  such  community  prop- 
erty, including  homestead,  to  the  husband. 

Commissioners'  decision.     Department  1. 

Appeal  from  superior  court,  Lassen  county;  W.  T.  Marsteller,  Judge. 
B,  V.  Spencer  and  J,  E,  Raker,  for  appellant.     Qoodwin  &  Davis,  for  re- 
spondent. 

Foote,  C.  The  plaintiff  brought  an  action  of  ejectment  against  the  de- 
fendant, the  administrator  of  her  divorced  husband's  estate.  The  land  sued 
for  was  a  homestead,  duly  declared  such  by  the  husband,  from  community 
property,  during  the  life-time  of  both  the  p^ies  and  the  continuance  of  their 
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marriage.    The  trial  ooart  gave  judgment  for  the  defendant;  and  from  that, 
and  an  order  refusing  to  grant  her  a  new  trial,  the  plaintiff  has  appealed. 

In  her  complaint  she  claims  the  right  to  enter,  take  possession,  and  hold  the 
land  in  dispute,  and  that  the  defendant  wrongfully  withholds  the  possession 
tliereof  from  her,  which  allegations  he  by  his  answer  denies.  It  would  there- 
fore appear  as  if,  under  the  general  issue  thus  pleaded,  the  defendant  had  a 
right  to  introduce  in  evidence  the  judgment  roll  showing  the  divorce  proc^d- 
ings  had  between  the  parties  in  anotlier  action,  which  tended  to  show  as  a 
matter  of  fact  that  the  plaintiff  did  not  have  the  right,  as  she  claimed,  to  en- 
ter upon  the  land  in  dispute  at  the  time  of  the  commencement  of  her  action. 
Semple  v.  Cook,  60  Cal.  26.  There  was  nothing  in  the  answer  which  con- 
fessed the  plain  tiff  *s  right  of  entry,  and  pleaded  the  judgment  in  the  divorce 
proceedings  by  way  of  estoppel,  as  an  avoidance  of  such  right  of  entry.  There- 
fore the  case  pf  Young  v.  Wi-ight,  52  Cal.  407,  cited  to  us  by  the  appellant,  is 
not  in  point.  We  hold,  against  the  appellant's  contention,  that  the  judgment 
roll,  the  stipulation  of  counsel  as  to  the  disposition  of  the  property  mentioned 
in  the  petition  for  a  divorce,  and  the  will  of  said  H.  C.  Stockton,  deceased, 
were  admissible  in  evidence. 

It  is  next  to  be  considered  what  effect,  if  any,  the  decree  of  divorce. had 
upon  the  plaintiff's  claim  to  a  right  of  entry. and  possession  as  against  the  ad- 
ministrator of  the  estate  of  the  deceased.  H.  G.  Stockton,  her  divorced  hus- 
band. The  petition  for  a  divorce  contains  this  averment:  "Plaintiff  further 
says  that  defendant  owns  a  tract  of  land  of  320  acres,  the  homestead  of  plain- 
tiff and  defendant,  situate  on  Susan  river,  about  seven  miles  north-west  of 
Susan ville,  in  this  county,  known  as  *  Stockton  Mill ;'  that  he  also  owns  horses, 
cattle,  sheep,  and  hogs,  the  number  of  which  is  unknown  to  plaintiff,  and 
other  personal  property;  tiiat  all  said  property  is  common  property,  and  was 
acquired  since  the  marriage  of  plaintiff  and  defendant,  and  was  not  acquired 
by  gift,  devise,  or  descent."  The  part  of  the  decree  of  divorce  pertinent  to 
the  matter  in  hand  is  as  follows:  "And  it  further  satisfactorily  appearing  to 
the  court  that  the  community  property  is  of  little  value,  and  that  the  defend- 
ant is  considerably  in  debt,  and  he  having  undertaken  the  care  and  education 
of  the  said  four  boys,  the  children  of  plaintiff  and  defendant,  and  the  plaintiff 
having  voluntarily  relinquished  all  claim  to  the  property,  it  is  further  ordered 
and  adjudged  that  the  whole  of  the  community  property  be  set  apart  to  the 
defendant."  The  stipulation  filed  in  the  cause  reads  thus:  "It  is  hereby  stip- 
ulated and  agreed  that  if  the  court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  a  divorce,  then  the  plaintiff  waives  all  cUiim  to  the  property,  or 
any  of  it;  and  the  parties  mutually  agree  that  if  the  court  be  of  the  opinion 
that  the  interests  of  the  children  will  be  protected,  that  the  plaintiff  shall  have 
the  custody  of  the  three  girls,  and  the  defendant  of  the  four  boys,  and  con- 
sent to  a  decree  so  awarding  the  custody,  if  the  court  is  of  the  opinion  that 
the  plaintiff  is  entitled  to  a  decree  at  all."  By  his  will  the  decedent,  H.  C. 
gtockton,  left  all  his  property,  real  and  personal,  to  his  four  boys,  and  directed 
further  "that  a  certain  saw-mill  known  as  the  'Stockton  Saw-Mill,*  situated 
near  the  town  of  Susanville,  in  Lassen  county,  state  of  California,  and  now 
owned  by  me,  and  also  the  ranch  connected  therewith,  shall  be  kept  until  the  * 
youngest  boy  shall  become  of  lawful  age^  "  then  the  property  to  be  divided,  etc. 

From  this  documentary  evidence  it  is  plain  that  the  court  granting  the  di- 
vorce intended  to  and  did  assign  the  homestead  and  community  property  of 
the  parties  to  the  husband.  The  complaint  identiOes  a  certain  "Stockton 
Mill"  as  a  tract  of  320  acres  of  land,  the  homestead  of  the  parties,  and  declares 
that  it  and  all  the  personal  property  described  therein  is  community  property; 
thus  definitely  including  in  the  community  property,  as  a  part  of  it,  the  home- 
stead knovi'n  as  "Stockton  Mill."  Tlie  decree,  following  the  complaint, 
assigns  all  the  community  property,  as  set  out  In  that  pleading,  to  the  hus- 
band, and,  as  the  greater  includes  the  less,  the  Stockton  mill  homestead,  as 
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described  in  the  complaint  in  tlie  action,  passed  to  H.  C.  Stockton  by  the  de-< 
cree  rendered  tiierein;  for  the  decree  can  be  made  certain  as  to  the  descrip- 
tion of  the  property  it  meant  to  assign  to  the  husband,  by  reference  to  the 
complaint,  which  contained  sufficient  description  of  it.  Cerium  eat  qttod  cer* 
turn  reddi  potest. 

The  land  described  in  the  declaration  of  homestead  is  that  sued  for  in  the 
present  action,  and  it  is  plain  to  us,  from  all  the  facts  and  circumstances  dis- 
iclosed  in  the  record  here,  that  the  only  homestead  the  parties  ever  had  while 
they  lived  as  husband  and  wife,  was  the  one  involved  in  this  controversy,  and 
decreed  to  H.  C.  Stockton,  by  the  court  trying  the  action  of  divorce,  together 
with  other  property  belonging  to  the  community.  But  the  plaintiff  contends 
that  the  court  which  granted  the  divorce  did  not  have  the  power  to  make  the 
decree  which  it  rendered  in  the  premises,  from  the  fact,  as  she  alleges,  that 
the  husband  was  found  guilty  by  that  tribunal  of  "extreme  cruelty"  towards 
her,  which  was  a  bar  to  the  assignment  to  him  of  a  homestead  taken  from  com- 
munity property,  as  he  was  not  an  "innocent  party."  As  a  conclusive  an- 
swer to  that,  it  may  be  said  that,  as  the  plaintiff  of  her  own  motion  stipulated 
that  the  court  should  assign  the  whole  of  the  property  set  out  in  her  complaint 
to  her  husband,  and  as  the  language  of  Civil  Code,  subd.  8,  §  146,  leaves  it 
entirely  discretionary  with  the  court  to  assign  or  not  the  homestead,  either 
absolutely  or  for  a  limited  period,  to  the  innocent  party,  subject  to  the  future 
disposition  of  that  tribunal,  it  would  seem  as  if  the  trial  court  had  full  power 
and  authority  to  make  the  decree  which  it  did.  The  other  points  made  do 
not  require  notice. 

It  is  evident  that  the  plaintiff  could  not,  in  an  action  of  ejectment,  recover 
from  one  in  possession  property  to  which  she  had  no  right  of  entry.  The 
judgment  and  order  should  be  affirmed. 

We  concur:    Belcher,  0.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(73  Cal.  430) 

National  Bank  of  D.  O.  Mills  &  Co.  v.  Porter  Bros.    (No.  11,036.) 

iSupreine  Court  of  QiKfomicu    September  24,  1887.) 

Principal  ahd  Agent — Factor's  Likn — Assignee  of  Bill  of  Lading. 
Aflarniing  National  Bank  v.  Porter:  li  Pac.  Rep.  693. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  Sacramento  county;   T.  B.  MoFarland, 
Judge. 
Bart  {&  White,  for  appellant.    Freeman  ds  Bates,  for  respondent. 

Belcher,  C.  C.  When  this  case  was  before  department  1  of  this  court,  it 
was,  in  our  opinion,  riglitly  decided.  11  Pac.  Rep.  693.  The  law  applicable 
to  the  facts  appearing  in  the  record  was  correctly  stated,  and  little  more  need 
now  be  added. 

It  is  urged  for  the  appellants  that  the  facts  as  stated  in  the  opinion  are  at 
variance  with  those  stated  in  the  complaint^  and  that  by  not  looking  at  the 
complaint  the  court  was  led  into  error.  The  allegation  in  the  complaint  which 
is  refeiTed  to  is  to  the  effect  that  Brewer  «fc  Co.,  being  the  owners  of  the  car- 
load of  grapes  in  question,  on  the  third  day  of  October,  1883,  shipped  the 
same  by  railroad  from  Sacramento  to  Chicago,  to  be  there  sold  by  the  defend- 
ants as  commission  merchants,  and  the  proceeds  to  be  accounted  for  to  the 
owners  of  the  fruit;  that  Brewer  &Co.  then  and  there  received  from  the  raiU 
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road  company  a  bill  of  lading,  and  on  the  same  day  assigned  the  grapes  to 
Cook  &  Son,  by  writing  on  the  bill  of  lading  an  assignment,  which  is  set  out, 
and  by  delivering  such  bill  of  lading  to  Ck)ok  &  Son.  It  is  claimed  that  under 
this  averment  there  can  be  no  question  that  Brewer  &  CJo.  owned  tlie  grapes 
when  they  were  shipped,  and  that  if  there  was  an  agreement  between  the 
parties,  either  express  or  to  be  implied  from  their  acts  and  coui-se  of  dealing, 
that  the  consignees  should  have  a  lien  upon  the  grapes  for  any  general  bal- 
ance due  them,  then  their  lien  attached  the  moment  the  grapes  were  deiiveredl^ 
to  the  railroad  company  to  be  shipped,  and  that  lien  could  not  afterwards  be 
divested  by  any  act  of  the  consignors.  In  support  of  this  position  the  princi- 
pal cases  relied  upon  are  Valle  v.  Cerre^a  AdrrCr,  36  Mo.  588,  and  Bailey  v. 
Railroad  Co.,  49  N.  Y.  75,  76. 

In  the  first-named  case  it  is  said:  "Whether  or  not  the  given  consignment 
is  to  be  considered  as  made  to  cover  a  general  balance  of  account,  will  depend 
upon  the  special  arrangements,  agreements,  and  understanding  of  the  parties; 
but  where  such  an  agreement  exists,  and  the  consignment  is  made  in  pursu- 
ance of  it,  and  there  is  nothing  else  in  the  case  wliich  is  inconsistent  with  the 
hypothesis,  the  case  would  be  governed  by  the  sam€  principle,  and  a  delivery 
to  tlie  carrier  will  be  considerSi  as  a  constructive  delivery  to  the  consignee. 
Buss.  Fact.  203;  Clark  v.  Mauran,  3  Paige,  373;  Bi-yans  v.  Nix^  4  Mees.  & 
W.  7P1;  DesTut  v.  Pope,  6  Ala.  690;  3  Pars.  Cont.  261,  and  note  w.  In  such 
case  the  shipment  and  delivery  of  the  goods  to  the  carrier,  under  the  bill  of 
lading,  amounts  to  a  specific  appropriation  of  the  property,  with  an  intention 
that  it  shall  be  a  security  or  a  payment  to  the  consignee  for  the  advances  he 
has  made." 

In  tlie  New  York  case,  the  court  said:  "It  must  appear  that  the  delivery 
was  made  with  intent  to  transfer  the  property.  Until  this  is  done  the  parol 
agreement  is  executory,  the  title  remains  in  the  consignor,  and  he  has  the 
power  to  transfer  the  property  to  whomsoever  he  pleases^  *  *  *  If  A. 
has  property  upon  which  he  has  received  an  advance  from  B.,  upon  an  agree- 
ment that  he  will  ship  it  to  B.  to  pay  the  advance,  or  to  pay  any  indebtedness, 
he  may  or  he  may  not  comply  with  hia  contract.  He  may  sliip  it  to  C,  or  he 
may  ship  it  to  B.,  upon  conditions.  As  owner  he  can  dispose  of  it  as  he 
pleases.  But  if  he  actually  ships  it  to  B.  in  pursuance  of  his  contract,  the 
title  vests  in  B.  upon  the  shipment.  The  highest  evidence  that  he  has  done 
so  is  the  consignment  and  unconditional  delivery  to  B.  of  the  bill  of  lading. 
If  the  consignor  procures  an  advance  upon  the  bill  of  lading  from  a  third  per- 
son, or  delivers  or  indorses  the  bill  of  lading  to  a  third  person  for  a  considera- 
tion, it  furnishes  equally  satisfactory  evidence  that  the  proi)erty  was  not  de- 
livered to  the  consignee,  for  the  simple  reason  that  it  was  delivered  to  some 
one  else.  ♦  *  *  As  against  the  consignor,  the  delivery  of  the  property  to 
the  carrier,  with  intent  to  comply  with  his  contract,  vests  the  title  in  the  con- 
signee.    It  is  largely  a  question  in  intention." 

We  fail  to  see  how  it  can  be  said  that  these  cases  support  the  contention  of 
appellants,  and  none  which  go  further  in  that  direction  have  been  called  to 
our  attention.  Here  it  does  not  appear  that  the  car-load  of  grapes  in  ques- 
tion was  shipped  by  Brewer  &  CJo.  in  pursuance  of  their  alleged  agreement 
with  defendants,  nor  that  the  delivery  was  made  with  the  intent  to  transfer 
the  property  to  them.  On  the  contrary,  it  is  clearly  shown  by  uncontra- 
dicted evidence  that  it  was  understood  in  advance  that  the  shipment  was  to 
be  made  for  and  on  account  of  Cook  &  Son,  to  whom  the  bill  of  lading  was 
assigned,  and  delivered  immediately  upon  its  issuance.  The  shipment  and 
assignment  of  the  bill  of  lading  were  parts  of  one  transaction,  and  were 
wholly  inconsistent  with  the  hypothesis  upon  which  the  appellants  base  their 
claim. 

As  the  case  was  presented,  we  see  no  error  in  the  rulings  of  the  court  be- 
low, and  the  judgment  and  order  should  therefore  be  affirmed. 


Digitized  by 


Google 


Cal.]  MILLER  V,  REA.  65 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(73  Cal.  437) 

Miller  v.  Thomas  and  others.    (No.  9,933.) 

{Supreme  Court  of  CUUfomia.    September  24,  1887.) 

Appeai/— Modification  of  Judgments-Rights  of  Parties  not  Served  wtTH  Notice. 
Upon  appeal  from  an  interlocutory  judgment,  where  it  appears  from  the  record 
that  the  portions  apx)ealed  fromcoul^not  be  modified  without  disturbing  the  whole 
judgment,  and  prejudicially  affecting  the  rights  of  parties  not  served  with  notice 
of  the  appeal,  the  appeal  should  be  dismissed,    McKinstey,  J.,  dissenting. 

:    For  opinion  on  former  appeal,  see  12  Pac.  Rep.  432. 

In  bank.  Appeal  from  superior  court,  Santa  Clara  county;  D.  Belden, 
Judge. 

Partition  by  Henry  Miller,  Thomas  Bea,  and  Johanna  Fitzgerald  against 
Massey  Thomas  and  some  1,200  other  defendants.  The  land  in  question  is 
the  Bancho  Las  Animas,  Santa  Clara  county,  California.  The  rancho  was  a 
Spanish  grant  to  one  Mariaud  Castro,  who  died  in  1828,  leaving  a  wife  and 
eight  children  surviving  him.  Maria  Lugardo  Castro  de  Doak,  one  of  his 
daughters,  became  the  owner,  by  inheritance,  of  an  undivided  one-sixteenth 
of  the  rancho.  The  respective  interests  of  the  parties  to  this  appeal  are  con- 
fined to  this  tract. . 

Patje  &  Elks^  A.,  W.  CrandcUl,  and  F.  P,  Bull,  for  appellants.  Houghton 
&  Reynolds,  for  respondent. 

By  the  Court.  A  motion  was  m^e  to  dismiss  the  appeal  herein,  which 
was  denied.  In  deciding  the  motion  this  court  said:  "So  far  as  appears  to  us . 
from  the  transcript,  the  judgment  might  be  modified,  if  necessary  or  proper, 
without  affecting  the  right  of  any  party  not  served"  with  notice  of  appeal. 
"If,  however,  it  should  appear  on  the  final  hearing  that  the  necessary  parties 
are  not  before  the  court  on  this  appeal,  the  appeal  will  be  held  ineffectual." 
12  Pac.  Rep.  432.  The  cause  has  since  been  ai*gued,  and,  upon  full  examina- 
tion of  the  record  in  the  light  of  the  argument,  we  are  of  opinion  that  this 
court  has  no  jurisdiction  to  entertain  the  appeal,  for  the  reason  that  there  can 
be  no  just  or  appropriate  modification  of  the  portions  of  the  interlocutory  judg- 
ment appealed  from,  without  disturbing  the  whole  judgment,  and  prejudi- 
cially affecting  the  rights  of  parties  not  served  ^vith  notice  of  this  appeal. 
Appeal  dismissed. 

Thornton,^  J.,  did  not  participate  in  the  decision. 

McKiNSTRY,  J.,  dissents. 


In  bank. 


Miller  v.  Rea.    (No.  9,847.) 
{Supreme  Court  of  Calif omia,    September  24,  1887.) 


Bt  the  Court.    On  the  authority  of  MiUer  y.  Thomat,  fupro,  filed  this  day,  appeal  dis- 
missed. 
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(73  Cal.  428) 

In  re  Estate  of  Connolly,  Deceased.    (No.  11,033.) 

{Stipreme  Court  of  California.    September  21,  1887.) 

EZBCUTOBS  AND  AdMINISTBATORS — LIABILITY  FOB  WaSTB. 

The  bondsmen  of  an  administrator  charged  with  wasting  the  assets  cannot  defend 
on  the  ground  that  the  succeeding  administrator  was  negligent  in  lirst  seeking  to 
recover  the  assets  in  the  hands  of  third  parties  to  whom  they  had  been  wrongfully 
transferred. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  V.  Coffey,  Judge. 

John  F.  Bui-ris  and  P.  Q.  Murphy,  for  appellants.  M.  L.  Q.  O'Brien  and 
W,  C,  Burnett,  for  respondents. 

Searls,  0.  J.  This  is  an  appeal  from  an  order  and  judgment  of  the  su- 
perior court  in  probate  in  favor  of  Patrick  Callahan,  administrator  of  the 
estate  of  John  Connolly,  deceased,  and  against  Daniel  Connolly,  former  admin- 
istrator of  the  same  estate,  settling  the  account  of  such  former  administrator 
at  $671.50,  and  ordering  the  same  paid  over  to  his  successor.  It  appears  from 
the  report  of  the  referee  appointed  to  take  and  state  the  account  of  the  former 
administrator  that  the  latter  received  money  and  property  of  the  estate  of  the 
value  of  $1,133;  that  he  paid  out  certain  moneys  on  account  of  the  estate, 
leaving  a  balance  of  $671.50  in  his  hands  due  the  estate,  and  that  his  services 
were  of  no  value  to  the  estate.  The  report  was  approved  by  the  court,  and 
the  order  entered  thereupon,  from  which  this  appeal  is  taken. 

Turning  to  the  testimony,  and  it  appears  that  Daniel  Connolly,  the  former 
administrator,  treated  the  assets  of  the  estate  as  though  they  were  his  own 
property;  probably  proceeding  upon  the  theory  that  he  was  the  sole  heir  at 
law  of  the  deceased.  Of  the  moneys  belonging  to  the  estate,  he  confided  $450 
to  one  Keynolda,  with  a  view  of  its  being  used  in  business  for  their  joint  ac- 
count. Of  this  sum  $200  was  lost  to  the  estate;  the  residue  having  been  col- 
lected by  the  successor  of  Connolly. 

The  exceptions  to  the  report  of  the  referee  are  taken,  not  by  Connolly,  the 
administrator,  but  by  Michael  H.'Gaffney,  and  S.  A.  Hussey,  his  bondsmen. 
Conceding  that  they  can  be  heard  in  this  connection,  and  the  most  that  they 
claim  in  favor  of  their  position  is  that  their  principal  squandered  the  estate 
most  palpably,  and  that  the  security  afterwards  obtained  from  Reynolds, 
by  which  a  portion  of  it  might  have  been  recovered,  was  lost  by  the  negli- 
gence of  the  attorney  of  the  estate.  This  is  to  put  the  case  much  stronger 
than  the  facts  will  warrant;  but  assuming  such  to  be  the  fact,  and  we  still 
think  the  action  of  the  court  below  correct.  The  successor  of  Connolly  was 
under  no  obligation  to  look  beyond  him  and  his  bondsmen  for  the  assets  of 
the  estate.  His  doing  so  was  a  voluntary  kct,  without  any  privity  with  or 
authority  from  Connolly;  and  if,  in  seeking  to  recover  from  Reynolds  a  mere 
debt  which  the  latter  owed  to  Connolly,  he  was  guilty  of  negligence,  it  does 
not  lie  with  Connolly  or  his  bondsmen  to  find  fault.  Again,  the  evidence 
tends  to  show  that, the  negligence  and  wrong,  if  any,  by  which  the  failure  to 
collect  the  money  due  from  Reynolds  occurred,  was  occasioned  by  the  conduct 
of  Swartz,  who  was  the  agent  pf  the  bondsmen,  and  that  of  Koon,  who  acted 
under  him. 

The  judgment  appealed  from  is  affirmed. 

We  concur:    MoKinstbt,  J.;  Temple,  J. 
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Bankik  t>.  C.  p.  B.  Co.  and  another.    (ITo.  12,074.) 

{Supreme  Onurt  of  Odifomia,    July  7,  1887.) 

Appkal— By  Pabty  not  Aogbieved  —  Successful  Defendaiit  ror  Apfboted  bt  New 
Trial  to  Co-Defendant. 

In  an  action  brought  bv  the  plaintiff  against  two  defendants,  judgment  was  ren- 
dered in  favor  of  one,  an^  against  the  other.  The  latter  moved  for  a  new  trial,  and 
the  court  ordered  that  the  judgment  be  "set  aside,  and  that  a  new  trial  be  granted 
the  moving  narty."  From  this  order  the  other  defendant  appealed.  Held  that,  as 
the  order  dia  not  affect  the  judgment  in  favor  of  the  other  defendant,  an  appeal 
therefrom  was  unauthorized,  and  should  be  dismissed,  because  not  taken  by  the 
"party  aggrieved."  Code  Civil  Proc.  Cal.  J  938. 

In  bank. 

By  the  Coitrt.  The  appeal  of  the  S.  P.  C.  B.  Co.  from  the  order  of  the 
court  below  granting  a  new  trial  is  unauthorized,  and  must  be  dismissed,  be- 
cause not  taken  by  "a  party  aggrieved."  Section  938,  Code  Civil  Proc.  The 
order  in  express  terms  grants  a  new  trial  only  to  the  moving  party,  i.  e,,  the 
C.  P.  R.  Co.  For  the  purpose  of  determining  the  scope  and  effect  of  an  order 
granting  a  new  trial,  we  look  afc  the  moving  papers,  as  well  as  the  language 
of  the  order.  In  this  case,  appellant  had  judgment  in  its  favor  against  plain- 
tiff, and  plaintiff  recovered  judgment  against  appellant's  co-defendant,-the  C. 
P.  R.  Co.  The  latter  moved  for  a  new  trial,  which  motion  was  granted  in  an 
order  of  which  the  following  is  a  copy:  "It  is  hereby  ordered  that  the  verdict 
and  judgment  heretofore  rendered  and  entered  herein  be,  and  the  same  are 
hereby,  vacated  and  set  aside,  and  that  a  new  trial  be  granted  the  moving 
party  herein,  upon  its  payment  to  plaintiff  of  his  costs  of  the  former  trial." 
This  order  of  the  court,  granting  a  new  trial,  did  not,  and  could  not,  affect 
the  judgment  in  favor  of  the  S.  P.  C.  R.  Co. 

Appeal  dismissed. 

(78  Cal.  96) 

Rankin  v.  C.  P.  R.  Co.  and  another.    (No.  12,191.) 

{Supreme  Court  of  California,    July  7.  1887.) 

VERDICT— Agaikst  Onk  OF  Two  Defendants— Silent  as  to  the  Otheb. 

In  an  action  brought  against  two  defendants,  C.  and  8.,  for  injuries  resulting 
from  their  joint  negligence,  C.and  8.  answering  separately,  the  jury  rendered  a  ver- 
dict against  C,  but  was  silent  as  to  8.,  and  the  clerk  entered  judgment  against  the 
plaintiff  for  the  costs  of  8.  Held^  that  this  was  not  a  verdict  upon  the  issue  raised 
by  the  answer  of  8.,  and  that  the  judgment<should  therefore  be  reversed. 

In  bank. 

PATER8027,  J.  Plaintiff  commenced  this  action  against  the  C.  P.  R.  Co. 
and  the  S.  P.  C.  R.  Co.  to  recover  for  injuries  charged  in  the  complaint  to 
have  resulted  from  the  joint  negligence  of  both  defendants.  Each  defendant 
answered  separately,  denying  the  negligence  imputed  to  it,  and  each  charg- 
ing the  other  with  negligence  at  the  junction  of  their  tracks  where  the  acci- 
dent occurred.  The  verdict  rendered  was  in  favor  of  the  plaintiff  against 
the  C.  P.  R.  Co.  for  650,000,  'but  was  silent  as  to  the  8.  P.  C.  R.  Co.  Upon 
this  verdict  the  clerk  entered  up  judgment  in  favor  of  plaintiff  against  the 
defendant  the  C.  P.R.  Co.  for  the  sum  of  $50,000  and  costs,  and  against 
plaintiff  in  favor  of  the  defendant  the  S.  P.  C.  R.  Co.  for  costs  of  the  latter. 
Unl^s  we  are  prepared  to  overrule  the  case  of  Benjamin  v.  Stewart,  61  Cal. 
605,  we  think  the  decision  therein  conclusive  upon  the  question  raised  here. 
As  we  understand  that  case,  it  was  held  that  such  a  verdict  was  not  a  decis- 
ion upon  the  issue  of  fact  raised  by  the  answer  of  the  defendant  not  named 
in  the  verdict. 

The  verdict  of  the  jury,  like  the  finding  of  the  .court,  must  pass  upon  all 
the  issues,  and  be  free  from  ambiguity  and  uncertainty.    And  where  there 
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is  a  party  plaintiff  or  defendant  in  whose  favor,  or  against  whom,  judgment 
may  be  entered,  regardless  of  the  rights  of  those  with  whom  he  is  joined,  the 
verdict  should  expressly  declare  in  favor  of  or  against  such  party.  The  in- 
tent of  the  jury  should  not  be  left  to  inference  or  presumption.  Jenkins 
V.  ParkhilU  25  Ind.  473;  Settle  v.  Alison,  8  Ga.  208.  Of  course,  where 
the  plaintiff  takes  a  judgment  against  some  of  the  defendants,  his  action 
amounts  to  a  dismissal  of  the  case  against  the  other  defendants  sued  as  joint 
tort-feasors,  and  the  judgment  debtors  cannot  complaim,  there  being  no  con- 
tribution; but  in  this  case  it  is  the  plaintiff  who  complains  that  a  judgment 
has  been  entered  in  favor  of  one  of  the  defendants,  against  his  wishes,  and 
without  a  finding  of  the  jury  to  support  it.  The  case  went  to  the  jury 
with  instructions  which  show  that  plaintiff  was  demanding  an  adjudication 
of  all  the  issues  as  to  both  parties,  and  there  is  nothing  subsequent  to  show 
consent  to  anything  less  on  the  part  of  plaintiff,  or  from  which  such  consent 
or  a  waiver  may  be  fairly  presumed. 

The  verdict  in  this  case  is  not  simply  informal  or  defective  in  matters  that 
the  plaintiff  was  bound  to  have  corrected  at  the  trial  or  waive  the  defect.  It 
is  no  verdict  at  all  upon  the  issue  raised  by  the  answer  of  the  defendants.  P. 
C.  R.  Ck).,  and  the  failure  of  plaintiff  to  call  for  a  correction  of  the  verdict 
does  not  raise  a  presumption  that  the  issue  had  been  abandoned  by  him  on 
the  trfal. 

Judgment  reversed. 

We  concur:    Searls,  C.  J.;  McFarland,  J.;  McKinstry,  J.;  Temple,' 
J.;  Thornton,  J. 


(73  Cal.  464) 

HoNiG  tj.  Pacific  Bank.    (No.  11,758.) 

{Supreme  Court  of  Oalifomia.    September  27,  1887.) 

1.  Banks  and  Banking— Oebtificate  or  DKPoprr—tJKAUTuoRiZED  Payment  to  Agknt. 

Peys'^r,  a  collector  in  the  employ  of  Honig,  deposited  in  a  bank,  without  the  lat- 
ter's  knowledge,  certain  sums  of  money,  and,  in  designating  to  whose  order  the 
same  was  to  be  payable,  wrote  in  the  bank  register,  **N.  Honig,  by  S.  A.  Peysen" 
Thereupon  the  bank  issued  and  delivered  to  Peyser  certificates  of  deposit  payable 
to  the  order  of  "  M.  Honig,"  which  were  afterwards  paid  by  the  bank  upon  the  in- 
dorsement by  Pej's<'r  of  ''N.  Honig,  by  S.  A.  Peyser."  Subsequently,  Honig, 
learning  of  the  transaction,  ratified  the  act  of  Peyser  in  depositing  the  money,  and 
sued  the  bank  upon  the  certificates  so  paid.  Held,  there  was  no  contract,  express 
or  implied,  that  the  certificates  were  payable  only  when  indorsed  according  to  the 
signature  in  the  register ;  and  that  Honig  was  entitled  to  recover.  McFabland  and 
Paterson,  J  J.,  dissenting. 

2.  Same — ^Deposit  by  Agent— Fictitious  Principal. 

a  bank  assuming  that  a  depositor,  who  designates  himself  as  agent,  represents  a ' 
fictitious  principal,  does  so  at  its  peril. 

3.  Same  —  Delivery  to  Agent — Action  on.  by  Payee  —  Unauthorized  Payment  to 

Agent. 

The  fact  that  a  certificate  of  deposit  was  in  the  possession  of  defendant  bank  (from 
which  it  was  issued)  at  the  time  of  commencing  the  action,  and  was  never  actually 
delivered  to  the  payee  named,  is  no  defense  to  an  action  thereon  by  such  payee, 
when  it  appears  that  there  had  been  a  constructive  delivery  to  the  payee  through 
his  agent,  and  that  the  possession  of  the  deteudant  had  been  obtained  by  paying 
the  certificate  on  the  agent's  unauthorized  indorsement  of  the  payee's  name. 

4.  Same— Ratification  of  Deposit  by  Agent  —  Payment  to  Agent  not. Binding  on 

Principal. 

Upon  a  ratification  of  the  unauthorized  acts  of  an  agent  in  depositing  in  a  bank 
certain  sums  of  money,  a  recovery  may  be  had  by  the  principal  of  the  full  amount 
depositetl,  as  evidenced  by  certificates  of  deposit  issued  by  the  bank,  and  wrong- 
fully paid  to  the  agent,  withoutshowing  the  amount  actually  received  bj^the  bank, 
and  although  the  nionej'  drawn  by  the  agent  on  the  first  certificate  may  have  been 
used  to  purchase  the  second.    McFarland  and  Paterson,  JJ.,  dissenting. 

In  bank.    Appeal  from  superior  court,  San  Francisco;  J.  F.  Sullivan, 
Judge. 
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^    Chas,  J.  Swift,  for  appellant.    Crittenden  Thornton  and  F,  H.  Merzhnchf 
for  respondent. 

Temple,  J.  This  action  is  brought  upon  six  certificates  of  deposit,  made, 
executed,  and  delivered  to  the  plaintiff,  by  the  defendant.  They  are  all  in 
the  same  words,  except  as  to  date  and  amount.  The  following  is  a  copy  of 
the  first  issued: 

"^250.  No.  3,289. 

"Pacific  Bane,  N.  W.  cor.  Sansome  and  Pine  Streets-^Series  B. 

"San  Francisco,  January  19,  1885. 

"N.  Honig  has  deposited  in  this  bank  two  hundred  and  fifty  dollars  in 
gold  coin,  payable  to  self  or  order  on  the  return  of  this  certificate,  properly 
indorsed.  M.  W.  Upton,  Teller. 

"S.  G.  Murphy,  Cashier." 

The  deposits  were  in  fact  made  by  one  S.  A.  Peyser,  who  was  the  clerk  of 
the  plaintiff,  and  the  certificates  were  delivered  to  him.  When  he  made  the 
deposits  Peyser  demanded  certificates,  and  wrote  in  the  register  of  certificates 
of  deposit,  under  the  head  of  "To  Whose  Order,"  "j^.  Honig,  by  S.  A.  Pey- 
ser," and  the  money  was  paid  to  him  on  each  and  all  of  the  certificates. 
Honig  had  for  many  years  been  a  well-known  business  man  in  San  Francisco, 
but  he  had  never  had  dealings  with  the  defendant  other  than  to  collect  money 
on  checks  on  the  bank;  and  it  does  not  appear,  otherwise  than  by  the  register 
and  the  issuance  of  the  certificates,  that  the  ofiicers  of  the  bank  ever  knew  of 
liis  existence. 

Peyser  was  in  the  employ  of  Honig.  and  was  intrusted  with  the  collection 
of  moneys,  but  Honig  did  not  autltorize  him  to  make  these  or  any  deposits 
with  the  bank;  did  not,  in  fact,  know  of  the  deposits,  or  that  any  certificates 
had  been  issued,  until  long  after  the  certificates  had  been  paid  to  Peyser,  as 
before  stated.  Of  course,  Peyser  had  no  authority  from  Honig  to  indorse  the 
certificates,  or  to  obtain  the  money  upon  them.  Some  time  after  their  pay- 
ment, Honig  discovered  the  fact,  and  brought  this  suit  upon  the  certificates, 
although  they  had  b^en  so  paid,  and  had  in  fact  been  surrendered  by  Peyser 
to  the  bank,  and  were  still  in  possession  of  the  bank. 

As  to  the  register  of  signatures,  the  cashier  testified  as  follows:  "The 
register  book  of  cei-tificates  of  deposits  is  a  signature  book,  or  book  of  identi- 
fieation,  which  is  placed  before  a  person  making  a  deposit  in  this  way,  and  in 
which  he  writes  his  name  then  and  there;  and  opposite  to  that  man's  name 
is  the  amount  that  the  certificate  is  issued  for  and  the  number;  and,  on  the 
return  of  that  certificate  to  the  bank,  the  paying  teller  is  required  to  examine 
and  compare  the  signature  of  the  indorsement  with  the  signature  of  the  party 
depositing  the  money;  and  if  that  signature  is  not  genuine,  and  has  not  the 
appearance  of  being  genuine,  and  written  by  the  party  who  deposits  the  money, 
payment  is  refused  upon  it. " 

It  is  contended  that  a  certificate  of  deposit  is  a  form  of  deposit  by  one  with 
whom  the  bank  has  not  a  regular  account:  that  the  depositor,  on  leaving  his 
money,  leaves  also  his  signature,  thereby  designating  upon  what  indorsement 
the  money  may  be  withdrawn;  that  thecontract  really  is  to  pay  upon  the  sur- 
render of  the  certificate  indorsed  by  the  same  peraon,  and  in  the  same  way,  that 
the  register  is  made  in  the  certificate  of  deposit  book.  But  the  trouble  with 
this  contention  is  that  the  certificate  is  a  negotiable  instrument.  On  their 
face,  the  certificates  sued  on  ace  payable  to  N.  Honig  or  order.  Tlie  register  is 
a  private  book,  kept  by  the  bank  for  its  own  convenience  and  protection.  It 
forms  no  part  of  the  negotiable  instrument  issued  by  the  bank.  If  an  indorse- 
ment is  required,  the  character  of  it  is  indicated  on  the  face  of  the  paper  it- 
self, which  is  expressly  made  payable  to  Honig  or  order. 

The  exigencies  of  the  defendant's  case  would  require  us  to  hold  that:  (1) 
Had  Honig  presented  in  person  the  instrument  which  is  expressly  made  pay- 
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able  to  him  or  order,  the  bank  could  have  properly  refused  payment,  and  that 
upon  such  refusal  no  action  would  lie  on  the  part  of  Honig  against  the  bank. 
(2)  That,  had  Honig  assigned  the  certificate  for  a  valuable  consideration,  the 
lissignee  could  not  have  obtained  the  money,  although  by  law  it  is  negotiable, 
and  is  expressly  made  payable  to  Honig's  order,  (3)  That  Peyser  could  have 
indorsed  Honig's  name,  and  demanded  the  money,  although  the  defendant 
knew  he  was  no  longer  in  the  employ  of  Honig,  and  that  Honig  expressly 
protested  against  his  authority  to  indorse  his  name,  or  to  receive  the  money 
for  him.  That  is,  that  Peyser  was  able  without  Honig's  knowledge  or  con- 
sent to  constitute  himself  Hoiiig's  agent,  and  tliat  the  agency  was  irrevoca- 
ble. And  (4)  in  case  of  Honig's  death,  his  administrator  could  not  get  the 
money,  but  Peyser  could  still  obtain  it;  and,  in  case  of  his  death,  his  admin- 
istrator, too,  could  have  drawn  the  money. 

If  I  send  my  messenger  boy  to  make  a  deposit  for  me,  and  he  discloses  his 
principal,  and  the  certificate  is  issued  payable  in  terms  to  me,  the  contention 
is  that  I  cannot  collect  the  money  until  I  cause  my  own  name  to  be  indorsed 
on  the  certificate  by  the  boy,  who  at  the  time  may  be  in  Hong-Kong.  This 
cannot  be  so.  If  the  bank  keeps  a  certificate  book  for  its  protection,  its  offi- 
cers must  see  to  it  that  they  get  the  right  signature  in  the  book.  It  ran  not, 
by  taking  the  wrong  signature,  prevent  the  true  owner  from  getting  his 
money  on  demand. 

There  is  no  contract,  express  or  implied,  that  the  certificate  was  payable 
only  when  indorsed  according  to  the  signature  in  the  register.  The  cf*rlificate 
of  deposit  register  is  evidently  a  mere  private  bouk,  whose  contents  cannot 
concern  the  holder  of  a  negotiable  certificate;  but,  if  it  were  otherwise,  it  is 
difficult  to  discover  how  it  could  help  the  defendant.  For,  after  all,  this  book 
only  shows  the  number  of  the  certificate,  the  amount  for  which  it  was  drawn, 
and  to  whose  order  it  was  made  payable,  which  in  this  case  was  Honig.  The 
cashier  is  presumed  to  know  that  no  act  of  hjs  could  authorize  Peyser  to  act 
as  Honig's  agent;  and  that,  if  Peyser  had  then  been  the  agent  of  Honig,  it 
was  competent  for  Honig  to  withdraw  the  agency  at  any  time. 

It  is  said  that  a  person  may  deposit  in  a  fictitious  name,  or  may  give  any 
name  he  chooses*  at  the  bank;  so  he  may  represent  himself  as  the  agent  of  a 
fictitious  principal,  and  in  such  case  he  can  draw  the  money  in  the  name  in 
which  the  deposit  was  made.  Let  this  be  admitted.  It  does  not  cover  this 
case.  Here,  the  principal  was  not  fictitious.  The  bank  cannot  assume  that 
a  named  principal  is  a  fictitious  person,  or,  if  it  does  so,  it  will  be  at  its  peril. 
Morgan  v.  Bank,  1  Duer,  434.  The  fact  that  the  certificates  were  in  the 
possession  of  the  defendant  is  immaterial.  They  had  been  executed  and  duly 
delivered  to  the  plaintiff  through  his  agent.  The  defendant  came  into  pos- 
session of  them  wrongfully,  and  without  having  paid  them  to  plaintiff  or  his 
order. 

It  is  said  that  plaintiff  cannot  recover  the  full  amount  of  all  the  certificates, 
for  he  has  not  shown  that  defendant  received  more  than  ^00  altogether. 
This  is  upon  the  theory  that  Peyser  may  have  drawn  the  money  on  the  first 
certificate  and  redeposited  it,  or  some  of  it,  to  purchase  the  second  certificate, 
and  so  on.  This  would  perhaps  have  been  a  tenable  position  if  Honig  had 
sued  for  money  had  and  received,  ignoring  the  certificate  on  the  ground  that 
the  deposit  was  not  authorized  by  him.  But  there  can  be  no  doubt  of  the 
proposition  that  plaintiff  was  at  liberty  to  ratify  the  unauthorized  act  of  his 
agent,  and  sue  on  the  certificates^  and  that  he  could  do  this  without  author- 
izing Peyser  to  indorse  his  name  upon  the  certificates.  They  were  entirely 
distinct  transactions.  The  action,  then,  was  brougTit  upon  several  negoti- 
able instruments,  each  of  them  reciting  the  exact  amount  of  money  received 
from  Honig,  and  promising  to  pay  the  same  to  Honig  or  his  order.  None  of 
them  have  been  paid  to  plaintiff  or  his  order,  or  to  his  agent.  When  plain- 
tiff proved  the  execution  and  delivery  of  the  Instruments,  and  that  they  had 
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not  been  paid,  he  made  ont  his  case.  All  that  appears  in  answer  to  this  hs 
that,  under  the  peculiar  circumstances  of  this  case,  it  is  possible  that  only 
8300  of  Honig's  money  was  received  by  the  bank.  We  cannot  disturb  the 
finding  of  fact  of  the  trial  court  on  the  ground  that  upon  the  evidence  it  is 
possible  that  the  defendant  did  not  receive  so  much  of  the  plaintiff's  money. 
The  burden  of  proof  was  clearly  shifted  to  defendant. 

The  defendant  having  possession  of  the  certificates,  the  plaintiff  was  not 
required  to  produce  and  surrender  them ;  but,  if  that  were  necessary,  it  was 
done  when  the  defendant  was  compelled  to  produce  them  and  submit  them  to 
the  court.  Having  come  into  the  possession  of  them  unlawfully,  defendant 
held  them  for  the  plaintiff. 

The  judgment  and  order  should  be  affirmed,  and  it  is  so  ordered. 

We  concur:    Searls^  C.  J.;  McKinstry,  J.;  Shabfstein,  J. 

McFakLakd,  J.  I  dissent.  This  is  an  appeal  by  defendant  from  a  Judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
The  complaint  contains  six  counts.  The  first  avers  that  on  January  19, 1885, 
defendant  "made  and  executed  unto  the  plaintiff  its  certain  paper  writing 
whereby  it  promised  to  pay  unto  plaintiff,  or  his  order,  the  sum  of  two  hun- 
dred and  fifty  [$250]  dollars,'*  and  that  afterwards  plaintiff  demanded  pay- 
ment of  the  same,  and  defendant  has  not  paid  the  same,  nor  any  part  thereof. 
There  is  no  averment  of  the  specific  character  of  the  "paper  writing,"  or  that 
it  was  ever  delivered  to  plaintiff,  or  that  he  ever  had  possession  of  it,  or  that 
he  was  ever  the  owner  or  holder  of  it,  or  that  he  ever  presented  it  at  tlie  bank 
of  defendant  for  payment.  The  other  five  counts  are  similar  to  the  first,  ex- 
c^t  that  in  each  count  a  "paper  writing"  of  a  different  date  and  for  a  differ- 
ent amount  is  averred.  The  largest  amount  named  in  either  count  is  $800; 
and  the  latest  date,  the  second  day  of  March,  1885.  The  aggregate  amount  of 
all  the  paper  writings  was  $1,250,  for  which  sum,  with  interest,  judgment 
was  rendered. 

At  the  trial,  plaintiff,  to  prove  the  averments  of  his  complaint,  procured 
from  the  custody  of  defendant  six  paper  writings,  each  marked  "Paid"  on  its 
face,  and  introduced  them  in  evidence,  against  the  objections  and  exceptions 
of  defendant.  They  proved  to  be  paper  writings  in  the  form  of  certificates 
of  deposit,  in  which  plaintiff  was  named  as  depo3itor.  The  one  first  in  date 
— and  the  others  were  the  same,  mutatis  mutandis — was  as  follows:  "N. 
Honig  hap  deposited  in  this  bank  $250  in  gold  coin,  payable  to  self  or  order 
on  return  of  this  certificate,  propetiy  indorsed.''  It  was  properly  signed  by 
the  officers  of  the  bank,  and  was  indorsed,  "N.  Honig,  by  8.  A.  Pkyser." 
Across  its  face  it  was  marked  with  a  blue  stamp:     "Paid  23  Paying  Teller." 

The  undisputed  facts  of  the  transaction  are  these:  On  the  said  nineteenth 
of  January — the  date  of  first  certificate — one  S.  A.Peyser  went  into  the  bank 
of  defendant  and  deposited  $250,  and  took  for  it  a  certificate  of  deposit.  It 
is  the  custom  of  the  bank,  when  a  man  wants  a  certificate  of  deposit,  to  re- 
quest him  to  write  his  name  in  a  signature  book,  or  book  of  identification. 
Opposite  his  signature  is  written  the  number  of  the  certificate  issued  him, 
with  date,  amount,  etc.,  so  that,  when'  it  is  presented  for  payment,  the  pay- 
ing teller,  by  comparing  the  signature  by  which  it  is  indorsed  with  the  signa- 
ture jpreviously  written  in  the  book,  may  see  that  they  are  the  same,  and  that, 
therSore,  the  certificate  is  "properly  indorsed."  In  accordance  with  this  re- 
quirement, Peyser  wrote  in  the  signature  book  "N. Honig,  by  S.  A.  Peyser," 
under  the  heading,  "To  Whose  Order,"  and  the  certificate  was  issued  and 
delivered  to  him  with  "N.  Honig"  named  as  depositor.  In  a  few  days  Pey- 
ser returned  with  the  certificate  indorsed  just  as  written  in  the  signature 
book, — "N.  Honig,  by  S.  A.  Peysee," — was  paid  the  money,  and  delivered 
up  the  certificate  to  the  bank  for  cancellation.    Shortly  afterwards  he  made 
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another  deposit,  and  received  another  certificate,  in  the  same  way,  which,  in 
a  few  dajs,  was  paid  to  him  in  like  manner;  and  so  on,  until  tlie  six  certifi- 
cates bad  been  thus  issued  and  paid,  except  that  one  of  them  was  payable  tp 
"X.  Honig,  per  S.  A.  Peyser,"  and  another  was  also  indorsed  by  a  firm  called 
"Davis  &  Cii.,"  and  seems  to  have  passed  through  the  clearing-house.  Each 
time,  Peyser  wrote  in  the  signature  book,  "K.  Honig,  by  S.  A.  Peyser,*'  and 
the  certificate  was  thus  indorsed  before  payment.  Each  certificate  was  paid 
before  its  successor  was  issued,  so  that  the  greatest  amount  which  Peyser 
ever  had  at  the  bank  at  any  one  time  was  $300. 

While  these  transactions  were  taking  place,  the  plaintiff,  Honig,  knew 
nothing  whatever  about  them.  He  had  never  authorized  Peyser  to  deposit 
any  of  his  money  at  that  bank,  and  did  not  know  that  Peyser  had  made  any 
deposits  there,  of  any  character.  Honig  had  never  been  a  customer  of  the 
bank,  had  no  account  there  of  any  kind,  and  had  never  himself  received  from 
it  any  certificate  of  deposit;  and  he  was  entirely  unknown  to  the  bank.  But, 
after  the  transactions  were  concluded,  and  all  the  certificates  had  been  paid 
and  taken  up  by  the  bank,  the  said  Peyser  died;  and,  a  few  months  after  his 
death,  plaintiff,  having  then  learned  of  these  transactions,  demanded  of  the 
defendant  that  it  should  pay  all  of  said  certificates  over  again  to  him;  and, 
the  demand  being  refused,  this  action  was  commenced.  He  made  no  proof 
at  the  trial  that  any  of  the  money  deposited  by  Peyser  belonged  to  him, 
(plaintiff,)  but  he  relied  entirely  on  the  mere  fact  that  his  name  was  in  the 
certificates  as  depositor. 

Upon  these  facts  I  do  not  think  that  plaintiff  was  entitled  to  judgment; 
and  therefore  I  do  not  deem  it  necessary  to  discuss  at  length  appellant's  two 
points,  that  the  complaint  was  not  sufiicient,  and  that  the  certificates  were 
not  admissible  in  evidence.  I  do  not  see  how  the  principles  of  law  applicable 
to  the  peculiar  qualities  of  negotiable  paper  can  be  invoked  in  this  case.  Those 
principles  apply,  ordinarily,  when  the  rights  of  sureties,  indorsees,  guarantoi-s, 
and  third  persons  generally,  intei-vene.  If  the  certificates  invoked  in  this  case 
had  not  contained  the  words  "or  order,"  or  any  equivalent  words,  the  claim 
of  plaintiff  would  not  have  been  of  any  less  legal  value.  If  it  be  shown  that 
a  negotiable  instrument,  made  by  A.  to  B.,  was  without  consideration,  B. 
cannot  maintain  an  action  upon  it  against  A.  Between  the  original  parties 
there  is  not  often  any  difference  whether  a  bailment  or  debt  be  evidenced  by 
a  simple  receipt  or  a  negotiable  promise,  except  that,  in  the  latter  case,  a  con- 
sideration is  presumed.  If  the  money  deposited  by  Peyser  with  defendant  was 
not  the  money  of  plaintiff,  upon  what  principle  can  he  recover  in  tl,us  action? 
If  he  had  obtained  possession  of  the  certificates  before  payment,  and  then  had 
demanded  payment,  or  had  indorsed  them  to  third  parties,  different  questions 
might  have  arisen.  The  only  parties  to  the  contract  were  the  bank  and  Pey- 
ser; part  of  that  contract  was  that  the  certificates  should  have  the  indorsement 
which  had  been  written  in  the  book  of  identification ;  they  were  returned  with 
that  indorsement;  the  money  was  paid,  and  the  instruments  were  taken  up 
and  canceled;  and  thus  the  contract  was  executed  and  ended  before  there  was 
any  assertion  of  the  claim — real  or  pretended — of  plaintiff. 

The  only  position  having  any  strength  which  plaintiff  could  take,  is  that 
the  certificates,  being  in  form  negofiable,  import  a  consideration;  that  Ls, 
make  ^  prima  faci^  case  of  ownership  of  the  money  by  plaintiff.  Plaintiff, 
however,  in  his  testimony,  entirely  repudiates  the  agency  of  Peyser  in  every, 
part  of  the  transaction.  He  says  that  he  knew  nothing  about  the  certificates 
until  after  Peyser's  death.  But.  if  Peyser  was  not  plaintiff's  agent  in  receiv- 
ing the  certificates,  then  the  insertion  of  phiintiff's  name  therein  goes  for 
naught,  and  he  can  base  no  right  thereon.  On  the  other  hand,  if,  notwith- 
standing his  testimony,  he  seeks  now  to  adopt  and  ratify  the  agency  of  Pey- 
ser, he  must  adopt  the  whole  of  that  agency,  or  none.  Story,  Ag.  §  250.  But 
suppose  it  be  assumed  that  the  money  belonged  to  plaintiff,  and  was  in  the 
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possession  of  Peyser,  as  his  agent,  how  would  the  case  stand  then?  It  has 
been  held  in  some  cases  that  an  original  bailor  may  maintain  detinue  against 
a  second  l>ailee;  but  never,  we  apprehend,  where  the  second  bailee  has  safely 
redelivered  the  thing  bailed,  according  to  his  contract,  to  the  first  bailee,  be- 
fore notice  and  demand  by  the  original  bailor.  Story,  Bailm.  g§  105-107  If 
B.,  having  the  custody  of  money  of  A.,  intrusts  it  to  C,  for  temporary  safe- 
keeping, and  C.  returns  it  to  B.  before  any  notice  or  demand  by  A.^  then  A. 
has  no  action,  either  ex  contractu  or  ex  delicto,  against  C,  because  C.  has  nei- 
ther broken  a  contract,  nor  done  a  wrong.  ' 
However,  I  think  that  no  case  can  be  found  where  an  action  has  been  suc- 
cessfully maintained  directly  upon  a  negotiable  instrument,  not  lost  or  de- 
stroyed before  cancellation,  when  the  plaintiff  had  never  been  in  possession 
of  the  instrument,  and  had  never  known  of  its  existence  until  after  its  exist- 
ence  had  ended.  Here,  the  appellant  was  in  possession  of  the  instruments 
sued  on  at  the  time  the  action  was  commenced,  claiming  to  own  them  as  can- 
celeii  obligations.  And  it  has  been  directly  held  in  Crandall  v.  Schroeppel, 
1  Hun.  557,  that  a  party  claiming  to  own  a  promissory  note  in  the  possession 
of  another,  who  also  claims  to  own  it,  cannot  maintain  action  on  it,  and  that 
the  title  to  the  note  cannot  be  settled  in  such  an  action.  Of  course,  this  case 
differs  widely  from  the  common  case  where  a  man  opens  a  general  account 
with  a  bank, 'and  a  contract  relation  between  the  parties  exists  from  the 
start.  There  the  original  party  alone  has  the  right  to  draw  against  the  ac- 
count, no  matter  by  whom  he  may  send  deposits.  It  no  doubt  would  have 
been  more  regular  and  safer  if  appellant  had  required  Peyser  to  take  the  cer- 
tificates in  his  own  name,  and  dangerous  complications  might  have  arisen; 
but,  under  the  facts  here,  in  my  opinion,  there  is  no  phase  of  justice,  and  no 
rule  of  law,  which  compels  appellant  to  repay  these  dead  and  canceled  instru- 
ments. 

Paterson,  J.  I  dissent.  The  bank  and  Peyser  had  the  right  to  enter  into 
an  agreement  that  the  former  should  pay  the  money  deposited  by  the  latter  to 
theoi-der  of  "N.  Honig,  by  S.  A.  Peyser."  and  this  agreement  was  binding, 
unless  the  rights  of  innocent  parties  intervened.  The  instrument  never  was 
delivered  to  Honig.  The  fact  that  it  is  negotiable  in  form  is  immaterial.  If 
plaintiff's  riglit  to  recover  depends  upon  the  agency  of  Peyser,  it  is  sufiicient 
to  say  that  the  plaintiff  must  ratify  or  repudiate  all  of  his  acts.  He  cannot 
ratify  the  deposit,  and  repudiate  the  indorsement.  There  is  nothing  to  show 
that  plaintiff  owned  the  money  deposited  by  Peyser.  At  most,  the  plaintiff 
ought  not  to  recover  more  than  $300. 


(73  Cal.  475) 

PENDERGfRASs,  Adm'r,  etc.,  V.  Cross,  Judge,  etc.      (No.  12,243.) 

{Supreme  Oowi  of  Oalifomia.    September  27,  1887.) 

New  Triai/— Motion  for  Amended  Statement— Presenting  within  R;«asokablb  Ttmr 
Code  Civil  Proc.  Cal.  §  659,  prescribing  the  time  within  which  an  aiueiiv^ca  state- 
ment, iu  motion  for  a  new  trial,  must  be  presented  for  settlement,  does  not  apply 
when  the  amendments  are  adopted  by  the  moving  party,  and  iasuch  case  the  state- 
ment so  amended  may  be  presented  within  a  reasonable  time,  (Id.  subd.  3;)  and, 
the  trial  judge  having  decided  that  the  time  of  presentment  was  reasonable,  it  is  his 
duty  to  settle  and  certify  the  statement. 

In  bank.    Petition  for  writ  of  mandate  to  superior  court»  Tulare  county; 
W.  W.  Cross,  Judge. 
Sidney  V.  Smith,  for  petitioner. 

Bt  the  Court.  A  j udgmen t  for  defendant  was  eh tered  in  an  action  w  here- 
in the  petitioner  herein  was  plaintiff,  and  one  Burris  was  defendant.  The 
plaintiff  in  that  action  gave  notice  of  intention  to  move  for  a  new  trial,  and 
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served  on  defendant's  attorney  a  draft  statement  of  the  case.  'Within  statu- 
tory time  the  defendant  served  amendments  to  the  statement,  which  were 
adopted  hy  the  plaintiff.  We  say  the  amendments  were  adopted,  because  the 
plaintiff  did  not  indicate  his  non-adoption  of  tliem  by  serving  notice'that  the 
statement  and  amendments  would  be  presented  to  the  judge  for  settlement, 
as  prescribed  in  Code  Civil  Proc.  §  659.  The  plaintiff,  having  adopted  the 
amendments,  delivered  the  statement  as  amended  to  the  clerk,  for  the  judge, 
to  be  settled,  (the  judge  being  absent  from  the  county,)  after  the  expiration 
of  the  time  witliin  which  the  statement  and  ameudmento  must  (upon  notice) 
have  been  presented  to  the  judge  for  settlement,  or  delivered  to  the  clerk  for 
him,  had  the  amendments  not  been  adopted  by  the  plaintiff.  The  petitioner 
now  prays  that  the  judge  be  ordered  by  mandate  to  settle  and  certify  the  state* 
ment;  the  judge  having  refused  to  settle  it. 

Code  Civil  Proc.  subd  3,  §  659,  does  not  limit  the  time  within  which  a  state- 
ment as  amended — when  the  amendments  are  adopted  by  the  moving  party — 
shall  be  presented  to  the  judge,  or  delivered  to  the  clerk  ^or  settlement.  It 
may  be  done  in  a  reitsonable  time.  The  superior  judge,  as  appears  from  his 
answer  herein,  decided  that  the  time  was  reasonable,  provided  the  law  permits  a 
statement  as  amended,  where  the  amendments  are  adopted,  to  be  presented 
lor  settlement,  or  to  be  delivered  to  the  clerk,  for  the  judge,  after  the  time 
within  which  the  statement  and  amendments  must  be  presented  to  the  judge, 
or  delivered  to  the  clerk,  in  cases  where  the  amendments  are  not  agreed  to; 
but  that  the  moving  party  had  neglected  "  to  pursue  the  proper  steps  to  have 
said  statement  settled  within  the  time  required  by  law."  The  judge  having 
so  held  that  the  statement  was  delivered  to  the  clerk  within  a  reasonable  time, 
it  was  his  duty  to  settle  and  certify  the  statement. 

Let  the  writ  issue. 

MoKiNSTRT,  J.,  expressing  no  opinion. 

(73  Cal.  459) 

BowDEN  V.  Pierce.     (No.  11,004.) 
{Supreme  Court  of  Cdlifomia,    September  27,  1887.) 

1.  EXBCUTOBS    AND   ADMINISTRATORS  — EXECUTOR    DB    SON  TOBT  — CALIFORNIA    PrOBATB 

Practice. 

There  is  no  snch  officer  as  executor  de  son  tort  recognized  under  the  California 
probate  practice. 

2.  Sam R— Executor  de  Son  Tort— Refusal  to  Act. 

The  fact  that  one  who  was  named  in  a  will  as  executor  applied  for  letters,  which 
the  court  granted,  does  not  make  him  a  trustee  of  the  estate,  when  he  refused  or 
neglected  to  qualify ;  and  contracts  made  by  him  with  the  executrix,  if  fair  and 
just,  are  not  void,  although  they  redounded  to  his  benefit. 

In  bank.    For  the  opinion  rendered  in  department  1,  see  14  Pac.  Rep.  302. 

By  the  CJourt.  Por  the  reasons  given  in  the  opinion  rendered  in  depart- 
ment 1,  order  affirmed. 

Thoenton,  J.,  expressed  no  opinion. 


In  bank. 


BowDEN  V.  Pierce.    (No.  9,588.) 
{Supreme  Court  qf  Calif orfUa.    September  27, 1887.) 


By  the  Court.    This  is  an  appeal  ft'om  the  Judgment,  and,  no  error  appearing  in 
the  Judgment  roll,  the  Judgment  is  affirmed. 

TH0R17T0N,  J.,  expressed  no  opinion. 
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(&  Utah.  2i3) 

Wasatch  Men.  Co.  tj.  Jennings  and  others. 
{Supreme  Qmrt  of  Utah.    September  2,  1887.) 

1.  Corporations— Advances  by  Directors— Redemption  from  Execution  Sale. 

a  mining  corporation,  whose  property  had  been  sold  on  execution,  made  an  oral 
agreement  with  two  of  its  directors,  one  of  whom  was  its  president,  by  whiph  they 
agreed  to  advance  the  money  for  the  redemption  of  the  property  from  tiie  execu- 
tion sale,  and  the  corporation  agreed  tliat  the  money  so  advanced  should  be  a  nre- 
ferred  debt,  and  that  the  assignment  of  the  certificate  of  sale  and  the  marshal's  deed 
should  be  taken  in  the  name  of  the  president  and  director,  and  held  by  them  as 
security  for  its  payment.  The  president  and  the  director  paid  the  redemption 
money  to  the  marshal,  and  took  his  deed  in  their  own  names.  Held,  that  the 
amount  so  paid  to  redeem  should  be  regarded  as  a  debtdue  from  the  corporation 
to  the  president  and  the  director,  and  that  the  marshars  deed  should  be  regarded 
as  a  mortgage,  and  not  as  an  absolute  conveyance. 

2.  Same — Lien  of  Directors  for  Advances. 

A  mining  corporation,  seeking  to  have  a  marshal's  deed  conveying  its  property 
to  J.  and  C.  declared  a  mortgage,  alleged  in  its  complaint  that  the  summonses  is- 
sued in  the  cases  that  resulted  in  the  judgments  and  sales  under  which  defendant 
claimed  title  were  improperly  served;  but  allej^ed,  further,  that  after  the  sale  and 
before  the  time  for  redemption  had  ex]>ired,  said  J.  and  C,  through  whom  defend- 
ants claimed  title,  agreed  to  advance  the  money  necessary  for  redemption,  to  pro- 
tect the  rights  of  the  corporation,  and  to  take  the  assignment  of  the  certificate  of 
sale  and  the  marshal's  deed  in  their  own  names,  as  security  unt,il  their  advances 
had  been  refunded  to  them.  Held,  that  such  allegations  of  the  complaint  showed 
an  equitable  claim  on  the  property  in.  the  defendants  until  their  advances  were 
paid. 

3.  Same — Redemption  by  Directors — Constructive  Trust. 

Two  directors  of  a  mining  corporation  whose  property  had  been  sold  on  execu- 
tion, one  of  whom  was  the  president  of  the  corporation,  agreed  to  pay  the  money 
necessary  to  redeem  the  property  from  the  sale,  and  to  take  the  assignment  of  the 
certificate  of  sale  and  the  marshal's  deed  of  the  property  in  their  own  name.  Held, 
that  a  constructive  trust  should  be  imposed  upon  them  for  the  purpose  of  remedy, 
although  the  consideration  advanced  was  not  a  loan  to  the  company,  and  the  deed 
was  not  obtained  by  actual  fraud. 

4.  Same— Reimbursement  for  Expenditures  on  Property  Redeemed. 

Mining  property  belonging  to  the  plaintiff,  a  mining  corporation,  was  sold  on 
execution  m  1877,  and,  as  tlie  corporation  refused  to  raise  the  amount  necessary  to 
redeem,  two  of  its  directors  84vanced  the  amount,  and  took  the  assignment  of  the 
certificates  of  sale  and  the  marshal's  deed  in  their  own  name,  at  the  request  of  the 
company.  The  evidence  was  conflicting  as  to  the  time  within  which  the  corpora- 
tion was  to  refund  the  amount;  but  after  the  directors  had  held  the  deed  a  year, 
without  any  payment  by  the  company,  they  took  actual  possession  of  the  mine, 
and  made  valuable  improvements.  They  leased  the  mine  in  1879,  and  after  that 
worked  it  until  in  1883.  when  the  plaintiff  brought  suit  to  have  the  marshal's  deed 
declared  a  mortgage,  and  for  an  account  of  profits  and  expenditures.  Held,  that 
the  defendants  should  be  allowed  their  reasonable  expenditures  in  developing  and 
improving  the  property,  so  far  as  its  value  was  increased  by  such  development  and 
liiiprovement,  m  addition  to  the  expenditures  directly  contributing  to  the  extrac- 
tion of  the  ore, 
6.  Mortgage— Parol  Evidence  to  Prove  Absolute  Conveyance  a  Mortgage. 

Unde'r  Comp.  I^aws  Utah  1876,  §  1011.  which  provides  that  the  statute  of  fVauds 
relating  to  agreements  for  the  conveyance  of  real  estate  shall  not  be  construed  to 
prevent  any  trust  from  arising  or  being  extinguished  by  implication  of  law,  parol 
evidence  is  admissible  to  show  that  an  absolute  conveyance  is  a  mortgage,  by  prov- 
ing that  the  consideration  on  which  it  depends  is  a  loan.^ 

Appeal  from  Third  district  court;  J.  S.  Boreman,  Judge. 
Sutherland  ds  McBride,  for  respondent.    Sheeks  &  Rawlins  and  P.  L. 
Williams f  for  appellants. 

1  Parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended  as  a  mort- 
gage. Nesbitt  V.  Cavender,  (8.  C.)  2  8.  E.  Rep.  702,  and  note;  Darst  v.  Murphy,  (111.)  9 
N.  E  Rep.  887,  and  note. 

v.l6p.no.3 — ^6 
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Zane,  C.  J.  This  is  an  appeal  from  the  Third  district  court  of  Utah.  The 
plaintiff,  a  mining  corporation,  alleged  in  its  complaint  that  on  the  second 
day  of  January,  1877,  it  was  the  owner  in  fee,  and  was  in  possession  of,  the 
Walker  &  Walker  extension  and  the  Buckey  mines,  and  also  of  a  portion  of 
thePinyon  mine,  described  therein;  and  that  these  mines  were  of  the  value 
of  $300,000;  that  on  the  second  day  of  January,  1877,  Gust.  Norquist,  Swan 
Oleson,  and  John  Danielson  obtained  judgments  against  plaintiff  aggregating 
$787.81;  that  executions  were  issued,  in  pursuance  of  which  the  mines 
were  sold  to  the  plaintiffs  in  those  actions  for  the  amount  of  such  judgments 
and  costs ;  that  William  Jennings,  a  stockholder  and  president  of  the  corpo- 
ration, and  John  Clark,  also  a  stockholder,  at  a  meeting  of  the  stockholders 
agreed  with  the  company  to  redeem  the  property  from  the  sale,  and  to  ad- 
vance the  moneys  therefor;  that  it  was  agreed  that  such  advance  should  be 
treiited  as  a  preferred  debt;  that  as  security  for  this  advance  tlie  said  Jen- 
nings and  Clark  should  buy  the  certificates  of  sale,  and  should  take  the  mar- 
stial's  deed  in  their  own  mimes,  and  should  hold  the  title  until  their  advances, 
and  interest  thereon,  should  be  refunded;  that,  in  pursuance  of  such  agree- 
ment, Jennings  and  Clark  purchased  the  certificates,  and  took  the  mai*shal*s 
deed  in  their  own  names;  that  on  the  fifth  day  of  September,  1879,  Clark  con- 
veyed his  interest  to  Joseph  A.  Jennings,  son  of  William  Jennings,  who  at 
the  time  of  the  conveyance  was  informed  of  the  facts;  that  AVilliam  Jennings 
took  possession  of  the  mines,  and,  during  the  years  1878  and  1879,  either 
alone  or  in  concert  with  one  or  both  of  the  other  defendants,  received  rents 
and  profits  therefrom  more  than  suflScfent  to  reimburse  the  amount  paid  for 
sucli  certificates,  and  the  interest  thereon,  and  since  the  last-named  date  has 
worked  the  mines,  and  converted  to  his  or  their  own  use  large  sums  of  money, 
amounting  to  $125,000;  that  William  Jennings  executed  to  his  son,  Isaac 
Jennings,  one  of  the  defendants  herein,  a  deed  purporting  to  convey  459- 
500  of  William's  half  interest  in  the  Buckey  mine;  that  this  conveyance 
was  without  consideration,  and  with  notice  of  all  the  ifacts  affecting  the  title; 
that  in  1880,  and  since  that  time,  William  and  Joseph  Jennings  were  re- 
quested, on  behalf  of  the  corporation,  to  account  for  the  rents  received  and 
ores  taken  from  the  mines,  and.  after  deducting  the  amounts  due  them  ror  ad- 
vances in  buying  in  said  property,  to  pay  the  residue,  and  convey  the  title  ac- 
quired by  tiie  marshal's  deed.  This  they  refused  to  do.  And  plaintiff  also 
alleges  a  readiness  at  all  times  to  pay  the  amount  due  for  such  advances;  and, 
if  such  payments  had  not  been  made  out  of  the  rents  and  profits,  an  offer  to 
pay  is  alleged.  The  plaintiff  prayed  that  defendants  be  required  to  account 
for  all  moneys  received  for  rent  and  for  ores,  and  to  pay  the  same  to  plaintiff, 
less  advances  and  proper  charges,  and  that  they  be  decreed  to  convey  and  re- 
lease to  plaintiff  all  their  right  and  title  through  the  marehal's  deed,  and  sur- 
render possession  of  the  mines;  and  plaintiffs  prayed  for  other  relief  as  might 
be  equitable. 

The  defendants  answered,  admitting  that  plaintiff  was  the  owner  of  the 
mines  prior  to  the  sale,  but  denying  the  other  allegations  of  the  cbmplaint. 
Defendants  alleged,  in  their  answer,  that  the  stockholders,  at  the  meeting 
mentioned  in  the  complaint,  refused  to  be  assessed  to  raise  the  amount  neces- 
sary to  redeem  the  property  from  the  sale  mentioned,  and  that  William  Jen- 
nings then  offered  to  advance  the  necessary  sum,  if  Clark  would  join  with 
him,  and  to  make  the  redemption,  if  the  corporation  would  agree  to  refund  the 
same  within  three  months,  but  the  company  refused  to  make  such  agreement; 
that  no  other  meeting  was  held,  and  the  stockholders  wholly  abandoned  and 
forfeited  its  property  and  corporate  franchise.  The  statute  of  limitations 
is  also  set  up  as  a  defense.  Defendants  also  allege,  in  their  answer,  that,  dur- 
ing the  period  they  owned  and  were  in  possession  of  the  mines  and  mining 
property,  they  expended  large  sums  of  money  in  the  development  and  im- 
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provement  thereof,  which  amount  was  largely  in  excess  of  all  the  receipts 
from  the  ore  extracted  from  said  mines,  and  disposed  of  by  them,  op  any  of 
them;  that,  as  defendants  were  informed  and  believed,  and  alleged  the  facts 
to  be,  such  expenditure  exceeded  the  receipts  by  a  sum  not  less  than  $40,000; 
that  the  expenditures  were  made  in  good  faith  by  defendants  as  the  owners  of 
the  property,  and  thereby  the  same  was  greatly  improved  and  benefited,  and 
its  value  enhanced;  that  the  work  upon  and  improvement  of  the  property, 
and  expenditure  thereon »  was  made  with  the  full  knowledge  of  each  and  all 
of  the  stockholders  and  officers  of  the  company;  that  neither  the  stockholders 
nor  officers,  notwithstanding  their  knowledge,  had  ever  objected  to  the  said 
work,  development,  or  improvement  of  the  property,  or  to  such  expenditure 
thereon,  but  at  all  times  had  acquiesced  therein.  Defendants  further  alleged 
that  they  had  held  the  title  and  possession  of  the  property  in  their  own  right, 
and  still  so  hold  it. 

On  the  trial  the  defendants  objected  to  the  admission  of  any  evidence,  on 
the  grounds  that  the  complaint  stated  no  cause  of  action.  The  court  over- 
ruled the  objection.  The  defendants  excepted,  and  assign  such  ruling  as 
error. 

It  was  alleged  in  the  complaint  that  the  summonses  issued  in  the  cases 
that  resulted  in  the  judgments  and  sales  under  which  defendants  claim  title 
to  the  property  were  served  on  Samuel  W.Riter.  and  that  he  was  not  a  proper 
person  upon  whom  to  make  service.  If  defendants*  right  depended  upon 
such  a  service  alone,  the  complaint  would  present  no  equitable  cause  of  action. 
But  it  further  appears,  from  the  allegations  of  the  complaint,  that  after  the 
sale,  and  before  the  time  of  redemption  had  expired,  the  plaintiff  agreed  that, 
if  Jennings  and  Clark  would  redeem  the  property,  and  protect  the  interest  of 
the  company,  and  advance  th«  money  necessary  therefor,  such  advance  should 
be  held  by  them  and  treated  by  the  company  as  a  preferred  debt;  that,  as  se- 
curity for  the  money  advanced,  Jennings  and  Clark  should  buy  the  qertifl- 
cates,  and  take  the  marshal's  deed  in  their  own  names,  and  should  hold  the 
title  so  derived  until  their  advances  had  been  refunded  to  them.  The  com- 
plaint contained  the  further  allegations  (with  others)  that  Jennings  and  Clark 
made  the  advance  to  protect  the  rights  of  the  company,  and  took  the  marshal's 
deed  in  their  own  names  as  security.  In  view  of  such  allegations,  it  cannot 
•  be  said  that  the  defendants  had  no  equitable  claim  on  the  property  until  their 
advances  were  paid,  unless  the  transaction  is  within  the  statute  of  frauds. 
And  the  allegation  of  payment  in  rents  and  profits  rendered  a  statement  of 
an  account  necessary. 

A  further  objection  was  made  to  the  introduction  of  evidence  on  the 
ground  that  the  statute  of  frauds  rendered  oral  evidence  inadmissible.  That 
objection  was  also  overruled,  and  exception  taken.  That  ruling  is  assigned 
here  as  error. 

The  defendants  claim  that,  because  of  the  statute  of  frauds,  the  evidence 
offered  was  inadmissible  to  show  that  the  marshal's  deed,  absolute  in  form, 
should  be  regarded  as  an  equiUible  mortgage,  or  that  it  was  subject  to  a  trust 
in  favor  of  plaintiff.  It  does  not  appear  from  the  complaint  that  an  instru- 
ment of  writing  was  subscribed  by  the  parties,  and  the  agreement  set  up  in 
the  complaint  is  denied  in  the  answer.  Section  1010,  Comp.  Laws  Utah  1876, 
declares  "that  no  estate  or  interest  in  lands  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  shall  hereafter  be  created,  granted,  assigned, 
surrendered,  or  declared  unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  \^riting,  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,  or  by  his  lawful  agent  thereunto  author- 
ized by  writing."  Id.  §  1011 :  "The  foregoing  provision  shall  not  be  construed 
to  prevent  any  trust  from  arising  or  being  extinguished  by  implication  or  op- 
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eraticn  of  law ;  nor  to  abridge  the  powers  of  courts  to  compel  the  specific  per- 
formance of  .agreements  in  case  of  part  performance  thereof."  Trusts  aris- 
ing by  implication  or  operation  of  law  are  expressly  excluded  from  the  effects 
of  the  statute;  and  a  deed  of  conveyance,  though  absolute  in  form,  if  given  to 
secure  a  debt,  is  in  equity  treated  as  a  mortgage, — a  trust  by  operation  of  law. 
"To  prevent  oppression  in  such  cases, "  courts  of  equity  hold  "that  no  restraint 
on  the  right  of  redemption  should  be  tolerated,"  and  that  every  man  should 
possess  the  capacity  to  waive  a  right  introduced  for  his  own  benefit.  "The 
better  view  seems  to  be  that  an  absolute  conveyance  can  only  be  shown  to  be 
a  mortgage  by  proving  that  it  was  obtained  or  is  vitiated  by  fraud,  mistake, 
or  undue  influence,  or  that  the  consideration  on  which  it  depends  is  a  loan, 
and  the  whole  transaction  consequently  defeasible;  and  if  so,  the  whole  doc- 
trine may  be  referred  to  the  law  of  implied  and  resulting  trusts."  2  Lead: 
Cas.  Eq.  677.  "The  form  of  the  transaction,  and  the  circumstances  attend- 
ing it,  are  the  means  of  finding  out  the  intention.  If  it  was  a  mortgage  in 
the  beginning,  it  remains  so."  1  Jones,  Mortg.  §  263.  "But  if  the  indebted- 
ness be  not  cancelled,  equity  will  regard  the  conveyance  as  a  mortgage,  whether 
the  grantee  so  regard  it  or  not.  He  cannot  at  the  same  time  hold  the  land 
absolutely,  and  retain  the  right  to  enforce  payment  of  the  debt  on  account  of 
which  tlie  conveyance  was  made.  The  test,  therefore,  in  cases  of  this  sort, 
by  which  to  determine  whether  the  conveyance  is  a  sale  or  mortgage,  is  to  be 
found  in  the  question  whether  the  debt  was  discharged  or  not  by  the  convey- 
ance."    Id.  §  267. 

Tested  by  these  rules,  was  the  deed  to  Jennings  and  Clark  an  absolute  con- 
veyance to  them,  or  should  it  be  treated  as  a  mortgage  to  secure  the  amount 
advanced  to  obtain  it,  and  the  interest  which  might  accrue?  The  form  of 
the  deed  was  absolute,  but  the  circumstances* under  which  it  was  executed 
may  also  be  considered  in  finding  out  the  intentions  of  the  parties.  The  char- 
acter of  the  transaction  is  determined  from  its  form  and  its  circumstances.  If 
the  1^787.81  paid  to  redeem  from  the  marshal's  sale  and  to  obtain  the  deed, 
should  be  regarded  as  a  loan  to  the  plaintiff,  and  the  deed  as  security  for  the 
loan,  then  the  deed  must  be  considered  a  mortgage.  On  the  contrary,  if  the 
deed  should  be  regarded  as  a  purchase  by  Jennings  and  Clark,  with  a  promise 
on  their  part  to  convey  to  the  plaintiff  on  payment  of  the  amount  advanced, 
then  the  deed  must  be  held  to  be  absolute. 

The  allegation  of  the  complaint  is  that  Jennings  and  Clark  agreed  with  the 
company  that  they  would  redeem  the  property  for,  and  protect  the  interest  of, 
the  company,  and  advance  the  money  necessary  therefor, — such  advance  to  be 
held  by  them  and  treated  by  the  company  as  a  preferred  debt;  that,  as  secu- 
rity, they  should  buy  in  the  certificates  of  sale  in  their  name,  and  take  the 
marshal's  deed  thereon,  and  hold  the  title  so  derived  until  their  advances 
to  save  the  property  should  be  paid.  The  allegation,  in  effect,  is  that  Jen- 
nings and  Claik  agreed  with  the  plaintiff  that  the  money  advanced  by  them 
to  redeem  the  property  should  be  a  preferred  debt,  and  that  the  deed  should 
be  held  by  them  as  security  for  its  payment.  If  the  money  had  been  actually 
paid  to  the  plaintiff  by  Jennings  and  Clark,  and  the  plaintiff  had  paid  it  to 
the  marshal,  it  would  have  constituted  a  valid  debt  of  the  plaintiff  to  Jennings 
and  Clark  beyond  all  question.  But  if,  in  the  absence  of  a  waiver,  such  pay- 
ment had  been  made,  the  parties  could  waive  the  actual  deliveries  of  the  money, 
and  could  regard  the  delivery  as  having  been  made.  If,  at  plaintiff's  request, 
Jennings  and  Clark  actually  paid  the  redemption  money  to  the  marshal  to  re- 
deem the  property,  the  payment  was  for  plaintiff's  use,  and  the  amount  so 
paid  became  a  valid  demand,  which  they  might  have  recovered  from  the  com- 
pany. At  the  time  of  the  transaction  the  plaintiff  had  the  right  to  redeem; 
this  was  a  right  with  respect  to  the  property  which  the  company  gave  up,  and 
promised  to  pay  the  amount  advanced  to  redeem  back  to  Jennings  and  Clark, 
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if  they  would  i^ak^  the  advance,  and  consider  it  a  debt  against  the  plaintiff, 
and  hold  the  deed  as  security  until  the  debt  was  paid.  We  are  of  the  opinion 
that  under  the  alU^gation,  the  amount  paid  to  redeem  should  be  regarded  in 
this  case  as  a  debt  due  Jennings  and  Clark  from  the  plaintiff,  and  that  the 
marshal's  deed  should  be  regarded  as  a  mortgage  to  secure  that  debt. 

The  case  of  Sandfoss  v.  Jones,  35  Cal.  481,  is  analogous  in  principle  to  the 
one  under  consideration.  In  that  case  the  court  said:  "If,  however,  we  con- 
sider the  averments  of  the  complaint  in  the  light  which  is  most  favorable  to 
the  defendants,  we  have  a  verbal  agreement  on  their  i)art  with  an  execution 
debtor,  whose  land  is  about  to  be  sold  by  the  sheriff,  to  purchase  it  with  their 
own  funds,  and  hold  it  for  his  benefit.  Such  an  agreement  is  equivalent  to  a 
loan  of  the  money,  and  a  taking  of  the  title  as  a  security  for  its  repayment, 
or  an  agreement  by  one  pei:son  to  purchase  land  for  the  benefit  of  anotlier, 
under  such  circumstances  as  would  amount  to  a  fraud  upon  the  latter  if  the 
former  was  allowed  to  repudiate  his  promise,  apd  therefore  not  within  the 
statute  of  frauds. " 

Still  we  are  of  the  opinion  that  the  breach  of  an  agreement  to  purchase  real 
estate,  and  to  convey  it  to  another  whenever  he  should  pay  to  the  purchaser 
the  price  advanced,  would  not  make  the  purchaser  a  trustee  ex  maleflcio, 
"There  must  have  been  an  original  misrepresentation  by  means  of  which  the 
legal  title  was  obtained."  The  original  transaction  must  have  been  tainted 
with  fraud.  "A  promise  to  purchase  real  estate  at  a  sheriff's  sale,  and  to 
convey  it  to  the  defendant  in  the  execution,  whenever  he  should  repay  to  the 
purchasers  their  advances  to  him,  does  not  raise  a  resulting  trust  in  favor  of 
the  defendant. "  Wheeler  v.  Reynolds,  66  N.  Y.  227;  Browne,  St.  Frauds,  (3d 
Ed.)  86.  The  law  is  well  settled  that  if  an  absolute  deed  is  taken  in  the  name 
of  one,  and  the  consideration  Is  paid  by  another,  a  trust  results  to  the  latter. 
The  payment  of  the  consideration  raises  the  trust. 

In  this  case,  and  in  this  transaction,  two  elements  appear  that  do  not  appear 
in  a  simple  case  where  a  person  advances  his  own  money  to  buy  land  in  which 
another  has  no  interest,  upon  a  promise  to  convey  to  such  party  when  the  ad- 
vance has  been  refunded.  In  the  first  place,  the  plaintiff  had  the  right  tore- 
deem  the  property,  which  right  it  lost  by  relying  on  the  promise  of  Jennings 
and  Clark;  and,  in  the  second  place,  it  appears  from  the  averments  of  the 
complaint,  and  the  evidence,  that  Jennings  and  Clark  were  both  stockholders 
and  directors  of  the  corporation;  that  the  former  was  its  president,  and  that 
both  were  present  at  and  participated  in  the  meeting  at  which  the  understand- 
ing was  reached  by  which  they  took  the  deed  in  their  own  names.  This  un- 
derstanding was  between  them^selves  as  individuals,  and  as  officers  of  the  com- 
pany.' It  may  be  said  that  regard  for  self,  and  regard  for  the  welfare  of  oth- 
ers, are  natural  to  civilized  people.  But  experience  and  observation  indicate 
that  the  influence  of  the  man  as  individual  is  often  stronger  than  the  influ- 
ence of  the  man  as  the  representative  of  another,  in  business  matters.  And, 
further,  corporations  are  obliged  to  rely  upon  their  officers  to  transact  their 
business;  to  that  extent  they  must  repose  confidence  in  them.  The  relation 
of  Jennings  and  Clarfc  to  the  corporation  implied  trust  and  confidence, — the 
relation  was  fiduciary.  The  probabilities  are  that  such  confidence  had  its  in- 
fluence on  the  transaction.  If,  then,  the  title  in  them  should  be  regarded  as 
absolute,  they  would  be  permitted  to  retain  an  advantage  that  their  relations 
with  the  corporation  aided  them  in  securing.  "VVlien  two  persons  stand 
in  such  a  relation  that,  while  it  continues,  confidence  is  necessarily  reposed 
by  one,  and  the  influence  which  naturally  grows  out  of  that  confidence  is  pos- 
sessed by  the  other,  and  this  confidence  is  abused,  or  the  influence  exerted  to 
obtain  an  advantage  at  the  expense  of  the  confiding  party,  the  person  so  avail- 
ing himself  of  his  pd&ition  will  not  be  permitted  to  retain  the  advantage,  al- 
though the  transaction  could  not  have  been  impeached,  if  no  such  confiden- 
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tial  relation  had  existed.  Courts  of  equity  have  carefully  refrained  from  de- 
fining the  particular  instances  of  fiduciary  relations  in  such  a  manner  that 
other  and  perhaps  new  cases  might  be  excluded.  It  is  settled  by  an  over- 
whelming weight  of  authority  tliat  the  principle  extends  to  every  possible  case 
in  which  there  is  confidence  reposed  on  one  side»  and  the  resulting  superior- 
ity and  influence  on  the  other!  The  relations  and  the  duties  involved  in  it 
need  not  be  legal;  it  may  be  moral,  social,  domestic,  or  merely  personal." 
2  Pom.  Eq.  Jur.  §  956. 

In  view,  therefore,  of  the  relations  of  Jennings  and  Clark  to  the  corporation, 
and  of  the  circumstances  under  which  they  obtained  the  legal  title,  as  alleged 
in  the  complaint,  we  are  of  the  opinion  that  a  constructive  trust  should  be  im- 
posed upon  them  for  the  purpose  of  remedy,  though  it  were  conceded  that  the 
consideration  advanced  was  not  a  loan  to  the  company,  and  the  deed  was  not 
obtained  by  means  of  actual  fraud.  Such  being  the  construction  placed  upon 
this  transaction,  we  see  no  error  in  overruling  the  objection  to  the  introduc- 
tion of  the  testimony,  on  the  ground  of  the  statute  of  frauds. 

On  July  20,  1885,  the  district  court  held  that  Jennings  and  Clark  were  in 
possession  of  the  property  as  mortgagees,  or  trustees  for  the  plaintiff,  and  that 
the  appointment  of  a  referee  was  necessary.  The  purpose  of  the  reference 
was  stated  in  the  order  as  follows :  "  To  ascertain  the  amount  due  to  the  plain- 
tiff company  from  the  defendants  for  the  rents  and  the  issues  of  said  property, 
and  for  the  purpose  of  ascertaining  the  amount  paid  out  by  Wm.  Jennings 
and  John  Clark,  as  mortgagees,  with  respect  to  said  property."  The  amount 
paid  by  William  Jennings  and  the  other  two  defendants  should  have  been  in- 
cluded also.  The  referee  so  treated  his  authority,  however,  and  included  the 
last-named  payments.  Among  the  conclusions  of  law  upon  which  this  order 
was  based  is  the  following:  "Said  defendants  should  account,  for  the  benefit 
of  said  plaintiff,  for  all  moneys  received  by  them,  or  any  or  either  of  them, 
from  said  property,  either  by  way  of  rents  or  royalties  for  ores  taken  out  of 
the  same,  or  for  ores  extracted  by  themselves  or  either  of  them.  And  they 
may  show  their  expenditures  in  extracting  said  ore,  and  In  development  work 
and  improvements.  How  much  should  be  credited  said  defendants  for  such 
expenditures  against  the  moneys  is  reserved  until  such  accounting  is  reported 
by  referee  to  this  court." 

In  pursuance  of  the  above  order  the  referee  state4  the  account  embodied  in 
the  following  findings:  "(1)  William  Jennings  and  John  Clark,  the  prede- 
cessors in  interest  of  defendants,  and  mortgagees  and  trustees  of  the  property 
involved  in  this  action,  in  September,  1877,  paid  for  said  property  the  sum  of 
$864.05.  (2)  Defendants,  and  their  predecessors  in  interest  in  the  said. mort- 
gage and  trust,  between  September,  1877,  and  the  beginning  of  this  action, 
received  for  ores  extracted  from  said  property  mortgaged  and  held  in  trust, 
and  by  them  sold,  rents  and  royalties  included,  the  sum  of  seventy-eight  thou- 
sand and  seventy-seven  23-100  dollars,  ($78,077.23;)  and  the  same  was  so  re- 
ceived in  the  years  following,  to- wit:  In  1879,  $1,086.50;  in  1880.  8497.77; 
in  1881,^12,164.34;  in  1882,  $56,089.78;  in  1883,  $8,256.76.  All  said  receipts 
for  1879  were  royalties  received  under  a  lease.  (3)  Defendants,  and  their  said 
predecessors  in  interest,  over  and  above  the  amounts  stated  in  the  first  find- 
ing, between  September,  1877,  and  the  beginning  of  this  action,  expended  in 
and  about  the  working,  improving,  and  developing  said  mortgaged  property, 
and  in  extracting,  freighting,  and  selling  ores  therefrom,  the  sum  of  $93,510.- 
36.  And  such  expenditures  were  made  in  the  years,  and  are  classified  and  ap- 
portioned, as  follows: 
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Years. 


Labor. 


Sampling 

and 
Assa3'ing. 


Freight 

and 
Hauling. 


All  other, 
Including 
Supplies. 


Totals. 


1878. 
1879, 
1880. 
1881. 
1882. 
1883 


$  2,955  60 

15,292  48 

20,504  37 

4,350  II 


$43,102  56 


^   11  00 

692  03 

4,046  86 

978  86 


$   153  10 

2.272  33' 

17,619  52 

2,001  10, 


\       97  81 

191  18 

2,875  64 

7,047  53 

11,244  14 
1,276  70 


$5,628  75 


$22,046  05  $22,733  00 


$   97  81 

191  18 

5,995  34 

25,204  37 

53,414  89 

8,606  77 


$93,510  36 


— No  work  upon  the  property  other  than  resetting  the  stakes  thereof,  and 
taking  care  of  it,  was  done  by  defendants,  until  1880.  (4)  The  total  number 
of  tons  of  ore  extracted  by  defendants,  and  their  said  predecessors  in  interest, 
is  3,215.  The  expenditure  which  directly  contributed  to  the  extraction  of 
said  ore,  and  which,  if  the  location  of  ore  bodies  had  been  known  in  advance 
of  the  development  work,  would  have  sufficed  to  extract  and  raise  said  ore  to 
the  surface,  and  with  the  aforesaid  expenditure  for  hauling  freights,  sampling, 
and  assaying  to  convert  the  same  into  the  moneys  received  therefor  as  afore- 
said, is  |fe  per  ton,  and  for  said  3,215  tons,  825,720.  (5)  Not  included  in  the 
foregoing,  Joseph  A.  Jennings,  one  of  the  defendants,  rendered  services  as 
superintendent,  and  in  assaying  in  the  working  and  developing  said  property, 
from  December  1,  1879,  to  October  1, 1880,  10  months;  and  from  October  15, 
1882,  to  May  1,  1883,  6J  months, — in  all  16 J  months;  and  said  services  were 
worth  $200  per  month,— making,  in  the  aggregate,  $3,300.  Isaac  Jennings, 
another  defendant,  rendered  service  as  superintendent  in  same  business  from 
January  1,  1881,  to  October  15,  1882,  21i  months;  and  said  services  were 
worth  $150  per  month, — aggregating  $3,225.  (6)  The  expenditure  not  con- 
nected with  the  extraction  of  ore  was  made  principally  in  an  endeavor  to  trace 
all  ore  or  vein  connection  from  said  property  into  adjoining  mining  claims, 
the  Climax  and  Uebellion.  All  the  work  done  was  reasonably  adapted  to  the 
development  of  the  property,  and  to  the  probable  enhancement  of  its  value." 

iSo  much  of  the  decree  of  the  court  below  as  it  is  necessary  to  quote,  is  as 
follows:  "First.  It  appearing  that  the  mortgage  debt  has  been  fully  paid, 
that  said  defendants,  within  thirty  days  after  the  notice  of  this  decree,  make, 
execute,  acknowledge,  and  deliver  to  plaintiff  a  deed  of  conveyance  in  proper 
and  sufficient  form,  conveying  to  said  plaintiff  the  property  in  question. 
Second,  That  said  plaintiff  do  have  and  recover  of  and  from  said  defendants 
the  sum  of  thirty-three  thousand  one  hundred  and  three  and  seventy-nine  one 
hundredths  dollars,  for  proceeds  of  ores  extracted  by  William  Jennings  (now 
deceased)  in  his  life-time,  jointly  with  the  said  Joseph  A.  Jennings  and  Isaac 
Jennings,  from  the  said  mining  claims,  while  in  possession  and  holding  the 
same  as  mortgagees  and  trustees,  over  and  above  the  amount  necessary  to  pay 
the  mortgage  debt  and  interest  of  said  plaintiff  to  said  defendants,  and  all  ex- 
penditures in  the  extraction  and  sale  of  said  ores,  together  with  the  costs  of 
this  action,  taxed  at  the  sum  of  $301.15,  and  that  said  plaintiff  have;execution 
theifefor." 

For  extracting  the  ore  the  defendants  were  allowed  by  the  decree  only  such 
expenditure  as  directly  contributed  to  its  extraction, —rjust  that  expenditure 
which*  bad  the  location  of  ore  bodies  been  known,  would  have  been  sufficient 
to  extract  the  ore  and  raise  it«to  the  surface.  The  defendants  would  thus  be 
required  to  work  at  their  own  peill;  to  know  the  end  from  the  beginning;  to 
understand  precisely  the  position  of  the  ore  bodies  before  that  position  was 
determined.   If  the  miner  could  see  through  all  obstacles,  error  would  be  un- 
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necessary,  and  experiments  should  not  be  made.  He  should  then  be  required 
to  work  always  in  the  right  place,  and  in  the  right  direction.  He  could  then 
be  held  to  have  seen  the  end  from  the  beginning.  Then  it  would  be  riglit  to 
teat  the  miner's  conduct  and  his  rights  by  an  infallible  standard.  But  as  a 
miner  is  compelled  to  pursue  his  search  for  hidden  ore  by  the  uncertain  light 
of  inference  from  appearances  and  experience,  it  appears  illibpral  iu  tost  his 
conduct  and  his  rights  by  such  an  absolute  and  infallible  standard.  The  ref- 
eree found  that  $43,102.56  were  expended  for  labor;  all  of  which  was  rea- 
sonably adapted  to  the  development  of  the  property,  and  to  the  probable  en- 
hancement of  its  value.  But  the  decree  allowed  only  $2o.720  oi  this  to  the 
defendants,  and  disallowed  $17,382.56,  and  also  expenses  incurred,  includ- 
ing those  for  supplies  in  work,  improving  and  developing  the  property, 
amounting  to  $22,733.09.  According  to  the  findings  upon  which  the  decree 
was  entered,  the  defendants,  and  their  predecessors  in  interest,  while  in  pos- 
session of  the  property  under  the  deed,  expended  in  working,  improving,  and 
developing  the  mine,  and  in  extracting,  freighting,  and  selling  the  ores, 
$15,423.13  more  than  they  received  for  ores  extracted,  and  for  rents  and  royaJ- 
ties;  yet  a  decree  was  rendered  against  the  defendants  for  the  snm  of 
$33,103.79.  If  the  defendants  shall  be  required  to  pay  this  amount,  they  will 
have  paid,  in  addition  to  giving  their  own  time,  the  sum  of  $49,400.97  merely 
for  the  privilege  of  developing  and  improving  the  mine,  without  receiving  any 
consideration  whatever. 

It  appears  from  the  findings  and  the  evidence  in  the  record,  that  in  Septem- 
ber, 1877.  the  property  in  dispute  had  been  sold  on  execution  against  the  plain- 
tiff; that  the  time  of  redemption  was  about  to  expire,  and  that  $864.05  were 
required  to  redeem;  that  the  corporation  refused  to  raise  the  amount;  that 
Jennings  and  Clark  made  the  advance,  and  took  the  assignment  of  the  cei-tiQ- 
cates  of  sale  and  the  marshal's  deed  in  their  own  names,  at  the  request  of  the 
company.  According  to  the  understanding  of  William  Jennings,  the  agree- 
ment with  the  corporation  was  to  refund  within  three  months.  Clark  testi- 
fied that  he  heard  three  months  mentioned,  but  under8t€)od  it  to  refer  to  the 
time  within  which  claims  against  the  company  should  be  presented;  but  he 
was  not  clear  in  his  recollection.  It  also  appears  from  the  evidence  that  after 
Jennings  and  Clark  had  held  the  deed  about  a  year,  without  any  payment  or 
offer  to  pay  by  the  company,  they  took  actual  possession  of  the  mine,  and 
made  valuable  improvements,  before  they  leased  it.  Joseph  Jennings  testi- 
fied that  the  cost  of  this  improvement  was  about  $1,500;  but  this  estimate,  in 
the  light  of  the  evidence,  is  probably  too  high.  They  then  leased  the  mine 
until  the  end  of  the  year  1879.  About  that  time  Clark  sold  his  interest  to 
Joseph  A.  Jennings,  and  the  defendants  worked  the  mine  until  some  time 
during  the  year  1883,  when  this  suit  was  brought.  During  all  this  time  the 
plaintiff  had  notice,  by  its  otficers  and  stockholdei*s,  of  such  possession,  leas- 
ing, and  working,  and  made  no  protest  or  objection,  nor  instituted  any  action 
to  test  its  rights.  In  fact,  Jennings  and  Clark  were  obliged  to  take  actual 
possession  of  the  mine,  in  order  to  reimburse  themselves  for  the  rponey  paid 
out  to  redeem.  And  it  appears  from  the  findings  that  the  income  from  the 
property,  in  excess  of  the  expenditures  upon  it,  at  no  time  equaled  the  ad- 
vances made  by  them.  As  to  whether  there  was  an  understanding  that  Jen- 
nings and" Clark  were  to  be  paid  their  advances,  to  redeem  within  three  months, 
or  no  time  was  fixed,  the  evidence  is  conflicting.  As  the  deed  has  been  con- 
strued to  be  a  mortgage,  it  must  be  regarded  as  continuing  to  remain  such. 
But  the  understanding  by  defendants  that  repayment  was  to  be  made  within 
three  months  would  have  some  bearing  upon  the  good  faith  of  the  defendants 
in  claiming  that  the  absolute  title  was  in  themselves,  when  the  claim  of  the 
plaintiff  to  the  property  was  made. 

In  view  of  the  deed  to  Jennings  and  Clark,  the  payment  by  them  to  obtain 
it,  the  verbal  understanding  at  the  time,  the  failure  of  the  plaintiff  to  refund, 
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or  even  to  pay  interest,  the  acquiescence  of  the  plaintiff  in  defendants'  con- 
tinued possession,  with  a  knowledge  that  they  were  working  and  developing 
the  property,  in  view  of  the  laches  of  the  plaintiff  in  not  offering  to  refund, 
and  in  not  demanding  an  account,  and  in  not  instituting  an  action  for  a  period 
of  seven  years,  with  the  further  consideration  that  tlie  defendants  were  not 
trustees  ex  maleflcio, — we  are  of  the  opinion  that  the  rule  applied  to  defend- 
ants'' claim  was  too  narrow  and  illiberal. 

Jones,  in  his  work  on  Mortgages,  says:  "A  grantee  in  possession  under  a 
deed  absolute  in  form,  but  given  by  way  of  security  merely,  is  said  not  to 
stand  exactly  in  the  same  position,  in  reference  to  accounting,  as  an  ordinary 
mortgagee  in  possession,  inasmuch  as  he  is  the  agent  of  the  mortgagor  as  well 
as  the  mortgagee,  and  is  chargeable  for  any  failure  to  obtain  the  full  rental 
value  of  the  premises,  only  on  the  same  ground  that  an  agent  would  be.  If 
the  grantee  has  good  reason  to  consider  himself  possessed  of  an  absolute  estate 
in  the  land»  and  he  consequently  makes  permanent  improvements,  he  will  be 
entitled  to  allowance  for  these,  when  a  mortgagee  generally  would  not  be  en- 
titled to  such  allowance."  2  Jones,  Mortg.  (3d  Ed.)  1117  To  this  effect  is 
the  case  of  Ba%'nard  v.  Jennison,  27  Mich.  231.  These  authorities  say  that 
grantees  in  possession  under  a  deed  absolute  in  form,  but  given  by  way  of  se- 
ciu'ity,  do  not  stand  in  the  same  position,  in  reference  to  an  accounting,  as 
ordinary  mortgagees  who  take  possession  in  order  to  enforce  their  security; 
they  are  regarded  as  agents  of  the  grantors  as  well  as  of  the  ftiortgagees.  As 
such  agents,  they  are  justified  in  making  such  permanent  and  beneficial  re- 
pairs and  improvements  as  a  prudent  owner  would  deem  it  to  the  interest  of 
the  property  to  make. 

The  case  of  Mickles  v  Dill  aye,  17  N.  Y  80,  was  that  of  a  mortgagee  in 
possession,  under  circumstances  which  induced  him  to  believe  that  he  had  the 
legal  title.  The  court  said:  "The  judgment  of  the  supreme  court  should  be 
reversed  as  respects  the  accounts  stated  by  the  referee,  and  there  should  be  a 
reference  in  that  court  to  take  an  account  between  the  plaintiff  and  the  de- 
fendant Dillayo,  in  which  the  latter  should  be  allowed  the  enhanced  value  of 
the  premises,  on  account  of  the  improvements  made  by  the  defendant. "  Also 
Bacor,  v   CottrelU  13  Minn.  194,  (Gil.  183.) 

In  Harper's  Appeal,  64  Pa.  St.  315,  it  appeared  that  Harper  was  in  pos- 
session under  a  deed  absolute  in  form,  but  held  to  be  a  mortgage.  And  a 
claim  for  costly  and  permanent  improvements,  made  without  the  consent  of 
the  mortgagor,  was  put  forward.  The  court  in  that  case  said:  "Themort^ 
gagor  was  suijtwis,  competent  to  contract  and  manage  his  own  business,  and 
agreed  that  he  [the  mortgagee]  should  take  the  estate  as  absolute  owner;  It 
is  only  upon  the  ground  of  a  general  policy,  for  the  protection  of  needy  debt- 
ors from  the  oppressive  demands  of  their  greedy  creditors,  that  the  prin- 
ciple has  been  established  that  such  a  transaction  shall  be  regarded  in  equity 
as  a  mortgage;  and  once  a  mortgage,  always  a  mortgage.  .  AV'ill  it  be  equita- 
ble, under  such  circumstances,  to  decree  a  reconveyance  of  the  property,  in- 
creased in  value  by  substantial  and  valuable  improvements  and  repairs,  at  a 
large  expenditure  of  money,  in  the  most  perfect  good  faith,  without  any  al- 
lowance therefor?  Such  a  result  would,  in  our  judgment,  be  in  the  highest 
degree  inequitable,  and  not  in  accordance  with  the  liberal  principles  upon 
which  courts  of  equity  proceed  in  analogous  cases." 

Numerous  other  cases  are  referred  to  in  briefs  of  pounsel,  but  we  do  not 
regard  them  as  atialogous  to  the  case  in  hand.  In  some  of  the  cases  a  mort- 
gagee under  an  ordinary  mortgage  had  taken  possession,  and  made  costly 
improvements,  without  the  consent  of  the  mortgagor.  In  such  cases  the 
mortgagee  will  not  be  permitted  to  place  such  impediments  in  the  way  of  re- 
demption. He  cannot  prevent  redemption,  or  render  it  more  difficult,  by 
requiring  the  mortgagor  to  pay  for  costly  improvements.  In  other  cases  the 
trustee  was  chargeable  with  fraud, — held  to  be  a  trustee  ex  mal^cio. 
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But  in  this  case  the  defendants  were  in  under  a  deed  absolute  in  form,  with 
the  knowledge  and  consent  of  the  plaintiff,  and  were  obliged  to  occupy  and 
work  the  mine  themselves,  or  by  their  tenants,  in  order  to  reimburse  them- 
selves for  their  advances;  the  plaintiff  failing  to  do  so.  As  a  general  rule, 
the  value  of  a  mine  is  made  manifest  by  large  expenditure  of  money.  Should 
such  work  be  regarded  as  an  improvement  when  it  brings  to  view  valuable 
ore  bodies  ?  The  development  work  upon  this  mine  brought  its  value  to  light, 
and  then  the  plaintiff  became  anxious  to  repossess  it.  A  decree  giving  to  the 
plaintiff  the  property,  and  the  market  value  of  the  ore,  after  allowing  the  cost 
of  its  extraction,  raising  to  the  surface,  and  transportation,  and  the  expend- 
itures for  developing  and  improving  the  property,  to  the  extent  that  the  value 
was  enhanced  thereby,  would  appear  to  be  just  to  both  parties.  If  the  plain- 
tiff has  been  paid  any  portion  of  the  money  it  now  claims  through  the  en- 
hancement of  the  value  of  the  property,  would  it  be  equitable  to  require  the 
defendants  to  pay  again?  Nor  would  it  be  just,  under  the  circiunstances  in 
evidence,  to  assess  damages  against  the  defendants  as  punishment. 

We  are  of  the  opinion  that  the  decree  should  have  allowed  to  the  defend- 
ants their  reasonable  expenditure?,  in  developing  and  improving  the  property 
so  far  as  its  value  was  increased  by  such  development  improvement,  in  addi- 
tion to  the  expenditure  directly  contributing  to  the  extraction  of  the  ore.  The 
othjBr  errors  assigned  are  overruled,  and  the  final  decree  of  the  court  below  is 
reversed,  and  the  cause  is  remanded  to  that  court,  with  directions  to  further 
find  whether  the  property  was  benefited  by  the  expenditures  of  the  defendants, 
and  their  predecessors  in  interest,  for  work' and  improvements  on  the  prop- 
erty not  directly  contributing  to  the  extraction  of  the  ore;  and,  if  the  court 
finds  that  such  expenditures  did  benefit  the  property,  further  to  find  how 
much  such  benefits  enhanced  tlie  value  of  the  property;  and  to  that  end  to 
take  additional  testimony,  if  necessary,  and  to  make  such  further  orders,  and 
to  render  such  decree,  not  inconsistent  with  this  opinion,  as  may  be  equitable. 

Henderson,  J.,  concurs.    Boreman,  J.,  dissents. 

(73  Cal.  482) 

Amador  Queen  Min.  Co.  v.  Dewitt.    (No.  12,030 

(Supreme  C&urt  of  California,    September  28,  1887.) 

Eminent  Domain — Condemnation  of  Mining  Property  by  Private  Corporation. 

Plaintiff,  a  private  corporation,  owned  two  mining  claims,  and  between  them 
was  located  a  mining  claim  owned  by  defendant,  through  which  he  had  constructed 
a  tunnel  for  his  private  use.  This  tunnel  the  plaintiff  sought  to  condemn,  for  the 
purpose  of  enabling  it  to  work  its  mines.  Held  that,  plaintiff  being  a  private  cor- 
poration, the  action  coul(j  not  be  maintained  under  Code  Civil  Proc.  Cal.  3  1238, 
sub.  5, — which  authorizes  the  condemnation  of  "roads,  tunnels,  ditches,  nutnes, 
pipes,  and  dumping  places  for  working  mines;  also  outlets,  natural  or  otherwise, 
for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse-matter  from  mines,"— eo  as  to 
appropriate  the  property  of  the  defendant  to  the  private  use  of  the  plaintifif.^ 

Commissioners'  decision.     Department  1. 

Appeal  from  superior  court,  Amador  county;  C.  B.  Armstrong,  Judge. 
Stewart  f&  fferrin  and  John  A,  Eaton,  for  appellant.     Geil  d:  Morehouse^ 
'for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  condemn  a  right  of  way  through  a 
tunnel  under  defendant's  mining  claim.  The  facts  of  the  case  as  they  appear 
in  the  complaint  may  be  briefly  stated  as  follows* 

'That  the  state  has  no  right  to  take  private  property  for  any  but  a  public  use.  and  as 
to  what  are  such  public  uses  as  will  justify  the  exercise  of  the  right  of  eminent  domain, 
see  Johnston's  Appeal,  (Pa.)  7  Atl.  Rep.  167;  Heick  v.  Voight,  (Ind.)  11  N.  E.  Rep.  306, 
and  note;  Siioll  v.  Coal  Co.,  (111.)  10  N.  E.  Rep.  199;  In  re  Railroad  Co.,  (N.  Y.)  8  N.  K. 
Kep.  548,  and  note. 
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The  plaintiff  owns  two  mining  claims  in  Araador  county,  one  situated  in  a 
ravine  known  as  "Hunt's  Gulc^i,"  and  the  otlier  in  a  ravine  known  as  "Mur- 
phy's Gulch."  Between  these  two  claims  is  a  high  ridge  of  land,  which  is 
also  a  mining  claim,  and  is  owned  by  defendant.  On  its  claim  in  Hunt's 
gulch  plaintiff  has  a  quartz-mill,  and  in  its  claim  in  Murphy's  gulch  is  a  large 
amount  of  valuable  gold-bearing  ore.  There  is  a  tu  nnel ,  constructed  by  plai  n- 
tiff  and  defendant,  which  extends  from  a  point  near  plaintiff's  quartz-mill, 
through  and  under  defendant's  claim  to  Murphy's  gulch.  Plaintiff  is  working 
its  mine  in  Murphy's  gulch,  and  is  transporting  the  ore  taken  therefrom  through 
the  tunnel  to  its  mill,  and  without  a  right  of  way  through  the  tunnel  for  the 
purpose  of  so  transporting  the  ore,  it  cannot  continue  to  work  or  develop  itt» 
said  mine.  The  defendant,  in  May,  1882,  obtained  a  patent  from  the  United 
States  foF  his  mining  claim,  which  contained,  among  other  things,  the  fol- 
lowing condition  of  sale:  "That  in  the  absence  of  necessary  legislation  by 
congress,  the  legislature  of  California  may  provide  rules  for  working  the 
mining  claim  or  premises  hereby  granted,  involving  easements,  drainage,  and 
other  necessary  means  to  its  complete  development."  This  condition  of  sale 
was  Inserted  in  the  patent  in  pursuance  of  the  provisions  of  section  2338,  Rev. 
St.  U.  S.,  which  reads  as  follows:  "As  a  condition  of  sale,  in  the  absence 
of  necessary  legislation  by  congress,  the  local  legislature  of  any  state  or  ter- 
ritory may  provide  rules  for  working  mines,  involving  easements,  drainage, 
and  other  necessary  means  to  their  complete  development;  and  these  condi- 
tions shidl  be  fully  expressed  in  the  patent." 

The  prayer  is  that  "the  damages  which  defendant  will  sustain  by  reason  of 
a  right  of  way  granteii  to  plaintiff  through  said  tunnel,  for  the  purpose  of 
working  plaintiff's  said  mine  in  Murphy's  gulch,  be  assessed,  and  that  on  the 
payment  of  the  damages  so  assessed  by  this  honorable  court  to  the  defendant, 
a  right  of  way  for  working  and  developing  plaintiffs  said  mine  in  Murphy's 
gulch,  through  said  tunnel,  may  be  condemned  by  this  honorable  court,"  etc. 

The  defendant  filed  a  general  demurrer  to  the  complaint,  which  was  sus- 
tained, and  thereupon,  the  plaintiff  declining  to  amend,  judgment  was  entered 
in  favor  of  defendant. 

It  is  aduiiited  that  there  was  and  is  no  legislation  by  congress  providing 
rnles  for  working  mines,  and  none  by  the  state  except  section  1238,  CodeCivU 
Proc.  That  section,  in  subdivision  5,  authorizes  the  condemnation  of  "roads, 
tunnels,  ditches,  flumes,  pipes,  and  dumping  places  for  working  mines;  also 
outlets,  natural  or  otherwise,  for  the  flow,  deposit,  or  conduct  of  tailings  or 
refuse-matter  from  mines." 

It  is  contended,  on  behalf  of  appellant,  that,  under  the  above  quoted  section 
of  the  Revised  Statutes,  a  right  of  way  through  the  defendant's  mine  was  re- 
served by  the  United  States,  and  that  this  right  of  way  may  be  taken  and  used 
by  any  other  miner,  whenever  it  becomes  necessary  to  use  it  in  working  his 
mine,  upon  such  terms  and  conditions  as  the  state  legislature  may  have  pre- 
scribed. It  is  further  contended  that  the  provisions  of  section  1238,  Code  Civil 
Proc.,  constitute  sufficient  legislation  by  the.state  to  meet  the  requirements  of 
the  case,  and  to  justify  the  plaintiff  in  demanding  the  relief  asked  for.  But 
was  there  any  such  reservation?  We  are  unable  to  see  how  the  language 
used  can  be  construed  to  have  such  a  meaning,  and  evidently  the  department 
of  the  interior  did  not  so  understand  it  when  it  issued  the  patent  to  the  de- 
fendant. However  this  may  be,  we  are  satisfied  that,  under  the  provisions 
of  the  Code  of  Civil  Procedure  referred  to,  the  plaintiff  cannot  have  aright  of 
way  through  defendant's  mine  condemned  for  its  use  in  working  its  own 
mine.  The  mine  of  defendant  is  his  private  property,  and  it  is  clear  that  the 
plaintiff  asks  for  the  condemnation  in  order  that  it  may  appi*opriate  a  way 
through  that  property  for  its  private  use.  This  cannot  be  done.  It  was  held 
in  Channel  Co,  v.  Railroad  Co,,  51  Cal.  269,  that  mining,  like  the  plaintiff's, 
is  a  private  industry,  and  that  private  property  cannot  l^  condemned  forsUch 
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a  use.     We  think  that  case  decisive  of  this,  and  the  judgment  should  there- 
fore be  affirmed. 

I  concur:    Hayne,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


(73  Cal.  438) 

Bx  parte  Young  Ah  Gow,  on  Habeas  Corpus.    (No.  20,296.) 

{Supreme  Court  of  Oalifomia,    September  26,  1887.) 

Larceny  —  SfecoND  Offense— Court  may  Impose  Punishment  for,  upon  Verdict  of 
"Guilty  of  Petit  Larceny." 

Under  Pen.  Code  Cal.  §  6(57,  providing  a  more  severe  punishment  on  conviction 
for  a  second  offense  of  petit  larceny,  the  court  may,  on  a  verdict  of  "guilty  of  petit 
larceny,"  impose  a  sentence  for  petit  larceny,  second  offense;  the  previous  convic- 
tion being  charged  in  the  information,  and  confessed  by  the  defendant.  McKin- 
8TRY,  J.,  dissenting. 

In  bank.  Petition  for  a  writ  of  habeas  corpus  to  superior  court,  San  Fran- 
jisco;  T.  K.  Wilson,  Judge. 

E,  B,  Stonehill,  Dist.  Atty.,  (2).  W,  Knox,  of  counsel,)  for  the  People. 
Henry  I.  Kowalsky  and  Lyman  L  Motoi'y,  for  petitioner. 

Thornton,  J.  The  return  shows  that  the  petitioner  for  the  writ  was  im- 
prisoned on  a  commitment  issued  out  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  of  which  tlie  following  is  a  copy: 

"commitment. 
"In  the  Superior  Court,  City  and  County  of  San  Francisco,  State  of  Calif ornia, 

Department  Five. 

"Tuesday,  March  29, 1887     Present:    Hon.  John  IIunt,  Judge. 
"2'Ae  People  of  the  State  of  California  vs.  Young  Ah  Gow. 
"Convicted  of  Petit  Larceny — Second  Offense. 
"The  district  attorney,  with  the  defendant  and  his  counsel,  Mr.  L.  J.  Mo  wry, 
came  into  court.     The  defendant  was  duly  informed  by  the  court  of  the  in- 
formation duly  presented  and  tiled  on  the  seventeentli  day  of  February,  1887, 
by  the  district  attorney  of  the  city  and  county  of  San  Francisco,  charging  said 
defendant  with  the  crinie  of  petit  larceny,  second  offense;  of  his  arraignment 
and  plea  of  «not  guilty,  as  charged  in  said  information;'  of  his  trial  and  the 
verdict  of  the  jury,  on  the  sixteenth  day  of  March,  1887,  'Guilty  as  charged.' 
And  defendant's  motion  for  a  new  trial  herein  having  been  denied  by  the 
court,  defendant  by  his  counsel  excepting  thereto,  the  defendant  was  then 
asked  if  he  had  any  legal  cause  to  show  why  judgment  should  not  be  .pro- 
nounced against  him,  to  which  defendant  replied  he  had  none.     And  no  suf- 
ficient cause  being  shown  or  appearing  to  the  court,  tliereupon  the  court  ren- 
ders its  judgment:    That  whereas,  the  said  Young  Ah  Gow  having  been  duly 
convicted  in  this  court  of  the  crime  of  petit  larceny,  second  offense,  it  is  there- 
fore ordered,  adjudged,  and  decreed  that  the  said  Young  Ah  Gow  be  punished 
by  imprisonment  in  the  state  prison  of  the  state  of  Calilornia,  at  San  Quentin, 
^  for  the  term  of  five  (5)  years.    The  defendant  was  then  remanded  to  the  cus- 
*tody  of  the  sheriff  of  the  said  city  and  county,  to  be  by  him  delivered  into  the 
custody  of  the  proper  officers  of  said  state  prison  at  San  Quentin. 

"Office  of  the  County  Clerk  of  the  City  and  County  of  San 

Francisco. 
"I,  William  J.  Ruddick,  county  clerk  of  the  city  and  county  of  San  Fran- 
cisco, and  eiu  officio  clerk  of  said  superior  court  thereof,  do  hereby  certify 
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the  foregoing  to  be  a  true  and  correct  copy  of  the  judgment  entered  on  the 
minutes  of  said  court  in  and  for  the  city  and  county  of  San  Francisco,  state 
of  California,  in  the  above-entitled  cause,  as  appears  of  record  in  my  office, 
"  Attest  my  hand  and  the  seal  of  the  said  superior  court  this  twenty-ninth 
day  of  March,  A.  D.  1887. 

"Wm.  J.  RuDDiCK,  Clerk. 
[Seal.]  "By  Bevl.  MoNitlty,  Deputy-Clerk. " 

From  the  record  in  the  cause  of  People  v.  Young  Ah  Goto  (the  petitioner) 
it  appears  that  the  defendant  was  charged  by  information  with  the  crime  of 
petty  larceny,  and  previous  convictions  for  crimes  committed  before  the  petty 
larceny  charged  in  the  information,  as  follows:  Five  several  convictions  of 
petty  larceny,  one  of  burglary,  and  another  of  burglary  in  the  second  degree. 
On  his  arraignment  the  information  was  read  to  him,  and  he  pleaded  not 
guilty  of  the  offense  charged  in  the  information,  and  voluntarily  confessed 
every  prior  conviction  set  forth  therein. 

The  plea  exhibits  a  rare  aggregation  of  crime,  and  a  clear  confession.  We 
subjoin  it:  "I  am  not  guilty  of  the  offense  charged  in  the  information;  and 
I  confess  and  admit  that  I  was,  before  the  alleged  commission  of  said  offense, 
convicted  of  the  crime  of  petit  larceny  in  the  police  judge's  court  of  the  city 
and  county  of  San  Francisco,  state  of  California,  on  or  about  the  fifth  day  of 
October,  1880,  as  set  forth  in  the  information.  I  confess  that  I  was,  before 
the  alleged  commission  of  said  offense,  convicted  of  the  crime  of  burglary  in 
the  municipal  criminal  court  of  the  city  and  county  of  San  Francisco,  state  of 
California,  on  or  about  the  thirtieth  day  of  December,  1873,  as  set  forth  in 
the  information.  I  confess  and  admit  that  I  was,  before  the  alleged  commis- 
sion of  said  offense,  convicted  of  the  crime  of  petit  larceny  in  the  police 
judge^s  court  of  the  city  and  county  of  San  Francisco,  state  of  California,  on 
or  about  tiie  sixth  day  of  August,  1877,  as  set  forth  in  the  information.  I 
confess  and  admit  that  I  was,  before  the  alleged  commission  of  said  offense, 
convicted  of  petit  larceny  in  the  police  judge's  court  of  the  city  and  county  of 
San  Francisco,  state  of  California,  on  or  about  the  third  day  of  January,  1879, 
as  set  forth  in  the  information.  I  confess  and  admit  that  I  was,  before  the 
alleged  commission  of  said  offense,  convicted  of  the  crime  of  petit  larceny 
in  the  police  judge's  court  of  the  city  and  county  of  San  Francisco,  state  of  Cal- 
ifornia, on  or  about  the  fifth  day  of  October,  1880,  as  set  forth  in  the  informa- 
tion. 1  confess  and  admit  that  I  was,  before  the  alleged  commission  of  said 
offense;  convicted  of  the  crime  of  petit  larceny  in  the  superior  court,  depart- 
ment No.  eleven,  of  the  city  and  county  of  San  Francisco,  state  of  California, 
on  or  about  the  thirteenth  day  of  November,  1880,  as  set  forth  in  the  infor- 
mation. 1  confess  and  admit  that  1  was,  before  the  alleged  commission  of 
said  offense,  convicted  of  the  crime  of  burglary,  second  degree,  in  the  supe- 
rior court  of  the  county  of  Sacramento,  state  of  California,  on  or  about  the 
twentieth  day  of  November,  1881,  as  set  forth  in  the  information." 

The  cause  was  tried  before  a  jury.  The  defendant  introduced  no  testi- 
mony. The  plea  of  not  guilty  was  alone  submitted  to  the  jury,  who,  after 
hearing  the  testimony,  without  leaving  their  seats,  rendered  the  following 
verdict:  "We,  the  jury,  find  the  defendant  guilty  of  petit  larceny."  There- 
upon the  court  proceeded  to  render  its  judgment,  adjudging  the  defendant 
guilty  of  petit  larceny,  second  o^^^n^e,  and  to  imprisonment  in  the  state  prison 
for  the  term  of  five  years.  (The  return  above  quoted  is  a  copy  of  the  judg- 
ment.) 

We  are  asked  on  this  showing  to  discharge  the  petitioner  from  custody,  on 
the  ground  of  excess  of  jurisdiction  by  the  court  in  the  sentence  pronounced. 
That  the  court  had  jurisdiction  of  the  petit  larceny,  and  of  the  prior  convic- 
tions, is  not  denied.  But  the  point  is  deliberately  made  here  that  the  convic- 
tion was  only  for  petty  larceny,  and  that  the  court  had  no  authority  to  sen- 
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tence  petitioner  to  an  imprisonment  in  the  state  prison  upon  such  conviction. 
But  the  judgment  in  the  record  shows  plainly  that  the  sentence  was  for  petit 
larceny,  second  offense.  In  other  words,  the  sentence  was  for  the  petit  lar- 
ceny charged  in  the  information,  and  a  previous  conviction  of  the  same  of- 
fense. Pen.  Code,  §  1207;  In  re  Ring,  28  Cal.  247;  Ex  parte  Murray,  43 
Cal.  457.  And  under  such  circumstances  the  court  can  pronounce  such  a 
sentence  as  the  one  here  imposed.  See  Pen.  Code,  §  667,  first  clause  of  the 
section,  and  subdivision  3.  The  court  is  by  these  clauses  clearly  invested 
with  authority  to  impose  such  sentence.  The  judgment  follows  the  verdict 
and  confession  of  defendant,  and  is  in  all  respects  regular.  There  were  other 
matters,  referred  to  on  the  argument,  which  relate  merely  to  the  exercise  of 
jurisdiction,  and  do  not  go  to  the  jurisdiction  of  the  court.  They  merely  re- 
late to  the  procedure  on  the  trial,  and  are  not  per  se  jurisdictional.  If  they 
showed  error  committed  in  the  trial  court,  tliey  could  only  be  reViewed  on 
regular  proceedings  in  an  appeal  court.  AVe  will  add  here,  however,  that  we 
find  no  error  in  the  record.  The  trial  was  according  to  the  rule,  and  no  right 
of  the  defendant  was  trenched  upon.  The  court  followed  on  the  trial  the  rul- 
ings of  this  court  in  regard  to  arraignment,  plea,  submission  to  jury,  and  ver- 
dict, in  People  v.  Lewis,  64  Cal.  401,  1  Pac.  Rep.  490,  and  People  v.  Brooks, 
65  Cal.  296, 4  Pac.  Rep.  7,  and  contravened  nothing  said  in  People  v.  King, 
64  Cal.  338. 

On  tlie  argument,  some  remarks  were  made  on  the  decisions  of  this  court 
in  the  cases  just  above  cited.  They  were  spoken  of  as  inharmonious  and 
contradictory.  A  careful  examinination  of  the  opinions  in  the  causes  will 
show  that  this  is  not  so.     We  will  consider  the  cases  in  their  order.  • 

People  V.  King  was  first  decided,  the  opinion  having  been  filed  on  the 
twenty-sixth  of  November,  1883.  King  was  convicted  of  petit  larceny  on  an 
information  charging  him  with  the  commission  of  grand  larceny,  and  also 
with  having  suffered  a  previous  conviction  for  felony  The  error  on  which 
the  cause  was  reversed  was  as  to  the  sentence  pronounced  on  the  verdict. 
The  point  is  discussed  in  the  opinion,  and  the  points  herein  noticed  were 
made.  On  his  arraignment  King  was  asked  by  the  court  whether  he  had 
suffered  the  previous  conviction  charged  in  the  information.  He  pleaded  not 
guilty  to  the  specific  offense  charged,  and  admitted  the  previous  conviction. 
This  court  said  the  arraignment  was  had  on  a  section  of  the  Penal  Code 
(1025)  which  had  been  repealed,  and  that  the  question  asked  by  the  court  as 
to  the  prior  conviction  was  illegal.  Further  on  in  the  opinion  the  court  said: 
"No  person  accused  of  a  public  offense  can  be  required  by  an  unauthorized 
question  asked  him  at  his  arraignment  to  criminate  himself;''  citing  Pen. 
Code,  §  688.  The  question  being  illegal.  King  "was  not  bound  to  answer  it,  * 
and  his  answer  could  not  be  read  against  him,  as  equivalent  to  the  verdict  of 
guilty,  upon  which,  on  conviction,  with  a  verdict  of  petit  larceny,  he  could  be 
adjudged  guilty  and  punished."  The  opinion  proceeds  on  the  idea  that  King 
had  be^n  arraigned  in  a  mode  unauthorized  by  law;  that  the  plea  of  not 
guilty  should  be  considered  as  extending  to  the  whole  information,  as  deny- 
ing all  its  allegations,  both  as  to  the  specific  offense  charged,  and  the  prior 
conviction,  and  therefore  he  had  a  right  to  have  the  jury  pass  on  them;  that 
the  jury  did  pass  on  them,  and  found  a  verdict  of  guilty  of  petit  larceny. 
This  was  regarded  by  the  court  as  a  finding  that  the  previous  conviction  was 
not  true.  We  therefore  held  that  the  punishment  on  the  verdict  could  only 
be  for  petit  larceny,  under  Pen.  Code,  §  490,  and  that  confinement  in  the 
state  prison  was  not  the  punishment  allowed  by  law. 

The  only  point  really  decided  was  that  the  sentence  was  illegal.  The  ob- 
servations in  the  opinion  were  made  in  discussing  this  point,  and  were  made 
to  enforce  the  conclusion  that  the  sentence  to  the  state  prison  was  not  author- 
ized by  the  law.  The  starting  point  in  the  reasoning  was  the  illegality  of  the 
arraignment,  which,  it  is  stated,  was  had  under  a  repealed  statute,  (section 
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1025  of  the  Penal  Code;)  The  illegal  part  of  the  plea  was  there  rejected,  and 
it  was  held  to  be  a  plea  of  not  guilty  to  the  whole  information.  In  this  view 
the  jury  must  pass  on  all  the  issues..  It  was  held  that  it  did  so,  in  finding 
the  verdict;  affirming  guilt  only  as  to  petit  larceny.  The  verdict  was  con- 
strued as  negativing  the  existence  of  the  previous  conviction,  holding  it  not 
to  be  true.  On  this  construction  of  the  verdict  it  was  held  the  judgment  or 
sentence  could  only  pronounce  the  punishment  appropriate  to  petit  larceny, 
which  was  not  imprisonment  in  the  state  prison. 

People  V.  Lewis  was  heiu'd  and  decided  in  the  month  following  that  in 
which  the  judgment  was  rendered  in  People  v.  King,  viz.,  on  December  29, 
1883.  In  Lewis^  Case  the  indictment  was  for  grand  larceny  and  previous 
conviction  of  a  like  offense.  On  his  arraignment  Lewis  pleaded  not  guilty 
to  the  offense  charged  in  the  indictment.  The  court  below  held  this  plea  as 
extending  to  all  the  averments  of  the  indictment, — to  the  larceny  charged,  as 
well  as  the  previous  conviction.  Lewis,  on  the  trial,  offered  to  plead  guilty 
to  the  previous  conviction.  This  the  court  refused  to  allow.  Construing 
the  plea  as  above  stated,  that  the  previous  conviction  was  denied,  the  court 
directed  the  jury  as  to  the  form  of  the  verdict,  in  accordance  with  section 
1158  of  the  Penal  Code,  and  the  jury  found  the  following  verdict:  "We,  the 
jury,  find  the  defendant  guilty  of  grand  larceny,  and  we  find  the  charge  of 
previous  conviction  true."  The  above  was  sustained  by  this  court,  and  the 
action  of  the  trial  court  approved  and  affirmed.  In  Lewis'  Case  the  trial 
coui-t  did  what  this  court  said  in  King's  Case  would  haye  been  correct.  The 
defendant  was  allowed  to  plead,  according  to  the  usual  and  lawful  mode,  to  the 
whole  indictment.  This  he  did  in  his  plea  of  not  guilty.  No  question  was 
asked  on  the  arraignment  as  to  the  previous  conviction.  The  arraignment 
was  had  under  the  section  of  the  Code  relating  to  arraignments  in  crimi- 
nal actions  generally.  Sections  988,  1017.  He  was  not  arraigned  under  the 
repealed  section,  (1025x)  as  King  was.  We  think  it  clear  that  if  King  had 
been  arraigned  as  Lewis  was,  and  the  verdict  in  his  case  found  as  in  Lewis' 
Case,  the  court  would,  on  the  views  expressed  in  the  opinion  in  King's  Case, 
have  held  that  the  judgment  in  King's  Case  was  without  error.  In  fine,  the 
elements  in  Lewis'  Case  were  what  the  court,  speaking  by  McKee,  J.,  said 
were  lacking  in  King's  Case,  Lewis'  Case  had  the  requisite  elements,  and 
was  affirmed.    King's  Case  lacked  them,  and  was  disapproved. 

People  V.  Brooks  was  decided  May  29,  1884.  Brooks  was  charged  on  an 
information  with  the  offense  of  an  assault  with  intent  to  commit  robbery,  and 
a  previous  conviction  of  grand  larceny.  The  defendant  was  arraigned  under 
section  988  of  the  Penal  Code,  as  Lewis  was,  and  as  this  court  said  should 
have  been  done  in  King's  Case,  This  court  said,  in  Brooks'  Case,  in  regard 
to  this  arraignment,  that  the  special  mode  of  arraignment  prescribed  by  sec- 
tion 1025  no  longer  existing,  as  that  section  had  been  repealed,  the  trial  court 
had  to  resort  to  section  988,  which  prescribed  the  mode  of  arraignment  in  all 
cases.  And  it  will  be  here  observed,  this  was  the  only  mode  then  left  for  ar- 
raignment. If  the  arraignment  was  not  had  under  section  988,  there  was  no 
mode  of  arraignment  provided  by  statute  Of  necessity,  the  court  below  was 
compelled  to  resort  to  section  988  as  its  only  guide  for  arraigning  a  person 
charged  with  a  criminal  offense.  If  this  mode  did  not  exist,  there  was  no  other, 
unless  the  court  could  resort  to  the  common-law  mode.  On  Brooks*  arraign- 
ment he  pleaded  not  guilty 'of  the  offense  charged,  and  "confesses  and  admits 
that  he  was  before  the  alleged  commission  of  the  offense  convicted  of  the  crime 
of  grand  Lirceny,  as  set  forth  in  the  information."  In  this  case  (Brooks')  the 
only  question  asked  was,  "Guilty  or  not  guilty?"  The  question  held  to  be 
illegal  was  not  put  to  him.  It  was  further  held  in  Brooks*  Case  that  the  vol- 
untary confession  was  legal.  Such  voluntary  confession  is  allowed  by  law. 
A  party  may  confess  his  guilt  as  well  in  court  as  out  of  court.  The  verdict 
was  held  to  be  proper,  and  that  it  was  not  necessary  after  the  voluntary  con- 
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fession  that  the  jury  should  find  as  to  the  previous  conviction.  This  is  in  ac- 
cordance with  section  1158  of  the  Penal  Code,  which  we  here  insert: 

"Sec.  1158.  Whenever  the  fact  of  a  previous  conviction  of  another  offense 
is  charged  in  an  indictment  or  information,  the  jury,  if  they  find  a  verdict  of 
guilty  of  the  offense  with  which  he  is  charged,  must  also,  unless  the  answer 
of  the  defendant  admits  the  charge,  find  whether  or  not  he  htiS  suffered  such 
previous  conviction.  The  verdict  of  the  jury  upon  a  charge  of  previous  con- 
viction may  be:  «  We  find  the  charge  of  previous  conviction  true,*  or,  *  We 
find  the  charge  of  previous  conviction  not  true;'  as  they  find  that  the  defend- 
ant has  or  has  not  suffered  such  conviction." 

And  this  court  further  held,  in  the  Case  of  Brooks,  that  the  court  might 
well  render  judgment  on  the  verdict  and  the  confession  under  section  1158. 
The  court  further  held  that  the  confession  of  the  previous  conviction  is  the 
ansioer  of  section  1158.  That  answer  meant  that,  or  it  meant  nothing.  We 
see  no  other  meaning  that  can  be  attributed  to  the  word  "answer."  We 
must  either  give  it  tiiat  meaning  or  elide  it  from  the  statute,  which  we  are 
not  allowed  to  do.  We  f  ur,.her  held  that  the  first  subdivision  of  section  1093 
of  the  Penal  Code  allows  such  confession,  and  quoted  this  portion  of  section 
1093  to  which  reference  was  made.  It  was  further  said  that,  when  con- 
fession is  made  under  section  1093,  that  portion  of  the  information  is  not 
read  to  the  jury  on  the  trial,  and  in  fact  does  not  go  to  the  jury,  (section 
1158,)  and  the  jury,  therefore,  are  not  allowed  to  pass  on  it.  We  insert  here 
the  repealed  sections,  and  that  portion  of  section  1093  above  referred  to: 

"Sec.  969.  In  charging  in  an  indictment  the  fact  of  a  previous  conviction 
of  a  felony,  or  of  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
would  have  been  a  felony,  or  of  petty  larceny,  it  is  sufficient  to  state  *  that 
the  defendant,  before  the  commission  of  the  offense  charged  in  this  indict- 
ment, was,  in  [giving  the  title  of  the  court  in  which  the  conviction  was  had] 
convicted  of  a  felony,  [or  attempt,  etc.,  or  of  petty  larceny.]'  If  more  than 
one  previous  conviction  be  charged  in  the  indictment,  the  date  of  the  judg- 
ment upon  each  conviction  shall  be  stated,  and  not  more  than  two  previous 
convictions  shall  be  charged  in  any  one  indictment." 

"Sec.  1025.  When  a  defendant,  who  is  charged  in  the  indictment  with  hav- 
ing suffered  a  previous  conviction,  pleads  either  guilty  or  not  guilty  of  the 
offense  for  which  he  is  indicted,  he  must  be  asked  whether  he  has  suffered 
such  previous  conviction.  If  he  answers  that  he  has,  his  answ^er  shall  be  en- 
tered by  the  clerk  in  the  minutes  of  the  court,  and  shall,  unless  withdrawn 
by  consent  of  the  court,  be  conclusive  of  the  fact  of  his  having  suffered  such  pre- 
vious conviction  in  all  subsequent  proceedings.  If  heanswer  that  he  has  not, 
his  answer  s-hall  be  enteral  by  the  clerk  in  the  minutes  of  the  court;  and  the 
question  whether  or  not  he  has  suffered  such  previous  conviction  shall  be 
tried  by  the  jury  which  tries  the  issues  upon  the  plea  of  *  not  guilty,'  or,  in 
case  of  a  plea  of  *  guilty,'  by  a  jury  impaneled  for  that  purpose.  The  refusal 
of  the  defendant  to  answer  is  equivalent  to  a  denial  that  he  has  suffered  such 
previous  conviction.  In  case  the  defendant  pleads  •  not  guilty,'  and  answers 
that  he  has  suffered  the  previous  conviction,  the  charge  of  the  previous  con- 
viction'shall  not  be  read  to  the  jui*y,  nor  alluded  to  on  the  trial." 

"Sec.  1093.  The  jury  having  been  impaneled  and  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  otherwise  directed  by  the  court:  (1) 
If  the  indictment  or  information  be  for  felony,  the  clerk  must  read  it,  and 
state  the  plea  of  the  defendant  to  the  jury;  and  in  cases  where  it  charges  a 
previous  conviction,  and  the  defendant  has  confessed  the  same,  the  clerk,  in 
reading  it,  shall  omit  therefrom  all  that  relates  to  such  previous  convic- 
tions.   In  all  other  cases  this  fonnality  may  be  dispensed  with." 

Now,  considering  the  opinions  in  the  cases  together,  where  is  the  inhar- 
mony  or  contradiction  in  the  judgments  rendered?  In  construing  the  opinion 
in  People  v.  King,  attention  must  be  given  to  its  peculiar  features,  and  the 
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language  used  therein  in  regard  to  them.  In  Coh&ns  v.  Virginia,  6  Wheat.  399, 
Marshall,  C.  J.,  speaking,  for  the  coui-t,  of  some  dicta  of  that  court  in  Mar- 
bury  V.  Madison,  1  Cranch,  137,  observed  as  follows:  "It  is  a  raaxim  not  to  be 
disregarded  that  general  expressions,  in  ©very  opinion,  are  to  be  taken  in  con- 
nection ^^  ith  the  case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the  judgment  in  a 
subsequent  suit  when  the  very  point  is  presented  for  decision.  Tiie  rea- 
son of  this  maxim  is  obvious.  The  question  actually  before  the  court  is  in- 
vestigated with  care,  and  considered  in  its  full  extent.  Other  principles, 
which  may  serve  to  illustrate  it,  are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all  other  cases  is  seldom  completely  in- 
vestigated." In  Richardson  v.  Mellish,  2  Bing.  248,  Uest,  chief  justice  of 
the  common  pleas,  used  this  language  with  reference  to  an  opinion  cited  on 
the  argument:  "There  are  expressions  used  by  the  chief  justice  in  that  case 
which  seem  to  bear  on  the  present;  but  the  expressions  of  every  judge  must 
be  taken  with  reference  to  the  case  on  which  he  decides,  otherwise  the  law 
will  get  into  extreme  confusion.  That  is  what  we  are  to  look  at  in  all  cases. 
The  manner  in  which  he  is  arguing  is  not  the  thing;  it  is  the  principle  he  is 
deciding.  If  ever  I  could  have  imagined  it  could  have  been  extended  to  such 
a  case  as  this,  I  would  have  protested  against,  though  I  could  not  have  pre- 
vented, the  decision.  I  would,  in  my  place,  have  protested  against  it,  for  I 
should  have  seen  the  injustice  and  confusion  to  which  such  a  doctrine  would 
have  been  liable  to  be  extended.  I  am  quite  satisfied  that  not  one  of  the 
learned  judges  who  decided  that  case  ever  conceived  that  its  authority  could 
be  pressed  to  the  extent  to  which  it  has  been  pressed  in  this  case. " 

We  take  it  to  be  a  sound  rule  that  the  expressions  of  a  judge  in  an  opinion 
must  be  taken  with  reference  to  the  case  on  which  he  decides;  and  if  expres- 
sions there  used  go  beyond  the  case,  they  may  be  respected,  but  "ought  not 
to  control  the  judgment  in  a  subsequent  case  when  the  very  point  is  presented 
for  decision."  The  case  (King's)  before  the  court  was  one  in  which  it  was 
first  held  that  the  arraignment  was  had  in  a  mode  which  was  illegal.  It  was 
illegal  in  that  a  question  was  asked  which  was  not  allowed,  since  section 
1025,  which  allowed  it,  had  been  repealed.  The  court  regarded  the  plea  of 
not  guilty  as  alone  before  the  court' on  which  the  trial  was  to  be  had;  and  the 
answer  was,  for  the  reasons  above  given,  rejected  as  not  in  the  plea.  It  was 
in  reference  to  this  state  of  the  case  that  the  court  said  that  "the  jury  must, 
by  their  verdict,  find  the  charge  of  a  previous  conviction  true  or  not  true." 
Upon  the  construction  of  the  plea  put  upon  it  by  the  court,  that  it  was  only 
"not  guilty,"  all  the  allegations  of  the  information  were  put  in  issue,  and 
all  must  be  passed  on  by  the  jury.  It  was  in  this  view  that  the  court  said 
that  both  charges  must  be  proved,  and  both  must  be  found  upon  by  the 
jury.  That  the  defendant  must  plead  to  both  charges,  all  the  throe  cases  re- 
ferred to  above  hold.  This  was  done  in  all  the  cases. — in  the  first  case  by 
"not  guilty;"  and  the  other  cases  by  "not  guilty,"  and  not  guilty  and  a  con- 
fession of  the  previous  convictions. 

In  commenting  on  section  1158,  the  court  did  say;  in  King's  Case,  that  the 
exception  in  section  1158,  in  relation  to  the  rule  requiring  an  issue  of  fact  to 
be  tried  as  prescribed  in  thatsection,  being  swept  away  by  the  repeal  of  the 
section  of  the  Code  which  required  an  answer  to  be  made,  (the  reference  here 
was  to  section  1025,)  the  defendant  stood  for  trial  on  his  plea  of  "not  guilty." 
But  it  had  been  clearly  held  in  the  preceding  part  of  the  opinion  that  the  plea 
of  "no^  g^Ulty"  was  the  only  plea  before  the  court.  There  was  no  necessity 
for  saying  that  this  was  in  consequence  of  the  law  requiring  the  answer  hav- 
ing been  swept  away  by  the  repeal  of  section  1025,  which  allowed  it  to  be 
made.  This  part  of  the  opinion  was  entirely  obiter,-  -outside  of  the  case.  The 
court  must  have  overlooked  section  1093,  which  refci*s  to  such  answer  by  the 
words  "and  the  defendant  has  confessed  the  same,"  in  connection  with  sec- 
v.l5p.no.3— 6 


Digitized  by 


Google 


vi:i<A^i 


82  PACIFIC  REPORTER.  [Cal. 

tion  1158,  where  the  answer  of  defendant  in  regard  to  the  previous  conviction 
is  referred  to,  neither  of  which  sections  quoted  above  in  full  (1093  or  1158) 
had  been  repealed,  and  still  held  their  place  for  the  guidance  of  courts  in  such 
cases  as  those  of  King,  Lewis,  and  Brooks.  The  observations  of  this  court  in 
King^s  Case  in  regard  to  section  1158  were  made  in  a  cause  where  the  facts 
were  different  from  the  one  before  us;  they  relate  to  a  point  not  necessary  to 
be  decided  in  King's  Case,  and,  though  they  should  be  respected,  "ought  not 
to  control  the  judgment  in  a  subsequent  suit  where  tlie  very  point  is  presented 
for  decision."     This  very  point  was  presented  for  decision  in  Brooks'  Case, 

We  will  observe  here,  in  relation  to  the  sections  above  referred  to,  that  969 
was  modified  in  1874  (see  amendments  to  Codes  1873-74,  p.  438)  so  as  to  read 
as  it  did  when  repealed  April  9, 1880.  Section  1025,  not  in  the  original  Code, 
was  inserted  in  1874.  See  amendments  above  cited,  p.  439.  The  forra  of 
section  1158  in  the  Code  as  first  adopted  was  changed  in  1874.  By  the  act  of 
April  9, 1880,  sections  969  and  1025  were  repealed.  See  amendments  to  Codes 
for  1880,  part  relating  to  Pen.  Code,  p.  15,  §  30,  and  Id.  p.  19,  §  56.  In  1874, 
§  1093  was  amended.  See  amendments  of  1874,  supra,  p.  4M.  By  the  act 
of  1880,  ^April  9th, )  sections  1158  and  1093  were  again  amended  so  as  to  read 
as  they  did  when  the  cases  above  discussed  were  decided.  See  amendments  of 
1880  to  Pen.  Code,  §  64,  p.  21,  and  section  62,  p.  24.  So  it  will  be  perceived  that 
on  the  same  day,  and  by  the  same  act,  sections  969  and  1025  were  repealed, 
and  1093  and  1158  were  amended.  In  so  framing  the  Code,  the  legislature 
doubtless  came  to  the  conclusion  that  1093  and  1158,  as  they  were  then  framed, 
furnished  a  complete  system .  The  above  history  of  the  legislation  shows  that, 
in  the  construction  put  on  these  sections  in  Brooks*  Case,  this  court  acted  in 
accordance  with  the  legislative  intent. 

We  cannot  perceive  any  lack  of  jurisdiction  in  the  court  in  pronouncing 
the  sentence  in  the  case  of  the  petitioner  here,  and  he  is  therefore  remanded 
to  the  custody  of  the  proper  officer,  to  be  dealt  with  according  to  law.  Or- 
dered accordingly. 

We  concur:  Searls,  0.  J.;  McFarland,  J.;  Paterson,  J.;  Sharp- 
stein,  J. 

MoKiNSTRT,  J.,  dissenting. 

(73  Cal.  452)  — - 

Hutchinson  v.  Ainsworth  and  another.    (No.  9.603.) 

(Supreme  Cofirt  of  Oalifomia.    September  27,  1887.) 

1.  MoRTOAais^FoBEOLOBURB— Defective  Certifioate — Reformation  —  Limitation  6f 

Action. 

a  mortgage  was  executed  September  3,  1878,  and  foreclosure  was  commenceJi 
March  25, 1880.  On  August  19,  1880,  plaintiff  asked  leave  to  amend  her  complaint 
so  as  to  obtain  a  reformation  of  the  certificate  of  acknowledgment  of  the  mortgage. 
The  court  denied  plaintiffs  request,  but  its  judgment  was  reversed  March  28,  1883, 
and,  subsequently,  such  amended  complaint  was  filed.  Held,  that  whether  the  right 
to  a  reformation  is  or  is  not  barred  in  three  years  from  the  date  of  the  mistake,  the 
amended  complaint  should  be  treated  as  having  been  filed  at  the  date  of  the  appli- 
cation, and  therefore  the  statute  of  limitations  would  not  prevent  such  reforma- 
tion. 

2.  Same— Defectivb  Certificate— Recording  —  Subsequent  Purchaser  with  Notice. 

A  mortgage  properly  executed  and  acknowledged,  although  the  certificate  of  ac- 
knowledgment is  defective,  is  valid  against  a  subsequent  purchaser  having  knowl- 
edge of  it  as  recorded,  though  not  of  its  proper  acknowledgment,  where  he  parted 
with  no  value,  and  incurred  no  liability,  except  a  contingent  liability  which  never 
became  fixed. 
8.  Same— Reformation— MiSTAKE^OoNPLicT  of  Evidence  not  Fatal  to  Relief. 

While,  in  actions  for  reformation  of  written  instruments,  the  mistake  must  be  es- 
.    tablished  in  a  clear  and  convincing-  manner  to  the  entire  satisfaction  of  the  court^ 
relief  will  not  be  denied  simply  because  there  is  a  conflict  in  the  evidence  upon  the 
question  of  a  mistake. 
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4.  Same — Decrbb. 

In  an  action  to  reform  a  defective  certificate  of  acknowledgment  of  a  mortgage, 
the  notary  who  took  the  acknowledgment  testified  explicitly  to  the  observance 
of  all  the  requisites  to  a  valid  acknowledgment,  and  to  the  mistake  in  attaching  the 
defective  certificate.    He/d  sufficient  to  sustain  a  decree  of  reformation.^ 

5.  SaMB— NOTABY  NOT  NbCESSABY  PaBTY  DEFENDANT. 

In  a  suit  for  reformation  of  a  oertificato  of  acknowledgment,  the  notary  who  took 
the  acknowledgment  is  hot  a  necessary  party  defendant. 
e.  Same— Pleading — Foreclosure  and  Refo^ation  Single  Cause  of  Action. 

A  complaint  which,  in  addition  to  the  necessary  averments  and  den) and  for  re- 
lief in  mortgage  foreclosure,  contains  also  the  proper  allegations  and  demand  for 
reformation  of  the  certificate  of  acknowledgment  of  the  mortgage  sought  to  be 
foreclosed,  states  but  one  cause  of  action. 

In  bank.  Appeal  from  superpr  court,  Alameda  county;  A.  M.  Crane, 
Judge. 

W.  B,  Tyler,  for  appellants.  William  Reads  and  W,  C,  Belcher,  for  re- 
spondent. 

Seakls,  C.  J.  This  cause  was  here  on  a  former  appeal,  the  decision  on 
which  is  reported  in  63  Cal.  286.  In  1878,  the  defendants,  Anna  Ains worth 
and  A.  G.  Ainsworth,  made  their  promissory  note  to  Margaret  M.  Hutchin- 
son for  $3,600,  payable  on  the  third  day  of  September,  1879,  with  interest  at 
10  per  cent,  per  annum.  The  note  was  given  for  money  loaned  to  said  de- 
fendant by  "tslaintiff,  who  is  a  married  woman,  and  was  her  separate  property. 
To  secure  the  payment  of  the  promissory  note,  Anna  Hutchinson  executed 
the  mortgiige  to  foreclose  which  this  action  is  brought.  The  property  mort- 
gaged was  the  separate  property  of  Anna  Ainsworth,  who  is  a  married 
woman.  The  acknowledgment  made  by  said  Anna  Ainsworth  is  found  to 
have  been  properly  taken;  but  the  notary,  in  certifying  thereto,  failed  to  spec- 
ify that  he  made  her  acquainted  with  the  contents  of  the  instrument,  sepa- 
rate from,  and  without  the  hearing  of,  her  husband.  A  copy  of  the  certificate 
is  set  out  in  the  report  of  the  case  on  the  former  appeal.  In  that  appeal  this 
court  reversed  the  judgment  and  order  of  the  court  below,  upon  the  ground 
of  error  in  refusing  plaintiff*8  application  to  amend  her  complaint  so  as  to 
sliow  that  the  acknowledgment  was  actually  taken  in  compliance  with  the 
statute,  with  a  view  to  a  judgment  correcting  the  certificate,  as  provided  by 
section  1202  of  the  Civil  Code. 

The  action  was  brought  March  25,  1880.  Upon  the  return  of  the  cause  to 
the  court  below,  and  on  the  eleventh  day  of  May,  1883,  the  complaint  was 
amended,  averring  the  acknowledgment  to  have  been  properly  taken,  and 
asking  that  the  certificate  be  reformed  and  corrected.  To  this  amended  com- 
plaint defendant  demurred,  upon  the  grounds,  among  othera:  (1)  That  there 
is  a  non-joinder  of  parties  defendant,  in  that  Will.  H.  Burrill,  tne  notary  who 
took  the  acknowledgment,  should  have  been  made  a  defendant;  (2)  that  two 
causes  of  action  are  joined  in  the  complaint  without  being  separately  stated; 
(3)  that  the  cause  of  action  is  barred  by  Code  Civil  Froc.  subd.  4,  §  338. 
The  denaurrer  was  overruled,  and  this  action  is  assigned  as  error. 

The  demurrer  was  properly  overruled.  The  notary  was  not  a  necessary 
party  defendant  t«)  the  reformation  of  his  certificate.  The  reformation,  if 
made  at  all,  could  only  be  so  made  by  the  judgment  of  the  court.  Wedel  v. 
Herman,  59  Cal.  515. 

The  objection  of  the  demuiTer  is  not  that  two  causes  of  action  are  improp- 
erly united,  but  that  Ihey  are  contained  in  the  complaint,  and  are  not  sepa- 

'As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necessary  to 
obtain  a  reformation  of  a  written  instrument,  see  Benson  v.  Markoe,  (Minn.)  33  N.  W. 
Rep.  38;  Guilniartin  v.  Urquhart,  (Ala.)  1  South.  Rep.  897,  and  note ;  Griffith  v.  Oinnty 
of  Sebastian,  (Ark.)  3  S.  W.  Rep.  886,  and  note;  Bailey  v.  Insurance  Co..  13  Fed.  Rep. 
230,256. 
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rately  stated.  Waiving  the  question  whether  or  not  a  proper  uniting  of  two 
causes  of  action  in  the  same  complaint,  without  stating  them  separately,  is  a 
cause  for  demurrer,  we  are  of  opinion  the  complaint  states  but  one  cause  of 
action.  "An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by  which 
one  party  prosecutes  another,  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public  offense." 
Code  Civil  Proc.  §  22.  The  facts  upon  which  the  plaintiff's  right  to  sue  is 
based,  and  upon  which  the  defendant's  duty  has  arisen,  coupled  with  the  facts 
which  constitute  the  latter*s  wrong,  make  up  the  catLse  of  action.  If  these 
facts,  taken  together,  give  a  unity  of  right,  they  constitute  but  one  cause  of 
action. 

In  equity  the  relief  or  the  enforcement  of  a  single  right  may  be  varied,  and 
the  facts  essential  to  such  relief  may  be  set  out  without  objection,  as  auxil- 
iary to  the  right  to  be  enforced.  In  the  case  at  bar  the  object  of  the  action  is 
to  collect  a  single  debt,  and  to  enforce  a  single  lien,  to  redress  a  single  wrong. 
To  accomplish  this  object  dual  relief  is  sought,  but  this  circumstance,  so  fre* 
quent  in  equity,  does  not  constitute  two  causes  of  action.  Pomeroy,  at  section 
459  of  his  work  on  Remedies,  in  discussing  this  question,  uses  the  following 
language:  "Actions  brought  to  reform  instruments  in  writing,  such  as  policies 
of  insurance  and  other  contracts,,  mortgages,  deeds  of  conveyance,  and  the 
like,  and  to  enforce  the  same  as  reformed  by  judgments  for  the  recovery  of  the 
money  due  on  the  contracts,  or  for  the  foreclosure  of  the  mortgages,  or  for  the 
recovery  of  possession  of  the  land  conveyed  by  the  deed,  fall  within  the  same 
general  principle.  One  cause  of  action  only  is  stated  in  such  cases,  however 
various  mav  be  the  reliefs  demanded  and  granted."  .  Meyer  v.  Van  Collem, 
7  Abb.  Pr.  222;  McClurg  v.  Phillips,  49  Mo.  315. 

Is  the  cause  of  action  barred  by  the  statute  of  limitations  i  To  repeat: 
The  note  and  mortgage  were  executed  September  3,  1878,  and  fell  due  Sep- 
tember 3,  1879.  Suit  brought  March  25,  1880.  Leave  to  amend  the  com- 
plaint was  asked  and  refused  by  the  court  at  the  first  trial  on  the  nineteenth 
"day  of  August,  1880.  Judgment  reversed,  March  28,  1883.  Amended  com- 
plaint filed  May  11,  1883.  It  will  be  observed  that  three  years  had  not 
elapsed  from  September  3, 1878,  the  date  of  the  mistake  in  the  certificjite, 
when  plaintiff  asked  {\nd  was  denied  the  privilege  of  amending  her  complaint 
so  as  to  have  such  mistake  corrected.  Under  such  circumstances,  the  plain- 
tiff having  a  legal  right  to  file  her  amended  pleading,  and  having  been  pro- 
vented  from  so  doing  by  the  act  of  defendants,  and  through  the  error  of  the 
court  below,  it  should,  by  application  of  the  doctrine  of  relation,  be  deemed 
and  treated  as'  having  been  filed  as  of  the  date  of  the  application  and  refusal. 
If  A.  has  a  right  to  answer  a  complaint  filed  against  him,  which  right  is  de- 
nied by  the  nisi  prius  court,  aft^r  an  appeal  and  reversal  of  the  order  deny- 
ing such  right,  he  cannot  be  met  with  the  answer  that  his  time  to  answer  has 
expired  under  the  statute.  This  doctrine  is  quite  different  from  that  which 
prevents  a  party  from  taking  advantage  of  a  disability,  unless  it  existed  in 
his  favor  at  the  time  that  the  statute  began  to  run.  A  disability  to  sue  may 
be  a  misfortune,  but,  as  it  cannot  be  attributed  to  the  acts  of  others,  it  must 
be  borne  by  the  party  upon  whom  it  rests,  except  so  far  as  relieved  against  by 
statute. 

Plaintiffs  were  under  no  disability.  They  asked  J:o  exercise  a  right  which 
was  refused  by  the  court,  and,  as  they  might  well  do,  they  procured  a  correc- 
tion of  the  error  by  appeal,  whereupon  they  were  entitled  to  stand  in  the  posi- 
tion they  would  have  occupied  had  the  right  been  granted  them  in  the  first 
instance.  Any  other  rule  would  render  a  successful  appeal  fruitless  in  a  va- 
riety of  cases.  This  reasoning  proceeds  upon  the  theory  that  the  application 
to  reform  the  certificate  was  a  cause  of  action  which  would  be  barred  within 
three  years  from  the  date  of  the  mistake  sought  to  be  corrected,  or,  if  not 
then  known,  within  three  years  after  its  discovery;  but  it  may  well  be  doubted 
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whether  the  right  to  reform  the  certificate  of  acknowledgment  was  not  a  mere 
incident  to  the  right  to  recover  upon  the  note  and  mortgage,  which  would 
stand  or  fall  with  its  principal. 

Had  we  confined  ourselves  to  the  statements  of  the  complaint,  we  might 
have  disposed  of  the  demurrer  thereto  more  briefly,  but,  as  the  same  question 
is  presented  upon  a  broader  field  by  the  findings,  we  have  discussed  it  in  its 
latter  aspect,  and  are  of  opinion  the  demurrer  was  properly  overruled,  and 
that  the  findings  against  the  plea  of  the  statute  of  limitations  are  fully  w.-ur- 
ranted. 

We  are  asked  to  review  the  evidence  upon  the  quastion  of  a  mistake  by  the 
notary  in  certifying  to  the  acknowledgment,  and  to  set  aside  the  finding  of  the 
court  upon  the  ground  that  it  is  not  supported  by  the  evidence;  and  in  this 
connection  are  referred  to  a  number  of  cases  in  which  it  is  held  that  to  au- 
thorize the  correction  of  mistakes  by  reforming  written  instruments,  the  al- 
leged mistake  must  be  clearly  made  out  by  proofs  entirely  satisfactory,  and 
that  nothing  short  of  a  clear  and  convincing  state  of  facts  showing  the  mis- 
take will  warrant  the  court  to  interfere  with  and  reform  the  instrument.  As 
was  said  in  Lestrade  v.  Barth,  19  Cal.  660:  "The  evidence,  it  is  true,  must 
be  clear  and  convincing,  making  out  the  mistake  to  the  entire  satisfaction  of 
the  court,  and  not  loose,  equivocal,  or  contradictory,  leaving  the  mistake  open 
to  doubt."  The  conclusion  from  the  sum  of  all  the  authorities  on  the  subject 
is  not  that  relief  must  necessarily  be  denied,  because  there  is  a  conflict  of  tes- 
timo/iy,  for  that  would  result  in  a  denial  of  justice  in  some  of  the  plainest 
cases  calling  for  such  relief;  but  that  upon  all  the  proofs,  taking  the  facts  as 
they  appear  to  the  couit,  after  eliminating  testimony  unworthy  of  credence, 
or  based  upon  mistake  or  uncertainty,  as  in  other  cases,  the  mistake  must  be 
established  in  a  clear  and  convincing  manner,  and  to  the  entire  satisfaction 
of  the  court.  Viewed  in  this  light,  we  cannot  say  the  court  was  unauthor- 
ized by  the  testimony  in  the  conclusion  it  reached. 

The  testimony  of  the  notary,  Burrill,  is  clear  and  explicit  to  the  facts  that 
he  went  to  the  house  of  the  mortgagor;  that  her  husband  retired  from  the 
room ;  that  he  then  and  there  made  her  acquainted  with  the  contents  of  the 
instrument,  and  that  she  acknowledged  it,  etc.,  all  without  the  presence  or 
hearing  of  her  husband;  and  that  upon  returning  to  hisofllce  he  inadvertently 
attached  a  printed  certificate  which  would  have  been  valid  under  the  statute 
as  it  formerly  existed,  but  which  failed  to  certify  that  he  made  the  mortgagor 
acquainted  with  thecontents  of  the  instrument,  without  the  presence  and  hear- 
ing of  her  husband,  as  required  by  the  present  law.  This  was  a  mistake 
which  might  well  have  happened;  and  upon  such  testimony,  if  believed  to  be 
true,  the  court  below  was  fully  warranted  in  the  conclusion  it  reached. 

The  conveyance,  then,  having  been  properly  executed  and  acknowledgeil, 
(though  not  properly  certified.)  was  valid  as  t>etween  the  parties  to  it,  and  all 
the  world,  except  subsequent  honaflde  purchasers,  for  a  valuable  considera- 
tion, without  notice. 

The  court  found  that  the  defendant  Tyler  had  notice  of  the  mortgage  as  re- 
corded, but  no  notice  in  fact  that  it  had  been  properly  acknowledged ;  that  he 
gave  no  money  or  thing  of  value  therefor,  and  incurred  no  liability  on  account 
thereof,  except  the  contingent  liability  that,  if  the  rents  of  the  property  which 
was  covered  by  the  mortgage  did  not  amount  to  ^500,  he  would  pay  his  grantor 
that  amount;  and  that  the  rents  paid  said  sum,  and  he  never  became  liable 
therefor.  The  testimony  supports  this  finding,  and,  had  the  court  found  a 
fuller  and  more  complete  notice  in  Tyler,  we  do  not  see  that  such  finding 
could  have  been  disturbed  by  this  court. 

The  judgment  and  order  appealed  from  are  alfirmed. 

We  concur:  Sharpstein,  J. ;  Temple,  J. ;  Pateiison,  J. ;  McKinstry,  J. ; 
McFarland,  J,;  Thornton,  J. 
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(73  Cal.  243) 

People  v.  Sutton.    (No.  20,605.) 

{Supreme  CouH  of  Oalifomia,    August  29.  1887.) 

1.  Criminal  PBAcncK—CROss-ExAinNATioN— Scope. 

On  cross-examination  in  a  criminal  trial,  where  answers  of  defendant  to  qnes- 
tions  objected  to  added, nothing  materinl  to  what  he  had  previously  voluntarily 
stated  without  objection/and  only  tended  to  make  more  clear  some  of  the  state- 
ments previously  made  by  him,  there  was  no  violation  of  Pen.  Code  Cal.  J  1323, 
limiting  cross-examination  of  a  defendant  in  criminal  actions  to  matters  as  to 
which  he  was  examined  in  chief.^ 

SL  Same— Medical  Expert—Opiniox  as  to  Merits  of  Text-Book. 

A  medical  expert,  testifying  in  a  criminal  trial,  was  asked  whether  "  Maudsley's 
Responsibility  m  Mental  Diseases  "  was  a  standard  work.  The  question  was  asked 
for  the  purpose  of  showing  the  familiaritv  of  witness  with  authors  upon  that  sub- 
ject. Held^  that  the  question  was  properly  excluded,  on  the  ground  that  the  opin- 
ion of  the  witness  as  to  the  merits  and  standing  of  the  work  would  not  tend  to  prove 
such  fauiiliarity. 

3.  Same— Hypothetical  Questions— Cross-Examikation. 

A  medical  expert,  on  cross-examination,  may  be  asked  hypothetical  questions 
bearing  upon  the  sanity  of  defendant,  and  based  on  a  portion  of  the  evidence,  for 
the  purpose  of  testing  his  competency  as  an  expert. 

4.  New  Trial — Newly-Discovered  Evidence— Diligence. 

•*To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly-discovered  evidence,  it 
must  appear  that  the  evidence,  and  not  merely  its  materiality,  be  newly  discovered ; 
that  the  evidence  is  not  cunjulative  inerelv ;  that  it  is  such  as  to  render  a  different 
result  probable  on  a  retrial  of  the  cause;  tnat  the  party  could  not  with  reasonable 
diligence  have  discovered  and  produced  it  at  the  trial;  and  that  these  fact^}  be  shown 
by  the  best  evidence  which  the  case  admits." 
6.  Same— Discretion  of  Cottrt— Pbbbumption. 

Applications  for  new  trial  on  the  ground  of  newly-discovered  evidence  are  ad- 
dressed to  the  discretion  of  the  court,  and  its  action  will  not  be  disturbed  except  for 
an  abuse  of  discretion;  the  presumption  being  that  the  discretion  was  properiy 
.    exercised. 

In  bank.  Appeal  from  superior  court,  Alameda  county;  E.  M.  Gibson, 
Judge. 

Wells  Whitmore  and  M,  C.  Chapman^  for  appellant.  Qeo.  A,  Johnson^ 
Atty.  Gen.,  for  the  People. 

SiiARPSTEiN,  J.  On  the  trial  the  defendant  testified  on  his  own  behalf, 
and  on  his  cross-examination  stated.  "I  did  not  see  Martin's  [deceased's]  cat- 
tle on  my  place  but  once  after  I  got  my  gun,  and  it  was  too  much  trouble  to 
get  the  gun  and  shoot  them.  I  never  thought  of  shooting  them  at  all.  Isaw 
some  of  Martin's  cattle  on  my  said  place  two  years  ago,  but  I  did  not  shoot 
any  of  them.  The  next  time  that  1  saw  any  of  them  was  on  Septen)ber  15, 
1886,  [the  date  of  the  homicide.]  There  were  two  bands,  15  in  one  and  8  in 
another.  When  I  first  saw  them  I  was  abput  a  quarter  of  a  mile  away,  at 
work  at  my  barn,  and  when  I  saw  them  I  went  into  my  house  and  got  my 
gun  to  shoot  the  cattle,  but  I  did  not  shoot  them.  I  went  up  onto  the  hill 
and  saw  the  band  of  cattle  and  Martin  [deceased]  standing  on  the  top.  The 
cattle  were  going  east. ''  The  question  that  elicited  this  statement  is  omitted 
in  the  record,  and  it  does  not  appear  that  any  objection  was  interposed  to  it. 
But  at  the  conclusion  of  the  above  statement  the  district  attorney  asked  this 
question:  VThen  the  cattle  were  going  toward  Martin's  place?"  The  de- 
fendant's attorney  objected,  on  the  ground  that  it  was  not  cross-examination. 
The  objection  was  overruled,  and  the  ruling  excepted  to.    The  question  was 

I  Respecting  the  latitude  permissible  in  a  cross-examination  of  the  defendant  in  a 
criminal  prosecution,  where  he  offers  himself  as  witness,  see  Disque  v.  State,  (N.  J.)  8 
All.  Rep.  281,  and  note;  Spies  v.  People,  (111.)  12  N.  E.  Rep.  865,  and  note;  State  v. 
Saunders,  (Or.)  12  Pac.  Rep.  442 ;  State  v.  Johnson,  (Iowa,)  34  N.  W.  Rep.  177 ;  State  v. 
Robertson.  (S.  C.)  1  S.  E.  Rep.  443 ;  Tickell  v.  Railroad  Co.,  (Mo.)  2  S.  W.  Rep.  407 ;  State 
V.  Brooks,  (Mo.)  6  S.  W.  Rep.  257. 
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not  answered,  and  the  district  attorney  said:  "That  was  towards  the  coal 
mines?"  To  which  the  defendant  answered:  "Yes,  sir."  The  district  attor- 
ney then  said:  "The  coal  mine  is  not  on  your  premises,  is  it?"  Defendant 
answered:  "Ko,  sir."-  The  district  attorney  then  asked :  "  Was  anybody  driv- 
ing them  [the  cattle]  that  way?"  Defendant's  counsel  objected,  on  the  ground 
that  it  was  not  cross-examination.  Objection  overrule<l,  and  ruling  excepted 
to.  Ansto^.  "No,  sir.  There  was  no  one  beliind  the  cattle.  Martin  [de- 
ceased] was  staying  up  on  the  hill  to  drive  the  cattle  oflP,  I  suppose."  On  his 
examination  in  chief  the  defendant  stated  that  he  had  been  much  annoyed  by 
cattle  trespassing  on  his  preinises;  but  he  did  not  narrate  the  facts  which  he 
narrated  on  his  cross-examination,  without  objection,  and,  so  far  as  the  record 
shows,  without  being  interrogated  in  relation  thereto.  If  he  had  testified  to 
the  same  facts  on  his  examination  in  chief,  the  right  to  ask  him  the  questions 
objected  to  on  cross-examination  would  be  perfectly  clear.  And  we  think 
the  questions  objected  to,  and  the  answers  to  them,  only  tended  to  make  more 
clear  some  of  the  statements  previously  made  by  the  defendant  without  objec- 
tion on  his  cross-examination. 

We  fail  to  see  that  the  answers  to  the  questions  objected  to  add  anything 
material  to  what  tlie  defendant  had  previously  voluntarily  stated.  So  view- 
ing it,  wo  think  the  rulings  of  the  court  correct,  under  the  provision  of  the 
Code  which  limits  the  cross-examination  in  such  a  case  to  the  matters  about 
which  the  defendant  was  examined  in  chief.  Pen.  Code,  §  1323.  The  cross- 
examination  in  this  case  was  quite  as  clearly  within  the  rule  as  was  that  held 
to  be  so  by  this  court  in  People  y.  Russell,  46  Cal.  121. 

The  next  alleged  error  relied  on  by  the  appellant  was  the  ruling  of  the  couit 
sustsiining  an  objection  interposed  by  the  district  attorney  to  a  question  asked 
Dr.  Buck  by  appellant's  counsel.  Dr.  Buck,  called  by  the  defendant,  testi- 
fied that  he  was  familiar  with  "Maudsley*8  Responsibility  in  Mental  Diseases." 
Defendant's  counsel  then  asked  him  if  he  knew  whether  it  was  a  standard 
work.  The  district  attorney  objected,  and  the  court  sustained  the  objection, 
to  which  defendant  excepted.  It  is  now  insisted  that  the  court  erred,  because 
an  affirmative  answer  of  the  witness  would  tend  to  show  his  great  familiarity 
with  authors  upon  the  subject  upon  which  he  was  called  to  give  expert  testi- 
mony. But  he  l)ad  testified  that  he  was  familiar  with  the  treatise  in  ques- 
tion, and  we  think  his  opinion  of  it  would  not  tend  to  prove  his  great  famil- 
iarity with  authors  upon  that  subject.  His  competency  to  testify  as  an  expert 
does  not  appear  to  have  been  questioned.  People  v.  Donovan^  43  Cal.  162, 
cited  by  defendant's  counsel,  has  no  bearing  on  this  question. 

On  cross-examination  by  the  district  attorney.  Dr.  Buck  was  asked:  "Would 
you  say  that  in  a  case  where  a  man  had  had  a  grievance  against  another  man 
of  long  standing,  and  who,  seeing  that  grievance  being  repeated,  should  go 
and  get  a  rifle,  walk  from  a  quarter  of  a  mile  to  a  half  mile  to  where  the  man 
committing  the  grievance  was,  and  who  should  shoot  that  man, — would  you 
say  that  that  was  a  case  of  transitory  mania  or  homicidal  mania?"  The  de- 
fendant objects,  on  the  ground  "that  it  was  not  cross-examination,  and  evi- 
dently an  hypothetical  question,  based  upon  a  portion  of  the  evidence  intro- 
duced in  this  case,  and  not  correctly  stated,  and  omitting  a  large  portion  of 
the  evidence  in  the  case. "  The  objection  was  overruled.  The  defendant  ex- 
cepted, and  the  witness  answered:  "As  stated  by  the  district  attorney,  there 
is  nothing  in  the  statement  that  would  indicate  any  insanity  whatever*"  The 
witness  was  then  asked  this  question:  "Would  you  say  that  a  man  who  is 
very  prompt  and  careful  in  the  paying  of  his  debts, — would  you  consider  that 
a  matter  of  insanity,  indicating  the  insane  temperament?"  Defendant's  coun- 
sel objected,  on  substantially  the  same  ground  ou  which  he  objected  to  the 
preceding  question.  The  objection  was  overruled,  and  the  ruling  excepted  to. 
The  witness  answered:  "I  should  think  that  was  no  indication  of  insanity  in 
any  one.    I  should  hope  not,  I  am  sure." 


Digitized  by 


Google 


88  PACIFIC  EEPORTER.  [CaL 

We  think  the  rulings  of  the  court  upon  the  objections  of  the  defendant  were 
not  erroneous.  The  witness  was  being  cross-examined,  and  we  think  it  was 
proper  to  ask  him  such  questions  as  these,  for  the  purpose  of  testing  his  com- 
petency as  an  expert.  If  he  had  testified  that  the  hypothetical  facts  em- 
braced in  either  question  indicated  insanity,  we  think  the  jury  would  have 
doubted  his  sanity.  We  think  the  defendant's  counsel  could  not  have  relied 
upon  those  facts  as  tending  to  prove  insanity.  It  seems  to  be  well  settled  that 
experts  of  all  classes  may  be  asked  as  to  an  hypothetical  case,  and  if  the  facts 
on  which  the  hypothesis  is  based  fall,  the  answer  falls  also. 

One  of  the  grounds  upon  which  defendant  based  his  motion  for  a  new  trial 
was  newly-discovered  evidence,  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial.  At  the  hearing  of  the  motion  the 
defendant  produced  the  afiidavits  of  the  witnesses  by  whom  he  expected  such 
evidence  to  be  given.  To  entitle  a  party  to  a  new  trial,  on  the  ground  of 
newly-discovered  evidence,  it  must  appear — "First,  that  the  evidence,  and 
not  merely  its  materiality,  be  newly  discovered;  second,  that  the  evidence  is 
not  cumulative  merely;  third,  that  it  is  such  as  to  render  a  different  result 
probable  on  a  retrial  of  the  cause;  fourth,  that  the  party  could  not  with  rea- 
sonable diligence  have  discovered  and  produced  it  at  the  trial;  and,  fifth, 
that  these  facts  be  shown  by  the  best  evidence  which  the  case  admits."  1 
Hayne,  New  Trial  &  App.  §  83.  "Applications  on  this  ground  are  addressed 
to  the  discretion  of  the  court  below,  and  the  action  of  the  court  will  not  be 
disturbed,  except  for  an  abuse  of  discretion;  the  presumption  being  that  the 
discretion  was  properly  exercised."    Id.  §  87. 

The  afladavits  produced  in  this  case  do  not  make  it  clear  to  our  comprehen- 
sion that  the  court  below,  in  denying  the  motion  for  a  new  trial,  abused  its 
discretion.  It  is  by  no  means  clear  that  the  defendant  could  not  with  reason- 
able diligence  have  discovered  and  produced  the  evidence  claimed  to  be  newly 
discovered  at  the  trial,  nor  are  we  prepared  to  say  that  it  is  such  as  to  render 
a  different  result  probable  on  a  retrial.  Of  that  the  court  below  was  in  a 
much  better  position  to  judge  than  we  are.  And  this  court  has  laid  down  the 
rule  that  aj)plications  on  this  ground  are  to  be  regarded  with  distrust  and  dis- 
favoi*.  Baker  v.  Joseph,  16  Gal.  18U;  O'Brien  v.  Brady,  23  Cal.  243;  Jones 
V.  Singleton,  45  Cal.  94;  Bartlett  v.  Hogden,  3  Cal.  58;  Hobler  v.  Cole,  49 
Cal.  250;  Arnold  v.  Skaggs,  35  Cal.  684.  It  not  appearing  to  us  that  there 
was  any  abuse  of  discretion  by  the  court  below,  we  cannot  disturb  the  order 
on  that  ground. 

The  statement  in  defendant's  brief  that  "the  court,  in  its  instructions  to 
the  jury,  assumed  that  the  killing  was  admitted  as  proved."  is  not  borne  out 
by  the  record,  as  far  as  we  can  discover.  All  the  instructions  which  defend- 
ant's counsel  requested  to  be  given  were  given. 

Judgment  and  oi'der  affirmed. 

We  concur:  Searls,  C.  J. ;  MoFarland,  J. ;  Paterson,  J.  5  McKinstry, 
J,;  Temple,  J.;  Thornton,  J, 


(73  Cal.  620) 

.  Morgan  and  another  v.  Tillotson  and  another.    (No.  11,916.) 
{Supreme  Court  of  CdHfomia.    September  29,  1887.) 

1.  Ejettment— Pleading— Denial  of  Plaintiff's  Title. 

In  an  action  of  ejectment,  it  is  sutlicieut  to  deny  the  ownership  and  title  to  pos- 
Pt'ssion  of  plaintiff.  Averments  as  to  the  ownership  of  plaintitf 's  grantors  are  im- 
ni  terial,  and  need  not  l>e  denied. 

2.  Mining  Claims— Placer  Mines— Annual  Expenditure— Relocation. 

a  failure  to  comply  with  the  provisions  of  Rev.  8t.  U.  S.  g  2324,  which  requires 
an  annual  expenditure  of  $100  by  the  locator  of  a  placer  mining  claim,  renders  the 
claim  subject  to  relocation. 
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Department  2.  Appeal  from  superior  court,  Placer  county;  B.  F.  Myres, 
Judge. 

C.  A.  <&  F.  P.  TutUe,  for  appellants.    Hall  c§  Craig,  for  respondents. 

Thornton,  J.  Action  of  ejectment  to  recover  mining  ground  constituting 
a  placer  claim.  The  question  of  title  was  put  in  issue  by  the  answera.  The 
material  averment  of  plaintiffs*  ownership  and  title  to  the  possession  was  de- 
nied. The  averment  in  the  complaint  in  relation  to  the  ownership  of  plain- 
tiffs' grantors  and  predecessors  in  interest  was  entirely  immaterial,  and  need 
not  have  been  denieil.    Coryell  v.  Cain,  16  Cal.  567. 

The  question  wliether  the  provision  of  the  Revised  Statutes  of  the  United 
States  (section  2324)  which  requires  an  annual  expenditure  of  a  certain 
amount  for  labor  and  materials  on  each  mining  claim  until  the  patent  is  is- 
sued, a  failure  to  comply  with  which  provision  renders  the  claim  subject  to 
relocation,  we  regard  as  settled  in  the  affirmative  by  the  case  of  Rusnell  v. 
Brosseau,  65  Cal.  605,  4  Pac.  Jiep.  643,  in  this  court;  and  Jackson  v.  Roby, 
109  U.  S.  440,  3  Sup.  C6.  Rep.  301,  in  the  supreme  court  of  the  United  States. 
These  cases  show  clearly  that  judgment  should  have  been  rendered  for  de- 
fendants on  the  evidence,  the  whole  of  which  was  comprised  in  an  agreed 
statement  of  facts.  Under  such  circumstances,  we  consider  it  unnecessary 
and  unjust  to  put  the  defendants  to  the  toil  and  expense  of  a  new  trial. 

The  judgment  and  order  are  therefore  reversed,  and  the  cause  remanded  to 
the  court  below,  with  directions  to  enter  judgment  for  defendants  for  the 
land  in  controversy.     Ordered  accordingly. 

We  concur:    Sharpstein,  J. ;  McFarland,  J. 

(73  Cal.  620) 

Barnhart  v.  Fulkerth  and  another.    {No.  11,849.) 
{Sujireme  Court  of  California.    September  30,  1887.) 

1.  Pledge — Levy  on  Property  Pledged— Pledgee  cannot  Set  up  Title  Adverse  to 

Pledoeor. 

A  pledgee,  in  an  action  against  a  sheriff  who  has  levied  on  the  pledge  as  the 
the  property  of  the  pledgeor,  cannot  set  up  a  title,  adverse  to  the  pledgeor,  acquired 
subsequent  to  the  levy  of  the  execution. 

2.  Same— Tender  to  Pledgee— Waiver  of  Conditions. 

A  pledgee  who  admits  the  sufficiency,  so  far  as  the  amount  is  concerned,  of  a 
tender  ot  what  is  due  him  from  the  pledgeor,  made  by  a  sheriff  in  execution, 
thereby  waives  his  right  to  object  to  a  condition  annexed  that  he  surrender  the 
note  secured  by,  or  the  warehouse  receipt  for,  the  pledge. 

Department  2.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G. 
SwiNNERTON,  Judge. 

W,  E.  Turner,  for  appellant.    J.  ff.  Bndd,  for  respondent. 

Thornton,  J.  This  action  was  brought  to  recover  possession  of  4,255  bags 
of  wheat,  or  their  value,  in  case  a  deliver}'  cannot  be  had,  anr^  for  $2,000 
damages,  etc.  The  material  allegations  of  the  complaint  were  denied  by  the 
answer,  and  defendant  Fulkerth  justified  under  a  levy  on  the  wheat  sued  for, 
made  by  him  as  sheriff  of  the  county  of  Stanislaus,  of  a  writ  of  attachment 
issued  in  the  action  brought  in  the  district  court  for  the  county  just  named  by 
U»  0.  Matthews  et  al,  against  /.  T.  DavU,  and, further  under  a  levy  on  the 
same  property  of  a  writ  of  execution  issued  upon  a  judgment  recovered  in  the 
above-entitled  action. 

At  the  trial  it  appears  that  on  or  about  the  seventh  day  of  November,  1878, 
the  plaintiff  lent  Davis  the  sum  of  82,500,  and  received  the  wheat  in  question 
in  pledge  as  security  for  its  repayment  to  him.  These  facts  are  established  by 
uncontro verted  evidence.    At  the  time  of  this  loan  the  wheat  was  stored  in  a 
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warehouse  at  Turlock.  It  had  bee!n  stored  at  Turlock  before  plaintiff  made 
the  loan  to  Davis,  having  been  placed  there  by  Davis  In  the  September  pre- 
ceding. For  this  wheat  a  receipt  was  given  by  the  warehouseman,  defend- 
ant Perley,  of  which  the  following  is  a  copy: 

"Turlock.  Cal.,  September  16,  1878. 

"Received  in  good  order  and  well-conditioned,  from  E.  C.  Vancel,  five  tJiou- 
sand  and  fifty-five  (5,055)  baga  wheat,  weighing  six  hundred  and  fifty-four 
thousand  three  hundred  and  eighty-nine  pounds,  (654,389  lljs.,)  which  1  hereby 
agree  to  deliver  in  like  order  and  condition,  (the  danger  from  fire  excepted,) 
upon  return  of  this  receipt  and  payment  of  storage  at  the  rate  of  50  cents  per 
ton  for  the  first  month,  commencing  August  26,  1878,  and  25  cents  per  ton 
per  month  thereafter.  Total  storage  not  to  exceed  one  dollar  ($1)  per  ton  for 
the  season  ending  June  1, 1879. 

"Stored  in  the  grain  warehouse  at  Turlock, known  as  *  Chas.  Dallas'  Ware- 
house.' •       George  Perley." 

This  receipt  was  delivered  to  the  plaintiff  by  Davis  on  the  seventh  of  No- 
vember, 1878,  with  the  following  indorsements  on  it: 

"To  dispose  of  for  me  to  the  best  advantage,  I  assign  the  within  to  John  T. 
Davis.  E.  C.  Vancel." 

"November  5,  1878.  Received  on  the  within  receipt  800  bags  wheat;  es- 
timated weight,  one  hundred  and  four  thousand  pounds. 

"J.  T.  Davis." 

"I  assign  the  within  receipt  to  H.  Barnhart  to  secure  to  him  the  payment 
of  82,500.  J.  T.  Davis." 

The  last  indorsement  of  Davis  was  made  at  the  time  of  the  loan  of  82,500. 
This  pledge  was  a  bailment  by  Davis  to  the  plaintiff.  Davis  and  the  plain- 
tiff sustained  to  each  other  the  relation  of  pledgeor  and  pledgee.  Plaintiff *s 
transaction  was  with  Davis  only.  lie  lent  Davis  the  money,  and  took  his 
note  for  it.  When  the  money  lent* should  be  paid  back  by  Davis,  the  plaintiff 
was  bound  to  return  him  the  wheat  pledged. 

It  is  contended  on  the  part  of  plaintiff  that  this  wheat  was  the  property  of 
one  Vancel.  Can  the  plaintiff  be  allowed  to  show  this?  It  does  not  appear 
that  any  transactions  took  place  between  Vancel  and  plaintiff  until  after  this 
action  was  commenced.  Barnhart  testified  that  he  lent  money  to  Vancel  on 
this  wheat  and  other  property  in  April,  1879.  This  action  was  brought  on 
the  seventeenth  of  February,  1879.  Barnhart  must  recover  on  his  title  Jis  it 
was  when  the  action  was  commenced.  If  Barnhart  cannot  call  in  aid  the 
title  of  Vancel  when  the  suit  was  commenced,  it  will  not  avail  him  to  recover 
in  this  action.  He  may  show  that  the  money — $2.500 — that  he  paid  over  to 
Davis  in  November,  1878,  and  for  which  Davis  executed  to  him  his  note,  was 
merely  a  loan  to  Vancel  through  Davis,  as  agent  of  the  latter,  and  that  Van- 
cel, and  not  Davis,  was  the  pledgeor;  that  the  transaction  was  one.  not  with 
Davis,  but  with  Vancel  through  Davis  as  the  agent  of  the  former.  If  the 
loan  was  to  Davis  as  principal,  and  the  pledge  was  made  by  Davis  on  his  in- 
dividual account,  and  the  wheat  belonged  to  Vancel,  and  Barnhart  had,  be- 
fore this  action  was  l^rought,  turned  over  the  wheat  to  Vancel  as  owner,  and 
received  it  back  from  him  as  his  (Vancel's)  custodian,  he  might  have  relied 
on  VancePs  title.  Palmtag  v.  Doutrick,  59  Cal.  154.  Nor  does  it  appear 
that  Barnhart  ever  lent  any  money  to  Vancel  until  after  he  had  brought  suit. 
He  and  Davis  both  testify  that  the  money  was  lent  by  the  plaintiff  to  Davis, 
and  that  Davis  pledged  the  wheat  to  him.  The  plaintiff  received  the  wheat 
from  Davis  on  a  loan  made  to  him,  and  to  him  only.  It  does  not  appear  that 
Vancel's  name  was  ever  mentioned  in  the  transactioi\  at  all.  Vancel  does 
not  appear  in  the  case  until  after  the  wheat  had  been  attached  by  the  plain- 
tiffs in  the  suit  of  Matthews  et  al.  v.  Davis,  and  a  tender,  admitted  by  13arn- 
hart  to  have  been  sufficient,  of  the  amount  due  him  by  Davis,  had  been  made 
to  him,  and  refused.    The  interposition  of  Vancel  as  owner,  by  Barnhart, 
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Beems  tc  have  been  an  afterthought  resorted  to  to  ward  off  and  defeat  the  de- 
fense herein  set  up. 

We  are  of  opinion  that  Barnhart  showed  no  right  in  this  case  to  rely  on 
the  title  of  Vancel  to  defeat  the  defense  relied  on.  His  right  to  invoke 
such  title  did  not  arise  until  after  he  had  begnn  his  suit;  and,  inasmuch 
as  he  could  only  recover  on  the  title  which  he  had  when  his  action  was  in- 
stituted, a  right  or  title  afterwards  acquired  could  not  be  here  available  to 
him.  Barnhart  testified  that  he  told  Hewel  (the  agent  of  the  sheriff  to  make 
the  tender)  that  so  far  as  the  amount  was  concerned,  and  the  sufficiency  of 
the  tender,  he  admitted  it.  Having  made  this  admission,  Barnhart  should 
not  be  permitted  afterwards  to  allege  that  the  tender  was  not  good  by  reason 
of  the  fact  that  Hewel  said  to  him,  when  the  tender  was  made,  that  he  wanted 
Davis'  note  from  him  and  the  warehouse  receipt.  If  the  above  should  be 
construed  as  annexing  conditions  to  the  tender,  Barnhart  waived  all  right  to 
object  to  them  by  admitting  the  sufficiency  of  the  tender.  Civil  Code,  § 
1501. 

We  do  not  think  that  there  should  be  a  reversal  because  the  court  refused 
to  permit  a  question  to  be  put  to  the  witness,  Davis,  on  his  cross-examination 
by  counsel  for  defendants,  whether,  since  the  seventh  or  eighth  of  November, 
1878,  he  had  paid  the  loan  of  $2,500,  or  any  part  of  it.  We  are  not  clear  that 
it  was  allowable  on  cross-examination,  and  that  the  court  erred  in  ruling  it 
out  for  that  reason.  We  are  the  less  disposed  to  reverse,  on  account  of  this 
ruling,  for  the  reason  that  the  defendants  might  have  made  Davis  their  own 
witness  as  to  the  matter  inquired  about. 

Having  held  that  Bamhni-twas  estopped,  by  reason  of  his  relation  to  Davis, 
to  avail  himself  of  the  title  of  Vancel,  there  is  but. slight  necessity  to  pass  on 
another  point  of  estoppel  urged  by  defendants,  based  on  the  statements  made 
by  Barnhart,  prior  to  the  levy  of  the  attachment,  to  the  attaching  creditor 
(Matthews)  and  the  sheriff,  that  the  wheat  was  the  property  of  Davis.  We 
do  not  think  this  estoppel  made  out,  for  the  reason  that  it  does  not  appear 
that  the  levy  was  made  in  sole  reliance  upon  the  statements  made  by  Barn- 
hart. 

We  see  no  error  in  the  court's  refusing  to  sign  the  findings  presented  by 
counsel  for  defendants,  for  the  reasons  given  in  Miller  v.  Steen,  80  Cal.  402, 
and  Porter  v.  Woodward,  57  Cal.  538. 

It  follows  from  the  foregoing  that  the  judgment  and  order  denying  a  new 
trial  must  be  reversed,  and  the  cause  remanded,  that  a  new  trial  may  be  had. 
So  ordered. 

We  concur:    MgFarland,  J.;  Sharpsteen,  J. 

(73  Cal.  518) 

Walden  V.  Purvis.    {No.  11,957.) 

{Supreme  Court  of  CHalifomia.    September  29,  1»87.) 

BviDEHcs— Admissions  of  Donor— Fraud  in  Gift. 

In  an  action  against  a  sheriff,  for  wrongfully  taking  cattle  donated  to  plaintiff  by 
his  father,  a  statement  alleged  to  have  been  made  by  the  father  after  he  bad  parted 
with  the  possession  of  the  cattle  is  inadmissible,  either  to  prove  the  fraudulent 
character  of  the  gift,  or  for  any  other  purpose. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Stanislaus  county;  Wm.  0.  Minor,  Judge. 

Wright  &  Uazen,  for  appellant.     Schell  <&  Bond,  for  respondent. 

Haynb,  C.  Action  against  the  sheriff  for  taking  111  head  of  cattle,  alleged 
to  have  been  the  property  of  the  plaintiif ,  under  attachment  against  plaintiff's 
father.  The  plaintiff  claimed  80  of  the  cattle  under  a  sale  from  his  father. 
Whatever  errors  may  have  been  committed  by  the  court  in  admitting  or  re- 
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jecting  evidence  in  relation  to  these  80  cattle  cannot  be  considered,  because 
the  court  held  the  sale  of  tliose  cattle  to  have  been  fraudulent  and  void,  and 
so  far  as  they  are  concerned  the  judgment  was  in  favor  of  the  appellant. 

.Tlie  balance  of  the  cattle,  viz.,  81  heiid,  were  claimed  by  the  plaintiff  before 
the  sale  above  mentioned.  His  account  of  these  cattle  is  as  follows:  "I  know 
the  cattle  in  controversy.  Part  of  them  I  bought  from  my  father,  and  some 
were  my  original  cattle;  thirty  or  forty,  or  possibly  fifty,  head, — what  I  called 
my  original  stock;  some  of  them  1  got  from  my  father.  Parmers  would  leave 
some  cattle  for  ranch  fees,  and  he  would  give  them  to  me,  and!  also  got  some 
by  taking  the  calves  of  stray  cows  on  the  ranch,  or  a  cow  would  get  drowned, 
or  mired  in  the  mud,  and  the  calf  was  mine.  Have  had  cattle  for  a  number 
of  years;  some  of  them  for  ten  years.  Could  not  say  how  many  I  have  had 
for  one,  nor  how  many  for  two,  years.  Owned  them  since  they  were  cidves. 
They  range  from  one  to  seven  or  eight  ye;*^." 

This  being  the  general  position  of  the  parties,  the  'counsel  for  defendant 
then  asked  that  the  witness  be  allowed  to  state  what  Miner  Walden  [the  father] 
said  at  that  time  while  in  possession  of  the  cattle  in  controversy.  The  plain- 
tiff objected  to  the  testimony,  and  the  court  sustained  the  objection,  and  re- 
fused to  allow  the  testimony;  to  which  ruling  the  defendant  then  and  there 
excepted."  So  far  as  "the  cattle  in  controversy"  included  the  80  head,  it 
makes  no  difference  whether  there  was  error  or  not;  because,  as  above  stated, 
the  court  held  in  appellant's  favor  that  that  sale  was  void.  So  far  as  it  relates 
to  the  31  head  for  which  the  plaintiff  had  judgment,  the  declaration  sought  to 
be  proven  was  a  declaration  of  the  donor  after  he  had  parted  with  the  prop- 
erty, and  was  inadmissible  either  to  prove  fraud  or  otherwise.  Cohn  v.  MuU 
ford,  15  Cal.  52;  Jones  v.  Morse,  36  Cal.  207. 

The  other  points  made  do  not,  in  our  opinion,  materially  affect  the  judg- 
ment for  the  31  head.  We  therefore  advise  that  the  judgment,  and  order 
denying  a  new  trial,  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  and  order  are  atUrmed. 


People  ex  rel,  Sedgwick  v.  Shear.    (No.  10,000.) 

{Supreme  Court  of  California,    September  24,  1887.) 

1.  Officr  and  Officers— Removal. 

Where  the  duration  or  time  of  holding  an  office  is  not  prescribed  by  law  or  by 
the  constitution,  the  appointing  power  may  remove  the  incumbent  of  the  office  at 
its  pleasure. 

2.  Same. 

California  act  of  March  31,  1876,  providing  for  the  appointment  of  a  superintend- 
ent for  the  bouse  of  correction  of  8an  Francisco  by  tlve  board  of  supervisors,  and 
*•  that  said  superintendent  shall  only  be  removed  ior  just  and  sufficient  legal  cause 
after  a  fair  and  impartial  investigation  of  his  case  by  said  supervisors,"  does  n<it  re- 
strain or  limit  the  power  of  removal  to  the  manner  indicated  in  the  act,  and  tlie 
board  of  supervisors  liave  power  to  remove  tlie  superintendent  at  tlieir  pleasure; 
following  People  v.  UUl,  7  Cal.  97 ;  Smith  v.  Brown,  69  Cal.  672. 

In  hank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  to  try  the  title  to  the  office  of  superintendent  for  the  house  of  cor- 
rection of  the  city  and  county  of  San  Francisco,  brought  by  the  people,  upon 
the  relation  of  respondent,  against  the  appellant.  Appellant,  Samuel  Shear, 
on  January  29,  1883,  was  appointed,  by  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  superintendent  for  the  house  of  correction  of 
said  city  and  county,  under  "An  act  to  utilize  the  prison  labor,  and  govern 
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the  house  of  correction  of  the  city  and  county  of  San  Francisco,"  approved 
March  31.  1876,  which  reads  as  follows:  "They  [the  board  of  supervisors] 
shall  appoint  a  competent  superintendent  for  the  house  of  correction  of  said 
city  and  county.  ♦  ♦  ♦  Said  superintendent  shall  only  be  removed  for 
just  and  sufficient  legal  cause,  after  a  fair  and  impartial  investigation  of  his 
case  by  said  supervisors."  Appellant  duly  qualified  and  entered  upon  his 
duties  as  such.  On  January  12, 1885,  said  board  declared  the  office  vacant  on 
and  after  January  15,  1885,  and  then,  immediately  after,  appointed  said  John 
Sedgwick  such  superintendent,  to  fill  the  vacancy  caused  by  the  removal  of 
Shear.  Sedgwick,  on  January  12, 1885,  accepted  said  office  and  qualified  accord- 
ing to  law.  Shear  refused  to  surrender  the  office,  under  the  claim  that  such  su- 
perintendent can  only  be  removed  for  just  and  sufficient  legal  cause,  after  a  fair 
and  impartial  investigation  of  the  case  by  said  supervisors,  as  provided  in  sec- 
tion 4  of  said  act,  and  that  the  board,  in  declaring  said  office  vacant,  assigned 
no  cause,  and  that  there  had  been  no  such  investigation  as  provided  by  that 
section,  and  Sedgwick,  on  January  15,  1885,  instituted  this  action.  It  was 
admitted  that  prior  to  this  action  there  had  been' no  such  investigation,  and 
no  cause  assigned.  After  the  institution  of  this  action,  the  said  board  again, 
on  January  26, 1887,  declared  the  office  vacant,  assigning  a  cause  lifter  inves- 
tigation, and  again  appointed  Sedgwick,  etc. ;  but  Sedgwick,  having  already 
qualified  under  the  former  action  of  the  board,  did  nothing  under  the  latter 
action.  The  superior  court  rendered  judgment  in  favor  of  Sedgwick,  and 
Shear  appealed. 
Tho8,  J.  Clunie,  for  appellant.     Davis  Louderhack,  for  respondent. 

By  the  Court.     On  the  authority  of  Smith  v.  Broion,  59  Cal.  672,  and 
People  v.  Hill,  7  Cal.  97,  the  judgment  and  order  appealed  from  are  affirmed. 


(73  Cal.  541) 

Garthe  V.  Hart  and  others.    (Ko.  11,701. \ 
(Supreme  Court  of  California,    October  6,  1887.) 

1.  Mines  and  Mining — Location. 

Where  the  first  location  of  a  mining  claim  is  valid,  and  the  parties  have  kept  it 
so  by  doing  what  is  required  by  the  mining  laws  of  California,  a  subsequent  loca- 
tion, however  regular  in  form,  is  of  no  effect. 

2.  Sake — Location — Instructions. 

Tn  an  action  of  ejectment  for  a  mining  claim,  where  the  evidence  showed  a  loca- 
tion by  defendant  prior  to  that  of  plaintiff,  and  possessfon  by  plaintiff,  the  court 
instructed  the  jury  that  one  mode  of  making  a  valid  location  of  a  mining  claim 
was  by  taking  possession  of  it,  and  clearly  defining  its  boundaries ;  but  failed  to 
stale  the  distinction  between  the  right  of  sxich  locator  as  against  a  mere  intruder, 
and  as  against  oiie  who  has  complied  with  th^  mining  laws.  Held,  that  the  instruc- 
tion was  misleading,  and  the  error  was  not  cured  by  a  subsequent  instruction  that 
if  the  defendant's  locatioti  was  prior  to  that  of  plaintiff,  and  conformed  to  the  min- 
ing law,  the  plaintiff  acquired  no  right  under  the  subsequent  location. 

3.  Same— Boundaries— Parol  Agreement. 

In  an  action  of  ejectment  for  a  mining  claim,  where  there  is  evidence  tending  to 
show  an  adiustment  of  boundaries  between  the  parties  by  oral  agreement,  an  in- 
struction that  if,  under  the  oral  agreement,  improvements  were  made  by  one  of 
the  parties,  this  would  work  an  estoppel,  is.erroneous,  when  there  is  no  evidence 
that  any  such  improvements  had  been  made. 
4-  Same— Transfer  op  Claim— Parol. 

Under  Civil  Code  Cal.  J  1091,  a  writing  is  reqiured  to  transfer  a  mining  claim,  and 
an  oral  agreement  cannot  operate  as  a  transfer. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  J.  M.  Walling,  Judge. 

Cross  f&  Simonds,  for  appellants.     Alfred  2).  Mason,  for  respondent. 

Hayne,  C.    Action  of  ejectment  for  a  mining  claim.    Verdict  and  judg- 
ment for  plaintiff.    Defendants  appeal 
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1.  The  plaintiff  gave  evidence  tending  to  show  a  loeation  in  1881,  and  a 
subsequent  loeation  in  1884,  the  marking  of  the  boundaries  under  tliese  loca- 
tions, and  the  recording  of  both  claims.  The  statement  dues  not  show  that 
$100  worth  of  work  was  done  each  year  as  required  by  the  act  of  1872;  but 
this  defect  in  the  evidence  is  not  referred  to  in  the  specifications.  The  de- 
fendants gave  evidence  tending  to  show  a  valid  location  in  1880,  the  record- 
ing of  the  claim  as  required  by  a  local  regulation,  the  marking  of  sufficient 
boundaries,  and  the  performance  of  the  requisite  amount  of  work  each  year. 
There  is  no  evidence  in  contradiction  of  this.  And  if  it  be  assumed  that  the 
plaintiff's  proceedings  were  regular  in  all  respects,  it  is  manifest  that  the  de- 
fendants had  the  earlier  and  better  right.  Where  the  first  location  is  valid, 
and  the  parties  have  kept  it  so  by  doing  what  is  required  by  the  mining  laws, 
a  subsequent  location,  however  regular  in  form,  is  of  no  effect.  Bdk  v, 
Meagher,  104  IT.  S.  284;  Rose  v.  Richmond  Co.,  17  Nev.  56,  67.  The  verdict 
is  therefore  unsupported  by  the  evidence. 

2.  The  plaintiff  gave  evidence  of  an  attempted  location  in  1879,  and  of  acts 
tending  to  show  a  possession  within  the  rule  laid  down  in  several  cases.  See 
Enfjliah  v.  Johnson,  17  Cal.  109;  Table  Mountain  Co,  v.  Stranahan,  20  Cal. 
209;  Hess  v.  Winder,  30  Cal.  355.  The  court  "struck  out  all  evidence  of  this 
first  location,  for  the  reason  that  it  appeared  that  the  same  had  not  been  made 
in  compliance  wit!,  law."  It  does  not  clearly  appear  whether  this  order  was 
in  reference  to  the  "location"  merely,  or  whether  it  extended  to  tlie  posses- 
sion also.  But  we  think  the  order  was  in  reference  to  the  location,  because 
the  non-compliance  with  the  mining  law  would  not  be  a  reason  for  striking  out 
evidence  of  the  possession. 

Without  saying  whether  the  acts  done  were  suflScient  to  constitute  a  pos- 
session, we  think  the  court  erred  in  its  charge  to  the  jury  with  reference  to  it. 
The  charge  was  as  follows:  "In  order  to  make  a  valid  location  of  mining 
claims,  the  locator  may  adopt  one  of  two  courses.  He  may  determine  to  locate 
his  claim  in  accordance  with  law  and  customs.  In  order  to  get  a  title — a  pos- 
sessory title — in  this  way,  he  must  conform  to  the  requirements  of  law.  *  *  * 
As  I  said,  there  is  still  another  way  by  which  a  miner  in  tliis  state  may  ac- 
quire a  right  to  the  possession  of  a  piece  of  mining  ground.  It  is  by  taking 
possession  of  it,  and  clearly  defining  the  boundaries  so  that  they  may  be 
readily  traced,  and  holding  sitch  possession, — keeping  siich  possession.*^ 

In  tlie  hurry  of  the  trial  the  learned  judge  evidently  overlooked  the  distinc- 
tion between  the  right  of  a  party  in  possession  as  against  mere  intruders,  and 
his  right  as  against  one  who  has  complied  with  the  mining  laws.  Possession 
is  good  against  mere  intruders,  (Attwood  v.  Fricot,  17  Cal.  43;  English  v. 
Johnson,  Id.  115;  Hess  v.  Wi^ider,  30  Cal.  355;  Golden  Fleece  Co.  v.  Cable 
Co.,  12  N"ev.  321,  322;)  but  it  is  not  good  as  against  one  who  has  complied 
with  the  mining  laws,  (Du  Prat  v.  James,  65  Cal.  556,  557,  4  Pac.  Rep. 
562.)  We  do  not  see  that  the  error  was  cured  by  other  portions  of  the  charge. 
What  is  claimed  as  curing  the  error  is  the  following:  "Another  question  pre- 
sents itself  in  this  case  which  I  will  speak  of  shortly.  Plaintiffs*  claim  in 
this  case,  so  far  as  they  are  concerned,  depends  upon  a  location  made  by  Mr. 
Penders  and  son  in  the  year  1881,  and  a  subsequent  location  made  by  Wise- 
man an^  othei-8  in  1884.  Of  course,  if  the  location  of  defendants,  to  which  I 
have  already  referred,  was  prior  to  that  of  plaintiffs,  and  they  have  complied 
with  the  requirements  of  the  law  since  the  date  of  that  location,  and  the  loca- 
tion itself  was  sufficient,  no  rights  could  be  acquired  by  plaintiff  under  tJie 
subsequent  location.**  This  instruction  points  to  the  first  ground  of  plaintiff's 
right  of  which  the  court  had  spoken.  It  tells  the  jury,  in  substance,  that  if 
the  defendants'  location  was  prior  to  that  of  the  plaintiff,  and  conformed  to 
the  requirements  of  the  mining  law,  the  plaintiff  acquired  no  right  "under 
the  subsequent  location."  But  it  does  not  say  that  the  defendants'  location 
would  prevail  over  the  plaintiff's  prior  possession,  which  the  court  had  al- 
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ready  told  the  jupy  was  one  way  in  which  the  plalntiflP  could  acquire  a  right 
to  the  premises  in  controversy.  At  most,  the  charge  was  misleading;  and  we 
think  the  jury  must  have  been  misled  by  it. 

3.  There  was  evidence  tending  to  show  an  adjustment  of  boundaries  be- 
tween the  parties  by  oral  agreement.  With  reference  to  this  the  court  in- 
structed the  jury,  at  defendants'  request,  as  follows:  "The  jury  is  instructed 
that  no  estate  or  interest  in  real  property,  (except  a  lease  for  not  more  than 
one  year,)  nor  any  trust  or  power  over  or  concerning  it,  or  In  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or  other  instrument  in 
writing  subscribed  by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawfuj  agent  thereunto  authorized  by  writ- 
ing." This  was  undoubtedly  correct.  Before  1860  a  verbal  transfer  was 
held  to  be  good  when  acconjpanied  with  a  change  of  possession.  Table 
Mountain  Co.  v.  Stranahan,  20  Cal.  208;  King  v.  Randlttt,  33  Oal.  321. 
In  1860  4in  act  was  passed  with  reference  to  gold  mines.  (Laws  1860,  p.  175,) 
and  afterwards  extended  to  all  mines,  (Laws  1863,  p.  98,)  which  was  con- 
strued to  do  away  with  oral  transfers.  See  Patterson  v.  Mining  Co.,  30  Cal. 
363;  Goller  v.  Fett,  Id.  484,  485;  Feigei-  v.  Coward,  35  Cal.  652.  Section 
1091  of  the  Civil  Code  has  been  held  to  require  a  writing  for  the  transfer  of 
mining  claims.    Melton  v.  Lambard,  51  Cal.  259,  260. 

The  oral  agreement,  therefore,  could  not  operate  as  a  transfer.  It  seems 
to  have  been  supposed,  however,  that  what  took  place  could  have  some  effect 
by  way  of  estoppel,  and  in  this  regard  the  court  instructed  the  jury  "that 
if  they  believe  from  the  evidence  in  this  case  that  the  location  of  John  W. 
Hart  and  others  was  the  first  location,  which  was  goodasoordingtolaw;  that 
afterwards  said  Hart,  Englebright,  and  their  lessees,  and  J.  W.  Fenders  and 
his  grantees,  had  a  dispute  as  to  the  boundary  line  of  the  claim  of  each,  and 
that  it  was  finally  understood  and  agreed  by  all  parties  that  the  line  claimed 
by  Fenders  should  be  treated  and  considered  as  the  true  boundary  line  between 
the  two  mining  claims,  and  that  thereupon  the  grantees  of  said  Fenders  went 
in  good  faith  to  work  upon  the  land  before  in  dispute,  and  made  improve' 
ments  thereon  under  such  agreement  and  understanding, — then  I  charge  you 
that,  in  determining  the  true  boundary  line  between  the  parties,  you  may  con- 
sider such  conversation  and  agreements,  if  any  there  was,  for  the  purpose  of 
determining  the  true  boundary  line  between  the  mining  claims  of  each  party. " 

This  was  improper;  if  for  no  other  reason,  because  there  was  no  evidence 
of  any  improvement  made  "under  such  agreement  and  understanding."  or 
otherwise,  and  nothing  which  would  give  rise  to  an  estoppel.  We  therefore 
advise  that  the  judgment  and  order  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  re-asons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


(73  Cal.  548) 

People  v.  Meyer.    (No.  20,273.) 

{Supreme  Court  of  California,    October  6,  1887.) 

Cbimikal  Pbactice— Former  Conviction— Reading  Indictment  to  Jury. 

On  trial  of  an  indictment  charging  the  defendant  with  petit  larceny,  and  fonr 
former  convictions  of  the  same  offense,  the  defendant  pleaded  not  guilty  to  tlie  first 
charge,  but  confessed  the  former  convictions,  and  pleaded  guilty  thereto.  Held^ 
that  It  was  error  to  permit  the  reading  before  the  jury  of  that  part  of  the  indict- 
ment relating  to  the  former  convictions,  the  same  being  expressly  prohibited  by 
Pen.  Code  Cal.  i  1093;  and  that  under  Id.  §  1158,  it  was  error  to  instruct  or  to  per- 
mit any  evidence  to  go  to  the  jury  in  regard  to  the  second  charge. 
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In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco: 
D.  J.  Murphy,  Judge. 
Information  for  petit  larceny. 
John  D^Arcy,  for  appellant.     Qeo,  A.  Johnson^  Atty.  Gten.,  for  respondent. 

Thornton,  J.  The  defendant  is  accused  by  information  of  petit  larceny, 
and  lour  previous  convictions  of  petit  larceny.  On  his  arraignment  he  pleaded 
not  guilty  of  the  petitlarceny  charged  in  the  information,  and  confessed  and 
pieced  guilty  to  the  prior  convictions. 

The  bill  of  exceptions  recites:  "At  said  trial,  the  clerk  of  the  court,  after 
having  read  the  first  part  of  the  information  which  charged  the  crime  of  petit 
larceny,  as  herein  stated,  was  proceeding  to  read  the  second  part,  which  charged 
the  prior  conviction  as  above  stated  and. set  forth,  when  defendant's  counsel 
interposed  an  objection,  on  the  ground  that  the  readinj?  of  anything  relative 
to  the  prior  conviction  was  prohibited  by  section  1093  of  the  Penal  Code.  The 
court  overruled  said  objection,  and  defendant's  counsel  duly  excepted.  The 
clerk  then  read  to  the  jury  that  part  of  the  information  which  charged  the  de- 
fendant with  having  suffered  the  prior  conviction  aforesaid,  and  as  herein  set 
forth.  The  prosecution  was  proceeding  to  present  to  the  jury  evidence  that 
defendant  had  suffered  said  prior  conviction,  when  defendant's  counsel  ob- 
jected, on  the  ground  that  such  evidence  was  irrelevant,  immaterial,  and  in- 
competent. Tiie  court  overruled  said  objection,  and  defendant's  counsel  duly 
excepted.  A  witness  then  testified  that  defendant  had  suffered  said  prior  con- 
viction. The  prosecution  then  offered  in  evidence  the  record  of  defendant's 
said  prior  conviction,  when  defendant*^  counsel  objectt^d,  on  the  ground  that 
said  evidence  was  irrelevant,  immaterial,  and  incompetent.  The  court  over- 
ruled said  objection,  and  defendant's  counsel  duly  excepted.  The  record  of 
defendant's  said  prior  conviction  was  then  read  to  the  jury." 

Each  of  the  foregoing  rulings  was  error.  People  v.  Carlton,  57  Cal.  559; 
People  \.  Brooks,  65  Cal.  295,  4  Pac.  Rep.  7;  Ex  parte  Young  Ah  Qow,  ante, 
76,  (filed  September  26,  1887.)  The  defendant  having  confessed  the  previ- 
ous conviction,  the  reading  to  the  jury  of  that  part  of  the  information  which 
related  to  the  previous  conviction  is  directly  contrary  to  law.  It  is  inhibited 
In  section  1093  of  the  Pentd  Code.  See,  also,  section  1158,  Pen.  Code.  When 
the  previous  conviction  is  confessed,  the  jury  has  nothing  to  do  with  it.  It 
is  error  then  to  offer  any  evidence  to  the  jury  in  relation  to  it.  Pen.  Code,  § 
1158,  and  cases  above  cited. 

The  court  also  erred  in  telling  the  jury  that  they  must  find  whether  the  de- 
fendant had  suffered  a  previous  conviction.  This  is  contrary  to  the  statute. 
Section  1158,  supra.  This  is  only  to  be  done  by  the  jury  when  the  previous 
conviction  is  denied.    Sections  1098,  1158. 

That  the  defendant  was  prejudiced  by  the  above  rulings  of  the  court  we 
can  entertain  no  doubt. 

For  these  errors  the  judgment  and  order  are  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:  Searls,  0.  J.;  MoParland,  J.;  Paterson,  J.;  Sharp- 
stein,  J. 
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(73  Cftl.  631) 

People  t).  Williams.    (No.  20,826.) 

(Supreme  Court  of  Oalifomia.    September  30,  1887.) 

Crimhtal  PRAcrricB— Instructions— Murder  in  First  Degree. 

Upon  the  trial  of  an  indictment  for  mnrder,  where  the  trial  judge  instructs  the 
jur\'  that  if,  from  the  evidence,  they  believe  certain  facts  and  circumstances  under 
which  the  state  claimed  the  homicide  to  have  been  committed,  and  that  defendant, 
**  without  further  cause  or  provocation,"  then  killed  the  deceased,  he  was  guilty  of 
murder  in  the  first  degree;  and  such  instruction  is  erroneous  because  it  omits  ihe 
essential  elements  of  intent  and  premeditation, — it  is  prejudicial  error,  which  is 
not  cured  by  the  fact  that  a  full  and  correct  definition  of  the  ofiehsehad  previously 
been  given.    Sbarls,  C.  J.,  and  McFarland,  J.,  dissenting. 

In  bank.    Appeal  from  superior  court,  Napa  county;  R.  Crouch,  Judge. 
Indictment  for  murder  in  the  first  degree. 

F.  E.  Johnston,  A.  J,  Hull,  and  H,  C,  Qe^ord,  for  appellant.  Geo.  A. 
Johnson,  Atty.  Gen.,  for  the  People. 

Temple,  J.  The  defendant  was  convicted  of  murder  in  the  first  degree, 
and  now  appeals  from  the  judgment,  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  only  point  raised  on  the  appeal  which  I  deem  it  necessary  to  consider 
arises  on  instruction  20,  given  at  the  request  of  the  prosecution.  It  is  as  fol- 
lows: 

*'If  the  jury  believe,  from  the  evidence,  that,  on  the  day  of  the  homicide, 
Clark  came  to  the  town  of  Monticello,  and  that  Williams,  seeing  or  m»*eting 
him  on  the  street,  spoke  to  Clark,  and  said  he  wanted  to  see  him,  and  re- 
quested Clark  to  go  to  the  shade  on  the  north  side  of  Fowler's  saloon,  and  if, 
when  they  had  reached  the  shade,  Williams  informed  Clark  of  what  he  had  heard 
that  Claik  had  said  about  Williams  mistreating  his  wife,  or  poisoning  his 
wife,  and  asked  Clark  to  retract  it  or  take  it  back,  or  words  to  that  effect,  and 
that  Clark  refused  to  retract  or  take  back  what  he  had  said,  and  that  then 
Williams,  without  further  cause  or  provocation,  shot  and  killed  Clark,  then 
Williams  committed  murder  of  the  first  degree,  and  you  should  so  find." 

This  instruction  seems  to  omit  the  element  of  premeditation  and  delibera- 
tion in  defining  murder  in  the  first  degree.  Before  giving  this  instruction, 
the  court  had  fully  and  in  various  forms  defined  murder  in  the  first  degree, 
and  mnrder  in  the  second  degree. 

The  first  contention  on  the  part  of  the  people  is  that  under  such  circum- 
stances the  instruction,  though  erroneous,  could  not  have  misled  the  jury  to 
the  injury  of  the  appellant.  But  it  is  plain  that  this  position  cannot  be  main- 
tained. If  a  trial  judge,  in  his  charge  to  the  jury,  recites  certain  alleged  facts 
which  there  is  some  evidence  tending  to  prove,  and  then  tells  the  jury. that, 
if  such  facts  are  proven  beyond  a  reasonable  doubt,  they  must  find  the  de- 
fendant guilty  of  murder  in  the  first  degree;  and  such  charge  is  erroneous 
because  the  alleged  facts  do  not,  as  matter  of  law,  constitute  murder  in  the 
first  degree, — it  is  prejudicial  error,  which  is  not  cured  by  the  fact  that  a  full 
and  correct  definition  of  the  offense  had  previously  been  given.  Under  this 
instruction,  the  jury^  having  found  that  the  recited  facts  existed,  were  bound 
to  find  the  defendant  guilty  of  murder  in  the  first  degree,  and  they  had  no 
further  use  for  a  definition  of  the  offense.  They  were  expressly  told  that  all 
the  elements  of  the  crime  were  there,  and  they  must  find  the  defendant 
guilty. 

Conceding  that  the  instruction  is  thus  erroneous,  I  cannot  understand  how 
it  can  be  said  not  to  have  prejudiced  the  rights  of  the  defendant,  except  upon 
the  theory  that  we  assume  his  guilt,  and  also  that  his  defense  is  a  wrongful 
attempt  to  evade  the  demands  of  justice.  But,  whatever  we  may  think  of  the 
evidence,  he  is  entitled  to  his  **due  process,"  and  to  a  fair  trial  according  to 
the  rules  of  law.  Until  found  guilty  upon  such  a  trial,  he  stands  clothed  with 
v.l5p.no.4 — 7 
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the  presumption  of  innocence.  With  this  most  important  element  omitted, 
the  defendant  has  not  had  his  day  in  court, — has  not  been  tried  and  convicted 
by  a  jury  of  the  crime  with  which  he  "was  cliarged,  and  of  which  he  has  been 
adjudged  guilty. 

It  is  also  suggested,  although  we  find  no  such  claim  in  the  brief  filed  for 
the  plaintiff,  that  the  instruction  does,  in  fact,  contain  the  elements  of  delib- 
eration and  premeditation.  The  plain  answer  to  this  is  the  language  of  the 
instruction  itself.  But  the  instruction  plainly  omits  an  essential  element  of 
murder  in  the  first  degree,  to- wit,  premeditation  and  deliberation;  and.  even 
if  we  could  adopt  the  theory  of  the  prosecution,  that  the  facts  recited  plainly 
imply  deliberation,  the  instruction  is  still  erroneous.  It  invades  the  province 
of  the  jury,  and  finds  for  them  a  conclusion  from  the  evidence,  which  must 
always  be  left  for  the  jury. 

In  People  v.  Doyell,  48  Cal.  85,  this  court  attempted  to  define  the  degrees 
of  murder,  and  stated  the  elements  constituting  each.  It  is  there  said:  "To 
constitute  a  crime,  there  must  be  a  joint  operation  of  act  and  intention.  But 
the  common  law  measures  an  act  which  is  malum  in  se  substantially  by  the 
result  produced;  holding  the  doer  of  the  act  guilty  of  the  thing  done  in  the 
same  measure  as  if  it  were  specifically  intended."  But  this  guilty  intent 
which  the  law  thus  implies  from  the  fact  that  an  unlawful  act  has  been  com- 
mitted, would  not,  in  a  case  of  homicide,  raise  the  offense  to  the  grade  of 
murder  in  the  first  degree.  It  would  be,  at  the  most,  but  murder  in  the  sec- 
ond degree.  To  raise  the  offense  to  murder  in  the  first  degree,  there  must*be 
added  the  element  of  deliberation, — not  implied,  but  made  manifest  by  the 
evidence;  but,  since  no  appreciable  space  of  time  need  elapse  between  the  in- 
tent and  the  act,  it  is  only  necessary  that  the  evidence  should  show,  and  the 
jury  should  find,  that,  before  the  act  of  killing,  the  specific  intent  to  take  life 
was  formed.  In  each  case  the  intent  to  take  life  existed  as  matter  of  law. 
In  the  orte  case,  however,  it  need  not  be  proven,  and  may  not,  in  fact,  exist; 
it  is  implied  from  the  fact  of  an  unlawful  killing.  In  the  other,  the  evidence 
must  show  that  there  was  a  deliberate  intent  to  take  life.  Of  course,  it  is 
not  necessary  to  show  this  by  express  or  direct  proof  of  an  intent;  but  the 
evidence  in  some  way  must  make  it  manifest,  and  the  jury  must  be  able  to 
find  it  from  the  testimony.  To  illustrate:  Nothing  else  appearing  except 
that  a  iiomicide  has  been  committed  by  the  defendant,  the  law  implies  mal- 
ice; and,  as  the  burden  of  showing  justification  or  excuse  is  on  the  defendant, 
it  would  be  murder,  but  not  murder  in  the  first  degree,  because  the  specific 
intent  to  take  life  is  not  proven.  This  last  is  a  most  essential  fact,  and  is  al- 
ways an  inference  from  the  facts  proven,  and  cannot  be  taken  from  the  jury, 
however  clear,  or  even  inevitable,  the  conclusion  may  be.  P.eople  v.  Waldtiu 
51  Cal.  588;  People  v.  Carrillo,  54  Cal.  63. 

Suppose,  in  this  case,  the  instruction  had  been:  "If  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  defendant  had  announced  that  he 
would  take  the  life  of  deceased  as  soon  as  opportunity  occurred,  and  there- 
upon, meeting  Clark,  asked  him  to  go  with  him  into  the  shade,  and  then,  with- 
out any  provocation  or  hostile  demonstration  on  the  part  of  deceased,  shot 
and  killed  him,  it  is  murder  in  the  first  degree."  The  conclusion  that  there 
was  the  specipc  intent  to  take  life  would  be  very  obvious,  and  the  jury  would 
not  be  justified  on  such  facts  in  finding  any  other  verdict  than  murder  in  the 
first  degree.  And  yet  the  instruction  would  be  plainly  erroneous.  It  would 
take  from  the  jury  the  very  question  of  guilt,  so  far  as  this  grade  of  the  of- 
fense is  concerned.  The  verdict  would  be  the  finding  of  the  court,  and  not  of 
the  jury.  The  case,  as  to  the  grade  of  the  offense,  was  taken  from  the  jury, 
and  there  was  no  jury  trial.  On  such  theory  the  court  might  in  every  cjise 
recite  all  the  other  facts,  omitting  intentions  and  motives,  which  are  essential 
to  constitute  the  offense,  and  tell  the  jury,  if  the  dry  facts  are  so,  they  must 
find  the  defendant  guilt^.    It  would  be  but  one  step  further  to  enter  judg- 
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ment  without  trial,  when  the  guilt  Is  obvious,  and  then  say  there  was  no  in- 
jury, because  the  verdict  could  have  beeii  but  one  way.  This  degree  of  refine- 
ment— if  it  be  such,  and  it  is  only  that  of  the  statute — is  not  necessary  in  this 
case,  where  the  recited  facts  d6  not  necessarily  involve  deliberation.  I  have 
gone  into  the  matter  thus  fully  to  show  how  dangerous  such  instructions  must 
always  be. 

It  is  not  necessary  to  allude  to  the  other  instructions  which  are  objected  to. 
Some  of  them,  if  standing  by  themselves,  would  undoubtedly  need  qualifica- 
tion; but,  on  the  whole,  we  think  they  are  not  inconsistent,  and  fairly  and 
correctly  place  the  law  before  the  jury.  Many  of  them  are  taken  from  the 
charge  approved  in  People  v.  lams,  57  Cal.  1 18.  Although  the  whole  charge 
is  there  approved,  but  a  small  part  of  it  was  really  involved  in  the  exceptions 
taken  in  that  case,  and  as  to  the  rest  it  was  obiter.  As  a  whole,  the  charge 
was  undoubtedly  an  able  resume  of  the  law  upon  the  subject,  but,  like  the  in- 
structions just  alluded  to  in  this  case,  some  portions,  if  isolated,  would  require 
qualification. 

The  judgment  and  order  should  be^reversed,  and  the  case  remanded  for  a 
new  trial;  and  it  is  so  ordered. 

We  concur:  McKinstry,  J.;  Paterson,  J.;  Thornton,  J.;  Sharp- 
stein,  J. 

McFarland,  J.  I  dissent.  Instruction  No.  20 — the  only  one  about  which 
there  can  be  any  serious  question — tells  the  jury  that  if,  from  the  evidence, 
they  believe  certain  facts  and  circumstances,  (enumerating  them,)  under 
which  tlie  prosecution  claimed  the  homicide  to  have  been  committed,  and  that 
appellant,  "without  further  cause  or  provocation,"  then  killed  the  deceased, 
he  was  guilty  of  murder  in  the  first  degree.  This  kind  of  instruction  is  not 
commendable,  and  is,  at  best,  hazardous.  The  particular  objection  in  the 
present  instance  is  that  the  elements  of  deliberation  and  premeditation  were 
not  expressly  stated  in  the  instruction.  But  the  court,  in  other  parts  of  its 
charge,  had  fully  and  in  various  forms  of  language  instructed  the  jury  about 
the^lifference  between  murder  in  the  first  degree  and  murder  in  the  second 
degree;  and  that  to  constitute  the  former  the  killing  must  be  willful,  delib- 
erate, and  premeditated.  For  instance,, the  court,  among  other  instructions, 
gave  the  following:  **t  therefore  becomes  necessary  for  me  to  define  what  is 
necessary  to  constitute  murder  in  the  first  degree,  with  reference  to  the  will- 
ful, deliberate,  and  premeditated  killing.  *  *  *  The  killing  must  have 
been  willful,  which  implies  simply  a  purpose  or  willingness  to  do  the  killing. 
Fourth,  it  must  have  been  the  result  of  deliberation ;  that  is,  it  must  have 
been  done  after  the  slayer  had  considered  and  weighed  the  matter  in  his  mind. 
And,  flf(h,  it  must  have  been  premeditated;  that  is,  preconcerted  andpZanwecZ, 
and  meditated  h^orehand.  And  6ach  one  of  these  elements  must  be  proved 
by  the  prosecution  beyond  a  reasonable  doubt.  The  law  does  not  imply  de- 
liberation and  premeditation.  That  must  be  proveii  by  the  prosecution  af- 
firmatively, and  beyond  a  reasonable  doubt.  And  if  you  find  that  any  of  these 
elements  is  wanting  in  this  case,  or  if  you  have-a  reasonable  doubt'as  to  the 
existence  of  any  of  these  elements  from  the  evidence,  I  charge  you  that  you 
cannot  find  a  verdict  of  murder  in  the  first  degree."  This  language  states 
the  law  most  liberally  in  favor  of  appellant. 

The  facts  grouped  and  enumerated  in  said  instruction  20  were  all  facts 
about  which  there  was  evidence,  and  which  the  jury  might  well  find  to  be 
true.  There  was  evidence  that  appellant  had  previously  threatened  to  kill  the 
deceased,  for  the  very  reasons  which  the  prosecution  claimed  he  did  kill  him. 
Keeping  in  view,  therefore,  the  evidence  and  the  previous  instructions,  and 
assuming  that  the  jury  found  all  the  facts  enumerated  in  said  instruction  20 
to  be  true,  and  that,  "without  further  cause  or  provocation,"  appellant  killed 
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the  deceased,  I  do  not  see  how  the  jury  could  have  been  misled,  or  could  have 
come  to  any  other  conclusion  than  that  the  appelhint  was  guilty  of  murder  in 
the  first  degree.  The  propositioji  presented  to  the  jury,  under  these  circum- 
stances, necessarily  includes  the  elements  of  deliberation  and  premeditation, 
although  those  or  equivalent  words  were  not  expressly  used  in  the  particular 
instruction  complained  of.  In  People  v.  Moice,  15  Cal.  331,  an  instruction 
similar  in  principle  was  affirmed. 
I  think  that  the  judgment  and  order  should  be  affirmed. 

1  concur:    Searls,  C.  J. 


(73  Cal.  522) 

Chung  Kee  and  another  t>.  Davidson  and  others.    (No.  11,605.) 
{Supreme  Court  of  California.    September  80,  1887.) 

CONTBACTB — BKNEnCIAL  INTEREST  OP  ThIRD  PaRTY. 

Defendants  and  A.  and  W.  entered  into  an  agreement  concerning  certain  mines, 
tinder  which  the  latter  were  to  retain  possession  and  management  of  the  mines,  and 
to  turn  over  to  defendants  the  entire  result  of  each  "clean  up  "of  the  mines,  which 
was  to  be  applied  by  defendants  to  the  '*  defraying  of  the  expenses  of  running  and 
working  said  mines,"  and  to  the  payment  of  indebtedness  of  A.  and  W.  to  defend- 
ants. In  working  the  mines  under  this  agreement,  A.  and  W.  became  indebted  to  the 
assignors  of  plaintiffs  for  labor  in  such  working.  Hdd,  that  the  agreement  between 
A.  and  W.  and  defendants  was  not  of  such  a  character  as  to  sustain  an  action  by 
plaintiffs  against  defendants,  under  Civil  Code  Cal.  §  1559,  providing  that  '*a  con- 
tract made  expressly  for  the  benefit  of  a  third  person  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it."  * 

Department  1.    Appeal  from  superior  court,  Calaveras  county ;  C.  V.  Gotts- 
CHALK,  Judge. 
*  Jos.  H,  Buddf  for  appellants.    /.  A.  Louttit,  for  respondents. 

By  the  Court.  The  defendants  W.  Cook  and  A.  Cook  executed  a  deed 
which  upon  its  face  purported  to  be  an  absolute  conveyance  of  certain  prop- 
erty tlierein  described,  consisting,  in  part,  of  some  mines,  which  deed  was  in 
fact  a  mortgage  to  secure  certain  indebtedness  from  tlie  Cooks  to  the  defend- 
ants L.  Davidson  and  S.  C.  Peek.  Afterwards,  the  latter  persons  Executed 
and  delivered  to  the  former  an  agreement  in  writing,  which  stipulated'  that, 
if  by'a  certain  time  the  indebtedness  secured  by  the  mfrtgage  deed  should  be 
paid,  L.  Davidson  and  S.  C.  Peek  would  reconvey  tlie  property  set  out  therein 
to  the  Cooks.  The  agreement  contained,  among  other  things,  a  provision 
that  the  Cooks  should  retain  the  possession  and  management  of  the  mines 
mentioned  in  the  mortgage  deed,  and  that  they  were  to  turn  over  to  L.  David- 
son and  S.  C.  Peek  the  entire  result  of  each  "clean-up"  of  the  "flumes  and 
under-currents  of  the  mines,"  the  result  of  which  "clean-nps" — that  is,  the 
precious  metals  extracted  therefrom — was  to  be  applied  by  those  to  whom 
"turned  over"  "to  the  defraying  of  the  expenses  of  running  and  working  said 
mines,"  and  "the  payment  of  all  promissory  notes,  obligations,  and  accounts 
of  indebtedness,  of  whatsoever  nature,  due  said  parties  of  the  first  part;"  that 
is,  L.  Davidson  and  S.  C.  Peek,  "and  the  firm  of  Davidson  &  Peek."  L. 
Davidson  was  not  a  member  of  the  firm  of  Davidson  &  Peek;  that  firm,  it  ap- 
pears, was  composed  of  M.  Davidson  and  S.  C.  Peek.  While  the  Cooks  under 
that  agreement  were  working  the  mines,  they  became  indebted  to  certain 
Chinamen  for  labor  done  an4  laborers  furnished  in  such  working,  and  they 
gave  to  the  Chinamen  a  written  statement  of  such  indebtedness.  These  claims 
the  Chinamen  to  whom  they  were  given,  and  in  whose  favor  they  originally 
stood,  transferred  properly  to  the  present  plaintiffs,  who  brought  this  action 
for  the  amount  due  on  the  assigned  claims  for  work  and  labor  done  and  f ur- 

'  Concerning  the  enforcement  of  contracts  by  third  parties,  see  Woodland  v.  New- 
hall's  Adm'r,  31  Fed.  Rep.  434;  Wright  v.  Terry,  (Fla.)  2  South.  Rep.  6,  and  note. 
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nished  in  working  and  running  the  mines,  alleging  that,  under  the  terms  of 
the  agreement  or  written  contract  formerly  mentioned,  they  were  entitled  to 
receive  those  amounts  from  L.  Davidson  and  S.  C.  Peek,  and  the  Cooks,  out 
of  certain  "gold-dust,"  the  result  of  the  "clean-up**  of  July,  1884,  which  was 
delivered  to  L.  Davidson,  in  accordance  with  the  terras  of  the  stipulation, 
and  which  amounted  in  value  to  the  sum  of  ^5,564.40.  From  that  sura  it 
seems  that  Davidson  paid  the  firm  of  Davidson  &  Peek  for  goods,  wares,  mer- 
chandise, etc.,  furnished  to  the  Cooks,  and  to  others  upon  their  order,  the  sum 
of  $2,794.28,  and  took  therefrom  for  himself  the  sum  of  $1,152.97  on  account 
of  advances  of  money  and  goods  made  by  hira  to  the  Cooks,  and  that  he  also  ' 
supplied  towards  the  payment  of  a  i\ote  for  $2,000,  given  by  the  Cooks  for 
money  advanccfd  to  them  by  him  the  previous  year,  the  sum  of  $1,700.  He 
also  paid  about  a  month  afterwards,  out  of  his  own  money,  to  a  man  named 
Guy,  the  sum  of  $425,  the  amount  of  a  lien  for  work  done  by  Guy  for  the 
Cooks,  in  the  mines  aforesaid,  in  the  year  1883.  The  Cooks  did  not  defend 
the  action,  and  judgment  by  default  was  rendered  against  them  for  about 
$2,100.  The  action,  as  to  the  defendants  L.  Davidson  and  S.  C.  Peek,  was 
tried  before  a  jury,  who  brought  in  a  verdict  for  the  plaintiffs  for  $1,900, 
without  interest,  upon  which  a  judgment  was  duly  rendered,  from  which,  and 
an  order  refusing  to  grant  them  a  new  trial,  L.  Davidson  and  S.  C.  Peek  have 
appealed. 

The  court  instructed  the  jury:  "Third.  When  a  person  receives  money  or 
property  which  it  is  his  duty  to  pay  to  third  persons,  as  to  those  third  per- 
sons he  becomes  an  original  debtor  and  promisor.*'  ** Fifth.  It  is  not  neces- 
sary for  the  plaintiffs  to  prove  a  direct  promise  from  the  defendants  Davidson 
and  Peek,  or  either  of  them,  to  entitle  them  to  recover,  provided  the  jury  be- 
lieve from  the  evidence  that  the  gold-dust  *  *  *  was  delivered  to  said 
Davidson  in  pursuance  of  said  contract,  and  that  the  same  was  sufficient  In 
amount  to  pay  the  claim  and  demand  of  the  plaintiffs,  or  such  proportion 
thereof  as  should  remain  after  paying  other  running  and  working  expenses.** 
** Ninth.  The  moment  the  gold-dust  was  delivered,  the  plaintiffs'  claim,  or, 
at  least,  the  claim  of  plaintiffs*  assignors,  became  vested,  and  neither  of  said 
defendants,  Davidson  or  Peek,  or  the  Cooks,  or  either  of  them,  or  all,  had  any 
right  or  power  to  change  or  diveet  that  right.** 

The  de^d  and  written  agreement,  when  read  together,  show  a  mortgage, 
and  the  conditions  upon  which  a  redemption  of  the  mortgaged  property  may 
be  had.  Respondents  contend  that  the  agreement  is  a  contract,  made  for  the 
benefit  of  plaintiffs*  assignors,  and  as^such  can  be  enforced,  although  said  as- 
signors are  not  named  as  parties  therein.  Section  1559  of  the  Civil  Code, 
upon  which  this  contention  is  based,  reads  as  follows:  "A  contract  made  ex- 
pressly for  the  benefit  of  a  third  pei-son,  may  be  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  it.**  The  general  rule  applicable  to  cases  of 
this  kind  is  that,  "  when  two  persons,  for  a  consideration  sufficient  as  between 
themselves,  covenant  to  do  some  act  which,  if  done,  would  incidentally  re- 
sult in  the  benefit  of  a  mere  stranger,  that  stranger  has  not  a  right  to  enforce 
the  covenant,  although  one  of  the  contracting  parties  might  enforce  it  as 
against  the  other.**  Railroad  po.  v.  Curtiss,  80  N.  Y.  222.  We  cannot  say 
that  the  contract  before  us  was  made  expressly  for  the  benefit  of  the  plaintiffs* 
assignors.  On  the  contrary,  we  think  it  was  made  expressly  for  the  benefit 
of  tlie  parties  named  therein.  The  most  that  can  be  said  is  that  it  is  a  con- 
tract incidentally  for  the  benefit  of  thpse  wh^  worked  in  the  mine.  The 
clean-up  was  to  be  paid  by  the  Cooks  to  the  defendants.  The  Cooks  were 
largely  indebted  to  these  defendants  when  this  agreement  was  made,  and  ad- 
vances evidently  were  to  be  made  by  the  defendants  to  the  Cooks  during  the 
working  of  the  mine  for  the  running  expenses  thereof,  and  this,  no  doubt,  was 
the  consideration  which  caused  the  parties  to  place  the  covenant  referred  to 
in  the  contract.    Such  advancements  were,  in  fact,  made  to  the  extent  of  se  v- 
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eral  hundred  dollars.  It  is  not  necessary  that  the  parties  for  whose  benefit 
the  contract  has  been  made,  should  be  named  in  the  contract.  It  must  ap- 
pear, however,  by  the  direct  terras  of  the  contract  that  it  was  made  for  the 
benefit  of  such  parties.  It  cannot  be  implied  from  the  fact  that  the  contract 
would,  if  carried  out  between  the  parties  to  it,  operate  incidentally  to  their 
benefit. 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 


•  (73  Cal.  5U) 

People  tj.  Flynn.    {^o.  20,295.) 
(Supreme  Court  of  Galifornta,    September  28,  1887.)  - 

1.  Burglary— Possession  of  Stolen  Property. 

The  finding  of  recently  stolen  property  in  the  possession  of  a  defendant  is  not  suf- 
ficient to  support  a  conviction  for  burglary  without  other  corroborating  circum- 
stances. > 

2.  Criminal  Practice— Instructions — Credibility  op  Witness. 

An  instruction  that  the  jury  might  reject  wholly  or  in  part,  the  testimony  of  a 
witness  who  had  **  willfully  testified  falselj^  in  regard  to  any  one  person  or  any  one 
particular  fact  in  the  case,"  was  objected  to  on  the  ground  that  it  should  onl^'  have 
told  the  jury  to  distrust  or  reject  the  testimony  of  a  witness  who  had  willfully 
sworn  falsely  '*as  to  a  material  point  in  the  case."  Beid  that,  under  the  rule 
"that  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others," 
(Code  Civil  Proc.  Cal.  ?  2061,  sub.  3,)  the  instruction  was  not  erroneous. 
8.  Same— Instructions— Charging  as  to  Fact. 

The  mere  statement  in  an  instruction  that  there  is  a  conflict  in  the  evidence  in 
certain  respects  cannot  be  regarded  as  an  expression  of  an  opinion, upon  the  weight 
of  evidence,  or  a  charge  with  respect  to  matters  of  fact,  in  violation  of  Const.  Cal. 
art.  6,  g  19,  providing  that  "judges  shall  not  charge  juries  with  respect  to  matters 
offset,  but  may  state  the  testimony  and  declare  the  law." 
4.  9ame—In8truction8— Reasonable  Doubt. 

An  instruction  that  the  jury  must  be  ''satisfied"  of  defendant's  guilt  is  not  erro- 
neous, because  it  omits  the  words  "beyond  a  reasonable  doubt,"  when  the  whole 
of  the  instructions,  taken  together,  clearly  inform  the  iury  that  they  cannot  con- 
vict the  defendant  unless  they  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt. 
6.  Same — Sufficiency  of  Evidence. 

In  a  prosecution  for  burglary,  although  the  fact  that  defendant  was  seen  near  the 
place  where  and  about  the  time  when  the  burglary  was  committed,  is  a  material 
circumstance,  a  conviction  based  upon  circumstantial  evidence  may  be  supported 
without  it. 

6.  Same — Instructions — Request  by  Accused. 

Omissions  by  the  court  to  instruct  the  jury  "that  no  presumption  of  guilt  follows 
from  [deleiidant's]  failure  to  testifj'  in  his  own  behalf,"  and  to  define  the  phrase 
"reasonable  doubt,"  as  used  in  some  of  the  instructions,  are  not  erroneous,  where 
defendant's  counsel  did  not  request  such  instructions  at  the  proper  time. 

7.  Same — Sentence— Prior  Convictions. 

A  defendant  on  trial  for  burglary  pleaded  guilty  to  the  charge  of  "prior  convic- 
tions" and  the  court  did  not  instruct  the  jury  as  to  such  prior  convictions,  nor  did 
it  appear  froni  the  record  that  any  reference  was  made  to  them  during,  the  trial. 
The  jury  found  the  defendant  guilty  of  burglary  in  the  first  degree,  but  did  not  find 
in  reference  to  the  prior  convictions,  which  before  judgment  were  withdrawn  on 
motion  of  the  district  attorney,  and  the  court  only  sentenced  the  prisoner  to  im- 
prisonment for  10  instead  of  15  years.  Ifefd  that  it  must  be  presumed  that  the  clerk 
had  obeyed  the  law  (Pen.  Code  Cal.  §  1093)  ami  omitted  to  read  the  prior  convic- 
tions to  the  jury,  and  that  the  court  in  view  of  their  withdrawal  had  disregarded 
them  in  considering  the  sentence. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco;  T.  K.  Wil- 
son, Judge. 
Indictment  for  burglary. 
Oeo.  A.  Knight,  for  appellant.    Geo,  A.  Johnson,  Atty.  Gen.,  for  the  State. 

1  As  to  the  weight  to  be  assigned  to  the  fact  of  the  possession  of  stolen  goods  recently 
after  the  theft;,  see  State  v.  Klrkpatrick,  (Iowa,)  34  N.  W.  llep.  301,  and  note. 
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Belcher,  C.  C.  The  defendant  was  charged  with  the  crime  of  burglary, 
committed  on  the  third  day  of  May,  1886,  by  breaking  and  entering  the  saloon 
of  one  Clement  Dixon,  in  the  city  of  San  Francisco,  with  intent  to  commit 
larceny.  He  was  tried  and  convicted  of  burglary  of  the  first  degree,  and  sen- 
tenced to  suffer  imprisonment  for  10  years.  He  moved  for  a  new  trial,  and 
has  appealed  from  the  order  denying  his  motion,  and  from  the  judgment. 
The  appellant  makes  10  points  for  the  reversal  of  the  judgment,  the  first  five 
of  them  relating  to  the  evidence,  which,  it  is  claimed,  did  not  justify  the  ver- 
dict. 

It  was  clearly  proved  that  a  burglary  was  committed  at  the  time  and  place 
named  in  the  information,  and  it  was  not  necessary,  in  order  to  establish  the 
defendant's  guilt,  that  any  of  the  witnesses  Should  have  actually  seen  him 
break  and  enter  the  premises,  or  should  have  seen  him  in  the  vicinity  of  the 
premises  about  the  time  the  burglary  was  committed.  It  rarely  happens  that 
an  offense,  like  that  here  complained  of,  can  be  proved  by  w'itnesses  who  saw 
and  recognized  the  defendant  in  the  act,  and  resort  must,  therefore,  orJina- 
rily  be  had  to  circumstantial  evidence.  And  the  fact  that  one  was  seen  near 
the  place  where  a  burglary  was  committed,  and  about  the  time  of  its  commis- 
sion, may  or  may  not  be  a  circumstance  tending  to  show  guilt;  but  it  cannot 
be  necessary  in  every  case  of  burglary  to  prove  that  the  defendant  was  so  seen 
before  a  conviction  can  be  had.  Here  there  was  some  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the  offense  charged.  A  con- 
sidemble  sum  of  money  was  stolen,  and  one  of  the  pieces  of  money  taken  was 
found  in  the  possession  of,  and  was  claimed  by,  the  defendant  when  he  was 
arrested  on  the  next  day.  The  court  properly  instructed  the  jury  as  to  the 
possession  of  recently  stolen  property,  and  as  to  the  necessity  of  other  corrob- 
orating circumstances  being  shown  before  one  having  such  possession  could 
be  found  guilty.  It  is  unnecessary  to  detail  the  evidence  at  length.  The 
question  was,  did  the  defendant  commit  the  crime  charged  against  him  V  That 
was  a  question  of  fi\ct  for  the  jury,  and,  as  the  Jury  found  that  he  did  commit 
it,  we  cannot  say  that  the  judgment  should  be  set  aside  because  the  finding 
was  not  warranted. 

It  is  next  contended  that  sundry  errors  were  committed  by  the  court,  to  the 
manifest  prejudice  of  the  defendant.  The  defendant  did  not  take  the  stand 
jis  a  witness  in  his  own  behalf,  and  the  court  did  not  instruct  the  jury  in  ref- 
erence to  his  failure  to  do  so.  It  is  claimed  that  "it  was  the  duty  of  the  court 
to  charge  the  jury  that  no  presumption  of  guilt  followed  from  his  failure  to 
testify  in  his  own  behalf,  and  that  they  could  not  consider  his  failure  to  testify 
in  arriving  at  a  verdict."  It  does  not  appear  from  the  bill  of  exceptions  that 
any  such  instruction  was  asked.  If  counsel  for  defendant  desired  such  an 
instruction  to  be  given,  they  should  have  asked  it  at  the  proper  time;  and,  as 
they  failed  to  do  that,  they  cannot  now  be  heard  to  complain.  People  v. 
Haun,  44  Cal.  100;  People  y.Ah  Wee,  48  Cal.  239;  People  v.  Marks,  13  Pac. 
Rep.  149. 

In  a  portion  of  its  charge  to  the  jury  the  court  used  the  following  language: 
"And  if  you  are  satisfied  that  the  defendant  is  guilty  of  the  offense  charged, 
and  tliat  he  committed  it  in  the  night-time,  that  is,  between  sunset  of  one 
day  and  sunrise  of  the  next,  you  should  find  him  guilty  of  burglary  in  the 
first  degree."  It  is  claimed  that  this  instruction  was  erroneous  because  it 
omitted  the  words  "beyond  a  reasonable  doubt,"  and  left  the  jury  to  be  simply 
"satisfied"  of  the  defendant's  guilt,  no  matter  whether  they  entertained  a 
reasonable  doubt  of  his  guilt  or  not.  Looking  at  the  whole  charge,  it  will  be 
found  that  the  words  "beyond  a  rejisonable  doubt"  are  repeated  some  15  times. 
For  example,  the  court  told  the  jury:  "It  devolves  upon  the  prosecution  to 
establish  the  guilt  of  the  defendant  to  your  satisfaction,  beyond  a  reasonable 
doubt,  before  you  are  authorized  to  find  a  verdict  against  him. "  "  All  peraons 
chaiged  with  a  criminal  offense  are  presumed  to  be  innocent  until  the  jury 
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are  satisfied  beyond  a  reasonable  doubt  of  their  guHf*  "If  you  have  a  rea- 
sonable doubt  as  to  the  guilt  or  innocence  of  the  deiendant,  you  should  give 
him  the  benefit  of  the  doubt,  and  acquit  him."  "You  must  be  satisfi^  in 
the  case,  beyond  a  reasonable  doubt,  from  all  the  facts  and  circumstances  of 
this  defendant's  guilt,  before  you  will  be  authorized  to  bring  in  a  verdict 
against  him."  "If  you  entertain  a  reasonable  doubt  of  his  guilt,  however, 
you  should  give  him  the  benefit  of  the  doubt,  and  acquit  him." 

And  the  very  next  sentence  after  that  complained  of  is  as  follows:  "If  you 
are  satisfied  beyond  a  reasonable  doubt  that  he  is  guilty  of  burglary,  but  are 
not  satisfied  beyond  a  reasonable  doubt  that  it  was  committed  in  the  night- 
time, you  should  give  him  the  benefit  of  that  doubt,  and  find  him  guilty  of 
burglary  in  the  second  degree." 

Taking,  then,  the  whole  charge,  and  reading,  as  we  must,  the  different 
paits  of  it  togeth^,  it  appears  that  the  jury  were  clearly  told  that  they  could 
not  find  the  defendant  guilty  of  burglary  of  the  first  degree,  or  at  all,  unless 
they  were  satisfied  of  his  guilt  beyond  a  reasonable  doubt.  We  are  unable, 
therefore,  to  see  how  the  defendant  could  have  been  prejudiced  by  the  part  of 
the  charge  objected  to. 

The  court  also,  in  its  charge,  used  these  words:  "If  you  are  satisfied  that 
any  witness  has  willfully  testified  falsely  in  regai-d  to  any  one  person,  or  any 
one  particular  fact  in  the  case,  then  you  are  authorized  to  distrust  his  or  her 
testimony  in  all  particulars;  that  is,  you  may  reject  it  entirely  if  you  clioose 
to  do  so,  or  you  may  reject  it  in  part  and  receive  it  in  part,  as  you  find  it  con- 
tradicted or  sustained  by  other  testimony,  as  you  are  satisfied  of  its  truth  or 
falsity."  It  is  claimed  that  the  instruction  was  erroneous,  that  it  should 
only  have  told  the  jury  that  they  were  authorized  to  distrust  or  reject  the  tes- 
timony of  a  witness  who  had  willfully  sworn  falsely  "as  to  a  material  point" 
in  the  case.  We  think  the  instruction  was  properly  given.  The  rule,  as 
stated  in  the  Code  of  Civil  Procedure,  is  "that  a  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others."  Section  2061,  sub.  3.  If  a  wit- 
ness has  wilfully  testified  falsely  as  to  "any  one  person  or  any  one  particular 
fact  in  the  case,"  his  testimony,  we  think,  comes  clearly  within  the  rule;  and 
we  see  nothing  in  People  v.  Spraguey  53  Cal.  491,  in  conflict  with  this  view. 
See  People  v.  TreadwelU  69  Cal.  238,  10  Pac.  Rep.  502. 

The  court  further  stated  to  the  jury  that  "there  is  some  conflict  in  the  tes- 
timony in  regard  to  where  this  money  was  obtained,  when  it  was  obtained, 
and  where  he  was  a  part  and  portion  of  the  night."  This  is  complained  of  as 
being  a  charge  with  respect  to  matters  of  fact,  in  violation  of  section  19  of 
article  6,  of  the  constitution.  We  do  not  think  the  objection  well  taken. 
Judges  may  state  the  testimony  and  declare  the  law,  but  must  not  express  an 
opinion  upon  the  weight  of  the  evidence.  We  are  unable  to  see  how  the  mere 
statement  that  there  is  a  conflict  in  the  evidence  in  certain  respects  can  be  re- 
garded as  the  expression  of  an  opinion  upon  the  weight  of  the  evidence,  or  a 
charge  with  respect  to  matters  of  fact.  In  People  v.  Casey,  65  Cal.  261,  3 
Pac.  Rep.  874,  cited  by  appellant,  the  court  instructed  the  jury  that  "the  tes- 
timony in  the  case  shows  that  the  defendants,"  etc.  This  was  held  to  be  er- 
roneous, and  the  court  said:  "To  state  the  testimony  is  one  thin^.  To  de- 
cUre  what  it  shows  is  another  and  very  different  thing.  It  is  for  the  jury 
exclusively  to  determine  what  the  testimony  shows."  That  case  is  not  in 
point  here. 

The  court  in  its  charge  nowhere  defined  or  stated  what  is  meant  by  the 
words  "reasonable  doubt,"  and  this  failur3  is  assigned  as  error.  No  specific 
instruction  upon  the  subject  was  asked  by  the  defendant.  Possibly  he  and 
his  counsel  then  thought  that  the  phrase  was  so  familiar  that  no  definition 
was  required.  However  this  may  have  been,  the  fact,  as  we  have  seen,  that 
they  failed  to  ask  for  the  instruction  is  a  full  answer  to  the  point  which  they 
now  make. 
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The  last  point  to  be  considered  relates  to  certain  charges  of  prior  convic- 
tions found  in  the  information.  Defendant  was  charged  with  burglary,  and 
with  prior  convictions  of  robbery  and  burglary.  When  called  upon  to  plead, 
he  "acknowledged  the  prior  convictions,  and  pleaded  not  guilty  to  the  charge 
in  the  information. ''  After  the  jury  was  impaneled,  "the  information  charg- 
ing the  defendant  with  the  crime  of  burglary  was  read,  and  his  plea  of  not 
guilty  duly  stated."  The  court  did  not  instruct  the  jury  in  relation  to  the 
charge  of  prior  convictions,  and,  so  far  as  appears,  no  reference  was  made  to 
that  charge  by  any  one  during  the  whole  progress  of  the  trial.  The  jury 
found  the  defendant  guilty  of  burglary  in  the  fii*st  degree,  but  did  not  find  in 
reference  to  the  prior  convictions.  Before  judgment  was  pronounced  the 
prior  convictions  were  withdrawn,  on  motion  of  the  district  attorney.  It  is 
claimed  that,  as  the  information  contained  charges  of  prior  convictions,  these 
charges  must  have  been  read  to  the  jury,  and  that  they  impeached  the  char- 
acter of  defendant,  and  without  doubt  prejudiced  the  jury  against  him,  to  his 
injury.  .  We  see  nothing  to  indicate  that  the  charges  of  prior  convictions  were 
read  to  the  jury.  Section  1,093  of  the  Penal  Code  provides:  "K  the  indict- 
ment or  information  be  for  felony,  the  clerk  must  read  it  and  state  the  plea  of 
(the  defendant  to  the  jury;  and  in  cases  where  it  charges  a  previous  convic- 
tion, and  the  defendant  has  confessed  the  same,  the  clerk  in  reading  it  shall 
<»nit  therefrom  all  that  relates  to  such  previous  convictions.  **  As  the  defend- 
ant, when  arraigned,  confessed  the  previous  convictions,  we  must  presume 
that  the  clerk  obeyed  the  law  and  omitted  the  reading  of  all  that  related  to 
those  charges.  The  court  might  have  sentenced  the  defendant  to  imprison- 
ment for  15  years.  The  extreme  penalty  was  not  pronounced,  but  the  sen- 
tence was  for  10  years  only.  As  the  previous  convictions  were  withdrawn,  it 
must  be  presumed  that  the  court  paid  no  attention  to  them  in  pronouncing 
judgment,  and  that  the  sentence  would  have  been  the  same  if  the  previous 
convictions  had  not  been  charged  in  the  information. 

We  conclude  from  an  examination  of  the  whole  record  that  the  judgment 
and  order  should  be  affirmed. 

We  concur:    Footk,  C;  Hayne,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg. 
ment  and  order  are  affirmed. 


(78  caL  «n) 

Dower  v.  Richards.    (No.  12,076.) 

{Supreme  Court  of  California,    September  28,  1887.) 

1,  Mines  akd  Mining — Tunneling  Land— Rights  of  Third  Parties. 

Defendant  owned  land  in  fee-simple  to  which  he  had  acquired  title  under  a  grant 
by  town-site  patent  issued  by  the  United  States  in  1869.  Plaintiff  ran  a  tunnel  un- 
der this  lot,  claiming  a  right  to  do  so,  in  order  to  reach  and  work  a  gold-bearing 
quartz  ledge  situated  witlun  said  lot.  and  known  to  exist  at  the  date  of  the  town- 
site  patent  under  which  said  lot  was  held.  Defendant,  in  order  to  restore  the  water 
to  a  well  which  had  become  drained  by  reason  of- the  tunnel,  sunk  a  shafl,  and 
caved  iii  the  same,  and  plaintiff  brought  an  action  to  recover  for  the  alleged  tres- 
pass. Befd,  tbe  g^nt  by  town-site  patent  being  prior  to  the  passage  of  the  act  of 
1872,  (Rev.  St.  U.  S.  g  2320,)  which  gives  to  a  quartz-mining  claim  a  width  not  ex- 
ceeding 300  feet  on  each  side  of  the  center  of  the  croppings  of  the  ledge,  vested  in 
the  grantee,  and  those  claiming  under  it,  an  absolute  title  to  all  the  land  it  describes 
in  fee-simple,  excepting,  under  Rev.  St.  U.  8.  Jf  2386,  2392,  only  such  portion  as 
may  contain  a  mine  of  gold,  silver,,  cinnabar,  or  copper,  or  mining  claim,  or  pos- 
session, which  may  be  held  under  local  authority  or  existing  laws.  And  plaintiff, 
in  the  absence  of  any  contract  with  defendant,  had  no  right  to  dig  the  tunnel. 

8.  Trial— Instructions— Evidence  to  Suppobt. 

It  is  not  erroneous  to  neglect  to  submit  to  the  Jury,  as  a  material  issue,  the  ques- 
tion whether  the  defendant's  grantor  had  given  the  plaintiff,  befoVe  the  sale  o?  tha 
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lot  to  defendant,  the  right  to  run  a  tunnel  ander  such  lot,  when  such  allegation  in 
the  pleadinfi^s  and  the  evidence  in  the  case  fail  to  show  any  consideration  to  sup- 
port such  agreement. 

Commissioners*  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  P.  D.  So  ward,  Judge. 
H,  i.  Geart  for  appellant.    Qaylord  dk  Searls  and  Cross  &  Simonds,  for  re- 
spondent. 

FooTE,  C.  Richards  was  the  owner  of  a  lot  of  ground  which  he  claimed 
and  held  by  a  deed  of  conveyance  from  a  Mrs.  Bigelow,  who  had  acquired  it 
with  other  land  under  the  town-site  patent  of  the  city  of  Nevada,  issued  in 
the  year  1869,  by  virtue  of  the  provisions  of  title  32,  Rev.  St.  U.  S.  The 
plaintiff  had  run  a  tunnel  under  this  lot,  claiming  that  he  had  a  right  to  do 
so,  because,»as  he  alleged,  in  such  way  only  could  he  reach  and  work  a  "gold 
mine"  situated  within  said  lot,  and  known  to  exist  at  the  date  of  the  town- 
site  patent  under  which  said  lot  was  held  and  claimed.  As  a  consequence,  a 
well  belonging  to  the  defendant,  located  on  that  lot,  several  hundred  feet 
from  the  tunnel,  had  become  drained  of  its  water,  and  to  restore  the  water  to 
the  well  thedefendant  caved  in  the  plaintiff's  tunnel  at  a  point  where  the  lat- 
ter claimed  it  had  reached  a  spur  of  tlie  quartz  ledge  or  "gold  mine."  Because 
of  the  alleged  trespass  of  the  defendant  in  digging  in  his  own  lot  in  such  a 
way  as  to  cave  in  the  tunnel  of  the  plaintiff,  and  to  recover  the  damages  re- 
sulting therefrom,  the  latter  instituted  this  action.  The  cause  was  tried  by  a 
jury,  who  returned  a  verdict  for  the  defendant,  and  from  the  judgment  ren- 
dered thereupon  this  appeal  is  prosecuted.  A  bill  of  exceptions  presents  the 
grounds  relied  on  to  reverse  that  judgment. 

The  main  points  made  in  support  of  the  plaintiff's  contention  are:  (1)  That 
the  court  erred  In  its  instruction  to  the  jury  numbered  "one;  "  (2)  that  it  re- 
fused to  grant  12  instructions  requested  by  the  plaintiff. 

The  instruction  first  mentioned  is  as  follows:  "The  jury  is  instructed  that 
if  they  believe  from  the  evidence  that  the  place  where  Philip  Richards  caved 
in  the  tunnel  was  upon  ground  to  which  he  had  previously  flerived  title  un- 
der the  town-site  patent  of  the  city  of  Nevada,  and  that  such  place  waa  not 
upon  any  mining  or  tunnel  possession  held  at  the  date  of,  or  prior  to  the  date 
of,  such  town-site  patent,  then  the  jury  should  find  for  the  defendant,  unless 
you  find  the  acts  of  the  defendant  in  filling  up  the  tunnel  were  done  through 
malice  and  oppression." 

It  is  very  plain  that  the  United  States,  in  granting  the  patent  under  which 
the  defendant  held  and  possessed  his  lot,  reserved  to  itself  the  title  to  any 
"gold  mine"  which  might  be  known  to  exist  in  any  part  of  that  lot,  (section 
2392,  Rev.  St.  U.  S.  1878,  2d  Ed.  p.  438;)  and  the  plaintiff  urges  that,  as  a 
consequence,  the  government,  or  any  one  authorized  by  it  4;o  explore  such 
gold  mine,  may  tunnel  under  a  lot  granted  by  a  town-site  mtent  dated  in  the 
year  1869,  and  drain  the  water  from  a  well  situated  on  that  lot,  if  it  be  neces- 
sary to  the  reasonable  and  proper  construction  of  that  tunnel,  even  if,  while  so 
doing,  there  be  no  gold  mine  existing  in  that  part  of  such  lot  under  or  in  which 
the  tunnel  runs.  This  is  to  say,  she  claims  the  right,  for  her  own  private 
purposes,  to  make  use  of  and  run  a  tunnel  in  the  land  of  another,  and  drain 
his  well  of  water,  because  in  some  part  of  said  lot  there  is  a  gold  mine  which 
was  known  to  exist  prior  to  or  at  the  time  the  patent  was  issued  under  which 
the  defendant  claims,  and  which  can  only  be  reached  by  such  tunnel  running 
through  another  part  of  that  lot  in  which  there  is  no  mine.  Is  not  this  an 
effort  on  the  part  of  the  plaintiff  to  appropriate  the  private  property  of  the  de- 
fendant to  the  private  use  of  plaintiff?  Is  it  not  an  enterprise  to  be  conducted 
solely  for  her  personal  profit.    ' 

At  the  time  when  the  patent  to  the  town-site  was  granted, — that  is,  in  the 
yeai- 1869,— congress  had  not  passed  the  act  of  1872,  (Rev,  St.  §  2320,)  giving 


Digitized  by 


Google 


Cal.]  DOWER  V.  RICHARDS.  107 

a  width  to  quartz-mining  claims  of  not  exceeding  300  feet  on  each  side  of  the 
center  of  tlie  croppings  of  the  ledge;  so  that  there  was  then  existing  no  law 
of  the  United  States  which  prescribed  the  metliod  by  which  a  "gold  mine"  could 
be  prospected  and  worked,  and  as  the  law  then  stood  it  reserved  the  title  to  such 
mine  in  the  government,  but  went  no  further.  The  grant,  then,  by  the 
town-site  patent,  carried  an  absolute  fee-simple  title  to  the  grantee,  and  those 
claiming  under  it,  of  all  land  in  which  "no  gold,  silver,  copper,  or  cinnabar 
mine"  existed,  or  in  which  no  valid  mining  claim  or  possession  was  had  or 
held  under  local  authority  or  rules  or  existing  laws.  Sections  2386,  2392, 
Kev.  St.  U.  S. 

It  would  therefore  appear  that  the  defendant  had  an  absolute  fee-simple 
title  to  all  that  part  of  his  lot  which  had  been  tunneled  prior  to  the  draining 
of  his  well,  and  that  the  plaintiff  had  no  rig  lit,  in  the  absence  of  any  contract 
with  the  defendant,  to  dig  that  tunnel,  and  that  the  defendant  did  no  wrong, 
and  committed  no  trespass,  in  caving  it  in.  For  it  wmnot  be  (in  the  absence 
of  any  law  of  the  United  States  reserving  rights  to  work  gold  mines  in  a  spe- 
cific way)  that  a  mere  reservation  of  the  title  to  such  a  mine  in  a  patent  in 
any  way  limits  the  title  which  it  passes  to  that  portion  of  the  land  in  which 
no  mine  exists;  and  the  grantee  takes  under  the  town-site  patent  all  the  land 
it  describes  by  an  absolute  title  in  fee-simple,  excepting  only  such  portion  as 
may  contain  a  mine  of  gold,  silver,  cinnabar,  or  copper,  or  mining  claim  or 
possession  which  may  be  held  under  local  authority  or  existing  laws.  For 
example,  ai>  individual  owns  a  town-site  lot  which  is  300  feet  square.  There 
is  in  a  corner  of  that  lot  a  gold  mine  embedded  in  the  ground  in  the  shape 
of  a  quartz  ledge.  The  gold  mine  only  occupies  a  space  say  10  feet  square. 
In  the  absence  of  any  legislation  by  congress  before  or  at  the  time  when  this 
patent,  including  that  lot,  is  issued,  stating  how  that  mine  shall  be  worked, 
or  of  any  valid  state  law  to  the  same  effect,  authorized  by  congress,  the  owner 
of  the  lot  under  the  patent  holds  all  the  ground,  save  that  part  in  which  the 
mine  is  located,  by  a  fee-simple  title;  and,  without  some  law  in  accordance 
with  the  constitution  of  the  state  and  of  the  United  States,  no  man  can  tun- 
nel under  the  part  of  the  lot  held  by  this  title  in  fee-simple,  except  by  contract 
with  tlie  owner.  This  use  attempted  to  be  obtained  by  the  plaintiff  in  tun- 
neling the  defendant's  land  was  not  a  public  use,  and  no  valid  state  law  au- 
thoriz<s  it.  Consolidated  Co.  v.  Railroad  Co, ,  51  Cal.  269.  As  we  have  seen, 
no  law  of  the  United  States  gave  it,  as  the  patent  issued  in  1869,  when  no 
legislation  had  been  had  as  to  the  manner  of  working  gold  mines.  The  right 
to  300  feet  of  ground  on  each  side  of  a  quartz  ledge  was  not  granted  until 
the  passage  of  the  act  of  1872,  (Rev.  St.  §  2320.) 

We  are  of  opinion  that  instruction  1  was  correctly  given,  in  so  far  as  it  did 
not  inform  the  jury,  as  the  appellant  claims  it  should  have  done,  that  the 
plaiutiff  had  a  right  to  run  her  tunnel  under  the  defendant's  land  in  a  reason- 
able and  proper  manner,  in  order  to  reach  and  work  the  gold  mine  which  lay 
in  another  part  of  said  lot.  But  the  appellant  makes  a  further  point  on  that 
instruction:  she  claims  that  it  did  not  submit  to  the  consideration  of  the  jury 
a  material  issue, which  was  whether  or  not  the  defendant's  vendor,  Mrs.  Bige- 
low,  had  given  to  the  plaintiff  (before  her  sale  of  the  lot  to  defendant)  the 
right  to  run  the  tunnel  as  she  did.  It  nowhere  appears,  either  as  alleged  in 
any  pleading  or  in  evidence,  that  any  consideration  whatever  moved  from  the 
plaintiff  to  Mrs.  Bigelow  or  the  defendant  which  would  support  any  such  agree- 
ment; hence  the  allegation  as  made  in  the  pleading,  and  its  denial,  did  not 
raise  any  material  issue  upon  which  the  jury  should  have  been  called  to  pass, 
and  an  instruction  on  the  point  was  unnecessary. 

The  whole  12  instructions  asked  for  by  the  plaintiff,  and  refused  by  the 
court,  are  expressed  in  such  a  way  as  that,  taken  altogether,  the  jury  must 
necessarily  have  been  impressed  with  the  idea  that  the  court  intended  to  say 
to  them  that,  if  they  believed  there  was  "a  gold  mine"  in  any  part  of  the  de- 
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fendant's  lot,  the  title  thereto  being  reserved  to  the  government,  and  not 
vested  in  the  defendant,  the  plaintiff  had  a  right  to  run  her  tunnel  as  she  did. 
The  defendant  had  no  right  to  cave  it  in,  and  was  therefore  liable  in  damages. 
The  instructions  would  have  misled  the  jury,  and  were  properly  refused. 

As  we  have  before  said,  the  defendant  owned  in  fee-simple  the  whole  of 
the  lot  to  which  he  had  a  conveyance,  except  the  part  in  which  the  alleged 
"gold  mine"  lay.  There  was  no  valid  law  of  the  state  or  United  States  exist- 
ent which  at  the  time  of  the  issuance  of  the  town-site  patent  prescribed  any 
method  of  working  a  "gold  mine"  so  situated.  Therefore,  the  title  to  the 
gold  mine  and  its  locus  remained  in  the  United  States  government;  but,  that 
government  not  having  legislated  so  as  to  impose  any  method  of  working  said 
mine  as  a  condition  or  restriction  upon  the  fee-simple  holding  of  the  part  of 
the  lot  where  there  was  no  gold  mine,  the  owner  of  the  lot  held  it  absolutely, 
subject  only  to  the  right  which  might  be  given  by  a  constitutional  state  law 
to  condemn  it  for  a  public  use. 

We  perceive  no  prejudicial  error  in  the  record,  and  the  judgment  should  be 
affirmed. 


I  concur:    Belcher,  C.  C. 


By  the  Ck)UiiT. 
meut  is  affirmed. 


For  the  reasons  given  in  the  foregoing  opinion  the  judg- 


(73  Cal.  537) 

January  t).  Superior  Court.    (No. '20, 165.) 

{Supreme  Court  of  Oalifornin.    September  30,  1887.) 

1.  Exceptions,  Bill  of— Time  op  Settling— New  Bill. 

Defendant's  attorneys,  without  notice  to  the  opposite  side,  took  a  bill  of  excep- 
tions already  filed  by  them  with  the  clerk,  which  the  court  had  declared  defective, 
separated  the  first  10  and  last  15  papies  therefrom,  and  between  these  two  portions 
introduced  a  statement  of  the  evidence  in  narrative  form,  and  presented  it  for  set- 
tlement. Held,  that  the  bill,  as  thus  presented,  was  a  new  bill,  and,  as  defendant's 
time  within  which  he  could  regularly  file  his  bill  had  expired,  it  was  not  an  abuse 
of  discretion  for  the  court  to  refuse  to  settle  i' 

2.  Same— Defectivb  Bill. 

A  bill  of  exceptions,  consisting  simply  of  a  transcript  of  the  reporter's  notes  of 
the  evidence  and  proceedings,  is  defective,  and  the  court  is  justitied  in  disailow- 
.   ingit. 

3.  Practice  in  Civil  Cases — Service  of  Papers. 

Code  Civil  Proc.  Cal.  §  1011,  providing  for  the  service  of  papers  upon  attorneys, 
requires  them  to  be  left  "in  a  conspicuous  place  in  the  office,"  in  the  absence  of  the 
attorney'.  Held,  that  a  box  designated  by  an  attorney  for  the  deposit  of  letters  and 
papers  in  his  absence  is  "  a  conspicuous  place,"  within  the  meaning  of  the  section. 

In  bank.  Application  for  mandamus  to  superior  court,  Sacramento  county ; 
W.  C.  Van  Fleet,  Judge. 

A.  Qremi  CartiSy  John  H,  McKune,  and  Henry  Edgerton,  for  plaintiff. 
Atty.  Qen»  Geo.  A,  Johnson,  for  the  People. 

Paterson,  J.  The  first  bill  of  exceptions  was  prepared  in  time  and  prop- 
erly left  with  the  clerk  for  the  judge.  The  service  of  the  notice,  which  was 
made  by  depositing  a  copy  thereof  through  the  door  into  the  postid  box  which 
had  been  placed  there  for  the  reception  of  documents,  was  sufficient.  It  can- 
not be  said  that  a  box  so  clearly  designated  by  an  attorney  as  the  proper  place 
for  the  deposit  of  letters  and  papers  during  his  absence  from  the  office,  is  not 
a  "conspicuous  place"  within  the  meaning  of  section  1011,  Code  Civil  Proc. 

The  bill  as  originally  presented  was  a  transcript  of  the  reporter's  notes  of 
the  evidence  and  proceedings,  and  the  court  was  justified  in  refusing  to  settle 
it.  It  is  claimed,  however,  that  he  should  have  ordered  a  statement  in  nar- 
rative form.    This  he  did  not  do,  nor  did  he  give  any  one  authority  to  change 
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or  amend  the  statement  which  had  been  presented.  Counsel  for  defendant 
asked  permission  of  the  judge  to  revise  the  bill  by  reducing  the  evidence  to 
a  narrative  form,  but  were  informed  by  the  respondent  that  Jie  would  take  no 
action  without  notice  to,  or  in  the  presence  of,  the  district  attorney.  There- 
upon defendant's  attorneys,  without  notice  to  the  district  attorney  or  to  re- 
spondent, took  the  bill,  separated  the  first  10  and  last  15  pages  therefrom,  an^ 
between  these  two  portions  introduced  a  statement  of  evidence  in  narrative 
form.  This  new  bill  as  prepared  was  delivered  to, the  clerk  on  the  twelfth 
day  of  November,  1885,  and  notice  given  to  the  district  attorney  that  it  would 
be  presented  to  the  judge  for  settlement  on  the  sixteenth  day  of  November, 
1885.  On  the  lastlnamed  date,  the  district  attorney  appeared  and  objected  to 
the  settlement  or  allowance  of  the  bill,  on  the  grounds  that  the  document 
presented  for  settlement  was  not  the  bill  of  exceptions  left  with  the  clerk  on 
the  eighteenth  of  August,  1885;  that  since  the  filing  o£  the  original  bill  of  ex- 
ceptions with  the  clerk,  the  same  had  been  mutilated,  portions  torn  out,  and 
new  matter  put  in;  that  the  time  for  filing  the  bill  of  exceptions  had  long 
since  expired,  and  no  order  extending  the  time  had  been  made;  that  the  orig- 
inal bill  filed  was  improper  in  form  and  substance.  The  judge  heard  the  evi- 
dence as  to  the  facts  alleged  in  these  objections,  found  the  same  to  be  true, 
sustained  the  objections,  and  refused  to  settle  the  bill,  saying:  "Now,  with 
reference  to  the  bill  as  proposed  and  introduced  on  the  twelfth  day  of  Novem- 
ber, this  bill  must  doubtless  be  held  to  all  intents  and  purposes  to  be  a  new 
bill.  *  *  *  The  body  of  the  bill  was  entirely  changed,  new  matter  in- 
serted, and  the  bill  in  its  revamped  form  again  presented  for  settlement  upon 
formal  notice  to  the  district  attorney.  It  will  have  to  be  considered,  there- 
fore, from  the  standpoint  of  a  newly  proposed  bill,  presented  at  a  date  sub- 
sequent to  the  expiration  of  the  time  allowed  for  that  purpose;  defendant's 
time,  as  allowed  by  the  court,  within  which  he  could  regularly  present  his 
bill,  having  unquestionably  expired  August  20th.  Defendant  contends  that 
the  mere  fact  that  his  bill  was  presented  after  a  lapse  of  the  time  allowed,  is 
not  of  itself  sufficient  to  deprive  him  of  the  right  to  have  it  settled;  that  the 
statute  is  directory  merely;  that  it  is  a  matter  of  discretion  with  the  judge 
whether  he  will  settle  it  or  not,  and  that  he  should  settle  the  bill  notwith- 
standing the  delay.  *  ♦  ♦  The  discretion,  however,  which  is  to  be  exer- 
cised by  the  court  or  judge,  is  intended  to  be  a  sound  judicial  discretion, 
founded  upon  a  just  and  legal  ground  of  excuse  as  contradistinguished  from 
mere  arbitrary  assertion  of  personal  will  power  on  the  part  of  the  individual. 
The  evidence  shows  that  the  defendant  in  this  case  was  afforded,  in  addition 
to  the  time  allowed  by  the  statute,  a  very  generous  period  within  which  to 
prepare  and  serve  his  bill  of  exceptions;  the  time  being  repeatedly  extended 
by  the  judge  upon  the  application  of  his  counsel.  *  *  *  At  the  eleventh 
hour  lie  presents  for  the  consideration  of  the  court  a  proposed  bill  in  a  form 
which  he  must  have  been  aware,  in  fact  was  bound  to  know,  could  not  be 
entertained  or  allowed."  The  judge  then  went  on  to  speak  of  the  manner  in 
which  the  new  bill  had  been  prepared,  without  excuse  for  the  delay,  and  con- 
cluded that  it  would  be  an  abuse  of  judicial  discretion,  in  view  of  the  decis- 
ions of  the  supreme  court  in  People  v.  Spragxie,  53  Cal.  422,  and  People  v. 
Qetty,  49  Cal.  581,  to  allow  or  settle  the  bill.  The  second  bill  having  been 
prepared  by  mutilating  the  original  bill  without  the  consent  of  the  court  or 
the  district  attoirney,  we  think  the  judge  was  right  in  treating  it  as  he  did,  as 
essentially  a  new  bill,  filed  without  authority  of  law  or  permission  of  the 
court;  and  we  cannot  say  that  there  was  an  abuse  of  discretion  in  refusing  to 
settle  the  same. 
Application  denied;  alternative  writ  dismissed. 

We  concur:    Searl3,  C.  J.;  MoFarland,  J.;  McKinstry,  J. 

We  dissent:    Temple,  J.;  Sharpstein,  J. 
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(73  Cal.  486) 

Ex  parte  Henshaw,  on  Habeas  Corpus,    (No.  20,310.) 

{Suj)reme  Churt  of  Calif omia.    September  28,  1887.) 

1.  Office  and  Officer — Power  of  Superior  Court  to  Try  Usurpation  of  Office. 

Under  Code  Civil  Proc.  (^al.  c.  5,  the  superior  court  has  jurisdiction  of  the  subject- 
nmtter  of  an  action  brought  against  the  defendant  for  the  usurpation  .of  a  public 
office,  and  incidentally  has  the  power  to  determine  the  question  of  the  existence 
or  non-existence  of  such  office. 

2.  Same— Judgment  of  Usurpation— Collateral  Atpack— Non-Existenck  of  Office. 

Tlio  judgment  of  the  superior  court,  finding  that  the  defendant  has  usurped  and 
is  unlawfully  holding  a  public  office,  cannot  be  attacked  cfllaterally ;  and  such 
judgment  cannot  be  annulled  by  the  subsequent  decree  of  that  or  of  any  other 
court  adjudging  the  non-existence  of  the  office. 

3.  Contempt— Form  and  Sufficiency  of  Judgment. 

The  petitioner  for  a  writ  of  habeas  corpus  had  been  arrested  and  imprisoned  for 
contempt  of  court  in  disobeying  the  orders  of  a  judgment.  It  was  ordered  and  de- 
creed that,  as  a  punishment  for  said  cohtempt,  he  "  be,  and  he  is  hereby,  fined  in 
the  sum  of  $500;  and  that  he  pay  said  fine  to  the  clerk  of  this  court;  and  it  is 
further  ordered  and  adjudged  that,  in  default  of  the  payment  of  said  fine,  he  be 
imprisoned  in  the  county  jail  of  tiie  county  of  Alameda  until  the  said  fine  is  paid ; 
such  imprisonment  not  to  exceed  one  day  for  each  and  every  dollar  of  said  fine 
that  shall  so  remain  unpaid."  Held,  that  the  judgment  was  a  substantial  compli- 
ance with  Pen.  Code  Cal.  J  1205,  and  was  valid. 

4.  Same. 

When  a  contempt  is  npt  committed  in  the  immediate  view  and  presence  of  the 
court,  it  is  not  necessary  that  the  judgment  should  set  forth  the  facts  constituting 
the  contempt.  Code  Civil  Proc.  Cal.  J  1211.  MoFarland,  Temple,  and  Thornton, 
JJ.,  dissenting. 

5.  Same — Costs. 

A  judgment  for  contempt  in  disobeying  the  orders  of  court,  besides  imposing 
upon  the  defendant  the  penalty  of  fine  or  imprisonment,  decreed  that  the  relator 
should  have  his  costs  in  the  proceeding,  without  specifying  the  amount  of  such 
costs.  Held,  that  the  whole  judgment  was  not  void,  there  being  no  judgment  for 
imprisonment  for  non-payment  of  such  costs. 

In  bank.     Application  for  habeas  corpus, 

Moore  &  Reed,  James  A.  Johiison,  and  Charles  Tuttle,  for  petitioner.  Fox 
&  Kellogg,  for  respondent. 

McKiNSTRY,  J.  The  attorney  general,  upon  the  relation  of  one  Daniels, 
commenced  an  action  against  the  petitioner  herein,  in  vrhich  action  judgment 
was  entered,  by  the  superior  court  for  Alameda,  that  the  petitioner  had  usurped, 
and  intruded  into,  and  was  unlawfully  exercising,  the  otfice  of  police  judge  of 
the  city  of  Oakland,  and  that  the  relator  therein  was  entitled  to  the  otftca. 
From  that  judgment  the  defendant  therein  appealed,  but  the  appeal  did  not 
stay  its  execution.  Code  Civil  Proc.  §  949.  Upon  proceedings  taken  in  the 
said  superior  court,  the  defendant  in  that  action,  petitioner  here,  was  adjudged 
guilty  of  contempt  in  that  he  had  disobeyed  the  judgment,  and  continued  to 
occupy  and  exercise  the  oflice  in  disregard  thereof. 

1.  It  is  contended  by  the  petitioner  that  the  judgment  in  the  action  for  usur- 
pation was  absolutely  void,  and  he  was  therefore  notguilty  of  contempt  in  dis- 
rt^garding  it;  that  when  the  action  was  commenced,  and  judgment  therein 
entered,  there  was  no  such  office  as  that  of  police  judge  of  the  city  of  Oak- 
land, because  the  act  of  March,  1866,  "to  establish  a  police  court,"  etc.,  "in 
the  city  of  Oakland."  was  repealed  bv  the  act  of  1885.  to  "provide  for  police 
courts,"  etc.  St.  1865-66,  p.  193;  St.  1885,  p.  213.  The  decisions  cited  by 
counsel  for  petitioner  do  not  meet  the  question  here  presented:  First,  Per- 
sons imprisoned  for  contempt  in  having  refused  obedience  to  judgments  in 
civil  actions  commanding  them  to  do  or  refrain  from  a  certain  act,  have  been 
discharged  on  habeas  corpus  when  a  court  of  limited  statutory  jurisdiction 
has  tried  an  action  it  had  no  power  to  try,  and  entered  a  judgment  it  had  no 
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power  to  enter,  and  has  then  attempted  to  enforce  compliance  with  its  judg- 
ment by  Imprisoning  a  party  refusing  to  obey  it.  Second.  Where  there  are 
no  public  offenses  except  those  made  such  by  statute,  persons  held  under  judg- 
ments directing  their  imprisonment  have  been  discharged  on  habeas  cot'ptis, 
when  it  appeared  that  the  act  cliarged  against  the  prisoner,  and  which  he  had 
been  adjudged  to  have  done  or  committ^,  was  not  a  crime,  and  could  not  be 
a  crime,  however  fully  it  might  be  stated  or  described.  Third.  Where,  al- 
though the  act  charged,  and  of  which  the  prisoner  had  been  found  guilty, 
constituted  a  crime,  yet  the  court  had  no  power  to  impose  the  imprisonment 
as  a  consequence  of  his_conviction. 

In  the  last  two  of  the  classes  mentioned,  as  in  the  first,  the  discharge  is 
founded  upon  the  proposition  that  the  court  had  no  jurisdiction  to  render  the 
judgment.  Why  no  jurisdiction?  Because  a  court  of  criminal  jurisdiction 
is  limited  to  the  trial  of  crimes  or  pubhc  offenses,  and  to  the  rendition,  in  each 
instance,  of  the  judgment  prescribed  by  law.  In  the  second  class,  the  juris- 
diction is  in  part  derived  from,  and  is  limited  by,  the  statutes  declaring  cer- 
tain acts  to  be  public  offenses.  In  the  third  class,  the  power  to  pronounce 
judgment  is  derived  solely  from  the  statutes  attaching  certain  penalties  to 
Certain  offenses. 

The  jurisdiction  of  the  superior  court  to  try  the  question  of  usurpation  of 
an  office,  and,  incidentally,  the  question  of  the  existence  of  the  office,  is  not . 
derived  from  the  act  of  1866,  (claimed  to  have  been  repealed  by  the  act  of 
1885,)  or  from  any  act  relating  to  a  particular  office,  but  from  its  constitu- 
tional grant  of  general  jurisdiction  in  civil  cases,  the  exercise  of  which,  so  far 
a»  respects  actions  of  this  character,  is  regulated  by  the  chapter  of  the  Code 
of  Civil  Procedure  treating  of  "actions  for  the  usurpation  of  an  office  or  fran- 
chise." The  act  of  1866  provides  for  a  police  court,  and  the  election  of  a 
judge  thereof;  the  act  of  1885  provides  for  a  police  court,  and  the  designation 
of  a  justice  of  the  peace  to  be  judge  of  the  police  court.  Under  either  act' 
the  judge  of  the  police  court  is  the  police  judge  within  the  city  of  Oakland. 
The  complaint  alleged  that  the  petitioner  had  usuuped  the  office  of  police 
judge  of  the  city  of  Oakland.  The  court  had  jurisdiction  to  decide  that  peti- 
tioner had  usurped  the  office  of  police  judge,  if,  in  its  opinion,  the  act  of  1885 
was  in  force,  and  the  petitioner  without  authority  was  exercising  the  office  of 
police  judge  under  that  act.  It  had  jurisdiction  to  decide  that  the  complaint 
was  sufficient  to  justify  such  a  judgment,  and  to  disregard  as  sui'pl usage  er- 
ix)neoiis  allegations  as  to  the  statutory  origin  of  the  office.  Moreover,  the  ex-  * 
istence  or  non-existence  of  the  office  described  in  the  complaint  was  an  issue 
which  the  court  had  jurisdiction  to  try.  Its  finding  upon  that  issue  cannot 
be  assailed  collaterally,  though  it  should  be  conceded  the  finding  was  erro- 
neous; or  though,  in  determining  the  issue,  the  court  may  erroneously  have 
believed  and  assumed  a  statute  was  not  repealed  which  was  repealed.  The 
trial  of  the  issue  could  not  have  been  stayed  by  prohibition,  nor  could  the  judg- 
ment be  annulled  by  certioraH. 

Suppose,  in  a  proceeding  like  that,  the  judgment  whei-ein  is  here  claimed  to 
be  void,  the  superior  judge  should  erroneously  (in  the  opinion  of  another  su- 
perior judge)  hold  that  a  statute  creating  an  office  had  been  repealed,  when 
it  had  not  been  repealed,  and  base  a  judgment  against  the  people  on  such 
erroneous  ruling,  would  not  the  judgment,  if  unreverseil,  be  a  bar  to  a  sub- 
sequent action  on  the  same  facts?  In  such  case  the  judgment  would  turn  or. 
a  question  of  law,  and  a  court  can  no  more  set  aside  a  statute,  still  in  force, 
than  it  can  re-enact  a  repealed  statute.  But,  in  deciding  properly  or  errone- 
ously that  a  statute  purporting  to  create  an  office  has  been  or  has  not  been  re- 
pealed, it  neither  abrogates  nor  does  it  create  the  offlae.  It  construes  the  law; 
and  a  mistake  of  law  in  that  regard  no  more  invalidates  its  judgment  than 
does  a  mistake  of  law  in  any  other  particular.  It  decides  the  question  of  law 
because  its  grant  of  jurisdiction  authorizes  it  to  decide  all  questions  of  law 
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involved  in  the  issues  it  has  power  to  try.  Except  with  respect  to  statutory 
limitations  of  the  powers  of  the  court  itself,  a  court  is  authorized  to  treat  stat- 
utes as  but  part  of  the  law,  and  an  erroneous  interpretation  of  a  statute,  or 
an  erroneous  ruling  as  to  the  operative  force  of  one  of  two  statutes,  appar- 
ently conflicting,  no  more  affects  the  jurisdictional  power  to  render  a  judg- 
ment than  does  an  erroneous  interpretation  of  the  unwritten  law. 

Every  judgment  that  an  office  has  been  usurped  involves  an  adjudication 
that  there  is  an  office  tobe  usurped.  The  court  has  power  to  adjudge  the 
existence,  unless  its  jurisdiction  is  limited  by  the  fact.  But  here  the  court 
had  power  to  determine  the  fact,  since  its  jurisdiction  is  not  limited  by  the 
existence  or  non-existence  of  the  fact.  On  the  contrary,  it  has  power  to  try 
and  determine  its  existence  or  non-existence.  None  the  less  so  because  the 
fact  depends  upon  the  law.  "An  action  may  be  brought  by  the  attorney  gen- 
eral, in  the  name  of  the  people  of  this  state,  upon  his  own  information,  or 
upon  the  complaint  of  a  private  party,  against  any  person  who  usurps,  in- 
trudes into,  or  unlawfully  holds  or  exercises  any  public  office,  civil  or  military, 
or  any  franchise  within  this  state,"  etc.  Code  Civil  Proc.  §  803.  "In  every 
such  action,  judgment  may  be  rendered  upon  the  right  of  the  defendant,  and 
also  upon  the  right  of  the  party  so  alleged  to  be  entitled,  or  only  upon  the 
right  of  the  defendant,  as  justice  may  require."    Code  Civil  Proc.  §  805. 

Even  if  it  should  be  conceded  that  the  jurisdiction  of  the  superior  court  in 
this  class  of  actions  is  derived  solely  from  the  Code  of  Civil  Procedure,  it 
could  not  successfully  be  contended  that,  by  section  803,  the  jurisdiction  is 
limited  by  the  fact  that  there  is  an  office,  established  by  law,  which  the  al- 
leged intruder  has  usurped;  that  any  other  court  may  determine,  on  habeas 
coi-piLs,  or  in  any  collateral  proceeding,  that,  under  the  law,  there  is  no  such 
office,  and  therefore  that  the  judgment  in  the  action  for  usurpation  is  void. 
It  is  claimed  that,  in  the  exercise  of  the  habeas  corpus  jurisdiction,  every 
other  superior  court  in  the  state  has  power  to  decide  that  the  office  does  or 
does  not  exist,  but  that  the  court  to  whom  is  confided  the  trial  of  the  question 
of  usurpation  has  no  such  power.  Surely  the  legislature  (violating  no  con- 
stitutional provision)  could  confer  on  the  superior  court  the  power  to  deter- 
mine, in  an  action  brought  for  usurpation  of  an  office,  whether,  under  the 
laws  of  the  state,  the  office  exists.  The  rest  is  merely  matter  of  statutory 
construction.  Has  the  legislature  conferred  on  the  superior  court  the  power 
to  determine  the  question  ?  In  our  opinion,  section  803  places  the  jurisdiction 
'  in  the  superior  court.  Even  if  the  act  of  1866  was  repealed  by  the  act  of  1885, 
and  if  (by  reason  of  specific  averments  in  the  complaint)  the  superior  court 
had  no  power  to  decide  that  the  petitioner  had  usurped  the  office  of  police 
judge,  as  created  and  defined  by  the  act  last  mentioned,  petitioner  is  not  en- 
titled to  his  discharge.  Certainly  the  superior  court  did  not  decide  that  the 
petitioner  was  rightfully  in  office  under  the  act  of  1885. 

The  superior  court  adjudged  that  the  petitioner  had  unlawfully  usurped  and 
was  unlawfully  holding  the  office  of  police  judge  of  the  city  of  Oakland.  It 
is  claimed  by  the  petitioner  that  the  findings  and  judgment  are  to  be  referred 
to  the  averments  of  the  complaint,  and  are  therefore  a  finding  and  judgment 
that  he  had  intruded  into  the  office  described  in  the  complaint,  and  was  un- 
lawfully exercising  the  functions  attributed  by  the  complaint  to  that  office; 
that  the  references  in  the  complaint  to  the  statutes  relating  to  the  police  judge 
of  Oakland — his  election,  term  of  office,  and  duties — clearly  indicate  that  the 
defendant  (petitioner)  was  charged  with  usurping  the  powers  of  police  judge 
of  the  city  of  Oakland,  as  prescribed  in  the  act  of  eighteen  hundred  and  siotty- 
six;  and  that  the  judgment  was  that  he  was  exercising  such  powers.  But, 
if  all  this  should  be  conceded  in  favor  of  petitioner,  the  result  would  be  the 
same.  It  might  be  admitted  that  if  no  such  office  (police  judge  of  the  city  of 
Oakland)  exists,  in  law,  the  portion  of  the  judgment  which  declares  the  re- 
lator to  be  entitled  to  it  is  void;  but  that  is  a  matter  with  which  the  p3ti- 
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tioner  has  no  concern,  except  as  to  the  matter  of  coats^  of  which  something 
will  be  said  hereafter.  If  the  petitioner  was  exercising  the  functions  of  a 
judge,  as  the  same  are  defined  in  the  act  creating  the  office  of  judge  of  the  po- 
lice court  of  the  city  of  Oakland, — trying  causes  and  rendering  judgments, — 
and  was  called  on  by  the  state  to  show  by  wliat  authority  he  was  doing  tliese 
things,  he  could  not  defend  bis  conduct  by  proving  no  one  else  had  power  to 
exercise  such  functions.  As  between  the  people  on  tiie  one  hand,  and  the 
petitioner  on  the  otlier,  the  important  question  was  not  so  much  whether  the 
office  existed,  as  whether  he  was  unlawfully  exercising  public  functions,  such 
as  were  attached  to  the  office  when  the  office  did  exist.  It  may  be  true  that 
an  office  must  exist  de^vre,  but  it  by  no  means  follows  that  one  who  is  exer- 
cising the  public  functions  of  an  office,  as  the  same  were  defined  in  a  repealed 
statute,  can  deny  the  existence  of  the  office,  and  base  upon  that  denial  a  right 
to  continue  the  exercise  of  powers  unauthorized  by  law 

In  argument  it  is  suggested  that  petitioner  did  not  intrude  into  the  office  of 
police  judge,  butthathe  was  lawfully  exercising  the  functions  of  "city  justice." 
But  the  court  found  that  he  had  usurped  the  office  described  in  the  coiAplaint. 
If  tlie  office  of  "city  justice"  is  the  same  as  that  of  police  judge,  the  superior 
court  adjudged  petitioner  had  usurped  that  office;  if  the  office  of  "city  justice" 
is  different  from  police  judge,  the  court  adjudged  petitioner  had  usurped  the 
police  judgeship. 

An  office  is  of  the  nature  of  a  franchise,  in  that  it  can  only  be  derived  from 
the  sovereign.  Section  803  of  the  Code  of  Civil  Procedure  provides  for  an 
action  against  one  who  unlawfully  exercises  any  public  office  "or  any  fran- 
chise." A  franchise  is  said  to  be  a  particular  privilege  conferred  by  grant 
from  government,  and  invested  in  individuals.  8  Kent,  Comm.  458.  If  an  in- 
dividual or  corporation  shall  assume,  withoutgrant,  to  exercise  powera  which 
are  prerogatives  of  the  government,  and  such  as  can  be  exercised  by  a  private 
person  only  when  granted  by  the  government,  can  it  be  doubted  that  he  or  it 
should  be  adjudged  to  be  unlaw  fully  exercising  such  powers  under  the  chapter 
of  the  Code  of  Civil  Procedure  which  relates  to  actions  for  the  usurpation  of 
franchises?  In  such  case,  would  the  intruder  be  permitted  to  say:  "I  have 
not  usurped  a  franchise,  because  there  can  be-no  franchise  without  a  grant?" 
The  response  would  be:  "You  have  usurped  a  power  of  the  government. 
You  cannot  act  as  if  you  had  the  fi-anchise,  and  say  you  are  not  exercising 
it."  At  least,  the  office  of  police  judge  of  the  city  of  Oakland  was.  One  who 
unlawfully  has  assumed  the  powers  of  the  former  police  judge  is  estopped 
from  asserting,  when  he  is  pursued  for  the  usurpation,  that  the  office  no 
longer  exists.  Our  conclusion  is  that  the  judgment  that  the  petitioner  usurped 
the  office  described  in  the  complaint  is  not  void.  Whether  it  be  erroneous  is  a 
matter  to  be  decided  after  the  appeal  therefrom  shall  have  been  heard. 

2.  The  contempt  judgment  of  the  superior  court  under  which  the  petitioner 
is  imprisoned,  after  reciting  the  proceedings  (including  the  affidavit  of  one 
Daniels)  on  which  it  is  based,  proceeds:  "Now  the  court,  being  fully  advised 
of  the  facts  and  of  the  law  in  the  premises,  finds  as  matters  of  fact  that  each 
and  all  of  the  facts,  matters,  charges,  and  things  stated  and  specified  in  the 
affidavit  of  said  Daniels  hereinbefore  set  forth,  and  upon  which  the  order  to 
show  cause  herein  was  based,  are  true  and  correct  as  there  stated  and  Hlleged; 
and  as  a  conclusion  of  law  therefrom  the  court  finds  that  the  same  constitute 
a  contempt  of  the  authority  of  this  court.  Wherefore,  it  is  ordered,  adjudged, 
and  decreed  by  this  court  that,  by  reason  of  the  acts  and  conduct  of  the  said 
F.  W.  Henshaw,  specified  and  stated  in  the  affidavit  of  the  said  S.  F.  Dan- 
iels, hereinbefore  set  forth,  he,  the  said  F.  W.  Henshaw,  is  guilty  of  con- 
tempt of  the  authority  of  this  court;  and  it  is  further  ordered  and  adjudged 
by  this  court  that,  as  a  punishment  for  said  contempt,  the  said  F.  W.  Hen- 
shaw be,  and  he  is  hereby,  fined  in  the  sum  of  $500,  and  that  he  pay  said  fine 
to  the  clerk  of  this  court;  and  it  is  further  ordered  and  adjudged  that,  in  de- 
v.  15p.no.  4 — 8 
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fault  of  the  payment  of  said  fine,  he  be  imprisoned  in  the  county  jail  of  the 
county  of  Alameda,  until  the  said  fine  is  paid;  such  imprisonment  not  to  ex- 
ceed one  day  for  each  and  every  dollar  of  said  fine  that  shall  so  remain  un- 
paid. It  is  further  ordered  and  adjudged  by  this  court  that  the  said  S.  F. 
Daniels  have  and  recover  of  arid  from  the  said  F.  W.  Henshaw,  defendant 
herein,  his  costs  in  the  proceeding." 

It  is  claimed  by  petitioner  that  this  judgment,  in  so  far  as  it  provides  for 
his  imprisonment,  is  void;  that  the  judgment,  while  purporting  to  impose 
the  imprisonment  as  an  alternative,  yet  directs  that  the  petitioner  be  im- 
prisoned until  the  fine  be  paid;  or,  if  not  to  be  so  read,  that  it  provides  he  be 
imprisoned  for  the  full  period  of  500  days;  that  by  the  terms  of  the  judgment 
the  petitioner  would  not  be  entitled  to  his  discharge  although  he  should  pay 
the  whole  or  any  portion  of  the  fine  prior  to  t!)e  expiration  of  the  500  days. 
The  argument  is  based  upon  the  language  of  section  1205  of  the  Penal  Code, . 
which  reads  as  follows:  "A  judgment  that  tlie  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying  the  ex- 
tent o{  imprisonment,  which  must  not  exceed  one  day  for  every  dollar  of  the 
fine."  Section  1446  of  the  Penal  Code,  to  which  reference  has  been  made, 
relates  only  to  judgments  of  justices'  and  police  courts.  In  Ex  parte  Crit- 
tenden, 62  Cal.  534,  it  was  held  that,  upon  a  judgment  imposing  a  fine  for  a 
contempt,  it  is  competent  for  the  court  to  direct  that  the  party  stand  commit- 
ted until  the  fine  be  paid.  Even,  however,  if  it  be  conceded  that  section  1205 
of  the  Penal  Code  is  a  limitation  upon  the  power  of  courts  to  punish  for  con- 
tempts, we  think  the  judgment  conforms  to  that  section.  The  judgment  di- 
rects that  the  petitioner  be  imprisoned  lintil  the  fine  be  paid;  and  to  avoid 
the  possible  interpretation  that  the  word  "paid"  is  used  in  any  sense  differ- 
ent from  "satisfied," — ^the  statutory  term, — it  provides  that  such  imprison- 
ment shall  not  exceed  one  day  for  each  and  every  dollar  of  said  fine  that  shall 
so  remain  unpaid.  The  judgment  further  provides  that  the  imprisonment 
shall  not  occur  at  all,  except  in  default  of  the  payment  of  the  fine.  In  legal 
contemplation  the  petitioner  was  present  in  court  when  the  judgment  was 
rendered.  He  certainly  could  not  escape  its  consequences  by  reason  of  his 
absence,  if  he  was  absent.  To  say  that  he  oughtto  have  been  given  time  to 
pay  the  fine,  is  but  to  say  that  the  judgment  ought  to  have  been  one  not  di- 
rected by  section  1205  of  the  Penal  Code.  We  find  nothing  in  the  statute 
which  commands  or  requires  the  court  to  give  a  defendant  any  definite  period 
of  time  to  raise  the  money  to  pay  the  fine,  before  the  expiration  of  which  he 
is  not  to  be  imprisoned.  The  judgment  specifies  the  extent  of  the  imprison- 
ment in  specifying  the  maximum  of  time,  and  in  providing  that  it  shall  not 
exceed  one  day  for  each  dollar  of  the  fine  remaining  unpaid.  This  view  ac- 
cords with  the  decision  in  Ex  parte  Ellis,  54  Cal.  204.  The  section  of  the 
Code  does  not  in  express  terms  authorize  the  discharge  of  the  defendant  who 
has  suffered  a  portion  of  the  term  of  imprisonment,  in  case  he  shall  pay  the 
balance  of  the  fine  not  satisfied  by  imprisonment,  at  the  rate  of  one  day  for 
each  dollar  of  the  fine.  His  right  to  be  discharged,  under  such  circumstances, 
is  the  result  of  judicial  construction  of  the  language  of  the  section.  A  judg- 
ment in  a  criminal  case  which,  after  assessing  the  amount  of  a  fine  imposed, 
should  also  direct  that  the  defendant  be  imprisoned  until  the  fine  be  satisfied, 
and  specify  the  extent  of  the  imprisonment,  by  fixing  a  term  not  exceeding 
one  day  for  each  dollar  of  the  fine,  would  be  sufficient  in  form,  and  valid,  be- 
cause it  would  comply  with  section  1205  of  the  Penal  Code.  The  judgment 
before  us  limits  and  specifies  the  imprisonment,  by  providing  that  it  shall 
not  exceed  one  day  for  each  and  every  dollar  of  the  fine  remaining  upaid.  It 
is  sufficient  and  valid  because  it  declares  what  has  been  decided  to  be  the  legal 
effect  of  a  judgment  in  literal  accord  with  the  statute. 

The  \^hole  judgment  is  not  void  because  it  attempts  to  give  costs  to  the  re- 
lator, or  because  it  does  not  specify  the  amount  of  such  costs.    It  does  not 
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provide  for  the  imprisonment  of  petitioner  in  default  of  the  payment  of 
eo9ts. 

Petitioner  also  contends  the  judgment  is  void  because  it  does  not  recite  tiie 
facts  which  constitute  the  contempt  of  which  the  defendant  (petitioner)  is  ad- 
judged guilty.  Section  1211  of  the  Code  of  Civil  Procedure  provider  that  when 
a  contempt,  not  in  the  presence  of  the  court,  is  committed,  an  affidavit  shall 
be  presented  of  the  facts  constituting  the  contempt.  Upon  the  affidavit  may 
be  made  an  order  to  show  cause.  Code  Civil  Proc.  §  1212.  When  the  person 
upon  whom  the  order  is  served  appears,  the  court  must  proceed  to  investi- 
gate the  "charge,"  (CodeCi/ii  Proc.  §  1217,)  and  must  determine  whether 
the  person  proceeded  against  "is  guilty  of  the  contempt  charged."  Code 
Civil  Proc.  §  1218.  Under  the  sections  of  the  Code  the  finding  of  the  superior 
court  that  the»  averments  in  the  affidavit  or  charge  of 'Daniels,  on  whicli  tlie 
order  to  show  cause  was  based,  were  true;  that  the  commission  of  the  acts 
affirmed  in  such  affidavit  constituted  a  contempt;  and  that,  by  reason  of  the 
commission  by  petitioner  of  the  acts  alleged  in  the  affidavit,  he  was  guilty  of 
contempt, — was  a  determination  that  he  was  guilty  of  tlie  contempt  charged. 
Of  course,  such  determination  dpes  not  preclude  us  from  inquiring  if  the  acts 
charged,  and  found  to  have  been  done,  really  constitute  a  contempt.  But 
the  recoi-d  clearly  shows  upon  what  facts,  proved  to  its  satisfaction,  the  court 
based  the  contempt  judgment.  In  People  v.  Twne7\  1  Cal.  152,  relied  on  by 
petitioner's  counsel,  the  judgment  was  simply  that  a  person  "be  imprisoned 
forty-eight  hours,  and  tined  ^500,  for  contempt  of  court."  The  supreme  court 
held  the  order  should  be  annulled  on  certiorari.  This  was  before  the  enact- 
ment of  any  statute  regulating  proceedings  for  contempts.  Moreover,  the 
decision  was  clearly  right,  upon  common-law  principles,  since,  for  aught  that 
appeared,  the  judgment  was  a  mere  arbitrary  abuse  of  power,  not  preceded 
by  any  investigation,  and  not  showing  an  adjudication  that  any  particular 
contempt  had  been  committed. 

In  our  opinion,  the  facts  charged,  and  of  which  the  petitioner  was  found 
guilty,  constituted  a  contempt  which  the  superior  court  had  power  to  punish. 

Let  the  petitioner  be  remanded  to  custody. 

'  We  concur:    Searls,  C.  J.;  Paterson,  J.;  Sharpstein,  J. 
We  dissent:    McFarland,  J.;  Temple,  J. 

Thornton,  J. ,  (dissenting. )  The  only  inquiry  to  be  made  herein  is  whether 
the  court  had  jurisdiction  to  imprison  the  petitioner  for  a  contempt  in  the 
case  before  us.  The  petitioner  is  held  to  be  in  contempt  for  refusing  to  obey 
a  judgment  of  the  superior  court  of  the  county  of  Alameda,  rendered  and  given 
in  the  case  of  People  ex  rel.  Daniels  against  T?ie  Petitioner.  Unless  the 
judgment  is  void,  the  court  had  jurisdiction,  and  the  imprisonment  for  con- 
tempt is  valid.  The  inquiry,  then,  relates  to  the  judgment  rendered.  This 
judgment  was  rendered  in  a  case  in  which  it  was  alleged  that  Daniels  was  en- 
titled to  an  office, — that  of  police  judge  of  the  city  of  Oakland, — which  had  been 
usurped  by  Henshaw,  the  petitioner  here.  It  is  urged  here  that  the  office 
must  exist  to  be  usurped ;  that  there  can  be  no  usurpation  of  an  office  which 
does  not  exist;  and,  if  the  office  does  not  exist,  there  is  no  jurisdiction  in  tht) 
court  to  inquire  into  its  usurpation,  and  render  any  judgment  in  favor  of  the 
plaintiff  against  defendant. 

If  the  office  did  not  exist  in  regard  to  which  the  suit  was  brought,  we  can- 
not conceive  how  there  can  be  any  jurisdiction  in  the  court  to  enter  judgment 
against  any  one  usurping  it.  An  office  can  only  be  created  by  the  constitu- 
tion, or  some  valid  statute  passed  by  the  legislature.  Then  the  existence  or 
non-existence  of  an  office  is  a  question  of  law,  not  of  fact.  Its  existence  de- 
pends on  law,  either  constitutional  or  statutory.    If  no  la^v  can  be  found  show- 
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ing  its  creation,  it  cannot  exist.  To  empower  a  court  to  render  a  valid  judg- 
ment, it  must  have  jurisdiction  of  there^r,  where  it  is  a  cause  in  rem,  or  of 
the  subject-matter  and  parties,  when  it  is  a  cause  inter  partes.  If  there  is 
no  jurisdiction  of  the  parties,  the  judgment  is  void,  though  it  may  have  juris- 
diction of  the  subject-matter.  If  there  is  no  jurisdiction  of  the  subject-mat- 
ter, the  judgment  is  also  a  nullity,  tliough  the  court  may  haveliad  jurisdiction 
of  the  parties.  If  no  res  exists,  there  can  be  no  jurisdiction  in  a  cause  in  rem, 
and  a  judgment  pronounced  in  such  cause  would  be  void.  If  a  ship  is  pro- 
ceeded against  by  libel  in  an  admiralty  court,  in  a  case  appropriate  for  such 
proceeding,  there  would  be  no  jurisdiction  if  there  was  no  ship.  If  there  was 
no  subject-matter  in  a  cause  inter  partes,  we  cannot  see  any  ground  of  juris- 
diction. If  an  action  of  ejectment  is  -brought  in  a  court  in  tliis  st^te,  to  re- 
cover a  parcel  of  land  Situate  in  the  state  of  Nevada,  we  cannot  see  that  there 
could  be  any  jurisdiction  or  any  judgment  pronounced  for  its  recovery  which 
would  not  be  void.  If  the  parties  are  myths,  fictitious  persons,  a  judgment 
pronounced  in  an  action  between  them  would  be  voidfor  want  of  jurisdiction. 
The  same  would  result  if  one  of  the  parties  was  not  a  real  person.  If  the 
court  had  jurisdiction  to  inquire,  the  ji^dgment  in  that  case  would  be  void. 
A  court  can  have  no  power  to  pronounce  judgment  for  or  against  a  non-ex- 
istent person.  Such  was  the  point  directly  in  judicature  in  Sampeyreac  v. 
U,  8„  7  Pet.  233.  In  that  case  it  was  held  that  a  decree  in  favor  of  a  fictitious 
person  (Sampeyreac)  was  a  nullity.  The  case  cited  was  this:  Under  an  act 
of  congress  purporting  to  authorize  it,  a  bill  of  review  was  filed  in  the  supe- 
rior court  of  the  territory  of  Arkansas,  to  impeach  a  decree  previously  ren- 
dered in  the  same  court  in  favor  of  the  complainant  in  the  cause  of  iSampey- 
reac  y,  V,  8.  The  decree  had  been  rendered  in  favor  of  Sampeyreac,  and 
against  the  United  States,  for  a  tract  of  land.  The  decree  on  review  was 
held  void,  for  the  reason  that  Sampeyreac  was  not  a  real  person.  The  court 
said:  "The  original  decree  in  this  case  was  a  mere  nullity;  it  gave  no  right 
to  any  one. "  And  this  was  so  held  for  the  reason  that  the  complainant  was 
a  fictitious,  and  not  a  real,  person. 

If  a  court,  to  render  a  valid  decree  inter  partes,  must  have  jurisdiction 
both  of  the  subject-matter  and  the  parties,  how  can  such  jurisdiction  exist  if 
there  is  no  subject-matter  or  no  parties?  Let  it  be  admitted  that  a  couit  has 
jurisdiction  to  inquire  whether  there  is  an  existent  subject-matter;  as  soon 
as  it  finds  there  is  none  such,  its  jurisdiction  to  enter  a  decree  for  its  recovery 
against  any  person  is  at  an  end.  It  has  no  more  power  tlian  it  has  when  a 
suit  is  brought  to  recover  a  piece  of  land,  and  it  gives  judgment  against  the 
defendant  for  a  horse  or  an  oflice.  That  such  a  judgment  would  be  void,  we 
cannot  see  that  there  can  be  any  doubt.  If  such  jurisdiction  exists,  it  Cim 
only  be  from  a  determination  of  the  court  that  such  subject-matter  exists,  and 
it  is  too  well  settled  Ijp  be  now  debated  that  a  court  cannot,  by  holding  that  it 
has  jurisdiction  when  it  has  none,  invest  itself  with  jurisdiction.  The  juris- 
diction of  a  court  must  be  shown  by  the  record  of  the  case  on  which  it  passes. 
The  jurisdiction  of  the  court  is  always  open  to  inquiry  in  any  court  in  which 
the  record  of  the  action  is  put  in  evidence.  It  is  so  open  in  the  same  court,  or 
in  any  other  court  having  jurisdiction  of  the  case  before  it,  and  can  always 
be  called  in  question  collaterally.  A  court,  in  rendering  a  judgment,  always, 
either  expressly  or  impliedly,  aflarms  that  it  has  jurisdiction.  It  may  enter 
such  judgment,  and  at  any  time  on  its  own  motion  re-examine  the  cause,  and 
vacate  the  judgment  for  lack  of  jurisdiction.  When  the  record  of  a  judg- 
ment is  offered  in  evidence  in  another  court,  the  jurisdiction  is  a  matter  of 
law,  and  if,  upon  an  examination  of  the  record,  it  appears  that,  upon  the  ap- 
plication of  the  law,  the  court  rendering  the  judgment  had  no  jurisdiction, 
it  can  declare  such  judgment  to  be  void.  It  is  in  effect  always  void, — void 
ah  initio.  The  judgment  is  a  nullity.  It  never  had  life,  and  was  always 
naught.    It  gave  no  right  to  any  one,  and  none  could  be  acquired  under  it. 
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In  the  action  of  People^  etc.,  ex  rel.  Daniels  v.  Henshaw  the  complaint  Is  in 
these  words: 

"(1)  That  on  the  first  day  of  January,  A.  D.  1885,  the  city  of  Oakland  was, 
thence  hitlierto  has  been,  and  now  is,  a  municipal  corporation,  created,  or- 
ganized, and  existing  under  the  laws  of  the  state  of  Culifomia.  (2)  That 
among  other  offices  of  said  municipal  corporation,  created  by  statute,  and  pro- 
vided by  its  charter  or  organic  act  for  the  government^  of  said  city,  is  the  of- 
fice of  police  judge,  and  the  charter  of  said  city  provides  and  requires  that 
there  be  a  municipal  election  held  in  said  city  on  the  second  Monday  of  March, 
A.  D.  1886,  for  the  election,  among  municipal  officers,  of  a  police  judge,  for 
the  term  of  two  yeara  next  succeeding  such  election.  (3)  That  on  the  second 
Monday  of  March,  A.  D.  1886,  to-wit,  on  the  eighth  day  of  March,  A.  D. 
1886.  a  municipal  and  charter  election  was  duly  held  in  said  city,  for  the 
election  of,  among  other  municipal  officers,  a  police  judge,  for  the  term  of 
two  years  next  succeeding  such  election.  (4)  That  at  said  election  so  held  in 
said  city  one  S.  P.  Daniels  received  the  greatest  number  of  votes  cast  for 
police  judge  of  the  city  of  Oakland  by  the  qualified  electors  of  said  city,  and 
there<after,  to-wit,  on  the  twenty-ninth  day  of  March,  A.  D.  1886,  and  within 
ten  days  after  receiving  a  certificate  of  his  election,  he  took  the  oath  of  oflice, 
and  presented  to  the  city  council  of  said  city  a  bond  good  and  sufficient  in 
form,  and  as  required  by  law,  with  two  good  and  sufficient  sureties  in  the 
penal  sum  of  85,000,  aS  and  for  his  official  bond  as  police  judge  of  the  city  of 
Oakland,  for  the  term  of  two  years  next  succeeding  his  said  election.  (5) 
That  on  said  second  Monday  of  March,  A.  D.  1886,  and  for  more  than  one 
year  prior  thereto,  the  said  S.  F.  Daniels  was,  thence  hitherto  has  been,  and 
now  is,  a  resident  of  the  city  of  Oakland,  Alameda  county,  state  of  Califor- 
nia, and  during  all  of  said  time  he  has  been,  and  now  is,  an  attorney  and 
counselor  at  law,  eligible  and  qualified  to  fill  and  hold  the  office  and  discharge 
the  duties  of  police  judge  of  said  city.  (6)  That  on  the  seventh  day  of  April, 
A.  D.  1886,  the  deft^ndant,  F.  W.  Henshaw,  usurped  and  intruded  into  the 
office  of  police  judge  of  said  city,  and  ever  since  said  day  he  has  usurped 
and  intruded  into  said  office,  and  withheld  the  same  from  the  said  S.  F.  Dan- 
iels. Wherefore  the  plaintiff  demands  judgment:  First.  That  the  defend- 
ant is  not  entitled  to  the  office  of  police  judge  of  the  city  of  Oakland,  and  that 
he  be  ousted  therefrom.  Second,  That  the  said  S.  F.  Daniels  is  entitled  to 
said  office  of  police  judge  of  the  city  of  Oakland,  and  that  he  be  let  and  put 
into  possession  of  said  office,  and  that  he  have  his  costs  herein,  and  such  other 
and  further  relief  in  the  premises  as  shall  seem  proper.'^ 

The  answer  of  Henshaw  is  as  follows: 

"The  above-named  defendant,  for  answer  in  his  behalf  to  the  pretended 
cause  of  action  set  forth  in  the  complaint  of  plaintiff  above  named,  herein 
filed :  First,  Admits  that  the  allegations  contained  in  paragraph  1  of  said  com- 
plaint are  true.  Second,  Denies  that  among  other  offices  of  said  m  unicipal  cor- 
poration created  by  statute,  and  provided  for  by  its  charter  or  organic  act,  for 
the  government  of  said  city,  or  at  all,  is  the  office  of  police  j  udge.  Denies  that 
the  charter  of  said  city  provides  and  requires,  or  provides  or  requires,  that  there 
be  a  municipal  election  held  in  said  city  on  the  second  day  of  March,  A.  D. 
1886,  or  at  any  time,  or  at  all,  for  the  election,  among  other  municipal  offi- 
cers, of  a  police  judge  for  the  term  of  two  years  next  succeeding  such  elec- 
tion, or  for  any  term  at  all.  Third.  Denies  that  on  the  second  Monday  of 
March,  A.  D.  1886,  or  at  any  time,  or  at  all,  a  municipal  and  charter  election, 
or  municipal  or  charter  election,  was  duly  or  otherwise  held  in  said  city  for 
the  election  of,  among  other  municipal  officers,  a  police  judge  for  the  term  of 
two  years  next  succeeding  such  elexition,  or  for  any  term,  or  at  all.  Fourth, 
Defendant  has  no  knowledge,  information,  or  belief  sufficient  to  enable  de- 
fendant to  answer  the  allegations  contained  in  paragraph  4  of  said  complaint, 
and  therefore  denies  that  at  said  election  so  held  in  said  city  one  S.  F.  Daniels 
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receivcsnJ  the  greatest  number  of  votes,  or  any  number  of  votes,  for  police 
judge  of  the  city  of  Oakland  by  the  qualified  electors  of  said  city,  and  that 
thereafter,  to-wit,  on  the  twenty-ninth  day  of  March,  A.  D.  1886,  or  at  any 
time,  or  at  all,  or  within  ten  days  after  receiving  a  certificate  of  his  election, 
he  took  the  oath  of  oflBce,  and  presented  to  the  city  council  of  said  city  a  bond, 
good  and  sufficient  in  form,  and  as  required  by  law,  with  two  good  and  suffi- 
cient sureties  in  the  penal  sum  of  $5,000,  as  and  for  his  official  bond  as  police 
judge  of  the  city  of  Oakland  for  the  term  of  two  years  next  succeeding  his 
said  election,  or  for  any  term,  or  at  all.  Fifth.  Answering  panigraph  5  of 
said  complaint,  defendant  admits  that  the  allegations  contained  therein  are 
true,  assuming  that  the  word  'qualified*  therein  used  is  intended  to  convey 
its  ordinary  and  usual  meaning.  Sixth.  Denies  that  on  the  seventh  day  of 
April,  A.  D.  1886.  or  ever,  or  at  all,  this  dfifendant  usurped  and  intruded,  or 
usurped  or  intruded,  into  the  office  of  police  judge  of  said  city,  and  ever  since 
said  day,  or  ever,  or  at  all,  he  has  usurped  and  intruded,  or  usurped  or  in- 
truded, into  said  office,  and  withholds  the  same,  or  withholds  the  same,  from 
said  S.  F.  Daniels.  Wherefore,  having  fully  answered,  defendant  prays  judg- 
ment that  plaintiff  be  denied  the  judgment  demanded  in  his  said  complaint, 
and  that  he  take  nothing  by  this  action,  and  that  defendant  have  judgment 
against  plaintiff  for  defendant's  costs  herein." 

The  controversy  in  the  action  was  as  to  the  office  of  police  judge  of  the  city 
of  Oakland.  Is  there  any  such  office?  If  there  is,  the  statutes  will  show  it. 
There  is  no  such  office  mentioned  in  the  constitution.  We  must  then  find  it 
in  some  statute.  It  may  be  conceded  that  there  was  under  the  act  of  March 
10, 1866,  an-  office  of  police  judge  for  the  city  of  Oakland.  See  St.  1865-66,  p. 
193,  §§  1,  2.  In  fact,  there  was  such  an  office  created  by  the  second  section 
of  the  act.  Tlie  first  section  created  a  police  court  for -the  city  named.  The 
police  judge  was  to  be  elected  at  the  charter  election  of  said  city,  held  on  the 
fii-st  Monday  in  March,  1867,  who  was  to  hold  office  for  two  years,  and  until 
his  successor  shall  be  elected  and  qualified.  In  the  following  sections  of  the 
act  the  jurisdiction  of  the  police  court  as  established  may  be  found,  and  other 
provisions  made  in  regard  to  the  court.  Let  it  be  conceded  that  other  statutes 
existed  by  which  the  office  mentioned  existed. 

On  the  eighteenth  of  March.  188^,  a  statute  was  passed  entitled  "An  act 
to  provide  for  police  courts  in  cities  having  30,000,  and  under  100,000,  inhab- 
itants, and  to  provide  for  officers  thereof."  The  first  section  of  the  act  is  in 
these  words :  "  The  judicial  power  of  every  city  having  30,000,  and  under  100,- 
000,  inhabitants  shall  be  vested  in  a  police  court,  to  be  held  therein  by  the 
city  justices,  or  one  of  them,  to  be  designated  by  the  mayor;  but  either  of 
said  justices  may  hold  such  court  without  such  designation,  and  it  is  hereby 
made  the  duty  of  said  city  justices,  in  addition  to  the  duties  now  required  of 
them  by  law,  to  hold  said  police  court. "  ,  The  act  consists  of  15  sections.  It 
proceeds  by  the  second  and  third  sections  to  define  and  settle  the  jurisdiction 
of  the  police  court  established  by  the  first  section;  by  the  fourth,  to  declare 
who  shall  discharge  the  duties  of  said  court  in  case  of  the  disability  of  the 
justice  appointed  to  hold  the  court  under  the  first  section.  By  the  fifth  sec- 
tion the  power  of  the  justice  of  the  court  is  declared  and  confeiTcd.  The 
sixth  section  provides  for  a  clerk  of  the  court  to  be  appointed  by  the  city  coun- 
cil, and  defines  his  duties,  and  provides  for  his  salary.  Section  7  provides 
for  the  disposition  of  the  fines  and  other  moneys  collected  on  behalf  of  the 
city  in  the  court,  and  for  a  report  to  the  city  council  each  month  of  all  bills 
for  fees  and  costs  due  the  court.  Section  8  provides  for  rooms  for  the  court 
and  dockets.  The  ninth  section  provides  that  the  court  shall  be  always  open 
except  on  non-judicial  days,  and  then  for  such  purposes  as  by  law  are  per- 
mitted or  required  of  the  other  couits  of  the  state.  Appeals  are  provided  for 
by  section  10;  section  11,  a  place  of  imprisonment,  and  a  place  of  labor;  sec- 
tion 12,  for  a  seal  of  the  court,  to  be  furnished  by  the  city;  section  13,  for  a 
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report  to  the  city  council  by  the  city  justices,  on  the  first  Monday  of  each 
month,  of  all  the  oases,  civil  and  criminal,  in  which  the  city  has  an  interest, 
or  which  are  required  to  be  entered  in  the  city  civil  docket,  or  the  city  crimi- 
nal docket,  etc.  The  next  section  (14)  provides  that  certified  transcripts  made 
by  the  clerk  shall  be  evidence,  etc.,  and  that  all  warrants  and  other  process 
issued  out  of  said  court,  and  all  acts  done  by  said  court,  and  certified  under 
its  seal,  shall  have  the  same  force  and  validity  in  any  part  of  the  state  as 
though  issued  or  done  by  any  court  of  record  of  this  state.  Section  15  pro- 
vides tliat  this  act  shall  go  into  effect  upon  the  expiration  of  the  term  of  oflfice 
of  the  present  police  judges  of  said  cities,  or  when  a  vacancy  occurs  therein. 

That  this  act  of  1885  repeals  former  acts  in  relation  to  a  police  judge  in  the 
city  of  Oakland,  we  think  there  cannot  be  any  doubt.  The  former  acts  can- 
not stand  with  the  act  of  1885.  There  is  such  a  repugnance  that  they  cannot 
stand  together.  The  former  act  or  acts  provided  for  a  police  judge,  to  be 
elected  by  the  electors  of  the  city  at  a  certain  election.  This  act  of  1885  pro- 
vides that  the  judicial  power  shall  be  vested  in  a  police  court,  to  be  held  in 
the  city  by  the  city  justices,  or  one  of  them,  to  be  designated  by  the  mayor. 
The  city  justices  are  elected  under  section  103  of  the  Code  of  Civil  Procedure, 
(which  section  was  held  constitutional  in  Biahop  v.  City  of  Oa,kland,  58  Cal. 
572,)  and  it  is  made  the  duty  of  tlie  mayor,  by  the  act  of  1885,  to  designate 
one  of  such  justices  to  hold  the  police  court.  The  office  of  police  judge  to  be 
elected,  as  before  pointed  out,  ceases,  under  the  act  of  1885.  upon  the  expira- 
tion of  the  term  of  the  incumbent  in  otBce  at  the  time  the  act  of  1885  was 
passed,  or  when  a  vacancy  may  occur  in  such  office.  These  provisions  show 
that  the  former  acts  creating  the  office  of  police  judge  are  repealed  by  the  act 
of  1885.  The  repeal  is  shown  by  its  being  clearly  a  revision  of  the  former 
acts  on  the  subject  of  police  courts  in  the  class  of  cities  referred  to.  See 
Christy  v.  Sacramento,  39  Cal.  8;  Ex  varte  Smith,  40  Cal.  419;  Estate  of 
Wixom,  35  Cal.  320;  People  v.  i?Mr^  43Cal.  560. 

That  the  act  of  1885  is  constitutional,  is  clear.  The  power  over  this  sub- 
ject is  amply  conferred  by  sections  1  and  13  of  article  6  of  the  constitution. 
It  would  seem  that,  under  section  1  of  article  6,  such  a  court  as  that  estab- 
lished by  the  act  of  1885  may  be  created  by  a  special  law  for  each  city.  If  a 
general  law  is  required  to  create  such  a  law,  the  act  of  1885  is  a  general  law. 
It  is  general  because  it  applies  to  a  class  of  cities.  Thomason  v,Ashtooi-th, 
14  Pac.  Rep.  615.  It  makes  no  diPFerence  in  this  regard  that  Oakland  is  the 
only  city  belonging  to  the  class  having  30,000,  and  less  than  100,000,  inhab- 
itants. There  is  certainly  another  (Los  Angeles)  since  the  act  of  1885  T^as 
passed,  and  there  will  soon  be  others.  It  may  be  remarked  here  that  the  po- 
lice courts  constitute  a  part  of  the  courts  of  the  state,  and  the  police  judge  part 
of  the  judiciary,  and  section  6  of  article  11  of  the  constitution  has  no  reference 
to  them.  McGr^w  v.  Mayor  of  San  Jose,  55  Cal.  .611 ;  People  v.  Ransom,  58 
Cal.  560;  Bishop  v.  City  of  Oakland,  58  Cal.  572;  Jenks  v.  City  of  Oakland, 
58  Cal.  578;  Coggins  v.  Sacramento,  59  Cal.  599;  Const,  art.  6,  §  1. 

The  act  of  1885,  then,  repeals  all  other  acts  in  relation  to  the  office  of  police 
judge  of  the  city  of  Oakland,  does  away  with  such  office,  and  is  a  valid  and 
constitutional  act.  In  this  view,  it  follows  that  the  judgment  of  the  court 
below,  in  adjudging  that  Daniels  is  entitled  to  the  office  of  police  judge,  is 
clearly  erroneous. 

Is  it  also  void?  For  a  judgment  can  also  be  void  as  well  as  erroneous. 
Ex  parte  Lange,  18  Wall.  163.  If  merely  erroneous,  it  is  not  void.  But  if 
void  it  is  also  erroneous,  and  will  be  reversed  on  appeal.  In  accordance  with 
the  views  expressed  in  a  foregoing  part  of  this  opinion,  the  judgment  is  void, 
for  the  reason  that  it  adjudges  a  person  entitled  to  an  office  which  does  not 
exist.  A  court  can  no  more  render  a  valid  judgment  for  the  recovery  of  an 
office  which  does  not  exist,  than  it  can  for  a  non-existent  parcel  of  land  or  a 
non-existent  horse. 
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Can  a  person  be  imprisoned  for  refusing  to  obey  a  void  judgment?  We 
cannot  perceive  bow  this  can  be.  A  void  judgment  is  a  nullity;  it  can  con- 
fer no  rigiits  on  any  one,  nor  deprive  any  one  of  a  right.  An  Imprisonment 
under  a  void  judgment  Is  an  arbitraiy  one,  beyond  the  power  of  any  court  or 
judge.  It  is  in  no  sense  within  their  jurisdiction.  To  render  a  judgment  of 
imprisonment  is  an  assumption  of  power  authorized  neither  by,  the  constitu- 
tion or  law,  nor  justice.  The  officer  who  attempts  to  execute  sucli  a  judg- 
ment is  a  trespasser,  and  may  be  lawfully  resisted  by  any  one  against  whom 
the  process  in  his  hands  runs.  It  cannot  be  lawful  unless  the  arbitrary  edict 
of  a  court  or  judge  can  make  that  lawful  which  is  contrary  to  all  law.  The 
above  views  are,  in  our  opinion,  sustained  by  the  decided  cases. 

In  Batclielder  v.  Moore,  42  Cal.  415,  there  was  no  jurisdiction  of  the  sub- 
ject-matter. Calderwood  was  not  a  party  to  the  action  of  Batclielder  v.  Moore, 
in  which  judgment  had  been  rendered,  and  was  not  dispossessed  under  it. 
There  was  then  no  jurisdiction  of  the  subject-matter.  In  Ex  parte  Kearny, 
55  Cal.  212,  there  was  no  offense  charged  against  Kearney,  hence  there  was 
no  subject-matter  of  which  the  court  had  or  could  take  jurisdiction.  The 
court  held  in  this  case,  as  correctly  stated  in  the  head-notes,  as  follows: 
"Where  it  afl^iniatively  appears  from  the  record  of  the  proceedings  of  an  in- 
ferior court  that  a  person  was  tried  and  sentenced  to  be  punished  for  an  act 
which  is  not  a  crime,  the  judgment  is  absolutely  void,  and  a  person  in  cus- 
tody under  6uch  a  judgment  will  be  discharged  on  habeas  corptis.  To  consti- 
tute an  offense  under  subdivision  3,  section  38,  of  order  No.  697,  as  amended 
by  order  No.  1196  of  the  city  and  county  of  San  Francisco,  which  provides 
that  *  no  person  shall  address  to  another,  or  utter  in  the  presence  of  another, 
any  words  *  *  *  having  a  tendency  to  create  a  breach  of  the  peace,  *  the 
words  must  be  uttered  in  the  presence  of  the  pers(m  whom  they  tend  to  pro- 
voke to  such  breach  of  the  peace.."  The  same  is  true  of  Ex  parte  Cotryell, 
22  Cal.  179.  Corryell  had  been  charged  with  that  which  was  no  crime,  and 
therefore  he  was  discharged.  Ex  parte  Frank,  52  Cal.  606,  goes  on  the  same 
ground.  The  ordinance  under  which  he  was  convicted  was  void,  therefore 
the  judgment  under  it  was  void.  Ex  parte  Siehold,  100  U.  S.  371,  is  also 
an  authority.  In  that  case  it  was  alleged  that  the  act  under  which  the  im- 
prisonment was  adjudged  w^as  unconstitutional.  The  supreme  court  of  the 
United  States  held  that  the  act  was  constitutional,  and  remanded  the  applicant. 
The  court  held  that  if  the  act  was  unconstitutional  the  applicant  was  entitled 
to  his  discharge.  See  opinion  of  court  on  pages  376,  377,  of  100  U.  S.  Two 
of  the  justices  (Field  and  Clifford)  dissented,  holding  the  law  unconstitu- 
tional, and  were,  on  that  ground,  in  favor  of  discharging  the  applicant.  See 
100  U.  S.  364.  The  same  rulings  were  made  in  Ex  parte  Virginia,  100  U. 
S.  339,  and  in  Ex  parte  Clarke,  Id.  399,  as  in  8iebold^s  Case.  In  Ex  parte 
Siebold  the  court  cited  Rex  v.  Suddis,  I  East,  306;  Bac.  Abr.  "Habeas  Cor- 
pus, "  B  10;  and  BmheVs  Case,  T.  Jones,  1$,  Vaughan,  135,  6  How.  St.  Tr.  999. 

Bushel^ 8  Case,  \f\i\Qih  wascitedapprovingiyby  the  court  in  Siebold^s  Case, 
is  thus  stated  in  its  opinion:  "There,  twelve  jurymen  had  been  convicted  in 
the  oyer  and  terminer  for  rendering  a  verdict  (against  the  charge  of  the  court) 
acquitting  William  Penn  and  others,  who  were  charged  with  meeting  in  con- 
venticle. Being  imprisoned  for  refusing  to  pay  their  fines,  they  applied  to 
the  court  of  common  pleas  for  a  habeas  corpus;  and  though  the  court,  having 
no  jurisdiction  in  criminal  matters,  hesitated  to  grant  the  writ,  yet,  having 
granted  it,  they  discharged  the  prisoners,  on  the  ground  that  their  conviction 
was  void,  inasmuch  as  jurymen  cannot  be  indicted  for  rendering  any  verdict 
they  choose."  Thus  holding  that  the  court  of  oyer  and  terminer  had  no  ju- 
risdiction of  the  subject-matter.  No  offense  had  been  committed  by  the  ju- 
rors, therefore  there  was  no  subject-matter.  Ex  parte  Jaokson,  96  U.  S.  727, 
accords.  In  Zeehandelaur's  Case,  12  Pac.  Rep.  259,  this  court  held  that  a 
superior  court  had  no  jurisdiction  to  adjudge  in  contempt  and  imprison  a  wit 
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ness  for  refusing  to  answer  a  question  wliich  was  immaterial  to  any  issue  in 
the  case,  and  discharged  the  petitioner.  In  all  these  cases  tlie  court  had  juris- 
diction of  the  parties.  In  cases  where  the  court  had  jurisdiction  of  the  sub- 
ject-matter, the  applicant  for  the  writ  was  remanded,  and  where  it  had  no 
such  jurisdiction  the  applicant  was  discharged.  See,  also,  HummeVsCoife,  9 
Watts.  416;  Com.  v.  Newton,  1  Grant,  Cas.  453;  People  v.  Kelly,  24  N.  Y.  74; 
In  re  Fernandez,  10  C.  B.  (N.  S.)  32:  Buniham  v.  Morrissey,  14  Gray,  226. 

It  can  make  no  difference  in  this  case,  conceding  that  the  court  below  held 
the  act  of  1885  unconstitutional,  or  that  the  former  acts  had  not  been  repealed 
by  the  act  of  1885,  so  far  as  relates  to  the  office  of  police  judge.  The  fore- 
going are  questions  of  law,  which  go  to  the  jurisdiction  of  the  court.  If  the 
act  of  1885  is  constitutional,  and  lawfully  repealed  the  former  acts,  the  court 
below  had  no  jurisdiction  to  render  the  judgment  herein  mentioned,  adjudg- 
ing Daniels  entitled  to  the  office  as  against  Henshaw,  and  ousting  Henshaw 
therefrom.  The  judgment  being  void,  the  commitment  for  contempt  in  re- 
fusing to  obey  it  is  also  void,  as  being  beyond  the  power  of  the  court  to  ren- 
der it.  In  fact,  the  case  should  have  been  dismissed  on  an  inspection  of  t)ie 
complaint.  It  sets  forth  no  title  to  an  existing  office;  in  fact,  shows  want 
of  title.  The  affidavit  of  Daniels  was  entirely  insufficient  to  confer  any  power 
on  the  court  to  punish  for  contempt. 

The  conclusion  above  reached  applies  as  well  to  judgment  in  a  civil  as  in  a 
criminal  action.  There  can  be  no  punishment  by  a  court  under  a  void  judg- 
ment in  either  case. 

The  applicant  for  the  writ  (Henshaw)  should,  in  my  opinion,  be  discharged 
from  custody. 

(73  Cal.  545) 

In  re  Estate  of  Herteman,  Deceased.    {No.  9,388  ) 

{Supreme  Court  of  Oalifomia,    October  6,  1887.) 

1.  EXECTTOBS  AND  ADMINISTRATORS— PiNAL  AOCOUNTING— PROOP  OF  DISBURSEMENTS. 

On  final  acconnting,  an  adminlBtrator  produced  an  ordinary  receipt  for  $1,500, 
and  testified  that  $1,085  was  for  money  borrowed  on  account  of  the  estate,  and 
$415  was  for  the  share  of  the  estate  in  the  amount  of  tlie  expenses  above  the  re- 
ceipts of  a  hotel  in  which  the  estate  was  interested ;  that  he  did  not  take  a  separate 
voucher  for  the  $415,  as  it  was  not  thought  necessary,  and  it  was  desirable  to  sup- 
press the  fact  of  a  deficit  in  the  business  in  order  to  sell  the  hotel ;  that  the  man- 
ager oY  the  hotel,  to  whom  the  $1,600  was  paid,  and  who  signed  the  receipt,  and 
kept  the  accounts,  had  taken  the  accounts  to  France,  and  died  there.  In  a  verified 
account  tiled  after  the  alleged  payment,  the  administrator  stated  that  the  estate 
had  been  put  to  no  expense  on  account  of  the  hotel.  Held,  that  there  was  no 
suflScient  evidence  of  the  payment  of  the  item  of  $415. 

2.  Same— Mistake  in  Account. 

On  final  accounting,  an  administrator  claimed  to  have  made  a  mistake  in  an  ac- 
count filed  five  years  before,  by  which  the  estate  was  credited  with  $720,  the  amount 
received  from  the  rent  of  a  hotel,  instead  of  $120.  He  testified  that  the  account 
was  made  by  his  attorneys  fronj  memoranda  funiished  by  him,  and  that  the  error 
was  made  in  mistaking  the  figure  "1 "  for  "  7,"  and  that  lie  signed  and  verified  the 
account  as  prepared  without  going  over  the  details.  By  the  account  claimed  to  be 
erroneous,  ana  the  previous  account,  it  appeared  that  the  rent  of  the  hotel  aver- 
aged about  $150  per  month,  which  for  the  period  covered  by  the  alleged  erroneous 
item  would  amount  to  about  $720.  JETe/d,  that  there  was  no  sufficient  proof  of  the 
alleged  mistake. 

8.  Same— Liability  of  Administrator  for  Failing  to^Pay  Taxes  and  Installments. 
The  value  of  real  property  lost  to  the  estate  by  reason  of  the  failure  of  the  ad- 
ministrator to  pay  taxes,  and  to  pay  installments  of  purchase  money  and  interest 
on  school  lands  held  nnder  a  certificate  of  purchase,  he  having  under  his  control 
sufficient  money  belonging  to  the  estate  to  pay  such  taxes,  Installments,  and  inter- 
est, is  properly  chargeable  to  him  in  his  final  account. 

4.  Bamb — Interest  on  Money  Mingled  with  Private  Funds. 

An  administrator  is  chargeable  with  interest  on  money  of  the  estate  drawn  by 
him,  and  mingled  with,  his  own  funds,  and  omitted  from  his  account. 
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5.  Same — Appeal — Refusal  op  Court  to  Settle  Statement— Mandamus. 

The  refusal  of  the  trial  court  to  settle  a  statement,  or  act  upon  a  motion  for  a  new 
trial,  cannot  be  reviewed  on  appeal.  If  it  was  the  duty  of  the  court  to  settle  the 
statement,  and  act  upon  the  motion,  mancUirMis  would  be  the  proi»er  remedy. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Final  accounting  of  an  administrator.  A  two-thii-ds  interest  in  a  hotel  be- 
longed to  the  estate;  the  other  third  belonging  tooneFouroche,  who  managed 
it  under  a  partnership  agreement  made  with  decedent.  The  administrator 
testified  that  to  pay  the  expenses  of  two  children  of  decedent,  of  whom  he  was 
guardian,  and  other  expenses,  for  which  there  was  available  no  money  belong- 
ing to  the  estate,  he  had  borrowed  money  at  different  times  from  Fouroche, 
amounting  in  the  aggregate  to  about  $1,085:  that  he  and  Fouroche  on  July  7. 
1876,  had  a  settlement  of  the  hotel  business,  and  for  the  borrowed  money,  when 
it  was  found  that  Fouroche  had  paid  $415  more  than  his  share  of  the  expenses 
of  the  hotel  above  what  he  had  taken  in,  and  that  he  paid  Fouroche  ^1,500; 
that  he  did  not  take  a  separate  voucher  for  the  $415,  as  he  did  not  think  it 
necessary,  and  it  was  desirable  to  suppress  the  fact  of  a  deficit  in  the  business 
in  order  to  sell  the  hotel;  that  Fouroche  kept  the  acciounts,  which  the  admin- 
istrator verified;  and  that  Fouroche  took  the  books  to  France,  where  ho  had 
since  died.  A  receipt  signed  by  Fouroche  was  produced,  simply  acknowledg- 
ing the  receipt  of  $1,500.  It  was  admitted  that  there  was  $1,500  available  to 
the  estate  on  application  to  the  probate  court.  A  verified  account  filed  No- 
vember 8,  1877,  was  produced,  in  which  the  administrator  stated  that  the  es- 
tate had  been  put  to  no  expense  on  account  of  the  hotel. 

Certain  real  property  was  lost  to  the  estate  by  reiuson  of  the  failure  of  the 
administrator  to  pay  the  taxes  thereon,  and  to  pay  installments  of  purchase 
money  and  interest  on  school  lands  held  under  a  certificate  of  purchase  from 
the  state.  The  administrator  claimed  that  there  was  no  money  belonging  to 
the  estate  out  of  which  he  could  pay  such  taxes,  installments,  and  interest, 
and  th'it  the  land  was  of  no  value.  From  his  inventory  and  appraisal,  it  ap- 
peared that  the  appraised  value  of  the  real  property  was  $501.88,  and  that  at 
the  time  of  the  sale  lor  taxes,  and  at  the  time  the  installments  of  purchase 
money  and  interest  became  due,  there  was  sulhcient  money  belonging  to  the 
estate  and  under  the  control  of  the  administrator  to  pay  all  such  taxes,  in- 
stallments of  purchase  money,  and  interest. 

The  administrator  alleged  that  in  his  account  of  November  8,  1877,  he  had 
made  a  clerical  error  of  $600  in  favor  of  the  estate.  He  testified  that  he  was 
no  book  keeper,  and  knew  very  little  about  keeping  accounts;  that  he  took 
memoranda  of  his  accounts  to  his  attorneys,  who  prepared  the  account,  and 
that  he  signed  and  verified  it  without  going  over  the  details;  that  the  error  was 
made  in  the  amount  received  from  rent  of  a  hotel,  by  mistaking  his  figure 
"1"  for  "7,"  thus  crediting  the  estate  $720,  instead  of  $120;  that  he  never 
at  one  time  got  $720,  but  did  get  $120,  for  which  he  meant  to  give  credit; 
that  the  memorandum  was  not  preserved,  and  he  did  not  discover  the  mistake 
until  he  made  up  his  final  account.  The  final  account  was  filed  October  9, 
1882.  To  disprove  this  allegation,  an  account  filed  April  15, 1876,  was  offered 
in  evidence,  by  which  it  appeared  that  the  rent  of  the  hotel  from  April  14, 
1875,  to  March  1,  1876,  amounted  to  $1,590.85.  The  account  of  November 
8,  1877,  was  also  offered  in  evidence,  from  which  it  appeared  that  the  item  of 
$720  received  from  the  hotel  was  for  tlie  period  extending  from  April  14, 1875, 
to  October  29,  1875,  and  that  the  receipts  from  the  hotel  averaged  about  $150 
per  month,  which  would  amount  to  al>out  $720  for  the  period  mentioned. 

A.  W.  Thompson,  (L,  E.  Bulkely,  of  counsel,)  for  appellant.  R,  Percy 
Wright'&nd  Selden  S,  Wright,  for  respondent, 

McFakland,  J.  This  is  an  appeal  by  E.  Clmquette,  administrator  of  the 
estate,  from  an  order  settling  his  final  account,  from  tlie  decree  of  distribution, 
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and  from  an  order  refusing  to  act  upon  the  administrator's  motion  for  a  new 
trial. 

1.  Tlie  particular  items  of  the  account  with  respect  to  which  appellant  con- 
tends that  the  court  erred  are  these:  First.  The  item  of  8415  charged  by  ap- 
pellant as  money  paid  to  a  partner  of  the  deceased  to  cover  loss  in  running  a 
hotel,  and  disallowed  by  the  court.  Whether  such  a  charge  could  be  allowed 
under  any  circumstances  it  is  not  necessary  to  decide,  beicause  there  was  no 
sufficient  evidence  of  the  item.  Second,  Appellant  was  charged  with  $501.89, 
the  value  of  certain  real  proi)erty  lost  to  the  estate  by  the  neglect  of  appellant 
to  pay  taxes,  etc.  We  see  no  error  in  this  ruling.  Third,  Appellant  claimed 
a  correction  of  $600  in  a  former  account,  rendered  several  years  before,  which 
was  not  allowed.  We  cannot  see  that  the  court  erred  in  holding  that  there 
was  not  sufficient  evidence  to  warrant  this  correction.  Fourth,  Seven  hun- 
dred and  forty-two  dollars  interest  on  money  of  the  estate  drawn  by  appellant, 
and  mingled  with  his  own  funds,  and  omitted  from  his  account,  and  charged 
to  him  by  the  court.  This  was  in  accordance  with  well-settled  principles, 
and  there  was  no  error  in  the  ruling.  The  appeal,  therefore,  from  the  oi-der 
settling  the  account,  presents  no  grounds  for  a  reversal;  and  the  appeal  from 
the  decree  of  distribution  stands  on  the  same  footing. 

2.  After  the  order  settling  the  account  was  made,  the  appellant  filed  and 
served  a  notice  of  intention  to  move  for  a  new  trial,  and  prepared  and  served 
a  statement  of  the  case.  The  contestants  thereupon  objected  to  the  settle- 
ment of  any  statement,  and  to  any  proceeding  on  said  motion,  on  the  ground 
that  the  provisions  of  the  Code  relating  to  new  trials  were  not  applicable. 
The  court  sustained  the  objection,  and  declined  to  hear,  or  in  any  way  act  on, 
said  motion.  If  it  was  the  clear  duty  of  the  court  to  settle  the  statement, 
and  act  upon  the  motion  for  a  new  trial,  mandamus  to  compel  such  action 
would  have  been  the  proper  remedy;  but  this  non-action  of  the  court — ^this 
nothing — cannot  be  reviewed  on  a  general  appeal  of  the  case.  It  may  be  re- 
marked, however,  that  it  is  doubtful  if  the  true  construction  of  that  part  of 
the  Code  of  Civil  Procedure  relating  to  probate  matters  is  that  every  con- 
tested motion  in  probate  proceedings  assumes  the  character  of  a  civil  action 
with  all  the  attendants  of  a  right  to  a  jury  trial,  motion  for  new  trial,  etc. 
Such  a  construction  would  greatly  confuse  and  prolong  the  settlement  of  es- 
tates,— a  matter  already  sufficiently  complicated.  The  subject  is  discussed 
to  some  extent  in  the  opinion  of  Mr.  Justice  Temple  in  the  case  of  Estate  of 
Moore,  13  Pac.  Rep.  880,  and  there  are  reasons  for  holding  that  the  sugges- 
tions there  made  should  be  adopted  as  expressive  of  the  true  meaning  of 
the  Code.  However,  all  we  desire  in  the  case  at  bar  is  to  be  understood  as  not 
determining  whether  it  was  the  duty  of  the  court  to  entertain  the  motion  for 
a  new  trial. 

Orders  affirmetl. 

We  concur:  Searijs,  0.  J.;  Temple,  J.;  McKinstry,  J.;  Sharfstein9 
J.;  Pateeson,  J. 


(2  Cal.  Unrep.  807) 

Bull  v.  Coe,  Adm'r,  and  others.    (No.  12,055.)  • 

(Supreme  Court  of  Oalifomia.    September  30»  1887.) 

1.  Homestead— MoBTOAGB  or—FoBBCLosuBE— Peesentment  of  Claim  aoaikbt  Dece- 
dent's ESTATE. 

Under  CJode  Civil  Proc.Cal.  }  1475,  providing  that  claims  secured  by  liens  or  in- 
cambrances  **on  the  homestead"  mnst  be  presented  and  allowed  as  other  claims 
against  the  estate,  a  deed  sbsolute,  intended  as  a  mortgage,  executed  by  a  husband 
and  wife  upon  the  wife's  separate  property,  which  had  been  declared  a  homestead, 
to  secure  the  debt  of  the  husband,  cannot  be  foreclosed  after  the  death  of  the  hus- 
band, no  claim  having  been  presented  against  the  estate. 

•Reversed  in  banc    See  18  Pac  808,  77  Cal.  64. 
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2.  Samb— Foreclosure  of  Mortgage. 

The  provision  of  Code  Civil  Proc.  Cal.  §  1500.  that  an  action  may  be  brought  to 
enforce  a  mortgage  or  lien  against  the  property  of  a  deceased  person  where  all 
recourse  against  any  other  property  of  the  eslate  is  expressly  waived  in  the  com- 
plaint, has  no  application  to  a  niortgageupon  a  homestead,  whether  a  probate  home- 
stead or  one  selected  and  recorded  before  the  death  of  decedent. 

8.  Same— Abandonment  of  Homestead. 

Where  the  homestead,  upon  which  the  foreclosure  of  a  mortgage  is  sought  after 
the  death  of  one  of  the  mortgagors,  has  been  released  from  the  lien  of  the  mortgage  by 
the  failure  of  the  mortgagee  to  present  his  claim  against  the  estate  within  the  time 
limited  lor  that  purpose,  the  foreclosure  proceedings  cannot  be  sustained  on  the 
ground  of  an  abandonment  by  the  attempt  of  the  survivor  to  get  a  homestead  on 
other  property  alter  the  expiration  of  the  time  for  the  presentation  of  claims. 

4.  Same. 

By  Civil  Code  Cal.  ^  1243,  a  homestead  can  be  abandoned  only  by  a  declaration 
of  ahandonmeiit,  or  a  grant  thereof;  and  the  execution  of  a  deea  of  the  homestead 
absolute  in  form,  but  intended  as  a  mortgage,  is  not  an  abandonment.^ 

6.  Same— Enforcement  of  Mortgage  for  Excess. 

Where  a  homestead  has  been  released  from  the  lien  of  a  mortgage  by  the  failure 
of  the  mortgagee  to  present  his  claint  against  theestateof  one  ol  the  deceased  mort- 
gagors, if  the  right  to  enforce  it  as  to  any  excess  above  $5,000  remains,  the  burden 
of  proof  is  upon  the  mortgagee  to  show  the  existence  of  such  excess. 

Commissioners*  decision.    In  bank. 

Appeal  from  superior  court,  Los  Angeles  county;  A.  Brunson,  Judge. 
Wells^  Vandyke  &  Lee^  for  appellant.    Bicknell  4&  White  and  Chapman  dk 
Hendiick,  for  respondent. 

Hayne,  C.  The  defendant,  Ilattie  W,  Strong,  and  her  husband,  by  a  deed 
absolute  in  form,  mortgaged  to  the  plaintiff  the  wife's  separate  prope,rty, 
upon  which  a  homestead  had  been  declared,  to  secure  a  debt  of  the  husband. 
The  husband  died  and  the  defendant  Coe  was  appointed  admii\istrator  of  his 
estate,  and  as  such  gave  notice  to  the  Creditors  to  present  their  claims.  The 
plaintiff  did  not  present  any  claim,  but  commenced  an  action  to  foreclose  the 
mortgage,  under  section  1500  of  the  Code  of  Civil  Procedure;  stating  in  his 
complaint  that  he  waived  all  recourse  against  the  other  property  of  the  estate. 
The  court  below  gave  judgment  for  the  defendants,  and  the  plaintiff  appeals. 

In  the  case  of  Camp  v.  Qrider,  62  Cal.  21,  it  was  held  that  section  1500  ap- 
plies only  to  "mortgages  and  liens  other  than  liens  and  incumbrances  on  the 
homestead,"  and  that  claims  secured  by  liens  and  incurabjances  on  the  home- 
stead are  required  to  be  presented  under  section  1475.  We  see  no  ground  for 
saying  that  the  rule  applies  only  to  probate  homesteads.  Section  1475  ex- 
pressly mentions  "the  homeste.'id  selected  and  recorded  prior  to  the  death  of 
the  decedent;"  and  it  was  this  "homestead"  which  the  section  refers  to  when 
it  says  that,  "if  there  be  subsisting  liens  or  incumbrances  on  the  homestead, 
the  claims  secured  thereby  must  be  presented  and  allowed  as  other  claims 
against  the  estate."  To  say  otherwise,  would  be  to  make  the  necessity  for 
the  presentation  of  claims  secured  by  liens  upon  the  homestead  dependent 
upon  the  intention  of  the  survivor  to  apply  or  not  to  apply  to  have  the  prop- 
erty set  off  as  a  probate  homestead.  In  view  of  the  fact  that  there  is  no  time 
limited  for  the  making  of  such  an  application,  this  test  would  be  too  uncertain; 

'In  California^  a  homestead  cannot  be  abandoned  except  in  the  statutory  mode;  and 
a  removal  from  the  premises,  even  to  another  state,  becoming  a  citizen  thereof,  voting 
in  its  elections,  and  being  offered  as  a  candidate  for  office  therein,  where  there  is  no  in- 
tention to  relinquish  a  residence  in  this  state,  is  not  such  an  abandonment.  Porter  v. 
Chapman,  (Cal.)  4  Pac.  Rep.  237. 

In  general,  as  to  what  constitutes  an  abandonment  of  a  homestead,  see  Newman  v. 
Franklin,  (Iowa,)  28  N.  W.  Rep.  579,  and  note;  Tipton  v.  Martin,  (Cal.)  12  Pac.  Rep. 
244;  Newton  V.  Calhoun,  (Tex.)  4  8.  W. Rep.  645;  McElroy  v.  Magoffin,  (Tex.)  Id.  647; 
Reece  v.  Renfro,  Id.  545;  Gates  v.  Steele,  (Ark.)  Id.  53,  and  note;  Kaes  v.  Gross,  (Mo.) 
3  8.  W.  Rep.  840;  Sanders  v.Sheran,  (Tex.)  2  8.  W.  Rep.  804;  Honaker  v.  Cecil,  (Ky.) 
1  8.  W.  Rep.  392,  and  note;  Repenn  v.  Davis,  (Iowa,)  34  N.  W.  Rep.  326. 
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and  it  cannot  be  supposed  that  the  legislature  Intended  it.  Such  a  test  would 
enable  the  survivor  to  lull  the  creditor  into  the  belief  that  the  application  was 
not  going  to  be  made,  and,  after  tlie  time  for  the  presenfation  of  claims  bad 
expired,  to  cut  him  out  by  having  the  property  set  off  as  a  probate  homestead. 
We  think,  therefore,  that  the  rule  of  Camp  v.  Grider  is  not  to  be  limited  to 
casps  where  application  is  made  to  have  the  property  set  off  as  a  probate  home- 
stead. 

Nor  does  it  make  any  difference  that  the  property  upon  which  the  homestead 
was  declared  was  the  separate  property  of  the  wife.  The  debt  was  the  debt 
of  the  husband,  and  the  claim  for  it  was  against  his  estate.  The  language  of 
section  1475  is  general,  and  contains  no  limitation  dependent  upon  the  own- 
ership of  the  property  upon  which  the  homestead  was  declared.  It  may  well 
be  that,  in  the  opinion  of  the  legislature,  it  was  necessary  for  the  probate  court 
to  have  before  it  all  the  facts  as  to  homestead,  so  as  to  enable  it  to  act  intelli- 
gently upon  an  application  to  set  off  a  probate  homestead,  or  in  applying  the 
funds  of  the  estate  in  paying  off  particular  liens.  At  any  rate  the  require- 
ment of  the  statute  is  gener^,  and  we  do  not  think  the  court  is  warranted  in 
limiting  it.  The  failure  to  present  the  claim,  therefore,  released  the  home- 
stead from  the  lien  of  the  mortgage.  It  is  not  necessary  to  consider  whether 
the  mortgage  can  be  enforced  as  to  any  excess  which  there  may  be  over  the 
sum  of  |i5,000,  for  it  does  not  appear  that  there  wfts  any  such  excess  in  this 
case.  And,  if  we  assume  that  the  mortgage  could  still  be  enforced  as  to  that, 
we  think  it  incumbent  upon  the  party  whose  right  to  recover  depends  upon 
the  existence  of  such  excess,  to  show  that  it  in  fact  exists.  ' 

The  appellant  contends  that  the  parties  did  not  reside  upon  the  property  at 
the  time  the  homestead  was  declared.  But  the  court  finds  the  fact  in  favor 
of  the  respondent;  and,  while  the  testimony  of  the  witness  Bussell  is  subject 
to  some  criticism  for  ambiguity,  we  cannot  say  that  the  finding  is  unsup- 
ported by  the  evidence.  It  is  also  contended  that  the  homestead  was  aban- 
doned by  the  attempt  of  the  survivor  to  get  a  homestead  on  other  property. 
But,  in  the  first  place,  this  attempt  was  not  made  until  the  expimtion  of  the 
time  for  the  presentation  of  claims;  and  in  the  second  place,  a  homestead  in 
this  state  can  be  abandoned  only  in  the  manner  specified  in  section  1243  of  the 
Civil  Code.  There  is  no  pretense  that  the  acts  mentioned  in  that  section  were 
done.  The  deed  to  the  plaintiff,  though  absolute  in  form,  was  a  mortgage, 
and  hence  did  not  operate  as  an  abandonment.  Mahury  v.  Rxiiz,  68  Cal.  15; 
Porter  v.  CTiapman,  65  Cal.  865,  4  Pac.  Bep.  287. 

We  therefore  advise  that  the  judgment  and  order  denying  a  new  tiial  be 
aifirmed. 

We  concur:    Belcheb,  C.  C;  Footb,  C 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


(73  Cal.  564) 

In  re  Estate  of  Doyle,  Deceased.    (No.  9,710.) 

{Supreme  Court  of  Oali/omia,    October  7,  1887.) 

1.  Will— Pkobate— CSontkst—Pleadino. 

Where  the  allegations  of  the  contestant  of  a  will  are  not  denied,  there  is  no  default, 
but  the  proponent  makes  his  proof,  and  Ihen  the  contestant  proceeds  to  establish 
his  grounds  of  contest,  and,  If  he  fail  in  this,  the  will  will  he  admitted  to  probate, 
although  no  issue  was  made  by  denying  his  ground  of  contest. 

8.  Bamc 

To  the  petition  of  the  proponents  of  a  will,  appellant  filed  a  written  opposition, 
to  which  no  demurrer  or  answer  was  filed  by  proponents,  as  provided  by  Code  Civil 
Proc.  Cal.  i  1312.  The  parties,  however,  went  to  trial  upon  the  petition.  He/d, 
that  appellant,  not  having  raised  the  point  in  the  lower  court,  could  not  sav  that 
no  issue  was  made  up  between  him  and  the  proponents. 


Digitized  by 


Google 


126  PACIFIC   REPORTER.  [Cal. 

3.  Same— New  Trial. 

Where  facts  are  assumed  to  exist  which  are  alleged  bv  one  party,  and  not  denie<l 
by  the  other,  but  the  finding  is  adverse  to  the  admitted  facts,  the  party  aggrieved 
cannot  demand  a  *'  new  trial"  on  the  ground  that. the  finding,  being  opi»osed  to  the 
admitted  fact,  is  "against  law ; "  liis  remedy  is  by  appeal. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  F.  Finn,  Judge. 

K.  Percy  Wriyht,  for  appellant.  H,  C.  Newhall  and  C.  F,  Hanlon,  for 
respondents. 

McKiNSTRY,  J.  A. petition  for  the  admission  to  probate  of  an  instrument 
as  tJie  last  will  and  testament  of  Michael  Doyle,  deceased,  was  presented  to 
the  superior  court  by  William  R.  Doyle,  named  as  executor  therein.  Richard 
Doyle,  brother  of  deceased,  filed  his  written  opposition  to  the  probate,  stating 
as  ground  of  opposition  that  "the  deceased  did  not  make,  sign,  publish,  or  de- 
clare as  his  last  will"  the  instrument  propounded.  No  demurrer  was  inter-* 
posed  to  the  written  opposition,  nor  was  any  written  answer  thereto  filed  or 
served.  The  superior  court  tried  "the  contest,"  and  decided  and  adjudged 
that  the  instrument  offered  for  probate  was  the  last  will  and  testament  of 
said  Michael,  deceased;  that  it  was  executed  in  all  respects  as  required  by 
law;  that  the  testator  at  the  time  of  its  execution  was  of  sound  and  dispos- 
ing mind,  and  not  acting  undt'r  any  undue  influence,  fraud,  or  duress;  and 
the  court  ordered  that  the  will  be  admitted  to  probate.  No  appeal  was  taken 
from  the  judgment  Or  order  admitting  the  will  to  probate.  The  contestant, 
Richard  Doyle,  nioved  for  a  new  trial  of  the  contest,  and  has  appealed  from 
an  order  denying  his  motion. 

Section  1312,  Code  Civil  Proc,  provides,  in  effect  that  when  an  opposition 
is  filed  and  served,  the  petitioner  for  probate,  or  others  interested  in  the  es- 
tate, may  demur  to  the  opposition,  or  may  answer  the  contestant's  grounds, 
traversing  the  same,  etc;  and  that  any  issue  of  fact  thus  raised,  must,  if  re- 
quested by  either  party  in  writing,  be  tried  by  jury;  otherwise  by  the  court. 

The  petition  filed  by  proponent  was  suflicient;  and  under  its  averments  he 
would  have  been  authorized  to  prove,  had  there  been  no  contest,  that  the  de- 
ceased did  "make,  sign,  publish,  and  declare  as  his  last  will"  the  instrument 
offered.  Code  Civil Froc.  §  1308.  The  petition,  therefore,  is  to  have  the  same 
effect  as  if  it  had  expressly  averred  that  the  will  offered  was  made,  signed, 
and  published  as  the  last  will  of  the  deceased.  There  was,  then,  in  the  peti- 
tion an  allegation  that  the  deceased  did,  and  in  the  opposition  an  allegation 
that  deceased  did  not,  make,  sign,  and  publish  the  instrument  as  his  last 
will. 

Appellant  claims  that  a  new  trial  should  have  been  granted  by  the  superior 
court,  because  its  decision  was  "against  law,"  within  the  meaning  of  section 
656,  Code  Civil  Proc.;  that  the  failure  of  petitioner  to  deny,  by  written  an- 
swer, the  allegation  of  the  written  opposition,  was  an  admission  that  the  al- 
legation was  true.  Code  Civil  Proc.  §  1312.  It  is  insisted  that  the  decision 
of  the  superior  court  that  the  deceased  did  "make,  sign,  publish,"  etc.,  being 
contrary  to  proponent's  admission  that  deceased  did  not  sign,  etc.,  was 
"against  law."  As  we  have  seen,  a  direc^  issue  was  made  by  the  averment 
in  the  petition  that  the  will  was  executed  and  published  as  prescribed  by  law, 
and  the  averment  in  the  opposition  that  it  was  not  so  executed  or  published. 
It  may  be  doubted  whether  section  1312,  which  provides  that  an  answer 
"may"  be  made  to  the  written  opposition,  requires  such  answer  when  the  op- 
position merely  denies  an  averment  implied  in  every  suflicient  petition  for  the 
probate  of  a  will.  It  may  also  be  very  seriously  doubted  whether  the  superior 
coui-t  could  base  a  decision  against  the  beneficiaries  under  the  will  upon  the 
failure  of  the  executor  to  deny  that  a  will  whereby  he  had  been  appointed  ex- 
ecutor, and  which  he  had  asked  to  have  admitted  to  probate  upon  petition  ex- 
pressly or  impliedly  averring  that  it  was  duly  executed  and  published,  wag 
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not  duly  made  and  published.  But  we  do  not  find  it  necessary  to  rest  the  de- 
cision of  this  appeal  upon  the  determination  of  the  question  suggested  by 
eitiier  of  such  doubts. 

1.  The  bill  of  exceptions  included  in  the  transcript  shows  that  on  a  certain 
day,  **no  oljection  being  made,  the  court  proceeded  to  try  said  contest  on  pro- 
bate of  said  will.  E.  J.  Hutchinson,  Esq.,  appearing  for  Richard  Doyle,  the 
contestant  and  plaintiff,  H.  C.  Newhall.Esq.,  appearing  for  William  R.  Doyle, 
petitioner  and  defendant,  and  J.  Howard  Smith  appearing  for  absent  heirs,  and 
testimony  having  been  offered  in  support  of  said  v)illy  and  on  tlie  part  of  con- 
testant in  opposition  thereto,  and  the  court  being  aatisfled  from  said  testimony 
that  said  will  should  be  admitted  to  probate,  the  court  thereupon  made  its  or- 
der admitting  the  said  will  to  probate." 

It  appears  from  the  bill  that  at  the  trial  of  the  contest  the  course  which  we 
believe  to  be  the  usual  course,  and  which  is  one  to  which  the  contestant  cer- 
tainly could  not  object,  was  pursued ;  that  is,  the  petitioner  made  t\\^  prima  fa- 
cie proof  that  the  will  was  executed  in  the  manner  prescribed  by  law,  and  that 
testator  was  of  sound  mind«  and  the  contestant  then  introduced  evidence  in 
support  of  his  ground  of  opposition  to  the  probate.  No  objection  was  made 
b}'  contestant  to  testimony  in  support  of  the  petition  for  probdte;  and  contest- 
ant himself,  treating  the  case  as  if  the  averment  in  his  opposition  were  suffi- 
ciently denied  by  the  pleading  on  the  part  of  the  petitioi\er,  offere^l  and  put  in 
testimony  in  support  of  his  written  grounds  of  opposition.  For  aught  that 
appears,  the  petitioner  then  introduced  evidence  to  meet  tliat  given  on  behalf 
of  contestant.  Upon  the  testimony  so  given  on  behalf  of  the  petitioner  and 
contestant,  respectively,  the  superior  court  decided  the  contest.  If  the  ap- 
pellant is  right  in  his  contention,  no  evidence  was  admissible  upon  the  part 
of  the  petitioner.  A  party  cannot  for  the  first  time  in  this  court  object,  on 
any  ground,  to  evidence  which  was  introduced  by  the  adverse  party  at  the 
trial  in  the  court  below  without  objection  being  made  thereto.  Scott  \^  Lum- 
ber Co.,  67,Cal.  75,  7  Pac.  Rep.  131;  Bliss  v.  Ellsworth,  36  Cal.  310.  Where 
evidence  is  not  objected  to  in  the  court  below  because  not  admissible  under 
the  averment  of  a  pleading,  it  is  too  late  to  raise  the  objection  in  the  supreme 
court.  Scott  V.  Lumber  Co,,  supra;  Uutchings  v.  Castle,  48  Cal.  152;  Ifenry 
V.  Railroad  Co,,  50  Cal.  176. 

The  contestant  not  only  made  no  objection  to  the  testimony  offered  on  be- 
half of  the  petitioner,  but  introduced  evidence  in  support  of  the  allegations  in 
his  wntten  opposition.  He  did  not  move  for  judgment  on  the  pleadings,  nor 
did  he  in  any  way  call  the  attention  of  the  court  to  what  is  now  called  the 
admission  by  petitioner  of  everything  charged  in  the  opposition.  Section  1312, 
Code  Civil  Proc.,  does  not,  except  by  inference,  limit  the  time  within  which 
the  written  opposition  may  be  answered;  but,  if  it  must  be  answered  within 
10  days,  here  the  contest  was  tried  by  mutual  assent,  without  objection,  the  ' 
day  after  i\\Q  written  opposition  was  filed.  Had  the  objection  now  urged 
been  made  by  contestant,  there  can  be  no  doubt,  if  it  was  necessary  to  make 
an  issue,  the  court  would  have  allowed  the  petitioner  to  file  an  answer  forth- 
with, or  have  given  him  time  to  file  an  answer  denying  the  allegations  of  the 
written  opposition.  This  would  accord  with  the  view  expressed  in  Stringer 
V.  Davis,  30  Cal.  318;  Clark  v.  Insurance  Co,,  36  Cal.  175;  and  Scott  \, Lum- 
ber Co,,  supra.  The  case  was  tried  upon  the  assumption  of  all  the  parties  in 
the  court  below  that  the  material  allegations  of  the  contestant's  pleading  were 
denied.  It  has  been  repeatedly  held,  under  such  circumstances,  that  the  point 
that  the  denial  was  insufiicient,  cannot  be  first  made  in  this  court.  Cave  v.^ 
Crofts,  53  Cal.  141.  In  the  case  before  us,  as  we  have  seen,  there  was  direct 
issue  made  by  the  contradictory  averments  of  the  petition  and  the  opposition, — 
the  one  averring,  in  legal  effect,  that  the  will  was  duly  executed  and  declared; 
the  other  averring  that  it  was  not  duly  executed  or  declared.  The  contest 
was  made  known  by  formal  written  allegations,  was  understood  by  the  court 
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and  parties,  and  was  tiled  without  objection.  The  appellant  ought  not  to  be 
heard  to  say  that  there  was  no  issue  made  up  between  him  and  the  respondent 
in  the  exact  manner  provided  by  the  Code. 

2.  But  if  the  petitioner  were  entirely  correct  in  his  positions  in  other  re- 
spects, it  would  not  follow  that  the  court  below  erred  in  denying  him  a  "new 
trial."  If  the  admission  by  failure  to  deny  is  to  be  treated  as  evidence  that 
the  fact  alleged  existed,  there  was  no  motion  for  a  new  trial  on  the  ground 
that  the  evidence  did  not  justify  the  finding,  and  no  specification  of  deficiency 
in  the  evidence.  If,  however,  the  admission  in  the  pleadings  is  to  be  treated 
as  having  other  aiid  greater  effect  than  an  admission  at  the  trial  of  a  fact  de- 
ni<  d  by  the  pleadings,  still  a  "new  trial"  was  properly  refused.  It  is  here  in- 
sisted there  was  no  issue  as  to  the  execution  and  publication  of  the  will, 
and  therefore  there  should  have  been  a  new  trial.  Of  what  issue?  We 
are  unable  to  understand  how  there  could  be  a  trial  or  new  trial—an  exam- 
ination or  re-examination — of  an  issue  which  never  existed.  "A  new  trial  is 
a  re-examination  of  an  issue  of  fact  in  the  same  court."  Code  Civil  Proc.  § 
656.  When  a  trial  is  had  by  the  court,  without  a  jury,  a  fact  admitted  by  the 
pleadings  should  be  treated  as  "found."  It  has  been  repeatedly  held  that  the 
court  need  not  expressly  find  a  fact  averred  in  the  pleading  of  one  party,  and 
not  denied  by  the  other.  If  the  court  does  find  adversely  to  the  admission, 
such  finding  should  be  disregarded  in  determining  the  question  whether  the 
proper  conclusion  of  law  was  drawn  from  the  facts  found  and  admitted  by 
the  pleadings.  The  mere  finding  by  the  court  against  an  averment  not  de- 
nied, does  not  create  an  issue  which  a  party  has  a  right  to  have  tried.  Here 
the  appellant  asked  for  a  second  trial  of  a  suppositive  issue  on  the  ground  that 
there  was  no  issue  which  the  court  had  right  or  power  to  try  the  fii'st  time. 

Where  all  the  material  issues  made  by  the  pleadings  are  determined  by  the 
findings,  and  the  findings  are  not  attacked  as  unsustained  by  the  evidence,  a 
party  cannot  demand  a  new  trial  upon  the  ground  the  court  erroneously  ap- 
plied the  law  to  the  facts,  or  drew  the  wrong  conclusion  of  law  from  the  facts 
found.  The.reniexiy  in  such  case  is  by  appeal.  The  Code  does  not  contem- 
plate or  provide  for  a  new  trial  or  "re-examination"  of  issues  of  fact,  the 
findings  upon  which  are  indisputably  correct.  Nothing  to  the  contrary  was 
decided  by  a  majority  of  this  court  in  Simmons  v.  Hamilton,  56  CaK  493.  In 
his  dissenting  opinion  in  the  case  last  cited.  Mr.  Justice  Ross  said:  "Since  a 
new  trial  is  a  re-examination  of  a  question  of  fact,  where  all  such  issues  are 
correctly  found  upon,  I  am  unable  to  find  any  authority  for  a  're-examina- 
tion *  of  such  facts;  in  other  words,  for  a  new  trial,  or  to  see  any  necessity 
therefor. " 

In  Martin  v.  Matfield,  49  Cal.  45,  Justice  Rhodes  said :  "  A  ne w  trial  is  a 
re-examination  of  an  issue  of  fact;  and  when  a  new  trial  is  granted  the  find- 
ing is  set  aside,  and  of  course  the  judgment  resting  upon  it  must  fall.  But 
the  question  whether  the  judgment  is  authorized  by  the  pleadings  or  findings 
cannot  be  agitated  on  a  motion  for  a  new  trial,  for  it  id  not  involved  in  a  re- 
examination of  the  issues  of  fact.  The  Code  has  provided  other  and  sufli- 
cient  modes  for  the  determination  of  both  branches  of  that  question:  and  it 
is  very  clear  that  the  question  whether  the  issues  of  fact  were  correctly  found 
does  not  depend  in  any  manner  on  the  question  whether  a  pleading  states  suf- 
ficient facts  to  entitle  a  party  to  the  relief  granted  by  the  judgment,  or  whether 
the  issues  as  found  sustain  the  judgment." 

We  fully  concur  with  Justices  Rhodes  and  .Ross  that  a  new  trial  cannot 
be  granted  on  the  ground  that  the  judgment,ior  the  conclusion  of  law  on  which 
the  judgment  is  founded,  is  not  authorized  by  the  findings  of  fact.  The  rule 
must  be  the  same  where,  as  the  appellant  claims  is  the  case  here,  the  material 
allegations  in  the  pleading  of  one  party  are  not  denied  by  the  other.  In  such 
case  the  facts  alleged  must  be  assumed  to  exist.  Any  finding  adverse  to  the 
admitted  facts  drops  from  the  record,  and  any  legal  conclusion  which  is  not 
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upheld  by  the  admitted  facts  is  erroneous.  An  order  purporting  to  direct 
a  new  trial  would  be  a  vain  thing,  since  any  further  action  of  the  court  must 
end  in  the  same  result;  that  is,  the  facts  now  admitted  will  then  be  admitted. 
If,  after  the  order,  there  would  be  any  issue  to  try,  it  would  be  because  the 
order  granting  a  "new  trial"  would  have  the  effect  of  declaring — not  by  its 
terms,  but  as  its  legal  riesult — that  the  failure  of  petitioner  to  deny  any  of  the 
averments  of  the  opposition  denied  thena  by  implication.  But  the  order  was 
asked  on  the  ground  that  the  petitioner  had  not  denied  them. 

If  the  decision  of  the  court  was  not  supported  by  the  facts  admitted  by  the 
pleadings,  the  remedy  of  the  contestant  was  to  appeal  from  the  order  admit- 
ting the  will  to  probate.  He  was  not  in  a  position  to  demand  a  "new  trial" 
in  the  court  below.     Order  affirmed. 

Paterson,  J.    I  concur. 

Temple,  J,  I  concur.  The  provisions  of  the  Code  with  reference  to  con- 
testing probate  of  wills  are  very  peculiar.  The  enumerated  grounds  of  con- 
test all  consist  in  merely  negativing  the  allegations  of  jurisdictional  facts 
which  the  petitioner  is  bound  to  aver  and  prove.  All  these  facts  must  be 
found  and  certified  by  the  court,  whether  there  be  a  contest  or  not.  The 
burden  of  establishing  them  would  naturally  be  oti  the  petitioner.  Yet  the 
statute  provides  that  in  the  casfe  of  a  contest  the  contestant  shall  be  plaintiff, 
and  the  petitioner  defendant,  thus  compelling  the  contestant  to  assume  the 
affirmative.  The  contest  need  not  cover  all  the  jurisdictional  facts;  still,  the 
court  must  find  upon  all.  Evidently  it  is  not  contemplated  that  the  evidence 
given  upon  the  trial  of  the  pontest  should  be  all  the  evidence  submitted.  Sec- 
tion 1317,  Code  Civil  Proc,  provides  that  the  court  shall  be  satisfied  from  the 
proof  taken,  or  from  the  facts  found  by  tlie  jury.  Now,  the  contest  may  in- 
clude all  the  facts  which  the  court  is  required  to  certify  to  upon  admitting 
the  will  to  probate.  If,  upon  a  trial  of  a  contest  before  a' jury,  the  contest- 
ant offered  no  evidence,  since  the  burden  of  proof  is  upon  him,  the  jury 
would  be  compelled  to  find  all  the  facts  against  him,  and  in  favor  of  the  peti- 
tioner. In  that  case,  the  court,  if  the  contest  is  all  there  is  before  the  court,' 
might  base  the  probate  entirely  upon  findings  made  in  the  absence  of  proof. 
This  was  certainly  never  intended.  The  same  procedure  is  made  applicable 
to  a  contest  after  the  will  has  been  admitted  to  probate,  as  before.  In  both, 
the  contestant  has  the  laboring  oar,  as  though  he  is  attacking  something 
which  he  must  overcome  by  affirmative  proof.  Under  such  circumstances,  I 
think  the  theory  of  the  statute  must  be  that  the  contest  begins  after  the  peti- 
tioner has  made  his  prima  facie  case.  In  such  case,  the  burden  would  nat- 
urally be  on  the  contestant,  and  all  the  provisions  consistent  and  harmo- 
nious. 

In  case  there  is  no  contest,  the  petitioner  is  still  required  to  introduce  evi- 
dence to  establish  all  the  jurisdictional  facts.  If  a  contest  is  inaugurated, 
and  the  allegations  of  the  contestant  are  not  denied,  there  is  no  provision  for 
a  default.  In  fact,  considering  the  nature  of  the  proceeding,  and  that  the 
usual  case  is  that  there  are  minors  or  absent  heirs,  we  should  be  surprised  if 
anything  was  taken  by  default  and  without  proof.  "When,  therefore,  the  al- 
legations of  the  contestant  are  not  denied,  the  petitioner  first  makes  his  proof, 
and  then  the  contestant  proceeds,  without  the  presence  of  the  petitioner,  to 
establish  his  grounds  of  contest.  If  he  fail  in  this,  the  will  will  be  admitted 
to  probate,  although  no  issue  was  made  by  denying  his  ground  of  contest. 
On  the  other  hand,  if,  having  heard  the  proof  on  the  part  of  the  petitioner, 
the  court  is  then  prepared  to  refuse  probate  of  the  will,  there  would  be  no 
occasion  to  try  the  contest. 
v.l5p.no.4 — 9 
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(73  Cftl.  660) 

SiDDALL  and  another  v.  Harrison  and  others.    (N'o.  11,675.) 

(Supreme  Court  of  California.    October  7,  1887.) 

Will— Action  to  Construb— When  it  Lies. 

If  the  superior  court  has  jurisdiction  of  an  action  for  the  construction  of  a  will, 
(as  to  which,  qutsrt,)  it  is  not  bound  to  exercise  such  jurisdiction,  and  may  properly 
refuse  to  entertain  an  action  brought  to  have  plaintiffs'  heirship  determined,  and 
certain  legacies  declared  void,  where  the  plaintiffs  are  not  mentioned  in  the  will, 
and  no  special  reason  is  shown  for  the  intervention  of  equity,  or  for  the  adjudica- 
tion asked  for  before  final  distribution. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  Uunt,  Judge. 

D.  Wm.  Douthitt,  for  appellant.  John  F.  Swift  and  Robert  Harrison,  for 
respondent. 

Temple,  J.  This  action  is  brought  against  the  executors  of  the  will  of 
Elizabeth  Traylor,  deceased,  and  a  great  many  other  peraons  who  do  not  ap- 
pear to  have  any  interest  in  the  estate,  or  in  the  controversy,  and  no  reason 
is  shown  in  the  complaint  why  they  are  or  should  be  joined  as  defendants. 

The  plaintiffs  are  not  mentioned  in  the  will,  and  claim  no  interest  under  it, 
but  they  aver  that  either  plaintiff  Siddall  is  the  sole  heir,  or  that  her  co-plain- 
tift.  White,  is  alone  entitled  to  share  the  estate  with  her  as  heirs  at  law.  By 
the  terms  of  the  will  all  the  property  of  the  testatrix  is  disposed  of,  but  the 
complaint  avers  that  various  legacies  are  void,  and  among  them  the  residuary 
bequest,  and  that,  the  legal  and  valid  legacies  being  paid,  there  will  be  a  large 
sum  undisposidof.  The  plaintiffs  aver  that  the  executors  claim  that  neither 
of  the  plaintiffs  are  heirs  at  law  to  said  estate,  and  that  all  the  legacies  are 
legal,  and  should  be  paid;  and  they  ask  thai  the  legacies  may  be  declared  void, 
and  that  the  plaintiffs,  one  or  both,  are  heirs  at  law  to  said  estate,  and  for 
general  relief.  To  this  complaint  a  demurrer  was  interposed,  which  was 
sustained;  the  plaintiff  declining  to  amend,  final  judgment  was  entered,  and 
the  plaintiff  appeals. 

Among  the  grounds  of  demurrer  is  the  claim  that  the  court  has  no  juris- 
diction of  the  action  and  that  the  complaint  does  not  state  a  cause  of  action. 
In  the  recent  case  of  Williams  v.  Williams,  14  Pac.  Kep.  394,  it  is  said  that 
the  jurisdiction  of  the  superior  court  to  construe  a  will  was  determined  in  the 
case  of  Rosenberg  v.  Frank,  58  Cal.  403.  The  attention  of  the  court  does  not 
seem  to  have  been  called  to  tlie  fact  that  that  case  was  brought  in  the  district 
court,  and  arose  under  the  former  constitution,  nor  to  the  fact  that  a  majority 
of  the  court  did  not  concur  in.  the  opinion  on  the  subject  of  jurisdiction.  Only 
Justices  Thornton,  Shakpstein,  and  the  chief  justice  concurred  in  the  opin- 
ion. Mr.  Justice  Ross  concurred  specially,  saying  that  he  gave  his  adhesion  only 
because  the  former  court  had  held  that  the  district  court  had  such  jurisdiction, 
and  perhaps  property  rights  had  grown  up  under  such  decisions.  The'cases  of 
Williams  v.  Williams  and  Rosenberg  v.  Frank,  supra,  as  also  the  case  of  Payne 
V.  Payne,  18  Cal.  292,  were  all  in  a  sense  consent  cases.  No  one  objected  to 
the  jurisdiction,  and  all  parties  interested  desired  the  decision.  In  view  of 
these  facts,  and  of  the  weighty  reasons  against  the  jurisdiction  given  in  the 
dissenting  opinion  in  the  case  of  Rosenberg  v.  Frank,  to  which  others  might 
be  added,  I  do  not  know  whether  the  court  will  adhere  to  these  conclusions^ 
but  I  am  convinced  the  jurisdiction  ought  not  to  be  exercised  unless  some 
good  reason  is  given  for  tl^us  interfering  with  a  matter  pending  in  another 
court.    The  inconvenience  may  be  very  great. 

The  superior  court  is  liable  to  be  called  upon  to  construe  a  will  to  some  ex- 
tent as  soon  as  it  is  probated.  Certain  payments,  for  instance,  may  be  re- 
quired to  be  made  at  once  and  at  intervals.  One  of  the  principal  reasons 
given  for  the  intei-ference  of  a  court  of  equity  was  to  save  the  executor  from 
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liability  for  misconstruing  the  will  while  executing  his  trust.  Here  there  is 
no  such  trouble;  but,  suppose  he  has  acted  during  administration  under  the 
directions  of  the  probate  judge,  and,  in  an  action  to  construe  the  will  another 
court  takes  a  different  view  of  its  terms,  which  shall  prevail?  And,  if  the 
latter,  is  the  executor  responsible?  Take  the  case  put  by  Judge  Storv  (sec- 
tion 1065,  Eq.  Jur.)  as  a  proper  case  for  the  interposition  of  a  court  of  equity. 
The  will  makes  certain  real  estate  subject  to  payment  of  debts  and  legacies. 
It  is  doubtful,  he  says,  whether  the  personal  estate  is  exonerated,  or  is  the 
primary  fund  to  "be  exhausted  before  the  real  estate  can  be  taken.  The  pro- 
bate court  is  competent  to  determine  tliis.  Suppose  it  has  done  it,  or  is  about 
to  do  It  at  the  instance  of  creditors,  can  the  executor  delay  that  court,  in  com- 
pelling the  payment  of  the  debts  until  the  clause  of  the  will  has  been  con- 
strued in  an  action  in  another  court?  And  when  the.matter  has  been  so  deter- 
mined, why  should  that  construction  prevail  over  that  of  the  couit  to  which 
the  matter  is  specifically  refeiTed  by  the  constitution?  Shall  this  court  sus- 
pend its  proceedings  until  advised  by  another  court  of  co-oidinate  jurisdic- 
tion? 

But,  as  already  said,  if  in  a  proper  case  courts  of  equity  have  jurisdiction 
to  construe  wills,  and  this  coui-t  shall  finally  so  hold,  it  is  evident  the  court  is 
not  bound  to  entertain  ^uch  suits,  and  should  not  do  so,  except  in  cases  where 
there  are  special  reasons  for  it.  Its  interference  is  always  a  matter  of  discre- 
tion, and  there  must  always  be  some  other  purpose  than  a  mere  desire  to  ob- 
tain the  opinion  of  a  court  of  equity.  Crosby  v.  Mason,  32  Conn.  482.  And 
since  our  courts  have  in  probate  proceedings  most  ample  powers,  and  may 
recognize  and  declare  trusts,  and  compel  their  execution,  and  in  the  final  de- 
cree must  define  all  estates,  legal  or  equitable,  which  pass  under  the  will  or 
the  statute  of  descents,  (Estate  of  ffinokley,  58  Cal.  459,)  it  is  evident  the  oc- 
casion which  would  justify  such  interference  can  rarely  occur. 

There  is  no  such  exigency  in  this  case.  The  plaintiffs  are  not  executora, 
trustees,  or  cestuis  que  tntst.  They  claim  to  be  heirs  at  law,  who,  in  case 
the  residuary  legacy  is  void,  might  succeed  to  some  of  the  estate.  They  ask 
to  have  the  question  of  their  heirship  determined,  and  some  of  the  legacies 
pronounced  void.  No  reason  is  shown  why  this  should  be  determined  in  ad- 
vance of  the  decree  of  final  distribution.  The  expense  of  proceedings  of  this 
character  is  usually  saddled  upon  the  estate,  and  parties  should  not  be  per- 
mitted to  incur  costs  merely  to  satisfy  idle  curiosity. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so  oi*dered. 

We  concur:    Paterson,  J.;  McKinstry,  J, 


(78  Cal.  550) 

Riverside  Land  &  Irrigation  Co.  v,  Jensen.  Ex'x,  etc.    (No.  11,950.) 
{Supreme  Court  of  OcUifomia,    October  7.  18S7.) 

1.  Practice— Amendment  of  CJomplaint  after  Commencement  of  Trial. 

In  an  actioD  to  quiet  title  brought  under  Code  Civil  Proc.  Cal.  §  738,  the  plaintiff 
was  pemiitted,  after  the  comraenceiuent  of  the  trial,  to  tile,  upon  terms  imposed 
by  the  court,  a  second  amended  complaint,  which  was  substantially  the  same  as 
the  original.    Held  no  error. 

2.  Easbmbnt— Evidence. 

In  an  action  to  quiet  title,  the  defendant  claimed  an  easement  across  plaintiflTs 
land.  His  claim  was  based  upon  certain  quitclaim  deeds  made  by  plaintiff  to  de- 
fendant subsequent  to  the  construction  of  the  irrigating  ditch  for  which  the  ease- 
ment was  claimed.  The  defendant  testified  tbfat  it  was  understood  between  both 
parties  that  he  should  have  a  right  of  way  across  the  plaintitfs  land  for  his  ditch. 
Two  witnesses,  the  president  and  ex-president  of  the  corporation  plaintiff,  testified 
that  plaintiff  was  ignorant  of  the  existence  of  the  ditch  at  the  time  the  deeds  were 
made,  and  that  there  was  never  any  aereemeut  or  understanding  between  the  pai^ 
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ties  that  the  right  of  way  shoald  pass  hy  the  deeds.  Held,  that  the  court  was  justi- 
fied in  finding  no  agreement  to  grant  defendant  the  right  of  way  for  his  irrigating 
ditch. 

8.  Appeal— PiwDiNoa  in  Accordance  with  Answer— Defendant  not  Prejudiced. 

In  an  action  to  quiet  title,  the  court  found  the  facts  concerning  defendant's  claim 
to  an  easement  across  plaintifTs  lAnd  to  be  as  alleged  in  defendant's  answer.  Held, 
that  defendant  could  not  be  heard  to  complain  of  such  findings. 

Commissioners*  decision.    Department  1. 

Appeal  from  superior  court,  county  of  San  Bernardino;  B.  £.  Arick, 
Judge. 

Action  to  quiet  title,  brought  under  Code  Civil  Proc.  §  738.  The  original 
complaint  alleges  that  the  plaintiff,  the  Riverside  Land  &  Irrigating  Company, 
is  a  corporation  of  San  Bamardino  county,  California;  that  it  is  the  owner  of 
certain  lands  comprising'  a  part  of  what  is  known  as  the  "Rubidoux  Rancho," 
in  which  the  defendant,  Cornelius  Jensen,  claims  an  adverse  interest,  and 
that  the  defendant's  claim  is  without  right.  The  defendant  answered.  When 
the  cause  came  to  trial,  the  plaintiff  asked  and  oblaini^d  leave  to  file  an 
amendment  setting  forth  all  the  facts  out  of  which  grew  the  defendant's 
claim.  The  plaintiff  demurred  to  the  defendant's  answer,  and  the  demurrer 
was  sustained  as  to  a  part  thereof,  and  overruled  as  to  the  balance.  Upon 
the  trial,  certain  evidence  which  the  plaintiff  attempted  to  introduce  was  ex- 
cluded by  the  court,  and  leave  was  granted  a  second  time  to  amend  the  com- 
plaint, upon  payment  of  costs.  The  second  amended  complaint  was  substan- 
tially the  same  as  the  original. 

The  defendant  answered,  alleging  that  he  was  the  owner  of  the  right  of 
way  for  a  water-ditch  through  which  he  conducts  water  for  irrigating  pur- 
poses on  lots  25  and  17  hereinafter  described ;  that  the  land  through  which 
said  ditch  is  constructed,  until  it  reaches  lot  25,  is  owned  by  plaintiff,  and  is 
included  in  the  description  of  the  land  described  in  the  complaint.  Defend- 
ant further  alleges  that  he  is  the  owner  of  two-thirds  of  the  water  that  flows 
out  of  Spring  brook  into  the  Santa  Ana  river,  and  which  is  conducted 
through  the  ditch  aforesaid  to  and  upon  lots  27  and  17  for  irrigating  them, 
and  that  said  water  is  necessary  for  that  purpose.  For  further  and  seperate 
answer,  the  defendant  alleges  that  the  Rubidoux  rancho,  in  San  Barnardino 
county,  California,  was  at  one  time  owned  by  Louis  Rubidoux,  Sr.,  who  had 
sold,  granted,  and  conveyed  to  different  purchasers  several  separate  tracts  of 
said  rancho,  as  many  as  20,  containing  in  the  aggregate  more  than  1,000 
acres;  that  the  description  in  each  deed  was  exceedingly  vague  and  indefinite; 
that  the  plaintiff,  in  1876,  bought  of  the  said  Rubidoux  such  interests  that  he 
became  owner  in  common  with  defendant  and  another  of  all  that  portion  of 
said  rancho  not  sold  in  severalty  by  the  original  owner.  It  was  then  agreed 
between  plaintiff  and  all  these  persons  who  had  the  deeds  of  such  vague  and 
indefinite  descriptions  that  plaintiff  should  survey  and  pjat  and  mark  by  lots 
the  trjicts  of  land  so  described,  and  then  execute  and  deliver  to  each  person  a 
quitclaim  deed  of  his  land.  The  agreement  was  entered  into  to  make  cer- 
tain and  definite  each  owner's  tract.  Plaintiff  made  the  survey  and  plat 
which  is  known  as  "Miller  &  Newman's  Survey;"  that  lot  25  was  of  the  por- 
tion allotted  to  the  defendant;  that  at  the  time  said  partition  was  made  it 
was  understood  and  agreed  between  plaintiff  and  defendant  that  the  latter 
should  have  the  water  out  of  Spring  brook  and  Santa  Ana  river  to  irrigate 
lot  25;  that  in  May,  1877,  the  defendant,  with  the  knowledge  and  consent  of 
the  plaintiff,  proceeded  to  construct  the  ditch,  and  diverted  the  water  from 
Spring  brook  on  plaintiff's  land  into  the  said  ditch,  whereby  it  was  conducted 
to  lot  25;  that  in  October,  1878^  defendant  bought  what  is  known  as  the 
"Baldwin  Tract,"  described  as  lot  17  of  the  new  survey,  and  the  ditch  was 
then  extended  through  lot  25  to  lot  17,  and  the  water  was  there  used  with  plain- 
tiff's knowledge  and  consent  for  irrigating  purposes;  that  in  July,  1879,  the 
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plaintiff  qtiitclaimed  to  said  defendant  the  lot  17  by  that  description,  and 
that  he  now  holds  under  said  deed;  that  in  March,  1877,  tlie  plaintiff  con- 
veyed to  defendant  lot  25  by  quitclaim,  but  has  never  conveyed  to  him  the 
Tight  of  way  for  the  ditch. 

The  action  was  tried  before  the  court  without  a  jury.  The  defendant  was 
the  only  witness  who  testified  that  there  wasiiny  agreement,  understanding, 
or  intention  on  the  part  of  the  plaintiff  that  the  right  to  construct  the  irri- 
gating ditch  should  pass  with  the  conveyance  of  the  land;  while,  on  the  other 
hand,  both  the  president  and  ex-president  of  the  corporation  plaintiff  testified 
that,  in  all  their  conversations  with  the  defendant  in  regard  to  the  resurvey, 
platting,  and  partition  of  the  land,  there  was  never  anything  said  that  could 
lead  the  defendant  to  suppose  they  meant  to  give  him  the  right  to  construct  the 
ditch  across  the  land  of  plaintiff,  and  that,  as  a  matter  of  fact,  no  such  thing 
was  ever  thought  of  or  intended,  and  that  at  the  time  of  making  the  deeds 
plaintiff  was  ignorant  of  the  existence  of  the  ditch. 

Among  other  findings  of  fact,  the  court  found — 

"(14)  That  while  the  Rubidoux  rancho  was  owned  by  Louis  Rubidoux,  Sr., 
he  had  sold,  granted,  and  conveyed  to  different  persons  and  purchasers  several 
separate  tracts  of  said  rancho, — as  many  as  twenty,  containing  in  the  aggre- 
gate more  than  one  thousand^acres;  that  the  description  in  each  and  every 
grant  to  the  different  purchasers  aforesaid  was  exceedingly  vague  and  indefi- 
nite; that  plaintiff,  in  1876,  bought  of  the  Bubidoux  raivcho  such  interest 
that  it  became  the  owner  of  thirteen-fourteenths,  undivided,  of  all  that  por- 
tion of  said  rancho  not  sold  in  severalty  by  the  original  owners.  It  was  then 
agreed  between  plaintiff  and  all  other  persons  who  had  deeds  of  such  vague 
and  indefinite  descriptions  that  plaintiff  would  survey  and  plat  and  mark  by 
lots  the  tracts  of  land  so  vaguely  and  indefinitely  .described,  as  nearly 'correct 
as- could  be  done,  and  would  then  •execute  and  deliver  to  each  person  a  quit- 
claim deed  to  liis  land  designated  by  lots,  and  that  each  would  accept  such 
quitclaim  deed,  and  hold  according  to  the  description  therein.  This  agree- 
ment was  entered  into  to  make  certain  and  definite  each  man's  tract.  Plain- 
tiff did  make  such  survey  and  plat,  which  is  known  as  •  Miller  &  Newman 
Survey.' 

"Afterwards,  to- wit,  on  the  twenty-sixth  day  of  October,  1878,  the  defend- 
ant bought  of  the  administrator  of  the  estate  of  William  Baldwin,  decesised, 
a  tract  of  land  on  said  Rubidoux  rancho,  known  as  the  *  Baldwin  Tract/  which 
was  one  of  those  tracts  above  referred  to  with  a  vague  and  indefinite  de- 
scription. That  upon  such  purchase  defendant  immediately  took  possession 
of  said  Baldwin  tract,  with  the  knowledge  and  consent  of  plaintiff,  and  from 
that  time  to  this  has  cultivated  and  improved  it.  On  the  Miller  &  Xewman 
survey  said  Baldwin  tract  is  known  as  lot  17;  it  lies  below  and  Immediately 
adjoining  lot  25  aforesaid." 

"(18)  That  such  quitclaim  deed  was  executed  by  plaintiff  to  defendant 
in  pursuance  of  the  understanding  hereinbefore  mentioned,  and  not  other- 
wise." 

Judgment  was  rendered  for  plaintiff,  and  the  defendant  appealed.  The 
defendant  having  died  since  the  appeal  was  taken,  it  is  prosecuted  by  his  ex- 
ecutrix. 

Curtis  cfe  Otis  and  ff,  C,  Rolfe,  for  appellant.  Byron  Waters,  for  re- 
spondent. 

FooTE,  C.  The  second  amended  complaint  filed  herein  shows  that  the  action 
was  instituted  under  section  738  of  the  Code  of  Civil  Procedure.  The  plaintiff 
at  a  certain  stage  in  the  trial,  which  was  in  progress  under  the  first  amended 
complaint,  seems  to  have  abandoned  the  effort  to  prove  certain  issues  involved 
in  the  pleadings,  and  to  have  obtained  lei^ve  of  the  court  (upon  conditions  as 
to  costs,  etc.)  to  file  the  second  amended  complaint,  against  the  objection  of 
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the  defendant.  The  effect  of  this  was  that  the  latter  pleading  was  framed 
upon  the  theory  of  the  original  complaint  filed  in  the  action,  and  the  cause  was 
tried  upon  that  basis.  Judgment  was  rendered  for  the  plaintiff  and  from  that, 
and  an  order  denying  a  new  trial,  the  defendant  prosecutes  this  appeal. 

The  latter,  who  is  now  the  executrix  of  the  last  will  of  Cornelius  Jensen, 
who  died  since  this  appeal  was  taken,  alleges  in  su[5port  of  her  contention 
that  the  court  erred  in  allowing  the  second  amended  complaint  to  be  filed; 
that  certain  of  the  findings  were  not  supported  by  the  evidence,  and  were  im- 
properly made. 

Tlie  gist  of  the  action  as  stated  in  the  original  complaint  was  the  same  as 
that  contained  in  the  complaint  upon  which  the  trial  was  had.  The  amended 
complaint  was  only  permitted  to  be  filed  upon  t^rms  imposed  by  the  court, 
with  which  the  plaintiff  complied,  and  we  see  nothing  in  the  action  taken  in 
the  premises,  under  the  circumstances,  which  worked  any  hardship  or  sur- 
prise upon  the  defendant.  Therefore,  no  error  was  therein  committed.  Code 
Civil  Proc.  §§  473-475;  Hayne,  ^eW  Tr.  §§  53-56;  Bank  v.  Stover,  60  Cal. 
387. 

The  appellant,  in  support  of  her  second  point,  claims  that  the  quitclaim 
deed  of  the  plaintiff  to  her  decedent,  Cornelius  Jensen,  dated  July  1,  1879, 
carried  with  it,  as  a  servitude  imposed  upon  bhe  land  thereby  conveyed,  the 
right  to  maintain  a  certain  water-ditch  thereon,  and  use  for  irrigation  the  wa- 
ters running  therein;  and  that  the  evidence  does  not  sustain  the  fourteenth 
and  eighteenth  findings  of  the  fact;  further  arguing  that  those  findings  were 
unauthorized,  as  outside  of  the  issues  made  by  the  pleadings.  There  is  noth- 
ing in  the  language  of  the  deed  itself  which  conveys  any  such  right  as  is  thus 
claimed,  and  the  evidence  is  conflicting  as  to  whether  or  not,  at  the  time  that 
deed  \v^as  executed  and  delivered,  any  water-ditch  existed  as  an  easement  on 
the  land,  which  had  been  "obviously  and  permanently  used  by  the  person" 
Hn  this  case  the  person  being  the  plaintiff  here)  "whose  estate"  was  "trans- 
lerred  for  the  benefit  thereof,  at  the  time  when  the  transfer  was  agreed  upon 
or  completed."  Civil  Code,  §  1104.  The  Evidence  for  the  plaintiff  negatived 
the  claim  that  Jensen,  the  deceased,  ever  constructed  the  ditch  on  itS  land, 
or  appropriated  its  water  with  its  consent.  On  the  contrary,  it  declares  that,  as 
soon  as  it  knew  of  his  ticts  in  the  premises,  it  protested  against  them,  and  held 
him  as  a  trespasser.  As  a  consequence  of  this  conflict  in  the  evidence  as  to 
the  existence  of  the  water-ditch  as  an  easement  imposed  as  a  servitude  on  the 
land  quitclaimed  to  the  defendant  by  the  plaintiff,  we  cannot  say  that  the 
court  was  not  justified  in  making  the  findings  to  which  the  defendant  ob- 
jected, notwithstanding  her  contention  that  the  evidence  showed  such  an  ease- 
ment as  would  have  impliedly  passed  under  the  quitclaim  deed.  Parol  testi- 
mony given  at  the  trial  supports  the  findings  objected  to.  The  facts  which 
the  court  reci^  therein  were  alleged  to  be  true  in  the  answer.  The  four- 
teenth finding  contains  almost  the  exact  language  of  that  pleading.  The 
eighteenth,  referring  to  the  "understanding  as  hereinbefore  mentioned,"  that 
is,  as  set  out  in  the  fourteenth  finding,  says  that  the  quitclaim  deed  was  "ex- 
ecuted" in  accordance  therewith,  and  "not  otherwise."  It  follows  necessarily, 
then,  that  the  defendant  ought  not  to  be  heard  to  complain  of  those  findings, 
becfiuse,  as  we  have  seen,  the  facts  which  they  afilrm  to  have  existed  were 
asserted  in  the  answer;  and,  if  the  court  assented  to  the  defendant's  allega- 
tions of  facts,  on  which  findings  were  thus  invited,  we  cannot  see  how  it  can 
be  said  that  tribunal  committed  prejudicial  error. 

Tlie  record  discloses  nothing  which  would  warrant  a  reversal  of  the  judg- 
ment or  order,  and  they  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afiirmed. 
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(73  C&l.  556) 

In  re  Estate  of  Freud,  Deceased.    (No.  9,922.) 

(Supreme  Court  of  Oalifomia.    October  7,  1887.) 

Will— Anntjllino  Probate  for  Invalidity — Form  of  Judgment. 

Code  Civil  Proc.  Cal.  g?  1330,  1331,  provides  that,  if  a  will  is  found  to  be  invalid, 
the  probate  most  be  annulled  and  revoked,  and  the  powers  of  the  executor  cease. 
In  a  will  contest,  in  which  the  jtiry  found  the  will  to  be  void  for  want  of  testamen- 
'tary  capacity,  undue  influence,  fraud,  and  niehace,  judgment  was  rendered  annul- 
ling and  revoking  the  will  as  to  contestant,  and  adjudging  the  contestant  not  bound 
by  the  will,  and  that  she  take  the  same  share  as  if  decedent  had  died  intestate. 
Held,  that  such  judgment  was  void,  and  could  not  be  reviewed  on  appeal,  although, 
by  stipulation,  no  exception  was  taken  to  its  form. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; T.  Hi  RioRDAN,  Judge. 

Matt,  I.  Sullivan,  for  contestant.     Cowdery  <&  McCutchen,  for  proponent. 

Temple,  J.  This  is  a  contest  as  to  the  probate  of  a  will,  commenced  after 
the  will  had  been  admitted  to  probate,  but  within  one  yeaiv  The  contest  cov- 
ered all  the  grounds  expressly  defined  in  the  Code  as  grounds  of  contest.  It 
was  tried  before  a  jury,  who  found  for  the  contestant:  (1)  That  Morris 
Freud,  at  the  time  of  the  execution  of  the  proposed  will,  was  not  of  sound 
and  disposing  mind;  (2)  that  he  was  induced  to  sign  the  proposed  will  by 
means  of  undue  influence  exercised  against  cont^tant  by  the  proponents  of 
the  will ;  (3)  that  the  proposed  will  was  procured  to  be  signed  by  means  of 
fraud  or  fraudulent  misrepresentations,  practiced  upon  him  by  proponents; 
and  (4)  th*nt  the  will  was  signed  while  acting  under  menace  by  proponents. 

The  trial  was  on  September  8th.  Kovember  2d  following,  this  stipulation 
was  Oled: 

"stipulation  respecting  entry  of  judgment  and  judgment  roll. 
[I'itle  of  court  and  cause.] 

"It  is  stipulated  that  the  judgment  or  order  setting  aside  the  last  will  of  the 
said  deceased  as  to  said  contestant,  Sophia  Alexander,  may  be  entered  as  of 
November  17,  1884,  and  proponents'  bill  of  exceptions  may  be  served  within 
ten  days  thereafter,  notwithstanding  the  said  order  or  judgment  may  not  have 
been  actually  entered.  It  is  further  stipulated  that  the  judgment  roll  herein 
shall  consist  of  the  last  will  of  deceased,  the  order  admitting  it  to  probate,  the 
amended  grounds  of  opposition  of  Mrs.  Alexander,  proponents'  answer,  a  copy 
of  the  verdict  of  the  jury  and  judgment,  and  the  stipulation  as  to  form  of 
judgment  and  this  stipufation. 

*' Dated  November  2,  1884. 

"Matt.  I.  Sullivan,  Attorney  for  Contestant. 
"Cowdery  &  McCutchen,  Attorneys  for  Proponents." 

(Indorsed :)    "Filed  Nov.  2,  1884. » 

Afterwards  the  following  stipulation  was  filed. 

"stipulation  as  to  judgment. 
[Title  of  court  and  cause.] 

"It  is  hereby  stipulated  that  the  proponents  of  the  will  of  said  Morris  Freud, 
deceased,  will  take  no  exception  on  motion  for  new  trial,  on  appeal,  or  other- 
wise, to  the  form  of  the  judgment  herein  in  favor  of  contestant,  Sophia  Alex- 
ander, nor  because  the  said  judgment  sets  aside  the  proposed  will  and  the 
probata  thereof,  only  as  to  the  said  contestant. 

''November  17,  1884. 

"Cowdery  &  McCutchen,  Attorneys  for  Proponents.** 

(Indorsed :)     "  Filed  November  17. 1884. " 
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On  the  same  day  judgment  was  entered,  by  which  it  was  adjudged  that  the 
probate  of  the  will  be  annulled  "as  to  contestant,  Sophia  Alexander,  and  that 
probate  of  said  will  be,  and  the  same  is,  hereby  annulled  and  revoked  to  the 
extent  that  said  contestant,  Sophia  Alexander,  is  not  bound  by  said  will,  and 
shall  take,  upon  distribution  of  the  estate  of  said  deceased,  the  same  share  as 
she  would  have  taken  if  the  said  Morris  Freud  had  died  intestate." 

There  can  be  no  question  as  to  the  character  of  the  judgment  which  the 
statute  directs  to  be  entered  on  such  a  verdict.  The  probate  is  a^inulled  and 
revoked,  and  the  powers  of  the  cixecutor  cease.  Sections  1330,  1331,  Code 
Civil  Proc.  No  objection  is  raised  here  to  the  judgment,  but  the  record  shows 
that  it  is  void,  and  a  review  of  it  upon  an  appeal  would  be  a  vain  thing.. 

The  cause  is  remanded,  with  directions  to  vacate  the  unauthorized  judg- 
ment, and  render  that  required  by  law. 

We  concur:    MoKjnstry,  J.;  Paterson,  J. 


(78  Cal.  568) 


•    In  re  Estj^te  of  Cunningham,  Deceased.     (No.  12,205.) 

{Sxipreme  Court  of  Oalifomia.    October  7,  1887.) 

BXBOUTOBS  AND  ADMINISTRATORS— SaLE  OF  LaND — PUBLICATION  OF  NOTICB. 

Under  Code  Civil  Proc.  Cal.  §  1547,  directing  a  notice  of  sale  of  the  property  of 
a  decedent  to  be  '*  published  in  a  newspaper  for  three  weeks  successively ;"  and  sec- 
tion 1705,  providing  that,  when  any  publication  is  ordered,  the  judge  or  court  may 
order  a  publication  for  a  less  number  of  times  than  each  issue  of  the  paper. — a  sale 
of  decedent's  property  at  the  instance  of  creditors,  the  notice  of  which  was  pub- 
lished in  a  daily  newspaper  once  a  week  for  three  successive  weeks,  pursuant  to  an 
order  of  the  court,  is  valid. 

Department  1.  Appeal  from  superior  court*  city  and  county  of  San  Fran- 
cisco. 

ii.  Percy  Wright,  for  appellant.  Thos,  F.  Barry,  Naphtaly,  Freidenrich 
&  Ackei-man^  and  M.  I,  Sullivan,  for  respondent. 

Temple,  J.  This  is  an  appeal  from  an  order  confirming  a  sale  of  real  prop- 
erty, and  the  ground  of  the  appeal  is  that  it  appears  from  the  return  of  sale 
that  the  notice  of  sale  was  published  in  a  daily  newspaper,  once  a  week  for 
three. successive  weeks.  Section  1547,  Code  Civil  Proc.,  directs  that  the  no- 
tice shall  be  published  in  a  newspaper  for  three  weeks  successively.  It  is  con- 
tended that  the  notice  must  be  published  in  each  issue  of  the  paper,  and  that  on 
those  days  on  which  it  is  not  so  published  it  is  not  published  at  all,  and,  there- 
fore, in  such  case  it  will  not  be  published  for  or  during  three  weeks.  The  phrase 
"three  weeks  successively"  evidently  means  the  same  thing  as  "three  succes- 
sive weeks."  It  simply  indicates  the  time  during  which  the  sale  must  be  ad- 
vertised, and  not  the  manner  of  the  publication,  as  that,  it  shall  be  published 
successively  during  the  period.  The  word  "successively"  refers  to  weeks,  and 
not  to  the  publications  of  the  paper.  It  is,  therefore,  within  the  provisions  of 
section  1705,  Code  Civil  Proc,  a  case  in  which  the  judge  or  court  may  order 
a  publication  for  a  less  number  of  times  than  each  issue  of  the  paper;  that 
is,  it  is  not  other  wise  expressly  provided.  In  this  instance  such  an  order  was 
made  by  the  court. 

It  is  claimed  that  section  1705  only  applies  to  publications  ordered  by  the 
court;  but  this  is  not  the  language  of  the  Code.  "When  any  publication  is 
ordered"  may  as  well  be  held  to  include  all  notices  ordered  by  the  statute. 
Indeed,  if  it  is  not  so  read,  it  will  be  found  to  apply  to  very  few  publications 
required. 

And  no  reason  is  apparent  why  the  dispensing  power  should  exist  as  to  the 
publications  directed  by  the  court,  and  not  to  those  ordered  in  probate  pro- 
ceedmgs  by  the  statute.  Besides,  all  the  probate  proceedings  are  under  the 
direction  of  the  probate  judge.    The  word  "ordered"  in  the  section  was  prob- 
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ably  intended  to  havcJ  the  same  meaning  as  the  word  "required.'*  The  order 
of  sale  having  been  made,  the  administrator  was  thereby  required  to  make 
the  publication.  The  question  is  not  whether  the  court  can  dfrect  in  what 
paper  it  shall  be  advertised,  but  whether,  under  section  1705,  the  court  can 
dispense  with  the  publication  in  each  issue  of  the  paper.  In  this  case  it  is 
suggested  that  the  appellant,  as  administrator,  was  contumacious,  and  refused 
to  proceed  with  the  sale,  which,  at  the  instance  of  creditors,  had  been  ordered. 
To  force  obedience,  an  order  was  made  directing  the  administrator  to  act, 
and, specifically  directing  how  he  should  proceed.  We  think  the  record  dis- 
closes no  error. 

As  it  appears  very  plainly  that  the  order  must  be  affirmed  on  the  merits, 
we  have  not  thought  it  necessary  to  determine  whether  the  proper  record  is 
before  us.    Order  affirmed. 

We  concur:    MoKinstbt,  J.;  Paterson,  J. 

(16  Or.  98) 

State  ex  rel.  Reed  v.  Smith  and  others* 

(Su2)reme  Court  of  Oregon,    1887.) 
For  majority  opinion,  see  14  Pac.  Rep.  814. 

Lord,  C.  J.,  {dissenting.)  The  memorandum,  it  is  agreed,  establishes  the 
relation  of  pledgeor  and  pledgee.  The  inquiry  then  presented  is  twofold,  viz. : 
First,  whether  a  pledgee,  to  whom  is  assigned  a  certificate  of  shares  of  stock 
of  a  corporation  as  collateral  security  for  a  promissory  note  executed  by  the 
pledgeor  with  an  irrevocable  power  of  attorney  authorizing  such  pledgee  to 
transfer  such  shares  to  his  own  name  on  the  books  of  the  company,  may,  in 
pursuance  of  such  power  or  contract,  have  such  transfer  made,  and  a  new 
certificate  issued  to  himself  before  default  and  ^ale;  and,  second,  whether, 
after  such  transfer  and  issuance  of  a  new  certificate,  but  while  such  debt  or 
promissory  note  remains  unpaid,  the  pledgee  may,  as  an  incident  of  such 
pledge  or  contract,  vote  such  shares  of  stock. 

Upon  the  first  point,  the  case  of  Kich  v.  Boyce,  39  Md.  314,  is  decisive. 
The  facts  were  these:  Boyce  loaned  liich  a  sum  of  money  for  which  he  took 
his  note,  and  also  a  certificate  of  stock  as  a  pledge  to  secure  the  loan.  The 
face  of  the  certificate  declared  that  it  "was  transferable  only  in  person  or  by 
attorney,  on  the  books  of  the  corporation,  oh  return  of  this  certificate.**  On 
it  was  indorsed  a  power  of  attorney  executed  by  Rich,  authorizing  Boyce  to 
have  the  stock  transferred  to  his  own  name  on  the  books  of  the  corporation. 
Bovce  two  days  after  the  loan,  and  before  the  maturity  of  the  note,  surrend- 
ered the  certificate  to  the  company,  and  a  new  certificate  was  issued  to  him 
in  his  own  name.  The  note  falling  due,  Boyce  sued  Rich  on  it.  The  court 
say:  "The  sixth  exception  was  taken  to  the  ruling  of  the  coui-t  below,  refus- 
ing to  permit  the  appellant  to  offer*  evidence  of  the  market  value  of  the 
pledged  stock  at  the  time  it  was  pledged.  This  proof  was  offered  on  the  the- 
ory that  the  appellant,  by  delivering  up  to  the  railroad  company  the  certifi- 
cate of  stock  No.  727,  and  taking  a  certificate  of  the  same  number  of  shares 
of  the  same  stock  in  his  own  name,  had  thereby  converted  the  certificate  Xo. 
727,  and  the  stock  it  represented,  to  his  own  use.  By  the  power  of  attorney 
on  the  back  of  the  certificate,  which  is  proved  to  have  been  Executed  by  the 
appellant,  the  appellee  was  authorized  to  have  the  stock  transferred  to  his  own 
name  upon  the  books  of  the  company;  and  tlie certificate  shows  upon  its  face 
that  this  could  be  done  in  no  other  way  than  by  returning  the  certificate  to 
the  company,  and  having  another  issued  to  himself.  The  evidence  offered  ia 
this  exception  was  therefore  clearly  inadmissible.  The  seventh  exception  is  to 
the  refusal  of  the  court  to  permit  evidence  to  be  offered  to  show  that  the^ap- 
pellant  had  nev^r  at  any  time  or  in  any  manner  authorized  the  appellee  to 
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surrender  the  stock  pledged,  or  to  have  it  reissued  to  the  appellee  in  his  own 
name.  As  we  have  shown  in  considering  the  preceding  exception  that  such 
authority  was  given  by  the  power  of  attorney  indorsed  on  the  back  of  the 
certificate,  the  proof  offered  was  properly  rejected.  The  eighth  exception 
was  taken  to  the  rejection  of  proof  of  usage  or  custom  in  Baltimore  city 
among  brokers  that  a  pledgee  has  no  right  to  surrender  to  the  company  is- 
suing it  the  stock  pledged,  and  have  it  reissued  in  his  own  name;  but  that 
the  pledgee  must  retain  the  same  as  pledged  until  default,  and,  if  no  default 
takes  place,  to  return  the  identical  stock  pledged  to  the  pledgee.  The  con- 
tract between  the  parties  expressly  conferred  authority  upon  the  appellee  to 
have  the  stock  transferred  to  his  own  natne,  and,  as  this  contract  is  perfectly 
plain  and  unambiguous  in  its  language  and  terms,  no  evidence  of  usage  or 
custom  was  admissible  to  explain  or  control  it.  The  ninth  exception  was 
taken  to  the  refusal  of  the  court  to  permit  evidence  to  be  given  that  the  ap- 
pellee has  neither  made  a  demand  for  the  payment  of  the  note,  nor  offered  to 
return  the  stock  he  pledged.  The  appellee  was  not  bound  to  make  any  de- 
mand for  payment  of  the  money  due  upon  the  note,  the  suit  itself  being  all 
the  demand  which  the  law  required.  Nor  was  he  obliged  to  tender  a  return 
of  the  pledge.  His  contract  gave  him  the  right  to  hold  the  pledge  until  the 
note  was  paid.  All  that  was  required  of  the  appellee  was  to  have  the  stock 
ready  to  be  returned  on  the  payment  of  the  money  to  secure  which  the  pledge 
was  given.  The  evidence  offered  was  therefore  properly  rejected."  And  tlie 
court  further  Si(y  in  respect  to  certain  prayers:  "So  far  from  the  transfer  of 
stock  to  the  appellee's  own  name  being  a  wrongful  conversion,  it  was  the 
mere  exercise  of  an  undoubted  right  conferred  upon  him  by  the  appellant; 
without  such  right  the  pledge  would  have  been  doubtful  security,  as  the  stock 
would  have  been  liable  to  execution  or  attachment  by  any  creditor  of  the  ap- 
pellant." 

Now,  what  are  the  facts  in  the  present  case  ?  Seeley  assigned  and  deli  vered 
to  Reed  a  certificate  of  361  shares  of  the  capital  stock  of  the  corporation,  as 
collateral  security  for  the  payment  of  a  note  of  $50,000  given  to  him  by  See- 
ley, and  at  the  same  time  executed  an  irrevocable  power  of  attorney  au- 
thorizing said  Reed  to  transfer  said  shares  to  his  own  name  on  the  books  of 
the  corporation.  Before  the  note  became  due.  Reed  caused  the  stock  to  be 
transferred  to  his  name  upon  the  books  of  the  corporation.  Manifestly,  he 
had  the  right  to  do  this,  as  it  was  in  conformity  with  the  plain  terms  of  the 
contract,  and  in  pursuance  of  the  right  conferred  upon  him  by  Seeley.  Now, 
is  such  transfer  to  his  own  name  inconsistent  with  the  legal  relation  of  the 
parties,  but  necessary  to  render  the  pledgee's  security  available,  and  to  pro- 
tect it  from  attachment  or  execution  of  the  creditors,  if  any,  of  Seeley,  the 
pledgeor?  "The  delivery  of  certificates  of  stock,"  says  Mr.  Colebrooke,  "as 
collateral  security,  with  a  power  of  attorney  to  transfer  them  to  another  per- 
son, confers  a  power  coupled  with  an  interest,  and  gives  to  any  one  claiming 
under  an  execution  of  the  power  a  right  to  demand  of  the  bank  a  new  certifi- 
cate of  stock.  The  power  thus  given  can  only  be  revoked  by  payment  of  the 
debt  for  which  the  stock  has  been  transferred  as  collateral  security."  Coleb. 
Coll.  Secu.  §  272.  "  Where,  "said  Okey,  J.,  "as  in  this  case,  the  pledgeor  exe- 
cutes an  irrevocable  power  of  attorney,  authorizing  a  transfer  of  such  shares 
on  the  books  of  the  bank  issuing  the  same,  the  pledgee  has  a  right  to  demand 
such  transfer  to  be  made.  Bank  v.  Bank,  37  Ohio  St.  215.  See,  also,  Dich' 
inson  v.  Bank,  129  Mass.  279;  Gill  v.  Gas  Co.,  L.  R.  7  Exch.  332. 

Reed,  therefore,  exercised  but  an  undoubted  right  conferred  on  him  by  See- 
ley under  the  plain  terms  of  the  contract,  when  he  procured  the  transfer  of 
the  shares  to  his  own  name  on  the  books  of  the  corporation.  Subsequently,  in 
July,  1886,  and  while  the  debt  or  note  still  remained  unpaid,  a  meeting  of  the 
stockholders  was  convened,  and  these  shares  appeared  on  the  books  of  the 
company  in  Reed's  name.    Mr.  Seeley  attempted  to  vote  these  shares,  but  his 
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vote  was  rejected.  Had  Reed  a  right  to  vote  these  shares  pledged  to  him  and 
standing  in  his  name  on  the  books  of  the  company?  **A  person  in  whose 
name  the  stock  of  the  corporation  stands  is,  as  to  the  corporation,  a  stock- 
holder, and  has  the  right  to  vote  upon  the  stock.  *  *  *  Nor  would  this 
result  follow  any  the  less  certainly  if  the  shares  of  stock  were  received  in 
pledge  only  to  secure  the  payment  of  a  debt,  providing  the  shares  were  trans- 
ferred on  the  books  of  the  company  to  the  name  of  the  pledgee."  Boynton, 
J.,  in  Bank  v.  Bank,  36  Ohio  St.  355. 

"In  the  absence  of  restrictive  statutes,"  says  Mr.  Colebrooke,  "the  pledgee 
of  certificates  of  stock,  indorsed  and  transferred  on  the  books  of  the  company, 
has  a  right  to  vote  at  its  meetings.  His  name  appearing  as  stockholder 
upon  the  records  of  the  tiorporation,  he  becomes  for  all  purposes  a  stock- 
holder. The  right  to  vote  is  an  incident  of  the  pledge  and  according  to  the 
presumed  intentions  of  the  parties.  Where  sucli  stock  remains  in  the  name 
of  the  pledgeor  on  the  books  of  the  company,  tlie  right  to  vote  remains  with 
him."  Coieb.  CJoll.  Secu.  §  283,  and  notes  2  and  3,  in  which  numerous 
authorities  are  cited.  Now,  Reed  had  put  his  name  on  the  books  of  the 
corporation  by  force  of  the  authority  conferred  on  him  by  the  power  of 
attorney  ex^'cuted  by  Seeley.  That  powcfr  being  coupled  with  an  interest, 
remained  irrevocable  until  the  note  was  paid  for  which  the  shares  of  stock 
were  transferred  as  collateral  security.  As  Seeley  had  not  paid  the  note,  the 
power  was  unrevoked,  and  the  right  of  Reed  to  appear  upon  the  books  of  the 
corporation  as  transferee  of  the  shares  was  intact,  and  according  to  the  terms 
of  the  contract.  His  name  thus  appearing  on  the  books  of  the  corporation. 
Reed  became  liable  to  the  responsibilities,  and  entitled  to  the  privileges,  of  a 
stockholder,  among  which  is  the  right  to  vote.  As  Seeley  had  clothed  him 
with  the  power  to  assume  such  duties,  responsibilities,  and  privileges,  what 
right  has  he  to  complain,  while  his  note  remains  unpaid  and  the  power  unre- 
voked? When  he  shall  have  relieved  himself  from  his  default  by  the  payment 
of  the  note,  he  will  then  be  entitled  to  a  return  o^  his  collateral,  or,  what  is  the 
same  thing,  a  transfer  of  the  stock  whereby  he  may  again  appear  upon  the 
records  of  the  corporation  as  a  stockholder,  and  entitled  to  enjoy  his  privi- 
leges as  such. 


(2  Arl»  306) 

Territory  ex  rel.  Hawkins  v.  Wingfield,  Chairman,  etc. 
{Supreme  Court  of  Arizona,    October  18,  1887.) 

1.  Opficb  and  Officers — Salary — Probate  Judge  and  Superintendent  o?  Schools* 

By  act  of  legislative  assembly  of  Arizona,  approved  March  12,  1885,  it  was  pro? 
vided  that  the  superintendent  of  schools  of  Yavapai  county  should  have  an  annua^ 
salary  of  $H00,  payable  out  of  the  "School  Fund"  of  the  county,  and,  by  another 
enactment  of  the  same  day,  that  the  probate  judge  of  Yavapai  county  should  re- 
ceive, as  fiill  compensation  for  services  as  judge  of  the  probate  court,  ex  officio  county 
superintendent  of  schools,  and  as  clerk  of  said  court,  the  salary  of  $2,000,  payable 
out  of  the  "Salary  Fund."  Held,  the  two  salaries  being  payable  out  of  different 
funds,  that  the  enactnients  were  positive,  and  entitled  the  person  holding  the  offices 
of  probate  judge  and  superintendent  of  county  schools  to  both  salaries. 

2.  Statutes— Co NSTRUcrrioN— Acre  Passed  at  Same  Time. 

Statutes  passed,  approve<i,  and  to  take  effect  on  the  same  day,  and  relating  to  the 
same  subject-matter,. will  be  assumed  to  have  been  enacted  at  the  same  time,  and 
are  to  be  construed  as  one  act. 

Barnes,  J.  This  is  an  action  for  mandamus.  During  the  years  1885  and 
1886  the  relator  was  the  probate  judge  of  the  county  of  Yavapai,  in  the  terri- 
tory oif  Arizona,  and  for  said  time  was  the  county  superintendent  of  public 
schools  for  said  county.  The  defendant  is  now  the  duly-qualified  chairman 
of  the  board  of  supervisors  of  said  county  of  Yavapai. 

The  Thirteenth  legislative  assembly  of  the  territory  of  Aricona  passed  an 
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act  entitled  "An  act  to  establish  a  public  school  system,  and  to  provide  for  the 
maintenance  and  supervision  of  public  schools  in  the  territory  of  Arizona," 
which  said  act  was  approved  March  12, 1885.  Section  31  of  said  act  provides, 
among  other  things,  that  the  county  superintendent  of  schools  of  the  county 
of  Yavapai  shall  have  an  annual  salary  of  $600,  payable  quarterly  out  of  the 
"School  Fund"  of  said  county,  by  a  warrant  drawn  upon  said  fund  in  favor 
of  such  county  superintendent,  countersigned  by  the  chairman  of  the  board 
of  supervisors  of  said  county.  The  said  Thirteenth  legislative  assembly  of 
Arizona  also  passed  on  the  same  day  an  act  entitled  "An  act  to  create  the  of- 
fice of  county  assessor,  to  make  the  county  treasurer  ex  officio  county  tax  col- 
lector, and  prescribe  the  salaries  and  duties  of  certain  county  officers  of  the 
county  of  Yavapai."  Approved  March  12, 1885.  Section  13  of  said  last-men- 
tioned act  provides  that  tlie  probate  judge  of  the  county  of  Yavapai  shall  re- 
ceive to  his  own  use  as  full  compensation  for  all  services  rendered  by  him  as 
judge  of  the  probate  court,  ex  officio  county  superintendent  of  public  schools, 
and  as  clerk  of  the  probate  court,  including  all  services  rendered  by  deputies, 
the  salary  of  $2,000,  etc.  Section  19  of  said  last-mentioned  act  provides  for 
the  payment  of  such  salary  out  of  a  fund  created  by  said  act  known  as  the 
"General  Salary  Fund,"  on  warrants  drawn  by  the  board  of  sifpervisors  upon 
such  fund.  These  acts  were  passed  by  tlie  same  legislature,  and  were  ap- 
proved on  the  same  day;  and  at  the  same  time  ^ve  acte  relating  to  s^ilariesof 
county  officers  were  considered  and  passed,  viz.,  one  for  each  of  the  counties 
of  CJochise,  Mohave.  Apache,  Pima,  Graham,  and  Yavapai.  All  these  acts 
were  approved  March  12th,  except  Cochise  and  Mohave,  which  were  approved 
on  March  11th.  Statutes  passed  on  the  same  day,  and  to  take  effect  at  the 
same  time,  will  all  be  assumed  to  have  been  enacted  at  the  same  time,  and  are 
to  be  construed  as  of  one  act.  Such  construction  should  be  given,  if  possible, 
as  shall  leave  all  to  stand.  If  this  cannot  be  done,  only  so  much  is  to  be  dis- 
regarded as  cannot  stand.  Distinct  affirmative  propositions  should  stand  as 
against  mere  negations  or  provisos. 

In  this  case,  it  is  enacted  t!iat  the  county  superintendent  of  schools  shall 
have  an  annual  salary  of  $600,  payable  out  of  the  "School  Fund."  This  is  a 
positive,  affirmative  enactment.  It  is  also  enacted  that  the  probate  judge 
shall  receive,  in  full  for  all  services  as  judge,  ex  offi/iio  superintendent  of 
schools,  and  clerk,  etc.,  a  salary  of  $2,000,  payable  out  of  the  "Salary  F\ind." 
This  is  a  positive,  affirmative  enactment.  The  two  salaries  are  payable  out 
of  different  funds.  If  they  be  construed  to  mean  that  the  $2,000  only  shall 
stand,  it  repeals  the  former,  or,  rather,  destroys  it.  The  salary  of  $600,  and 
the  provision  providing  for  it  out  of  this  school  fund,  falls.  It  is  evident 
that  it  was  intentional  for  the  school  fund  to  provide  for  the  salary  for  its 
superintendent  of  schools.  But  to  limit  it  to  the  $2,000  from  the  salary  fund 
destroys  that  intention.  There  is  but  one  way  to  construe  these  acts  that 
both  shall  stand;  that  is,  to  hold  that  the  probate  judge  shall  receive  a  salary  of 
$2,000,  and  the  superintendent  a  salary  of  $600,  as  is  provided,  but  discard 
the  limitation  or  proviso  that  the  probate  judge  shall  receive,  as  fall  compen- 
sation for  all  services  as  judge  and  superintendent  of  schools,  etc.  The  acts 
recognized  the  fact  that,  by  law,  the  judge  is  ex  officio  superintendent  of 
schools;  that  he  holds  the  offices  and  performs  the  duties  of  both;  the  com- 
pensation and  salary  is  fixed  for  each,  and  the  fund  from  which  he  is  to  be 
paid  for  each  service  is  provided.  The  officer  is  entitled  to  the  salary  so  ap- 
propriated, and,  though  the  same  person,  he  is  entitled  to  both  salaries.  The 
courts  are  continually  called  upon  to  revise  the  results  of  careless  and  some- 
times reckless  legislation;  to  try  to  make  consistent  that  which  is  inconsist- 
ent; to  harmonize  that  which  is  full  of  discord.  This  they  must  do  as  best 
they  can  by  known  rules  of  construction,  lied  Rock  v.  Henry,  106  U.  S.  596, 
1  Sup.  Ct.  Rep.  434;  United  States  v.  Walker,  22  How.  299;  Clay  Co.  v.  Sav- 
ings Soc.,  104  U.  S.  579;  Fussell  v.  Oregg,  113  U.S..550,  5  Sup.  Ct.  Hep.  631; 
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Louisiana  v.  Taylor,  105  U.  S.  454;  Sedg.  Const.  St.  198, 209;  Cain  v.  State, 
20  Tex.  355. 
The  prayer  of  the  petitioner  is  granted.     Let  the  writ  issue. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 

<2  Ariz.  299) 

In  re  Estate  of  Baldridoe,  Deceased. 

Reilly  v.  Clark. 
{Supreme  Q)urt  of  Arizona.    October  22,  1887.) 

1,  EXSCUTOBS  AKD  ADBUNISTBATORS — APPOINTMENT  AND  REMOVAL — PoWER  OF  CoURT. 

Under  Corup.  Laws  Ariz.  1877,  c.  29,  g  100,  providing  that  when  the  rights  of  those 
interested  in  the  estate,  in  the  opinion  of  the  court,  require  it,  the  court  may  re- 
voke letters  testamentary  or  of  administration,  and  appoint  an  administrator,  the 
probate  court  has  power,  on  the  application  of  a  non-resident  heir,  to  remove  an 
administrator,  and  appoint  another  in  his  place. 

2.  Same— Appeal— Pi KDiNos  op  Fact. 

A  finding  of  fact  made  by  the  probate  court,  although  the  proof  is  technically 
defective,  will  not  be  disturbed  on  appeal  if  it  appear  that  sul^tantial  justice  has 
been  done. 
8.  Same— Discretion  op  Probate  CJourt. 

The  action  of  the  probate  court  in  removing  an  administrator,  in  the  absence  of 
a  plain  abuse  of  its  discretion,  will  not  be  disturbed  on  appeal. 

Appeal  from  district  court,  Cochise  county;  Barnes,  Judge. 
Qoodnch  A  Smith  and  Thomas  Mitchell,  for  appellant.     Qeorge  C,  Berry ^ 
for  respondent. 

"Wright,  C.  J.  This  case  was  originally  appealed  from  the  probate  court 
of  Cochise  county  to  the  district  court  therein,  and  from  the  latter  court  it  has 
been  brought  here.  James  Reilly,  the  appellant,  had  been  the  administrator 
of  the  estate  of  W.  J.  Bald  ridge,  deceased,  for  several  years;  but  on  the 
twenty-second  day  of  March,  1886>  the  judge  of  said  probate  court,  after  cita- 
tion as  the  law  directs,  removed  the  said  Reilly,  upon  the  petition  of  Henry 
T.  Baldridge,  father  and  heir  of  the  deceased,  and  appointed  C.  8.  Clark,  the 
respondent,  administrator  of  said  estate.  From  this  order  the  appellant  ap- 
peals; and  the  main  point  upon  which  he  relies  for  a  reversal  of  the  judg- 
ments of  the  courts  below  is  that  the  said  probate  court'  had  nb  power  to 
grant  the  prayer  of  the  petition. 

The  legislature  has  conferred  upon  probate  judges  a  large  measure  of  dis- 
cretionary power  in  appointing  and  removing  administrators,  guardians, 
etc.  Is  it  not  unreasonable  to  suppose  that  the  legislature  would  impose  du- 
ties so  delicate,  responsible,  and  even  sacred,  without  at  the  same  time  con- 
ferring plenary  power  to  discharge  those  duties  in  such  manner  as  to  sub- 
serve the  best  interests  of  the  estates  ? 

Counsel  for  the  appellant  refer  us  to  the  opinion  of  Judge  Sawyer  in  Re 
Estate  of  Car r,  25  Cal.  586;  but  we  think  the  cases  ai*e  not  quite  similar. 
There,  Bolton,  a  brother-in-law  of  the  deceased,  had  been  appointed  to  ad- 
minister, but  failed  to  qualify.  Mark  Carr,  a  brother  of  the  deceased,  then 
applied,  but  the  court,  in  the  exercise  of  its  discretion,  denied  his  application. 
Then  Bennett  8c  Addison,  strangers,  ISled  their  petition  asking  that  letters 
issue  to  them;  accompanying  which  were  written  requests  from  Bolton  and 
wife,  and  Mark  Carr,  that  said  petition  be  granted.  As  the  judge  of  probate 
had  already  judicially  determined  that  neither  Bolton  nor  Carr  was  competent 
to  administer, — the  former  because  he  was  unable  to  give  bond;  the  latter  for 
want  of  integrity, — the  judge  also  denied  this  petition.  Was  this  a  stretch 
of 'judicial  discretion?  Judge  Sawyer  thought  not,  and  sustained  tile  action 
of  the  probate  judge.  Will  it  be  pretended,  however,  that  Judge  Sawyer,  in 
this  decision,  means  to  say  that  where  a  party,  otherwise  entitled  under  sec- 
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tion  67  to  administer,  is  disqualified  by  reason  of  non-residence,  and  a  stranger 
lias  received  lettei*s  of  administration,  this  party  has  no  right  to  petition  for, 
or  the  probate  judge  lias  no  right  to  order,  tlie  removal  of  the  distiisteful  ad- 
ministrator? &  it  not  the  logic  cf  such  a  position  that  in  such  case  there 
would  be  no  remedy?  The  party  entitled  cannot  ask  to  have  himself  ap- 
pointed, by  reason  of  non-residence,  and  the  court  has  not  tlie  power  to  re- 
voke aiid  appoint  anybody  else.  What  is  to  be  done?  AVe  think,  in  such  case, 
the  probate  judge,  under  the  California  statute,  could  either  grant  or  refuse 
a  petition,  and  his  action  in  either  case  would  be  entirely  legitimate,— clearly 
within  the  sphere  of  his  legal  functions.  Perhaps  one  reason  that  influenced 
the  probate  judge  in  the  exercise  of  this  discretionary  power  was  that  the 
Carr  estate  was  already  in  the  hands  of  the  public  administrator,  an  officer 
sustaining  most  intimate  relations  w^ith,  and  under  the  absolute  control  of, 
the  probate  judge.  Besides,  all  the  parties  were  residents  of  the  state  of  Cal- 
ifornia. 

Here,  Henry  T.  Baldridge,  the  father,  was  and  is  a  non-resident,  being  a 
citizen  of  the  state  of  Tennessee.  At  the  time  lettei*s  of  administration  were 
granted  upon  his  son's  estate  he  was  not  present,  and  could  not  have  known 
whether  appellant  was  a  proper  person  to  administer  or  not.  It  seems,  how- 
ever, that  after  the  lapse  of  nearly  four  years  he,  and  the  probate  judge  as 
well,  concluded  that  for  the  good  of  the  estate  a  change  ought  to  be  made.  A 
change  was  made.  The  administrator  objected  on  the  ground,  substantially, 
that  as,  by  reason  of  non-residence,  the  father  could  not  administer,  he  had 
no  right  to  ask,  and  the  probate  judge  had  no  power  to  grant,  administration 
to  anybody  else. 

The  great  purpose  for  which  courts  of  probate  were  established  was  to  pro- 
vide a  legal  channel  through  which  estates  should  be  transmitted  from  ances- 
tors to  heirs.  This  was  and  is  the  primary  object;  of  course,  the  payment  and 
collection  of  debts,  etc.,  are  incidental  thereto.  Where* there  are  no  debts  the 
heir  is  entitled  to  a  speedy  admission  to  his  inheritances.  In  this  case  there 
were  no  debts;  and  yet,  after  the  lapse  of  nejirly  four  years,  the  administrator 
is  reluctant  to  surrender  his  charge.  Why?  True,  he  impugns  the  motives 
of  respondent  and  his  attorney;  but,  if  the  imputation  were  true,  woula  their 
improper  motives  justify  his  wrongful  action?  Is  that  really  a  matter  about 
which  he  has  a  right  in  this  behalf  to  complain?  If  Baldridge.  has  made  a 
bad  selection  in  securing  the  respondent  to  represent  him  in  an  estate  that  is 
now  rightfully  his  by  inheritance,  should  it  concern  the  appellant?  No  tie 
of  consanguinity  existed  between  him  and  the  intestate.  Now,  it  is  the  pol- 
icy of  the  law  to  prevent  the  wasting  of  estates  in  litigation.  This  may  have 
been  an  additional  reason  prompting  the  action  of  the  probate  judge.  It 
seems  that  appellant  during  his  four  years  of  administration  spent  ^1,300, 
and  incurred  additional  liabilities  to  the  extent  of  $900,  and  had  only  collected 
^50,  and  at  the  same  time  had  become  involved  in  five,  and  may  be  six,  law- 
suits. 

Appellant's  counsel  contend  that  these  proceedings  were  had  under  section 
67,  0.  29,  Comp.  Laws  1877,  and  that  under  that  section  the  probate  court 
could  not  remove  appellant  and  appoint  respondent.  But  it  is  a  familiar  rule 
of  construction  that  the  whole  act  must  be  taken  together,  and  section  67  is 
not  the  only  section  in  the  act  conferring  power  of  removal  upon  the  probate 
judge.  Our  view  of  that  section  is  that  it  simply  confers  a  right  upon  the 
surviving  husband  or  wife,  child,  father,  etc.,  to  obtain  the  revocation  of  let- 
ters granted  to  any  one  else,  and  administer  themselves;  provided  they  are 
resident  within  the  jurisdiction,  and  are  otherwise  qualified;  and  that  it  leaves 
the  determination  of  these  preliminary  questions  entirely  with  the  court. 
Section  100  of  the  same  act,  however,  provides,  after  declaring  that  any  ex^- 
utor  or  administrator  may  resign  his  trusts  after  settling  up  his  accounts,  and 
delivering  all  the  estate  to  the  person  appointed  by  the  court,  that  "if  by  rea- 
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son  of  any  delays  in  such  settlement  and  delivering  np  of  the  estate,  or  for 
any  other  cause,  the  circumstances  of  the  estate,  or  the  rights  of  those  iiiter- 
ested  in  the  estate,  shalU  in  the  opinion  of  the  court,  require  it,  the  court 
may,  before  such  settlement  of  the  accounts  and  the  delivering  up  of  the  es- 
tate shall  have  been  completed,  revoke  the  powers  or  letters  testamentary  or 
of  administration  of  such  executor  or  administrator,  and  appoint  in  his  stead 
an  administrator,"  etc.  Without  the  aid  of  this  section,  the  probate  judge 
might  in  certain  cases  have  been  unable  to  afford  adequate  remedy,  against  a 
wasteful  administrator,  to  the  party  entitled  to  the  estate;  as  in  this  casCr- 
where  the  father  and  heir  to  the  estate,  by  reason  of  non-residence,  could  not 
administer.  We  think  the  probate  judge  had  ample  power,  under  the  circum- 
stances, to  remove  the  appellant.  Appellate  courts  will  not  interfere  with  a 
probate  judge  in  the  exercise  of  his  discretion  in  the  removal  of  an  adminis- 
trator, unless  he  has  clearly  abused  that  discretion.  See  Leek  v.  Qherke,  6 
Cal.667. 

Another  point  relied  on  is  that  there  was  no  legal  proof  that  the  petitioner 
was  the  father  of  the  intestate.  Substantially,  we  think  there  was.  True, 
there  was  a  technical  defect  in  the  proof.  The  affidavits  were  taken  before  a 
justice  of  the  peace  in  the  state  of  Tennessee.  Section  427,  d.  48,  Comp.  Laws, 
1877,  directs  that  affidavits  taken  in  another  state  or  territory,  to  be  used  in 
this  territory,  shall  be  taken  before  a  commissioner  appointed  by  the  governor  of 
this  territory,  or  before  a  judge,  notary  public,  or  clerk  of  a  court,  having  a 
seal.  The  judge  of  the  county  court  of  Sumner  county,  Tennessee,  certifies 
to  the  characters  of  the  affiants  for  veracity,  etc.,  and  the  clerk  of  said  county 
court  certifies,  under  seal  of  that  court,  to  the  official  chjiracter  of  that  judge, 
and  to  the  genuineness  of  the  justice's  signature,  etc.  Section  435  of  said 
chapter  of  the  Compiled  Laws  authorizes  any  justice  of  the  peace  in  another 
state  or  territory,  selected  by  the  officer  granting  the  commission,  to  take  dep- 
ositions to  be  read  in  evidence  in  this  territory.  Whether  there  was  a  sub- 
stantial compliance  with  our  law  or  not,  in  taking  the  affidavits,  ought  that 
to  affect  the  real  question  here?  The  proof  seems  to  have  been  sufficient  to 
convince  the  mind  of  the  probate  judge.  He  found  the  fact,  and  we  are  not 
disposed  to  disturb  that  finding.  Whether  Henry  T.  Baldridge  was  the 
father  of  W.  J.  Baldridge,  the  deceased,  or  not,  was  certainly  a  question  of 
fact,  which  it  was  proper  for  the  probate  judge  to  determine.  We  doubt  not, 
substantial  justice  has  been  accomplished,  and  that  the  facts  are  as  the  judge 
found  them  to  exist.  We  cannot  see  what  right  the  appellant  has  to  com- 
plain. 

There  was  another  question  raised  by  counsel  for  the  respondent  in  his 
brief,  and  which  also  appears  in  appellant's  answer,  viz.,  that  said  adminis- 
trator, Reilly,  was  not  a  proper  party  to  administer  on  said  estate,  b^  reason 
of  his  having  a  partnership  interest  in"  a  considerable  portion  thereof.  Sec- 
tion 52,  p.  262,  of  said  Compiled  Laws  of  1877,  provides  that  where  there  is 
any  partnership  between  the  deceased  and  any  other  person  at  the  time  of 
the  decease,  that  person  shall  in  no  case  be  appointed  administrator.  Keilly 
admits,  in  his  answer,  that  by  an  agreement  with  the  intestate,  on  account  of 
the  latter's  inability  to  pay  costs,  lawyers'  fees,  etc.,  he  had  a  half  interest  in 
certain  lawsuits  which  he  was  to  prosecute,  and  did  prosecute.  This  may 
also  have  had  something  to  do  with  his  removal.  At  all  events,  does  it  not 
make  it  doubtful  whether  or  not  appellant  was  the  proper  person  to  adminis- 
ter upon  said  estate? 

We  think  the  judgment  should  be  aiSlrmed^  and  it  is  so  ordered. 

Babnes  and  Porter,  JJ.,  concur. 
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8UITZOABLE  V.  WoRSELDiNE  and  another. 

(Supreme  Court  of  Utah,    October  17,  1887.) 

BoUHDABm^MlflTAKB— LllflTATIOll  OF  ACTIOF— EsTOPPBL. 

The  owner  of  a  lot  of  ground  inclosed  it  upon  what  he  sapposed  to  be  its  bound- 
aries, and  then  divided  it  into  two  parcels,  and,  reserving  an  alle^-way  running 
east  and  west  through  the  center  of  the  lot,  sold  the  parcels  to  diflerent  grantees, 
who  went  into  possession.  The  north  and  south  boundaries  of  the  original  lot  as 
established  by  the  owner  were  by  a  subsequent  survey  found  to  be  on  both  sides  a 
short  distance  south  of  the  true  line,  i/e/d,  though  it  were  shown  that  the  adjoin- 
ing proprietors,  on  the  north  and  south,  had  aci^niesced  in  the  boundaries  as  first 
established  for  a  time  covered  by  the  statute  of  limitations,  that  fact  could  not  de- 
termine the  boundary  lines  of  the  owners  adjoining  the  alley,  nor  estop  them,  as 
between  themselves,  from  asserting  their  true  lines.    Boreman,  J.,  dissents. 

Appeal  from  district  court.  Second  district;  Zane,  Judge. 

Hall  d:  Marshall,  for  appellants.     W,  H,  Dickson,  for  respondent. 

Hendeeson,  J.  The  plaintiff  complains  that  the  defendants  have  en- 
croached upon  an  alley-way  running  east  and  west  through  the  center  of  the 
east  half  of  the  south  half  of  lot  3,  in  block  39,  of  plat "  A, "  in  Salt  Lake  City, 
in  which  he  has  an  interest.  He  claims  damages,  and  asks  to  have  the  en- 
croachment abated  as  a  nuisance.  The  defendants  filed  an  answer  and  cross- 
complaint  denying  their  encroachment,  and  claiming  that  the  plaintiff  has 
encroached  upon  the  alley. 

The  facts  are  that  in  May,  1868,  one  Robert  A.  Russell  was  the  owner  and 
in  possession  of  the  lands  above  described,  and  then  inclosed  the  same  by  in- 
closures  apon  what  he  supposed  to  be  the  boundaries  thereof.  On  the  twen- 
ty-second of  September,  1874,  he  conveyed  the  north  half  thereof  to  one  Rob- 
ert W.  Russell,  reserving  to  himself  and  his  grantees  the  riglit  to  the  perpet- 
ual use  of  an  alley-way  five  feet  wide  along  the  south  side  of  the  land  so 
conveyed;  and  also  conveyed  to  said  Robert  W.  Russell  and  his  grantees  the 
use  of  an  alley-way  five  feet  wide  along  the  north  side  of  that  retained  by 
him, — thereby  constituting  an  alley- way  ten  feet  wide  along  the  center  of  said  . 
tract  of  land,  to  be  used  and  enjoyed  by  the  parties  jointly,  and  their  grantees, 
as  an  alley-way  perpetually.  Said  Robert  W.  Russell  conveyed  said  north 
half  of  said  land,  and  all  his  rights  in  said  alley-way,  to  the  defendants,  Sep- 
tember 27, 1876.  The  said  Robert  A.  Russell  conveyed  the  south  half  of  said 
land,  and  all  his  rights  in  said  alley-way,  to  the  plaintiff,  February  16,  1877. 
The  parties  respectively  entered  into  the  possession  of  the  lands  so  conveyed 
to  them  at  the  time  of  the  conveyances,  and  so  remained  up  to  the  commence- 
ment of  this  suit;  the  north  and  south  boundaries  remaining  as  established 
by  Robert  A.  Russell;  and  such  boundaries  were  acquiesced  in  by  the  adjoin- 
ing proprietoi-s  for  a  period  of  15  years  from  the  time  they  were  established 
by  said  Robert  A.  Russell,  and  before  the  commencement  of  this  suit.  Upon 
an  accurate  survey  of  the  premises,  it  was  found  that  the  inclosures  made  by 
Robert  A.  Russell  on  the  north  and  south  sides  of  the  land  first  described  were 
not  on  the  true  line,  but  were  a  short  distance  south  thereof  on  both  sides. 
The  plaintiff  claims  that  the  boundary  line  between  him  and  the  defendants 
is  on  the  true  line  as  shown  by  the  plat,  and  that  the  alley- way  is  five  feet 
each  side  of  it,  and  before  the  commencement  of  this  action  (but  when  is  not 
shown)  built  his  fence  accordingly.  The  defendants  claim  that  the  line  is  in 
the  center  of  the  land  as  inclosed  as  aforesaid,  and  have  built  their  fence  ac- 
cordingly. This  is  the  real  dispute  between  the  parties.  The  district  court 
rendered  judgment  in  favor  of  the  plaintiff,  and  the  defendants  appeal. 

The  defendants  contend  that  the  land  had  been  occupied  as  inclosed  for  15 
years  prior  to  the  commencement  of  this  action ;  and  their  neighboring  pro- 
prietors on  each  side  having  acquiesced  all  that  time,  that  being  the  statutory 
period  of  limitations,  the  plaintiff  is  estopped  from  insisting  upon  the  true 
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line  according  to  the  plat  as  the  Ijoundaryline  between  them;  and  they  invoke 
the  principle  that  boundary  lines  long  acquiesced  in  conclusively  establish 
that  they  are  the  true  boundaries,  and  estop  adjoining  proprietora  from  dis- 
puting them.  We  re<?ognize  the  principle  as  established  by  the  cases  cited  by 
counsel  for  appellants.  Baldwin  v.  Brown,  16  *K.  Y.  — ,  359;  Reed  v.  Farr, 
35  N.  Y.  113.  But  we  do  not  think  this  principle  applicable  to  this  case.  It 
is  not  claimed  by  the  appellants  that  the  boundary  line  between  them  and  the 
respondent  has  been  acquiesced  in,  or  that  the  boundaries  of  the  entire  tract 
as  first  described  became  established  by  acquiescence  before  it  was  sold  In  par- 
cels by  Robert  A.  Russell,  and  the  parts  now  held  by  the  parties  thereby  sev- 
ered, or  that  the  line  was  established  between  them  according  to  appellants* 
claim,  and  acquiesced  in  by  the  respondent  for  a  time,  and  the  appellants 
thereby  misled  into  permitting  the  owner  on  their  north  boundary  to  acquire 
by  prescription  a  right  as  against  them.  In  either  of  these  conditions  a  case 
might  be  presented  for  equitable  interference.  When  Robert  A.  Russell  con- 
veyed the  north  half  of  the  land,  he  ceased  to  be  interested  in  the  north  bound- 
ary of  that  piece  of  land  so  sold.  To  say  that  boundary  lines  between  adjoin- ' 
ing  owners  are  to  be  determined  arid  located  with  reference  to  the  establish- 
ment of  their  outer  boundaries,  respectively,  and  in  which  they  arp  ;iot  both 
interested,  would  be  manifolding  the  discrepancies  between  actual  boundaries 
and  those  established  by  user  and  estoppel,  beyond  what  was  ever  intended  by 
the  rule  invoked  by  appellants.  Again,  while  in  this  action  these  parties  may 
be  able  to  show  a  case  of  acquiescence  against  their  adjoining  proprietors,  re- 
spectively, on  their  outer  boundaries,  so  as  to  estop  them,  yet  it  is  not  con- 
clusive upon  such  adjoining  proprietors;  and  hereafter,  in  a  contention  to 
which  they  are  parties,  they  may  be  able  to  establish  a  different  state  of  facts, 
and  show  that  they  are  not  estopped.  In  such  case,  according  to  the  conten- 
tion of  the  appellants,  the  boundary  line  in  question'  would  have  to  be  again 
revised. 

This  being  our  view,  the  other  questions  in  the  case  are  not  important.    The 
judgment  of  the  district  court  should  be  affirmed. 

Zan£»  C.  J.,  concurs.    Boreman,  J.,  dissents. 

(7  Mont  2CJ)  . 

Territory  t).  Murray  and  another. 

(Supreme  Oovrt  of  Montana.    October  15.  1887.) 

1.  Contempt— Insinuating  that  Supbeme  Court  would  be  Influenced. 

Defendant  was  a  party  to  certain  actions  in  the  supreme  conrt,  known  as  the 
Smoke-House  Ch*««,  all  of  which  were  of  a  similar  character,  and  part  of  which  had 
been  decided  in  his  ftivor.  While  a  part  of  them  were  pending  before  the  court, 
defendant  caused  to  be  published,  in  a  newspaper  published  in  the  city  where  the 
court  was  sitting,  a  dispatch  falsely  stating  that  persons  named  had  made  a  wager 
that,  owing  to  the  influence  of  adverse  claimants,  the  supreme  court  would  reverse 
its  former  decision  in  the  Smoke-House  Ocues.    Held^  a  contempt  at  common  law. 

2.  Same — Wager  on  Decision. 

In  proceedings  to  punish  defendants  for  contempt  in  wagering  upon  a  decision 
of  the  court,  it  appeared  that  while  one  of  them  supposed  he  was  making  an  act- 
ual wager  for  one  J.,  the  money  obtained  by  him  from  J.,  with  which  to  make  the 
wager,  was  furnished  by  the  other  defendant  and  party  to  the  wager,  who  had 
agreed  that  J.  should  iiot  lose  the  money.  Held^  tnat  there  was  no  wager,  and 
therefore  no  contempt. 

8.  Same — Contemptuous  Telegram. 

The  provision  of  Code  Civil  Proc.  Mont,  f  566,  subd.  1,  declaring  **  disorderly, 
contemptuous,  or  insolent  behavior  towards  the  judge  while  holding  court,  tend- 
hig  to  interrupt  the  due  course  of  a  trial,  or  other  judicial  proceeding,"  to  be  a 
contempt,  embraces  the  case  of  one  sending  a  contemptuous  telegram  for  publica- 
tion in  a  newspaper  published  in  the  city  where  the  court  is  sitting. 
v.l6p.no.4 — 10 
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4.  Same— Iktbnt  not  Conclusive. 

Whether  or  not  a  publication  is  contemptuous  is  to  be  determined  from  a  con- 
sideration of  the  language  used,  and  the  defendant's  denial  under  oath  of  any  im- 
proper or  disrespectful  intent  is  not  conclusive.  . 

6.  Same— Jurisdiction— Application  of  United  States  Law. 

The  act  of  congress  of  March  2,  1831,  (Rev.  St.  U.  S.  g  724,)  defining  the  jurisdic- 
tion of  the  Unitwi  States  courts  in  cases  of  contempt,  is  not  made  applicable  to  the 
supreme  court  of  Montana  by  the  provision  of  the  organic  act,  that  **the  constitu- 
tion and  laws  of  the  United  States,  which  are  not  locally  inapplicable,  shall  have 
the  same  force  and  effect  within  the  said  territory  of  Montana  as  elsewhere  within 
the  United  States." 

6.  Same. 

The  supreme  court  of  Montana  is  not  a  United  States  court,  within  the  meaning 
of  Rev.  St.  U.  8.  g  724,  defining  the  power  of  the  United  States  courts  in  cases  of 
contempt.  ' 

Sanders,  Cullen  &  Sandens,  for  the  court.  0' Toole  ct  Wallace,  for  defend- 
ant James  W.  Murray. 

McCJoNNELL,  C.  J.  This  is  a  case  of  contempt  arising  in  this  court.  The 
subject-matter  of  the  contempt  is  stated  in  the  warrant  of  arrest  of  the  de- 
fendants, as  follows,  to- wit: ,  "Whereas,  at  a  former  term  of  this  court,  cer- 
tain causes  depending  therein  and  known  as'the  Smoke-House  Cases,  involv- 
ing title  to  real  property  in  the  city  of  Butte,  Montana  territory,  have  been 
determined;  and  whereas,  at  the  present  term  of  said  court,  the  tenth  and 
eleventh  days  of  January,  1887,  certain  other  cases  involving  title  to  certain 
real  estate  in  said  city  of  Butte,  based  substantially  on  the  same  claims  as  the 
said  former  cases,  were  depending  and  standing  for  decision,  and  were  also 
known  as  the  Smoke-Hotise  Cases;  and  whereas,  it  further  appears  that  one 
James  A.  Murray  of  sa^id  Butte  city,  January  10,  1887,  did  make  a  certain 
wager  on  the  decision  of  this  court  of  said  Smoke-House  Cases  then  depend- 
ing, with  one  James  W.  Murphy,  and  with  him  did  bet  that  the  said  supreme 
court  would  not  reverse  their  former  decision  in  said  cases;  and  whereas,  it 
further  appears  that  the  said  James  A.  Murray  did  publish  and  utter,  and 
cause  to  be  published  and  uttered,  in  a  newspaper  of  general  cii'culation,  to- 
wit,  the  Helena  Independent,  on  the  eleventh  day  of  January,  A.  D.  1887,  at 
Helena,  Montana,  the  following  dispatch,  to-wit:  'Cannon  and  Murphy,  real 
estate  agents,  to-day  made  a  wager  of  $500  that,  owing  to  the  Influence  of 
some  surface  claimants  on  the  Smoke-House  lode,  the  supreme  court  would 
reverse  their  former  decision  in  the  Smoke-House  Case.'" 

There  are  two  grounds  of  contempt  set  out  in  said  warrant.  One  is  the 
nuiking  of  a  wager  or  bet  upon  the  decision  of  the  suit  then  pending  before 
this  court;  and  the  other  is  the  publication  of  the  telegram  by  the  defendant 
Murray. 

2.  From  the  agreed  statement  of  facts  filed  by  counsel,  and  the  aflSdavits 
and  other  testimony  heard  in  the  cause,  the  following  facts  appear,  to-wit: 
That,  as  set  forth  in  the  warrant  of  arrest,  there  were  certain  cases  pending 
in  this  court  at  the  time  of  the  publication  of  the  telegram,  and  that  there 
had  been  certain  other  cases  heard  and  disposed  of  at  a  former  term  of  this 
court,  of  substantially  the  same  kind,  all  known  as  the  Smoke-House  Cases, 
6  Mont.  397,  12  Pac.  Rep.  858;  that  the  defendant  Murray  was  the  plaintiff 
in  said  cases,  and  as  to  those  disposed  of  he  had  been  successful;  that  he 
claimed  the  lots  in  controversy  under  .a  mining  right,  and  defendants  in  said 
suits  were  claimants  to  the  surface  of  the  same  lots;  that  he  had  gained  his 
suits  as  to  some  of  the  claimants,  but  as  to  others  they  were  pending  for  trial 
before  the  court  then  in  session;  that,  in  a  conversation  between  the  defend- 
ants in  this  proceeding.  Murphy  told  Murray  that  he  thought  the  supreme 
court  would  reverse  its  former  decision;  that  there  would  be  more  influence 
and  new  points  in  the  case,  and  that  he  had  learned  this  from  the  attorneys 
of  the  claimants;  he  further  said  that  he  could  get  money  to  bet  on  the  case. 
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And  it  also  further  appeared  that  Murray  agreed  to  take  the  bet,  and  that  he 
gave  one  Jolly  S250  to  give  to  Murphy  with  which  to  make  the  bet,  and, 
after  Murphy  had  received  the  money  thus  furnished  by  Murray  himself, 
they  made  the  wager,  and  placed  the  money  in.  the  hands  of  one  J^owery,  as 
stakeholder.  It  appears  that  Murray  was  the  owner  of  all  the  money,  and, 
in  point  of  fact.  Murphy  had  no  interest  whatever  in  the  wager,  for  it  was 
Murray  betting  with  himself,  through  a  secret  understanding  with  Jolly.  Mur- 
phy thought  he  was  making  a  genuine  wager  for  Jolly,  and  is  chargeable' 
with  whatever  moral  delinquency  that  may  attach  to  ^uch  intent.  But  as 
Murray  had  agreed  with  Jolly  that  he  should  not  lose  the  money,  and  had 
furnished  it  himself,  there  was  no  wager,  and  hence  Murphy  is  not  guilty  of 
making  any  wager  as  charged  in  the  warrant,  and  must  be  discharged.  So. 
likewise,  must  Murray  be  discharged,  so  far  as  this  branch  of  the  case  is 
concerned;  and  we  need  nut  pass  upon  the  question  whether  the  making  a 
wager  upon  the  decision  of  a  suit  pending  before  a  court  is  a  contempt  of  court. 

3.  It  further  appeared  that  Murray  did  prepaie,  and  cause  to  be  published, 
the  telegram  as  set  out  in  the  warrant.  This  presents  a  much  graver  ques- 
tion for  our  consideration.  The  defendant  disclaims  in  his  ailidavit  any  in- 
tention to  treat  the  court  with  the  slightest  contempt  in  publishing  said  tele- 
gram; but  the  court  is  not  bound  by  such  disclaimer,  but  may  inquire  into 
the  truth  of  the  matter.  "The  meaning  and  intent  of  the  defendant  in  pub- 
lishing the  dispatch  must  be  determined  by  a  fair  interpretation  of  the  lan- 
guage used.  *'  "The  construction  and  tendency  of  the  publication,  as  bearing 
upon  its  character  as  a  contempt,  are  matters  of  law  for  the  court."  Henry 
v.  ICllis,  49  Iowa,  205;  People  v.  Wilson,  64  111.  195;  and  also  numerous 
authorities  cited  in  the  latter  casa 

The  defendant  says  in  bis  affidavit  that  in  making  the  publication  in  the 
Independent  he  "intended  no  disrespect  or  improper  conduct  towards  the 
court;  but,  on  the  contrary,  was  prompted  solely  to  so  publish  the  same  as  an 
item  of  news,  and  apprise  the  court  of  what  had  transpired,  that  it  might  act 
in  the  premises  as  it  saw  proper."  He  further  says  that  Murphy  and  Cannon 
were  copartners  in  the  real-estate  business,  and  on  that  account  interested  in 
having  the  surface  claimants  succeed  in  said  cases;  that  Murphy  stated  to 
him  in  substance  and  effect  the  facts  published  in  the  Independent*  and  he  was 
thus  informed  of  the  wager  at  the  time  he  sent  the  dispatch*.  On  the  hearing 
of  this  cause,  the  defendant  voluntarily  put  himself  upon  the  witness  stand, 
and,  among  other  things,  swore  that  his  object  in  sending  that  telegram  was 
"to  have  the  thing  generally  discussed  to  have  a  chance  to  make  wagers,  as 
he  was  satisfied  the  decision  would  not  be  reversed."  He  further  discloses 
the  fact  that  Cannon  and  Murphy  had  made  no  wager  at  all,  but  that  he  had 
procured  a  simulated  one  to  be  made. 

It  is  seldom  we  find  as  many  contradictions  and  as  much  falsehood  in  so 
short  a  record  as  the  case  before  us  contains.  The  dispatch  itself  is  false. 
Cannon  and  Murphy  had  made  no  wager.  Murphy  had  not  informed  him  of 
the  wager;  he  knew  all  about  it  himself.  He  says  his  sole  purpose  was  to 
publish  it  as  an  item  of  news,  and  apprise  the  court  of  what  had  transpired, 
that  it  might  act  in  the  premises  as  it  saw  proper.  Then,  again,  he  says  his 
purpose  was  to  have  the  matter  generally  discussed,  that  he  might  have  a 
chance  to  make  wagers  on  the  decision.  We  do  not  believe  that  any  of  the 
reasons  given  is  the  true  one;  but  we  will  consider  what  the  motive  was.  In 
the  conversation  he  had  with  Murphy,  the  latter  told  him  that  the  counsel  for 
the  claimants  in  the  Smoke-House  Cases  had  developed  some  new  points  that 
lie  believed  would  cause  the  court  to  decide  his  suits  then  pending  before  it 
against  him.  In  this  is  to  be  found  the  real  motive  that  moved  the  defendant 
to  send  the  telegram.  In  the  words  "that  owing  to  the  influence  of  some  sur- 
face claimants  on  the  Smoke-House  lode  the  supreme  court  would  reverse  its 
formei  decision"  lurks  the  insinuation  that  undue  influence  was  b3ing  brought 
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to  bear  upon  the  court  by  his  adversaries  in  said  suits.  He  expected  in  this 
way  to  make  the  public  believe  that  Cannon  &  Murphy,  a  firm  of  real-estate 
dealers  in  the  city  of  Butte,  would  not  make  a  wager  of  $500  that  some  of  the 
"surface  claimants"  would  so  influence  the  court  that  it  would  reverse  its 
former  decision,  without  having  strong  grounds  for  believing  it  was  true. 
He  intended,  by  sending  the  telegram  to  the  Independent,  and  publishing  it 
in  the  city  where  the  court  was  then  sitting,  to  reach  the  court.  He  sa>^, 
himself,  in  his  affidavit,  that  his  purpose  was  to  apprise  the  court  of  wliat  had 
transpired,  that  it  might  act  in  the  premises  as  it  saw  proper.  He  fabricated 
a  falsehood,  attributed  it  to  other  parties,  and  published  it,  to  apprise  the  court 
of  what  had  transpired, — to  influence  its  decision  in  the  suits  then  pending 
before  it  in  which  he  was  a  party.  He  hoped  by  informing  the  judges  that  it 
was  believed  that  the  defendants  to  the  suits  in  which  he  was  plaintiff  were 
bringing  influence  to  bear  upon  them  so  that  they  would  reverse  their  former 
decision,  to  make  them  feel  that  they  could  not  afford  to  do  so.  lest  it  would  be 
said  of  them  by  ttie  public  that  they  had  been  induced  by  corruption  to  make 
such  decision.  His  purpose  to  reach  each  one  of  the  judges,  and  to  influence 
him  to  stand  firm  in  his  former  holding,  Is  as  obvious  as  if  he  had  sent  the 
dispatch  to  each  of  them  personally,  instead  of  publishing  it  in  a  newspaper, 
where  he  knew  they  were  bound  to  read  it.  If  the  telegram  had  been  true, 
he  might  have  been  excused  upon  the  ground  of  an  honest  motive.  But  what 
could  have  induced  him  to  manufacture  a  falsehood,  and  send  it,  but  a  cor- 
rupt motive  to  influence  the  court?  Must  a  court  that  sits  to  try  causes  be 
insulted  by  the  very  parties  to  the  suits  which  they  are  trying,  by  a  covert 
and  cowardly  insinuation  of  official  corruption,  and  have  no  power  to  punish 
such  parties  for  contempt?  To  deprive  them  of  such  power  is  to  take  away 
from  them  the  right  of  judicial  self-defense.  There  can  be  no  doubt  but  that 
his  conduct  is  a  contempt  of  couit  at  common  law.  ' 

Mr.  Bishop,  in  his  work  on  Criminal  Law,  vol.  2,  §  245,  says:  "And  ac- 
cording to  the  general  doctrine,  any  publication,  whether  by  parties  or  stran- 
gers, relating  to  a  cause  in  court,  if  it  has  a  tendency  to  prejudice  the  public 
respecting  its  merits,  and  to  corrupt  the  administration  of  justice  ♦  ♦  ♦ 
may  be  visited  as  a  contempt."  In  2  Hawk.  P.  C..220,  contempts  are  classi- 
fied as  contempts  in  the  face  of  the  court,  and  contemptuous  words  or  writ- 
ings concerning  £he  court.  Blackstone  says  contempts  may  be  committed 
"by  speaking  or  writing  contemptuously  of  the  court  or  judges  acting  in  their 
judicial  capacity,  ♦  ♦  ♦  and  by  anything,  in  short,  that  demonstrates  a 
gross  want  of  that  regard  and  respect  which,  when  once  courts  of  justice  are 
deprived  of,  their  authority  is  entirely  lost  among  the  people."  4  Cooley,  Bl. 
Comm.  285.  The  supreme  court  of  Illinois  has  defined  contempts  to  be  "di- 
rect," such  as  are  offered  in  the  presence  of  the  court  while  sitting  judicially, 
or  "constructive,"  such,  though  not  in  its  presence,  as  tend  by  their  operation 
to  obstruct  and  embarrass  or  prevent  the  due  administration  of  justice." 
8tuaTt  V.  People,  8  Scam.  895.  And  in  this  case  the  court  held  that  such 
acts  would  be  considered  as  done  in  its  presence.  Courts  are  organized  for  the 
administration  of  justice,  and  the  whole  doctrine  of  contempt  grows  out  of 
the  necessity  of  removing  every  obstruction  in  its  way,  by  visiting  summary 
punishment  upon  those  who  undertake  to  defeat  it.  The  right  to  punish  for 
contempt  is  inherent  in  all  courts  of  justice.  It  is  a  part  of  their  very  life, 
and  a  necessary  incident  to  the  exercise  of  judicial  power.  U,  8.  v.  New  Bed- 
ford  Bridge,  1  Woodb.  &  M.  407;  State  v.  Johnson,  1  Brev.  155;  Yates  v. 
Lansing,  9  Johns.  416;  Casat  v.  State,  40  Ark.  514;  U,  8.  v.  Hudson^  7 
Cranch,  82;  Stats  v.  Doty,  90  Amer.  Dec  674. 

In  the  case  of  Stuart  v.  People,  3  Scam.  395,  the  supreme  court  of  Dlinois 
say  that  "in  the  class  of  constructive  contempts  would  necessarily  be  included 
all  acts  calculated  to  impede,  embarrass,  or  obstruct  the  court  in  the  admin- 
istration of  justice."    Such  acts  would  be  considered  as  done  in  the  presence 
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of  the  court.  Contempts  committed  out  of  the  court's  presence  are  often  held 
to  have  been  constructively  committed  in  its  presence.  It  makes  no  differ- 
ence whether  the  defendant  was  iusButte  or  Helena,  in  the  court-house  in  the 
presence  of  the  court,  or  out  of  it,  when  he  published  the  obnoxious  dispatch, 
the  authority  to  punish  for  it  is  equally  clear  at  common  law.  Upon  the  right 
to  punish  for  constructive  contempts  in  England  and  America,  seeRespublica 
V.  Passmore,  3  Yeates,  441;  RespubU,ca  v.  Oswald,  1  Dall.  319;  Masters  v. 
Edwarda,  1  Caines,  Term  R.  515;  Tenney*8  Case,  3  Fost.  162.  In  the  case  of 
Neel  v.  State,  50  Amer.  Dec.  209,  the  court  say:  "This  power  extends  at  com- 
mon law,  not  only  to  acts  which  directly  and  openly  insult  or  resist  the  powet 
of  the  court,  or  the  purposes  of  the  judges,  but  to  consequential,  indirect,  and 
constructive  contempts,  which  obstruct  the  process,  degrade  the  authority, 
or  contaminate  the  purity  of  the  court." 

But  we  are  met  at  the  threshold  of  this  discussion  with  the  contention  that 
this  court  has  no  power  to  punish  for  this  contempt  for  want  of  jurisdiction. 
This  objection  is  founded  upon  the  idea  that  the  act  of  congress  of  March  2, 
1831,  carried  into  the  Revised  Statutes,  §  724,  applies  to  this  court.  Said 
statute  provides  that  the  United  States  courts  "shall  have  power  *  ♦  * 
to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts 
of  their  authority:  provided,  that  such  power  to  punish  contempts  shall  not 
be  construed  to  extend  to  any  cases,  except  to  misbehavior  of  any  pei-son  in 
their  presence,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  said  court  in  their  official  transac- 
tions, and  the  disobedience  or  resistance  of  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  de- 
cree, or  command  of  the  said  courts."  The  contempt  under  consideration 
does  not  come  within  the  classes  enumerated  in  the  statute  just  quoted;  hence 
if  this  court  is  a  United  States  court,  within  the  meaning  of  this  statute,  it 
has  no  jurisdiction  to  punish  the  defendant  for  said  contempt.  We  do  not 
think  this  statute  embraces  the  territorial  court.  It  applies  to  the  courts  of 
the  United  States  alone,  in  the  case  of  Clinton  v.  Englehrecht,  13  Wall.  447, 
the  supreme  court  of  the  United  States  say:  "The  judges  of  the  supreme 
court  of  the  territory  are  appointed  by  the  president  under  the  act  of  con- 
gress; but  this  does  not  make  the  courts  that  they  are  authorized  to  hold 
courts  of  the  United  States.  This  was  decided  long  since  in  Insurance  Co.\, 
Canter,  1  Pet.  546,  and  in  the  later  case  of  Benner  v.  Porter,  9  How.  235. 
Th^re  is  nothing  in  the  constitution  which  would  prevent  congress  from  con- 
ferring the  jurisdiction  which  they  exercise,  if  the  judges  were  elected  by  the 
people  of  the  territory,  and  commissioned  by  the  governor.  They  might  be 
clothed  with  the  same  authority  to  decide  all  cases  arising  under  the  consti- 
tution and  laws  of  the  United  States,  subject  to  the  same  Revision.  Indeed, 
it  can  hardly  be  supposed  that  the  earliest  territorial  courts  did  not  decide  such 
questions,  although  there  was  no  express  provision  to  that  effect,  as  we  have 
already  seen,  until  a  comparatively  recent  period.  There  is  no  supreme  court 
of  the  United  States,  in  the  sense  of  the  constitution,  in  theterritory  of  Utah. 
The  judges  are  not  appointed  for  the  siime  terms,  nor  is  the  jurisdiction  which 
they  exei'cise  part  of  the  judicial  power  conferred  by  the  constitution  or  the 
general  government.  Thie  courts  are  the  legislative  courts  of  the  territory, 
created  in  virtue  of  the  clause  which  authorizes  congress  to  make  all  needful 
rules  and  regulations  respecting  the  territories  belonging  to  the  United  States. " 
This  case  arose  in  the  territory  of  Utah  upon  the  question  whether  a  jury  had 
been  obtained  in  a  lawful  manner.  The  district  judge  had  them  summoned 
under  an  act  of  congress  prescribing  the  manner  in  which  the  United  States 
courts  should  be  governed  in  the  selection  of  jurors.  The  district  judge  acted 
upon  the  theory  that  the  supreme  and  district  courts  of  the  territories  were 
courts  of  the  United  States,  and  summoned  the  jury  by  an  open  venire,  as 
required  by  said  act  of  congress.    This  the  supreme  court  of  the  I  Tnited  States 
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held  to  be  error,  for  the  reasons  given  in  the  extract  from  the  opinion  given 
above.  .  We  think  it  clear  that  congress  never  intended  to  embrace  the  territorial 
courts  in  the  act  of  March  2,  1831,  above  quoted.  U,  8,  v.  Beebe,  2  Dak. 
298;  11  N.  W.  Rep.  505. 

But  we  are  met  with  the  further  objection  that  said  statute  regarding  con- 
tempts is  in  force  in  this  territory  under  that  provision  of  the  organic  act 
which  declares  "that  the  constitution  and  laws  of  the  United  States,  which 
are  not  locally  inapplicable,  shall  have  the  same  force  and  effect  within  the 
said  territory  of  Montana  as  elsewhere  in  the  United  States,"  and  it  may  be  in- 
sisted that  under  this  clause  the  act  of  March  2, 1831,  is  applicable  to  the  ter- 
ritorial courts.  In  the  case  of  ffombuckle  v.  Toombs,  18  Wall.  654,  the  su- 
preme court  of  the  United  states  say  that  "it  is  argued,  by  virtue  of  this 
enactment,  all  regulations  respecting  judicial  proceedings  wliich  are  contained 
in  any  of  the  acts  of  congress  are  imported  into  the  prUctice  of  the  territorial 
courts.  This  proposition  is  not  tenable.  *  *  *  That  clause  has  the  effect 
undoubtedly  of  importing  into  the  territory  the  laws  passed  by  congress  to 
prevent  and  punish  offen.ses  against  the  revenue,  the  mail  service,  and  otlier 
laws  of  a  general  character  and  universal  application,  but  not  those  of  specific 
application.  The  act  of  March  2, 1831,  has  a  specific  application  to  the  courts 
of  tlie  United  States  by  its  very  terms,  and  is  not  of  univei*sal  application,  and 
cannot  be  made  to  apply  to  the  territorial  courts  under  said  clause  of  said  organic 
act."  The  supreme  court,  in  the  same  case,  further  says:  "  Whenever  congress 
has  proceeded  to  organize  a  government  for  any  of  the  territories,  it  has  merely 
instituted  a  general  system  of  courts  therefor,  and  has  committed  to  the  terri- 
torial assembly  full  power,  subject  to  a  few  specified  or  implied  conditions,  of 
supplying  all  details  of  legislation  necessary  to  put  the  system  into  operation, 
even  to  the  defining  of  the  jurisdiction  of  the  several  courts.  As  a  general 
thing,  subject  to  the  general  scheme  of  local  government  chalked  out  by  the 
organic  act,  and  such  special  provisions  as  are  contained  therein,  the  local 
legislature  has  been  intrusted  with  the  enactment  of  the  entire  system  of  mu- 
nicipal law,  subject  also,  however,  to  the  right  of  congress  to  revise,  alter, 
and  revoke  at  its  discretion.  The  powers  thus  exercised  by  the  territorial 
legislatures  are  nearly  as  extensive  as  those  exercised  by  any  state  legislature. 
*  *  *  In  fine,  territorial  like  stiite  courts  are  invested  with  plenary  mu- 
nicipal jurisdiction." 

Byt  the  supreme  court  of  the  United  States  have  held,  in  substance^  that 
the  territorial  legislatures  may  limit  the  common-law  jurisdiction  of  this  court 
to  punish  for  contempts.  We  must  then  examine  this  question,  and  ascertain 
whether  this  has  been  done.  Section  566,  div,  1,  Code  Civil  Proc.,  declares 
that  the  following  acts  or  omissions,  in  respect  to  a.court  of  justice,  or  pro- 
ceedings therein,  are  contempts  of  the  authority  of  the  coui-t.  Then  follow 
12  enumerations  of  the  different  kinds  of  acts  or  omissions  which  constitute 
punishable  contempts.  There  is  nothing  in  the  statute  that  intimates  that 
those  enumerated  are  all  the  acts  or  omissions  which  are  contempts  of  the  au- 
thority of  the  court.  If  any  part  of  the  statute  embraces  the  acts  under  con- 
sideration, it  is  the  first,  which  says:  "Disorderly,  contemptuous,  or  insolent 
behavior  towards  the  judge  while  holding  colirt,  tending  to  interrupt  the  due 
course  of  a  trial,  or  other  judicial  procmling."  In  Hawkins^  definition  of 
contempts,  given  svpia,  he  classifies  them  as  contempts  in  the  face  of  the 
court,  and  contemptuous  words  or  writings  concerning  the  court.  Blackstone 
says  that  they  may  be  committed  in  the  face  of  the  court,  or  by  speaking  or 
writing  contemptuously  of  the  court,  or  the  judges  acting  in  their  judicial 
capacity. 

The  statute  says,  contemptuous  behavior  towards  the  judge  while  holding 
court,  tepding  to  interrupt  the  due  course  of  a  trial,  or  other  judicial  pro- 
ceeding. It  nowhere  provides  that  this  contemptuous  behavfor  towards  the 
judge  shall  be  in  his  presence.    If  defendant  had  written  a  letter  to  the 
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judges,  and  charged  them  with  corruption,  and  handed  it  to  them  while  on 
the  bench,  no  one  would  pretend  to  doubt  that  this  would  come  within  the 
statute.  But  suppose  he  had  mailed  such  a  letter  to  them  in  the  city  of  Butte, 
and  it  had  reached  tliem  by  due  course  of  mail,  would  not  this  be  as  much 
calculated  to  interrupt  the  due  course  of  a  trial  as  if  he  had  handed  it  to  them 
in  person?  Would  it  not  have  been  as  much  contemptuous  behavior  to- 
wards the  court  as  the  former  would  have  been?  And  wherein  would  tliis 
behavior  towards  the  judges  differ  in  principle,  or  in  the  degree  of  contempt 
it  shows  for  them,  from  sending  the  obnoxious  telegram  to  the  newspapers, 
to  not  only  reach  them,  but  to  publish  it  to  the  world  at  the  same  time?  It 
seems  to  us  that  for  a  party  to  a  case  in  court  to  do  this  is  contemptuous 
and  an  insolent  behavior  towards  the  judges  holding  court,  tending  to  in- 
terrupt the  due  course  of  a  trial,  or  other  judicial  proceeding.  Tliis  construc- 
tion of  the  statute  makes  it  embrace  the  whoJe  of  the  comm6n  law  on  the 
subject  of  contempts.  To  limit  it  by  construction  to  behavior  done  in  the 
presence  of  the  court,  or  so  near  as  to  interrupt  it,  would  be  to  add  to  the  pro- 
visions of  the  statutes  a  modification  which  the  legislature  did  not  attncli  to 
it,  and  to  present  the  legislative  anomaly  of  an  act  simply  declaratory  of  the 
common  law,  less  one  of  its  provisions,  without  the  slightest  hint  that  it  was 
the  intention  of  the  legislature  to  repeal  sych  provision.  To  so  construe  it 
as  to  make  it  embrace  all  the  common  law,  would  be  to  make  the  statute  but 
a  codification  of  the  common  law  Perliaps  it  may  be  contended  thjit  the  ex-  . 
pression  of  one  thing  is  the  exclusion  of  another,  and  the  leaving  out  of  the 
statute  one  provision  is  the  exclusion  pr  repeal  of  it.  Mr.  Bishop,  in  his 
Work  on  Statutory  Crimes,  says,  section  131,  that  "when  the  unwritten  and 
the  written  law,  the  same  as  when  two  statutes,  may  stand  together  without 
conflict  up  to  a  given  point,  there  is  not  properly  a  repeal."  But  we  need 
not  discuss  this,  as  we  hold  that  the  case  under  consideration  comes  within 
the  provision  of  the  statute.  We  think,  then,  that  the  statute  "but  aflirms  a 
principle  inherent  in  a  court  of  justice,  to  defend  itself  when  attacked,  as  an 
individual  man  has  the  right  to  do  for  his  own  preservation."  "The  statute 
merely  affirms  a  pre-existent  power,  and  does  not  attempt  to  restrict  its  exer- 
cise to  contempts  in  the  presence  of  the  court;  but  leaves  them  to  be  deter- 
mined by  the  principles  of  the  common  law." 

Wo  therefore  find  thedefendant  guilty  of  contempt,  as  charged  in  the  sec- 
ond allegation  in  the  warrant,  and  we  assess  his  punishment  by  a  fine  of 
e500. 

We  desire  to  thank  the  counsel  who  has  so  ably  conducted  the  case  as  ami- 
cus curies. 

McLeabt  and  Bach,  JJ.,  concurring, 

(36  Kan.  766) 

Lowe  v.  HioGiN^OTnAM. 
{Sujyreme  Court  of  Kansas.    October  8.  1887.) 

Negotiable  Instbcmentb — Action  by  Bona  Fide  Holder — Defenses. 

Id  an  action  brought  by  the  bona  fide  holder  of  a  negotiable  promissory  note,  it  is 
not  error  to  sustain  a  demurrer  to  the  evidence  of  the  maker,  where  there  is  no  tes- 
timony tending  to  show  want  of  consideration  for  the  note  or  any  fraud  in  the  in- 
ception thereof,  when  these  are  the  only  defenses  set  up  in  the  answer. 

{Syllabus  by  the  Court.) 

En-or  from  district  court,  Dickinson  county. 

On  rehearing.    Tor  opinion  on  former  hearing,  see  13  Pac.  Kep.  790. 

Simpson,  C.  Suit  upon  two  promissory  notes  executed  by  Lowe,  payable  to 
the  Jacksonville  Sulky  Plow  Works;  sold  by  them  to  William  P.  Higginbotham 
before  maturity,  one  for  $175,  one  ^160,  with  10  per  cent,  interest  from  date; 


Digitized  by 


Google 


152  PACIFIC  REPORTER.  [Kan. 

the  first  payable  the  first  of  May,  and  the  second  the  first  of  September, 
1884,  and  both  dated  twenty-seventh  September,  1883;  actions  originally  com- 
menced before  a  jqstice  of  the  peace,  appealed  to  the  district  court,  and  tried 
to  a  jury;  separate  action  on  each  note  before  justice,  but  consolidated  by  or- 
der of  the  district  court  for  trial.  The  district  court  found  "the  burden  of  the 
issues  rested  on  the  defendant,*'  Lowe,  and  gave  him  the  opening  and  close. 
His  evidence  consisted  of  the  testimony  of  himself,  and  his  attorney,  and  the 
depositions  of  William  E.  Veitch,  the  treasurer;  William  D.  Mathews,  the 
secretary;  and  James  H.  Hackett,  the  manager, — of  the  plow- works  company. 
The  plaintiff  below  demurred  to  the  evidence  for  the  reason  "that  the  facts 
proven  do  not  constitute  any  defense  to  the  action  of  the  plaintiff."  It 
was  sustained,  the  jury  discharged,  and  a  judgment  for  the  plaintiff  for 
amount  of  notes,  with  interest.  Amotion  for  a  new  trial  was  filed  and  over- 
ruled, and  the  error  complained  of  here,  and  principally  discussed  in  the  brief 
of  the  plaintiff  in  error,  is  the  ruling  of  the  court  sustaining  the  demurrer  to 
the  evidence  of  Lowe.  Lowe  filed  no  answer  in  writing,  reciting  his  defenses, 
but  the  evidence  was  alleged  to  be  directed  to  those  two  defenses  set  up  by 
oral  answer:  First,  fraud  in  the  inception  of  the  notes;  and,  second,  no  con- 
sideration. This  case  was  submitted  at  the  April  assignment  of  the  January 
term,  and  an  opinion  filed  in  May;  but,  subsequent  reflection  having  satisfied 
us  that  there  had  been  a  misapprehension  as  to  the  facts  of  the  case,  a  rehear- 
ing was  ordered,  and  this  was  had  in  June. 

I  have  carefully  re-examined  the  original  record  of  the  evidence,  and  find 
that,  in  the  copy  of  the  record  heretofore  used,  the  remarks  of  the  counsel 
were  so  blended  with  the  statements  of  a  witness  as  to  be  misleading,  and  to 
create  the  impression  on  the  mind  that  there  was  evidence  of  fraud  in  the  in- 
ception of  the  notes  sued  on,  when  in  fact  there  was  no  such  evidence  pre- 
sented. The  members  of  this  court  have  also  submitted  the  record  to  a  rigid 
examination,  and  do  not  find  any  such  evidence.  There  arose  a  misconcep- 
tion of  the  facts  in  the  former  opinion,  that  is  now  corrected.  '  The  same  dis- 
position is  to  be  made  of  the  case,  but  for  a  very  different  and  much  better 
reason.  The  plaintiff  in  error  had  signed  a  contract,  wherein  it  was  stipu- 
lated that  he  was  appointed^  agent  of  the  Jacksonville  Sulky  Plow  Company, 
in  the  townships  of  Hayes  and  Sherman,  Dickinson  county,  to  sell  their  light- 
draught  plow  attachments.  At  the  same  time  he  executed  the  notes  sued  on. 
The  consideration  alleged  for  the  notes  was  royalty  of  five  dollars  on  each  ma- 
chine to  the  owner  of  the  patent,  including  the  price  of  the  plow  at  $25.  The 
notes  were  received  in  payment  of  the  royalty  on  60  machines,  and  the  bal- 
ance due  on  each  machine,  being  the  sum  of  $20,  was  to  be  paid  when  or- 
dered. The  plaintiff  in  error  acted  in  the  belief  that  he  was  the  agent  of  the 
company;  that  they  would  send  machines  to  him  on  his  order,  without  refer- 
ence to  the  time  of  payment  by  him  to  the  company;  that,  under  the  contract, 
it  was  the  duty  of  the  company  to  await  payment  by  him  until  he  sold  and 
made  collections;  that  they  had  agreed  to  receive  good  notes  from  farmers  in 
payment  of  their  plow  attachments,  and  these  notes  could  not  be  had  until 
he  had  made  sales.  The  company  insisted  on  payment  for  machines  when  or- 
dered, and  the  agent  must  take  all  the  chances  of  collection  on  sales  made  by 
him;  that  they  would  receive  good  notes  in  payment  of  his  orders,  but  the 
notes  must  be  forthcoming  at  the  time  the  order  was  filled.  This  dispute  about 
the  construction  of  the  contract  seems  to  have  been  the  cause  of  the  litigation. 
There  is  no  evidence  tending  to  show  that  there  was  fraud  in  the  inception 
of  the  notes. 

The  plaintiff  in  error  made  a  very  foolish  contract.  He  paid  for  a  machine 
in  advance.  He  paid  the  royalty  on  30  machines  in  advance.  And,  while  he 
testifies  that  he  made  some  efforts  to  sell  machines  to  his  neighbors,  the  record 
does  not  disclose  that  he  has  ever  completed  the  sale  of  a  single  machine. 
There  is  nothing  in  the  record  to  show  want  of  consideration  for  the  notes. 
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"While  proof  tending  to  show  fraud  in  the  inception  of  the  notes  would  have 
cast  upon  holder  of  the  notes  the  burden  of  showing  innocence  in  the  pur- 
chase, and  want  of  notice  of  the  equities  of  the  maker,  evidence  of  a  want  of 
consideration  would  not  shift  the  burden  of  proof.  There  being  no  evidence 
of  fraud  in  the  inception  of  the  notes,  the  legal  principle  relied  on  by  counsel 
for  the  plaintiff  in  error  has  no  application  to  the  facts  as  recited  in  the  rec- 
ord. 

There  was  no  attempt  to  show  that  the  defendant  in  error  had  any  Itnowledge 
or  notice  of  the  facts  and  circumstances  attending  the  execution  of  the  notes 
and  conti-act.  The  construction  of  the  contract  sudhered  to  by  the  plow  com- 
pany seems  to  be  the  natural  import  of  the  words  used,  and  the  invariable 
practice  of  the  company  had  been,  under  such  contracts,  to  require  payment 
for  the  machine  when  ordered.  It  seems  there  was  no  error  in  the  court  sus- 
taining the  demurrer  to  the  evidence  of  the  plaintiff  in  error  on  the  trial  be- 
low, and  we  therefore  recommend  the  affirmance  of  the  judgment  of  the  dis- 
trict court. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concuriing. 

I 

(37  Ku.  301) 

OsBORN  ©.  Andrews. 
(Sftpreme  OouH  of  Kansas.    October  8,  1887.) 

pROMisROHY  Note— Fbaodulknt  Altkration — Effect  upon  Mortoaob. 

Where  a  note  signed  by  a  husband  and  wife  was  secured  by  a  mortgage  upon 
their  homestead,  and  the  husband,  when  about  to  deliver  the  note  and  mortgage  to 
the  mortgagee,  changed  '*  date"  to  *'due"  in  thenoteand  mortgage;  but,  upon  be- 
ing detected  in  his  act  by  the  mortgagee,  corrected  the  note  so  as  to  read  *'  with  in- 
terest from  date,"  as  originally  signed ;  and  the  mortgagee  accepted  the  note  and 
mortgage,  with  the  understanding  that  both  read  *•  with  interest  from  date,"  and 
loaned  his  money  thereon  :  Ae/d,  as  the  note  was  corrected  before  delivery  so  as 
to  read  as  originally  signed,  and  as  the  mortgage  was  intended  to  secure  said  note, 
and  the  word  "date"  was  changed  to  "due  "  fraudulently,  without  the  knowledge 
of  the  mortgagee  or  the  wife,  that  the  mortgagee  is  entitled  to  recover  thereon,  as 
there  was  no  material  alteration  in  the  note;  and  the  fraud  of  the  husband  in  at- 
tempting to  change  the  mortgage  could  not  defeat  the  foreclosure  thereof. 

{Syllabus  by  the  Ckntrt,) 

Error  from  district  court,  Wilson  county;  L.  Still  Well,  Judge. 
Kirkpatrick  &  Vestal,  for  plaintiflP  in  error.    T,  J.  Hudson,  for  defendant 
in  error.  / 

HoRTON,  C.  J.  This  action  was  brought  by  J.  B.  Andrees  against  Lizzie 
Osborn  and  her  husband,  J.  W.  C.  Osborn,  upon  a  certain  promissory  note 
of  3400,  secui'ed  by  mortgage,  alleged  to  have  been  executed  by  Osborn  and 
wife  to  J.  B.  Andrees.  In  answer  to  the  plaintiff's  petition,  Osborn  and  wife 
admitted  the  signatures  upon  the  note  and  mortgage  to  be  theirs,  but  con- 
tended that  the  terms  and  conditions  of  the  note,  as  well  as  the  mortgage,  had 
bet»n  materially  altered  since  the  execution  and  delivery  of  th^  same  to  the 
plaintiff.  The  jury  returned  a  general  verdict  for  Andrees  against  Osborn 
and  wife,  and  Lizzie  Osborn  complains  thereof.  The  note  set  forth  in  the 
petition  is  as  follows: 
"3400.  CiTERRYVALE,  Kans.,  Juue  28,  18^1. 

"Six  months  after  date  we  promise  to  pay  to  the  order  of  J.  B.  Andrees 
foiir  hundred  dollars,  payable  at  Cherryvale,  Kansas,  with  interest  at  the  rate 
of  12  per  cent,  per  annum  from  date  until  paid;  interest  payable  at  maturity 
of  note;  due  December  28th;  value  received.  J.  W.  C.  Osborn. 

"Lizzie  Osborn." 

In  addition  to  the  general  verdict,  the  jury  also  returned  into  court  certain 
spec^  findings  of  fact,  as  follows:   ^'Question,  Was  the  mortgage  in  suit, 
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after  it  was  signed  and  acknowledged  by  Oaborn's  wife,  altered  by  Osborn,  sc 
as  to  make  it  read  *  with  interest  from  due;*  instead  of  •  with  interest  from 
date?'  Answer,  Yes.  Q,  Was  this  alteration  made  with  Andrees' knowl- 
edge and  consent?  A,  Ko.  Q.  Was  such  alteration  made  without  the  knowl- 
edge and  consent  of  Mr3.  Lizzie  Osborn?     ^1.  We  believe  it  was." 

Upon  the  findings  of  fact,  Lizzie  Osborn,  the  wife,  moved  the  court  for 
judgment  in  her  favor.  This  was  refused,  and  thereupon  she  liletl  her  motion 
for  a  new  trial.  This  was  overruled.  All  the  evidence  produced  upon  the 
trial  shows  that  the  note  and  mortgage  were  signed,  as  alleged  in  the  petition, 
"with  interest  from  date." 

J.  W.  C.  Osborn  testified  concerning  the  alteration  as  follows:  "I  drew  up 
this  note  and  mortgage.  They  are  in  my  handwrite.  At  the  time  I  drew  up 
the  papers  1  thought  I  was  to  get  the  $400,  and  pay  interest  at  the  rate  of 
twelve  per  cent,  per  annum  from  date,  and  1  drew  the  note  and  mortgage 
that  way;  that  is,  I  drew  the  note  to  read,  *  with  interest  from  date  at  the 
rate  of  twelve  per  cent,  per  A.;  interest  payable  at  maturity  of  note.'  When 
I  presented  the  note  to  Mr.  Andrees,  he  said  he  couid  not  let  me  have  the 
money  that  way,  and  wanted  to  deduct  the  interest  from  the  face  of  the  note. 
I  finally  agreed  to  let  him  do  so,  and  I  then  erased  the  word  *  date,'  and  wrote 
the  word  'due'  after  it,  and  that  rfiade  the  note  read,  *with  interest  from  due' 
at  12  percent,  per  A.  till  paid;  interest  payable  at  maturity  of  note.  Andrees 
accepted  the  note  in  that  condition,  and  gave  me  $376.  I  made  the  change  in 
the  note  and  mortgage  after  my  wife  had  signed  them  and  acknowledged  the 
mortgage. " 

Andrees  testified,  in  answer,  that,  "at  the  time  1  loaned  Osborn  the  $400, 
I  went  to  his  office  in  Cherry  vale,  and  he  showed  me  the  note  and  mortgage. 
I  read  the  note,  and  it  was  all  right,  just  as  w.e  had  agreed  upon, — that  is,  it 
read  •  with  interest  at  12  per  cent,  per  annum  from  date;  interest  payable  at 
maturity  of  note;'  and  1  said  to  him  that  that  was  all  right.  I  then  glanced 
hurriedly  over  the  mortgage,  but  did  not  read  it.  I  saw  that  the  lots  were  de- 
scribed, and  that  the  mortgage  was  signed  and  acknowledged,  and  I  threw  it 
and  the  note  down  on  the  table  in  front  of  Osborn,  and  turned  partly  around, 
so  that  my  back  was  partly  to  Osborn  as  I  was  reaching  my  inside  coat-pocket 
for  my  pocket-book  for  the  money  to  give  him.  I  heard  him  make  a  move, 
and  I  glanced  over  my  shoulder,  and  saw  him  crossing  out  the  word  *date' 
in  the  note,  and  writing  the  word  *due'  aft^jr  it.  I  turned  round  and  asked 
him  why  he  did  that,  and,  hesitating  a  moment,  he  then  tried  to  make  me  be- 
lieve that  *due'  was  the  word  we  ought  to  use  in  the  note  to  .make  it  read 
right.  He  ins'isted  that  he  was  right,  and  I  told  him  that  unless  he  changed 
the  word  *  due '  back  to'  *  date '  he  would  not  get  any  of  m^  money.  He  then 
took  his  pen  and  wrote  *  ate  *  over  *  ue '  in  the  word  "due, "  and  I  then  accepted 
the  note  in  that  condition  and  gave  him  $400  in  cash.^  I  did  not  deduct  the 
interest  from  the  face  of  the  note,  as  he  ha^j  testified,  at  all.  He  took  the  mort- 
gage, and  put  it  in  an  envelope,  and  told  me  I  ought  to  send  it  to  Independence 
at  once,  and  have  it  recorded,  and  I  did  so  without  again  looking  at  it.  Os- 
born did  not  want  to  take  the  $400  loan  at  first.  He  wanted  $700,  and  claimed 
that  $4(  0  would  not  be  enough  to  let  him  out, — that  he  owed  some  small  claims 
amounting  to  more  than  four  hundred  dollars;  but  I  would  not  let  him  have 
any  more  on  his  proi»erty,  and  he  finally  took  it." 

It  is  evident  from  the  instructions,  and  the  general  verdict,  that  the  jury 
believed,  when  Andrees  received  the  note  and  mortgage,  that  the  note  read, 
as  originally  signed,  "with  interest  from  date."  The  defendants  below  at- 
tempted to  show  that  the  note,  when  actually  delivered,  read  "with  interest 
from  due."  In  this  view,  the  finding  of  the  jury  that  the  nxortgage  was  al- 
tered by  Osborn  so  as  to  read  "with  interest  from  due,"  instead  of  "with  in- 
terest from  date,"  is  immaterial;  because,  although  it  is  true  that  Osborn 
changed  the  note  "from  date"  to  "from  due,"  under  the  instructions  and  gen- 
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cral  finding  of  the  jury,  the  jury  found  in  Jiccordance  with  Andrees'  evidence 
that  Osburn  corrected  the  note  from  "due"  to  "date"  before  he  delivered  it- 
to  Andrees.  In  other  words,  Osborn  attempted  to  change  "date"  to  "due," 
and  thus,  by  altering  the  note  and  mortgage,  render  them  absolutely  void; 
but,  when  detected  in  his  purpose,  he  corrected  "due"  to  "date"  in  the  note; 
and  upon  the  note  as  thus  corrected  Andrees  loaned  the  money.  This  is  the 
note  which  the  mortgage  was  intended  to  secjire ;  this  is  the  note  which  was 
actually  secured  by  the  mortgage.  Under  the  general  verdict  and  the  find- 
ings, the  change  in  the  mortgage  of  "date"  to  "due"  was  the  fraudulent 
act  of  Osborn,  made  without  the  knowledge  or  consent  of  either  his  wife  or 
the  mortgagee,  and,  when  the  mortgagee  accepted  the  note  and  mortg^age,  he 
understood  that  the  note  was  secured  by  the  mortgage,  and  that  the  mortgage 
corresponded  with  the  note,  which  then  read,  "  with  interest  from  date. "  The 
fraudulent  act  and  conduct  of  Osborn  ought  not,  and  will  not,  defeat  recovery 
on  the  mortgage. 

Upon  the  conclusion  we  have  reached,  the  refusal  of  the  court  to  allow  Mrs. 
Osborn  to  show  that  the  property  described  in  the  mortgage  had  been  occu- 
pied by  her  and  her  husband  as  their  homestead  is  immaterial.  We  have  not 
deemed  it  necessary  to  consider  the  exceptions  presented  to  the  case  made, — 
although  some  of  them  are  well  taken, — as  the  judgment  rendered  is  not  to 
be  disturbed. 

The  judgment  of  the  district  court  will  oe  affirmed. 

(All  the  justices  concurring.) 

(37  Kan.  298)  xjr  ^     ^.v. 

Meconce  v.  MowEit  and  others. 
(Supreme  Court  of  KuTisas.    October  8,  1887.) 

Evidence— Rkgisteb  of  Baptisims  and  Burials — Proof  of  Identitt. 

When,  by  the  cnstoiu  of  a  religious  society,  a  register  of  baptisms  and  burials  is 
kept,  and  a  duly-verified  copy  of  tlie  same  is  offered  in  evidence  to  establish  that  a 
child  r^i^tered  as  having  been  buried  at  a  certain  time  is.  the  same  one  tliat  was 
registered  as  having  been  baptized  at  an  earlier  tinie,  and  which  shows  that  theen- 
tries  of  baptism  and  burial  were  made  in  different  names,  its  admission,  without 
further  evidence  tending  to  show  that  they  were  one  and  the  same  person,  is  error. 

iSyUabus  by  HoU,  C.) 

Error  from  district  court,  Wabaunsee  county;  John  Martin,  Judge. 
Overmeyer  if*  iSafford  and  H,  A.  Pierce,  for  plaintiff  in  error.    A.  H.  Case, 
for  defendant  in  error. 

Holt,  C.  This  was  an  action  of  ejectment  brought  by  the  plaintiff  in  er- 
ror, as  plaintiff,  against  the  defendant  in  error,  to  secure  possession  of  an  80- 
acre  tract  of  land  in  Wabaunsee  county,  Kansas.  The  plaintiff  bases  his  title 
on  these  alleged  facts:  That  he  was  married  to  Ahzh-nich,  a  Pottawatomie 
woman,  daughter  of  Nwa-yah-ko-se,  in  1852,  al  St.  Mary's,  Kansas;  that  in 
1853  a  daughter  was  born  to  him  and  his  wife  as  the  fruit  of  said  marriage, 
and  that  she  was  in  early  infancy  christened  Mary  Ann  Nwa-yah-ko-se  at  the 
Catholic  Church  of  St.  Mary's  Mission,  Kansas,  of  which  these  people  seem  to 
have  been  members;  that  in  1862  or  18t)3  this  land  was  allotted  to  his  daugh- 
ter as  allottee  No.  1,173,  and  that  in  1864  she  died  at  St.  Mary's;  no  other 
children  were  ever  bom  to  plaintiff  and  wife;  that  some  years  after  his  wife 
Ahzh-nich  died  without  will,  thus  leaving  him  the  sole  heir  of  this  Maiy  Ann 
Nwa-yah-ko-se;,that  a  pjitent  was  issued  subsequently  to  said  allotment,  in 
the  naifie  of  Mary  Ann  Nwa-yah-ko-se,  for  said  land.  The  defendant  admits 
the  allotment  to  Mary  Ann  Nwa-yah-ko-se,  and  that  a  patent  was  issued  to  a 
person  of  the  same  name,  but  contends  that  the  Mary  Ann  Nwa-yah-ko-se,  to 
whom  the  allotment  was  made  and  the  patent  issued,  was  not  the  little 
daughter  of  plaintiff  and  Ahzh-nich,  but  was  another  granddaughter  of  Old 
Nwa-yah-ko-se,  by  his  son  Moz-wa. 
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The  vit^  question  to  be  decided  in  this  action  is  the  identity  of  the  allottee. 
There  seems  to  be  no  conflict  of  testimony  about  the  marriage  of  plaintiff  with 
Ahzh-nich  under  the  name  of  Angelica,  the  daughter  of  Old  Nwa-yah-ko-se, 
and  of  the  birth  of  the  daughter  in  1853,  who  was  christened  Mary  Ann 
Nwa-yah-ko-se.  It  appears  in  evidence  that  the  plaintiff  was  a  member  of 
the  Chippewa  tribe  of  Indians,  and  was  employed  as  an  interpreter.  His 
duties  compelled  him  to  be  away  from  his  family  a  great  part  of  the  time. 
His  wife  and  daughter  lived  with  her  father.  Old  Nwa-yah-ko-se,  who  testi- 
fies he  is  118  years  old.  At  the  time  of  the  allotment  they  composed  one 
family.  The  old  man  obtained  160  acres,  the  mother  80,  and  the  child  the 
80  acres  in  dispute.  Some  testimony  was  introduced  to  the  effect  that  she 
died  either  the  year  of  the  allotment  or  the  year  following.  The  plaintiff  was 
not  at  home  at  the  death  of  his  daughter,  though  he  testified  that  he  had  seen 
her  after  the  allotment.  On  the  other  hand  it  was  testified  to  by  a  number  of 
witnesses  that  the  little  daughter  of  plaintiff,  Mary  Ann,  died  in  1859,  before 
the  allotment  was  made,  and  that  the  Mary  Ann  who  was  living  in  the  fam- 
ily of  old  Nwa-yah-ko-se  was  his  granddaughter  by  his  son  Moz-wa.  The  two 
Mary  Anns  were  further  distinguished  in  the  evidence  given  by  the  name  of 
Mary  Ann  Smooth-Face,  who  was  the  daughter  of  this  plaintiff  and  Angelica, 
and  Mary  Ann  Fock-Marked,  whom  defendant  claims  to  be  the  allottee. 
There  was  some  testimony  tending  to  show  that  Mary  Ann  Fock-Marked 
was  not  known  by  the  name  of  Mary  Ann  until  some  lime  in  the  year  1866 
or  1867. 

There  was  a  good  deal  of  conflicting  evidence  introduced,  with  no  veiy 
strong  preponderance  in  favor  of  either  party.  The  defendants,  to  e-stablish 
the  death  of  Mary  Ann  Nwa-yah-ko-se,  the  "Smooth-Face,"  in  1859,  intro- 
duced the  records  of  St.  Mary's  College,  a  Catholic  institution  at  St.  Mary's 
Mission,  Kansas,  as  follows: 

"For  the  year  of  our  Lord  1852,  in  the  thirtieth  day  of  October,  I  have  re- 
ceived the  mutual  consent  and  of  matrimony  between  Edward  Meconce  and 
Angel  ice,  the  daughter  of  Nowe'y-ko-se,  before  witnesses  No-wey-kose  and 
Eyen-abi.  Mouer  Gallond,  S.  J. 

"On  the  fourth  of  August,  1853, 1  baptized  Mary,  the  daughter  of  Edward 
Meconce,  and  Angelica,  his  wife.  Maur  Gallond,  S.  J.    [Seal.] 

"On  the  twenty-fourth  day  of  March,  1859,  was  buried  Mary  Kitchi-no- 
wey,  A-kesi-os  Vegen,  about  six  years  of  age. 

"M.  Gallond,  S.  J.    [Seal.] 

"Signed  in  presence  of  A.  J.  Beakley." 

A.  Sweese,  S.  J.,  certifies  under  oath  that  the  foregoing  is  a  true  aua  cor- 
rect copy  of  the  marriage  of  Edward  Meconce  and  Angelica,  the  daughter  of 
No-wey-axesi,  and  the  babtismal  register  of  Mary,  the  daughter  of  Edward 
Meconce,  and  Angelica,  his  wife;  also  the  registry  of  the  burial  of  Mary 
Kitchi  No-wey-a-no-se  Os  Vegen,  as  the  same  appears  of  record.  The  record 
is  authenticated  in  the  manner  provided  for  by  sections  380,  381,  Civil  Code. 
The  name  "Mary"  appears  in  the  records  of  babtism  and  burial,  and  it  also 
appears  therefrom  that  the  babe  christened  in  1853  would  have  been  in  1859 
of  about  the  age  of  the  child  burial;  but  these  statements,  taken  in  connec- 
tion with  the  other  part  of  the  record,  are  not  sufficient  to  establish  the  fact 
that  Mary,  the  daughter  of  Edward  Meconce,  and  Angelica,  his  wife,  who 
was  christened  August  4,  1853,  is  one  and  the  same  person  with  Mary  Kitchi 
No-wey-a-kesi  Os  Vegen,  who  was  buried  March  24,  1859. 

We  cannot  say  that  the  words  "Kitchi"  and  "Os  Vegen"  are  descriptive  in 
the  Indian  language,  which,  being  interpreted,  might  establish  the  identity, 
nor  is  there  anything  in  the  record,  outside  of  the  register's  certificate,  that 
would  establish  the  identity  of  the  babe  ttat  was  christened  in  1853  with  the 
young  child  that  was  buried  in  1859.  Neither  is  there  anything  in  the  certifi- 
cate of  the  custodian  of  the  church  records  that  would  indicate  that  this  was 
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a  register  of  a  family  kept  by  the  church.  We  can  readily  perceive  that  these 
records  of  the  church  at  St.  Mai7'8  would  have  had  a  great,  if  not  a  control- 
ling, influence  with  the  jury  that  tried  the  case.  If  there  had  beeA  any  identi- 
fication of  the  child  who  died  with  the  babe  who  was  baptised,  the  record,  if 
true,  would  have  been  conclusive  evidence  of  the  fact  tliat  Mary  Ann,  the 
daughter  of  the  plaintiff,  could  not  have  been  the  allottee. 

For  tlie  error  of  admitting  this  testimony,  we  think  the  judgment  should 
be  reversed,  and  so  recommend. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  229) 

Union  Pao.  Ry.  Co.  v,  EerrBS. 
{Supreme  Court  of  Kansat,    October  8,  1887.) 

1.  A]>PBAL— Rkvibw  of  Ruling  on  Dbmubreb. 

A  party  who  seeks  to  have  the  ruling  of  the  district  conrt,  on  a  denmrrer  to  the 
petition,  reviewed  in  this  conrt,  iinist  elect  to  stand  on  the  demurrer,  and  at  once 
oring  the  case  to  this  court;  or  an  answer  may  be  filed,  and  when  the  case  is  tried, 
if  it  is  tried  on  theoriKinal  petition,  and  then  brought  here  by  the  party  demurring, 
the  ruling  on  the  demurrer  will  be  passed  on  here. 

2.  Bamb— Aksweb  after  Dbmurbbb  Ovehru led— Petition  in  Error. 

,If,  alter  an  adverse  ruling  on  a  demurrer  to  the  petition,  the  defendant  files  an 
answer,  he  cannot  be  permitted  to  file  a  petition  in  error  in  this  court  to  review  the 
adverse  ruling ;  he  must  await  the  result  of  the  trial. 

8.  Same— Amended  PErmoN— Review  of  Original  Petition. 

When  a  demurrer  to  a  petition  has  been  overruled  and  the  defendant  answers, 
and  the  plaintiff  is  then  permitted  to  ameqd  the  petition,  and  to  this  amended  pe- 
tition the  defendant  answers,  and,  after  a  trial  is  nad  on  the  amended  pleadings, 
the  defendant  brin^  the  case  here  for  review,  this  court  will  not  consider  the  suf- 
ficiency of  the  original  petition. 

\8yUabut  by  Simpson^  C.) 

Error  from  Wyandotte  county;  W.  R.  Wagstaff,  Judge. 
/.  P.  Unher^  A,  L,  Williams,  and  Charles  Monroe,  for  plaintiff  in  error. 
Fife  cfe  Davidson  and  /.  A,  Hale,  for  defendant  in  error. 

Simpson,  C.  The  only  question  to  be  determined  in  this  case  is  one  of 
practice.  The  action  was  commenced  by  filing  the  petition  in  the  district 
court  of  Wyandotte  county  on  thesecond  day  of  February,  1885.  On  the  sec- 
ond day  of  March  the  plaintiff  in  error  (defendant  below)  filed  a  demurrer. 
The  decision  of  the  court  overruling  the  demurrer  was  entered  on  the  journal 
on  the  twenty-ninth  day  of  April,  1885,  "and  the  defendant  allowed  thirty 
days  to  answer."  The  petition  in  error,  to  reverse  the  ruling  of  the  court 
below  on  the  demurrer,  was  filed  in  this  court  on  the  tenth  day  of  June,  1885. 
On  the  seventeenth  day  of  May,  1885,  the  railway  company  filed  an  answer, 
and  the  cause  stood  at  issue  until  the  April  term,  1886,  when  the  plaintiff 
amended  his  petition,  and  a  trial  was  had  that  resulted  in  the  disagreement 
of  the  jury.  Thereupon  the  plaintiff  took  leave  to  amend  his  petition,  and 
on  the  twentieth  day  of  May,  1886,  filed  an  amended  petition ;  and  on  the 
first  day  of  June  thereafter  the  railway  company  filed  its  answer  to  this 
amended  petition.  Trial  was  had  on  the  amended  pleadingj^  at  the  July 
tei-m,  1886,  resulting  in  a  verdict  and  judgment  for  the  plaintiff,  and  the 
railway  company  bring  the  case  here  for  review ;  so  that  at  this  time  the  case 
is  here  on  a  petition  in  error  to  review  the  ruling  on  demurrer,  and  another 
petition  in  error  is  filed  to  review  the  proceedings  on  the  trial. 

A  party  who  seeks  to  have  the  ruling  of  the  district  court  on  a  demurrer  to 
the  petition  reviewed  in  this  court  must  elect  to  stand  on  the  demurrer,  and 
at  once  bring  the  case  to  this  court,  or  an  answer  may  be  filed,  and,  when  the 
case  is  finally  tried,  if  it  is  tried  on  the  original  petition,  and  then  brought  to 
this  court  by  the  party  demurring,  the  ruling  on  the  demurrer  will  be  passed 
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on  here.  If,  after  ao  adrerse  mlln^  on  a  demnrrer  to  the  petition,  the  de- 
fendant filej  an  answer,  h^  cann«jt  be  permitted  to  file  a  petition  in  error  in 
this  court  to  reverse  the  adverse  ruling;  he  must  await  the  resoJt  of  the  final 
trial.  When  a  demnrrer  to  the  petition  ha»  been  overruled,  and  the  defend- 
ant answers,  and  the  plaintiff  then  is  permitted  by  the  court  to  amend  the 
petition,  and  to  this  amended  p*^ition  the  defendant  answers,  and  after  a  trial 
is  had  on  the  amended  pleadings  the  defendant  brings  the  case  here  for  re- 
view, this  court  will  not  consider  the  si:fliciency  of  the  original  petition. 
Moore  v.  Wade,  8  Kan.  ii>^J;  Briggs  v.  Tye,  16  Kan.  2^5;  Ro9a  v.  Railtoay 
Co.,  18  Kan.  124;  GUchrUtj.  Hchmidling,  12  Kan.-2t>3. 
It  i&  recommended  tliat  the  petition  in  error  be  dismissed. 

By  the  Court.     It  is  so  ordered;  all  the  justices  concurring. 

iT,  Kan.  X19) 

Lewis  and  others  t;.  Linscott  and  others* 
i  Supreme  Ccntrt  of  Kansas.    October  8>  1887.) 

1«  APFKAL — CAmC  MADE—AlfEXDlfE^T  AfTCB  SlOWlJIO. 

When  a  case  nia«]e  for  this  coart  has  been  signed  and  certified  bythe  jndgeof  the 
district  c(jQn  wiio  trie<l  t)ieca<»e,  it  has  passed  beyond  his  control,  and  cannot  there- 
after t>e  amende*!,  altere<l,  or  changed  by  any  order  he  may  make. 

2.  Same— Review  or  Evide5ck— Mrsr  bk  Pbesebved  in  Recobd. 

In  all  ca<«es  where  this  court  fs  asked  to  determine  whether  there  is  sufficient  evi- 
dence to  sustain  a  verdict  or  finding,  and  on  all  kindred  questions,  the  record  should 
show  by  an  athrmative  statement,  or  by  such  recitals  as  make  it  apparent,  that  all 
the  evidence  is  preserved  in  the  record.  It  is  better  that  this  should  be  done  in  the 
body  of  the  record  than  in  the  certiticate  of  the  judge. 

3.  FBAUDULE5T  CoXVETAJCCE— Bv  DE0TOB  TO  ChILDRKX — JfDGMEirr  CREDITORS. 

A  conveyance  made  by  the  father  to  bis  children  of  all  his  available  real  and  per- 
sonal property,  and  the  delivery  by  the  father  to  a  son-in-law  of  a  large  sum  of 
money,  on  the  sole  consideration  of  a  promise  by  his  children  to  pay  certain  sched- 
uled indebtedne^M  of  the  father,  de^tignutcd  in  the  schedule  as  his  just  debt^,  exclud- 
ing therefrom  tlieindebte<lness  of  the  father  to  certain  judgment  creditors  of  wh«  se 
demands  the  children  had  knowledge  at  the  time  of  the  conveyance  and  delivery  of 
the  money,  is  fraudulent  and  void  as  to  such  judgment  creditors. 
(SyUalms  by  Simjaon,  C.) 
Error  from  district  court,  Jackson  county;  R.  ChoziER,  Judge. 
The  plaintiffs  in  error  are  N.  D.  Lewis,  the  father,  and  William  0.  Lewis, 
James  B.  Lewis,  GJeorge  A.  Lewis,  and  Joseph  W.  Lewis,  his  sons,  and 
Elizabeth  R.  Locke,  his  daughter,  and  A.  M.  Seaton,  a  pjirtner  in  business 
with  y.  D.  Lewis.     On  the  twentieth  day  of  March,  1884,  the  defendant  in 
error  S.  K.  Linscott  recovered  a  judgment  in  the  district  court  of  Jackson 
county, against  the  firm  of  Lewis  &  Seaton,  for  the  sum  of  $1,172.20 and  costs; 
the  judgment  bearing  interest  at  the  rate  of  12  per  cent,  per  annum.     The 
coats  now  amount  to  over  $100.     The  action  in  which  this  judgment  w^as  ren- 
derwl  was  founded  on  promissory  notes  of  Lewis  &  Seaton  given  to  Linscott 
in  May,  1883.     Execution  was  issued  on  this  judgment  on  the  thirty-first 
March,  1884,  and  on  the  first  day  of  April  it  was  levied  on  the  following  lands, 
alleged  to  be  the  property  of  N.  D.  Lewis  in  Jackson  county,  to- wit:    K.  E. 
J,  secti(m*No.  7;  the  N.  E.  4»  section  No.  8;  the  S.  E.  J,  section  No.  5;  and 
the  east  J  of  8.  W.  J,  section  No.  5, — all  in  township  No.  7  of  range  No.  16. 
On  the  twentieth  day  of  July,  1883,  N.  D.  Lewis  and  A.  M.  Seaton,  un- 
der the  firm  name  of  Lewis  &;  Seaton,  made  their  promissory  note  to  Bohart, 
Dillingham  &  Co.,  of  Kansas  City,  for  $1,000,  payable  in  30  days,  with  10 
per  cent,  interest  per  annum.    This  note  was  assigned  to  the  defendant  in  er- 
ror Linscott,  probably  for  collection;  and  on  the  twentieth  day  of  March,  1884, 
a  judgment  was  rendered  for  the  amount  remaining  due  and  unpaid  on  it.  in 
the  district  court  of  Jackson,  for  $716.40  and  costs,  with  interest  at  10  per 
cent,  per  annum.     Execution  issued  on  this  judgment  on  the  first  day  of  April, 
1884,  and  was  levied  on  the  above-described  lands,  alleged  to  be  the  property 
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of  N.  D.  Lewis.  These  lands  were  appraised  at  an  average  price  of  820.07  per 
acre.  On  tlie  seventeentii  day  of  January,  A.  D.  1884,  N.  D.  Lewis  called 
his  children  together,  and  his  attorneys  drew  up,  and  they  all  signed,  the  fol- 
lowing^ memoranda:  "January  17,  1884. 

"iN.  D.  LewiSvbeing  in  failing  health,  and  in  order  to  throw  off  the  burden 
of  business  cares,  malces  the  following  disposition  of  his  property,  and  pro- 
vision for  the  payment  of  his  just  debts,  viz.: 

"He  owns  the  following  lands  in  Jackson  county.  N.  W.  J  of  sec.  8,  town- 
ship No.  7,  range  16;    Homestead. 

"N.  E.  4of  sec.  7.    N.  E.  J  of  sec.  8.         ( 

"S.  E.  i  of  sec.  5.    E.  J  of  S.  W.  J  sec.  5.  J  Town  7,  range  16. 

560  acres 
160 

720 
"He  owns  the  following  property  in  Colorado:    S.  W.  J  sec.  19,  town  6 
south,  of  range  65  west;  and  S.  J.  N.  E.  J,  and  N.  J,  S,  E.  |,  sec.  24,  town  6 
south,  of  range  66  west. 

"He  owes  in  just  debts  as  follows:  The  sum  of  $13,225. 
"This  homestead  in  Jackson  county,  above  described  as  the  N.  W.  J  sec.  8, 
town  7,  range  16,  is  estimated  to  be  worth  about  $7,000.  His  homestead  he  will 
transfer  absolutely  to  his  five  children  by  way  of  advancement,  namely,  di  a 
gift,  provided  his  wife  will  consent  thereto.  The  valuation  of  the  remaining 
real  estate  in  Jackson  county,  Kansas,  is  $11,725.  The  valuation  of  personal 
property  on  said  mentioned  real  estate  is  $1,500. 

$11,725  00 
1,600  00 


$13,225  00 
"The  debts  of  said  Lewis  are  $13,225  00 

"The  design  of  N.  D.  Lewis  is  to  make  said  last-described  real  estate  pay 
off  said  just  debts. 

"The  said  Colorado  lands  are  incumbered  by  a  mortgage  of  about  $2,750. 
The  value  of  said  lands  is  about    ,-  -  -    ^,700  00 

The  value  of  the  cattle  on  said  ranch  is  about  •  1,500  00 


Making  a  total  of  property  in  Colorado,      -  -  $5,200  00 

Less  incumbrance  on  ranch,  -  -  -  2,750  00 


Actual  estate  in  Colorado,  -  -  •  .       $2,450  00 

"It  is  designed  to  deed  and  convey  the  above  property  in  Colorado  to  Celia 
Lewis,  wife  of  N.  D.  Lewis,  in  consideration  of  her  joining  in  the  convey- 
ance aforesaid,  if  she  will  do  so.  The  said  Celia  Lewis  has  refused  to  dispose 
of  any  Jackson  county  property  unless  she  is  indemnified  with  property  else- 
where, and  the  transfer  of  said  Colorado  property  to  her  is  in  justice  given 
her  in  consideration  of  the  extinguishment  of  her  right  elsewhere  in  tlie  nat- 
ure of  dower,  as  well  as  to  repay  her  for  moneys  and  property  heretofore  ad- 
vanced by  her  in  the  acquisition  of  the  Jackson  county  property. 

"We  have  read  over  the  minutes  above  made  and  here  attest  to  their  cor* 
re9tness  by  our  hands  this  seventeenth  day  of  January,  1884. 

"NicoDEMUs  Lewis.  Celia  Lewis. 

"William  O.  Lewis.  D.  W.  C.  Locke. 

'    "J.  B.  Lewis.  Geo.  H.  Lewis. 

"J.  W.  Lewis.  James  H.  Lowell." 

"W.  S.  HOAOLIN. 

Indorsed:  "Memorandum  of  the  transactions  of  1).  D.  Lewis  with  his  wife 
and  children." 
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9  3,000  00 

1.500  00 
80  00 

1,200  00 

500  00 

1,320  00 

500  00 

1,600  00 

135  00 

130  00 

10  00 

50  00 

500  Op 

2,800  00 

"A  SCHEDULE  OF  THE  DEBTS  AND  LIABILITIES  OF  N.  D, 

One  no|be  and  mortgage  dated  18,  bearing per  cent. 

interest,  favor  of  Francis  A.  Wliite  for     - 
One  note  and  mortgage  dated  May  3,  1881.  bearing  8  per 

cent,  interest,  favor  of  Mary  A.  Broddus  for 
Interest,      ------- 

One  note  favor  of  J.  H.  Wilson,  dated  about  the  first  of  Jan- 
uary, 1884,  with  12  per  cent,  interest. 
One  note  favor  of  Holton  City  Bank,  dated  January  16, 1885, 
One  note  favor  of  Mrs.  Clara  Nichols,      -  - 

One  note  given  to  Sid.  Hayden  about  February  1,  1883 — 12 

percent., 
One  note  favor  Valley  Falls  Bank,     -  -  -  - 

One  account  favor  of  Williams  and  Wenner, 

One  account  favor  of  G.  F.  King,       -  -  -  - 

One  account  favor  John  Knopf, 

One  account  favor  Scott  &  Co.,  -  -  -  - 

Miscellaneous  accounts,  including  attorney's  fees  and  claims, 
One  note  and  mortgage  favor  of  one  Newlin  upon  lands  in 
Colorado,  amounting,  with  interest,  to      - 

*  S13.225  00 

"We,  the  undersigned,  children  of  N.  D.  Lewis,  agree  severally  to  assume 
the  payment  of  the  debts  hereinbefore  scheduled,  as  follows:  (1)  Tlie  said 
William  O.  Lewis,  one-fifth  thereof;  (2)  the  said  James  B.  Lewis,  one-fifth 
thereof;  (3)  the  said  George  H.  Lewis,  one-fifth  thereof;  (4)  the  said  Joseph 
W.  Lewis,  one-fifth  thereof;  (5)  the  said  D.  W.  C.  Locke,  husband  of  Eliza- 
beth R.  Locke,  formerly  Elizabeth  R.  Lewis,  a  daughter  of  N.  D.  Lewis,  one- 
fifth  thereof.  The  consideration  for  said  assumption  being  the  transfer  to  us 
of  lands  of  said  N.D.Lewis  in  Jackson  county,  Kansas,  except  the  homestead 
or  home-place  of  said  N.  D.  Lewis,  and  the  sale  and  transfer  by  said  N.  D. 
Lewis  tO'the  undersigned  of  all  the  chattels  and  personal  property  belonging 
to  the  said  N.  D.  Lewis,  and  situated  and  located  on  the  farm  of  said  N.  D. 
Lewis  in  Jackson  county,  Kansas,  except  the  household  property. 

"In  witness  whereof  we  have  hereunto  set  our  hands  this  eighteenth  day 
of  January,  A.  D.  1884. 

"William  O.  Lewis.  D.  W.  C.  Locke. 

"George  H.  Lewis.^  Joseph  W.  Lewis." 

"  Jame»  B.  Lewis. 

Indorsed:  "Schedule  of  debts  of  N.  D.  Lewis,  assumed  by  W.  O.  I^wis 
et  al.'*  "Holton,  Kansas,  January  18,  1884. 

"For  and  in  consideration  of  the  sura  of  fifteen  hundred  dollars  (^1,500)  to 
me  in  hand  now  here  paid,  I  hereby  sell,  assign,  transfer,  and  set  over  unto 
William  O.  Lewis,  James  B.  Lewis,  George  H.  Lewis,  Joseph  W.  Lewis,  and 
D.  W.  C.  Locke  the  following-described  personal  property,  to- wit:  Two  yoke 
of  oxen,  four  head  of  horses,  one  pony,  one  cow  and  calf,  seven  hundred 
bushels  of  com  in  crib,  three  sets  of  double  harness,  one  buggy,  one  two-horse 
wagon,  all  the  saw-logs,  wood,  and  lumber,  and  all  other  personal  property, 
on  the  premises  of  the  undersigned,  in  Jackson  county,  Kansas,  excepting 
only  household  goods.  N.  D.  Lewis. 

"Witness:    James  H.  Lowell. 

"Contract  of  sale  of  personal  property  from  N.  D.  Lewis  to  W.  O.  Lewis 

The  following  are  the  findings  of  the  trial  court,  and  the  conclusions  of 
law: 

"This  day  came  the  said  plaintiff,  S.  K.  Linscott,  by  his  attorneys,  Hayden 
&  Hayden,  and  also  came  all  the  defendants,  except  A.  M.  Seaton,  by  their 
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attorneys,  Lowell  &  Walker  and  W.  S.  Hoaglin,  Esq.  The  said  A.  M.  Seaton, 
though  duly  and  personally  served  with  summons  herein,  still  failing  to  answer 
or  demur  to  the  petition,  though  his  answer  thereto  has  long  been  due,  and 
being  solemnly  called,  comes  not,  but  makes  default,  and  a  jury  being  duly 
waived,  this  cause  is  now  submitted  to  the  court  for  trial  upon  the  pleadings  and 
evidence,  and,  on  hearing  the  proofs  and  allegations  of  parties,  and  arguments 
of  counsel  thereon,  and  being  fully  advised  in  the  premises,  the  court  finds  as 
follows : 

"(1)  That  the  defendant  N.  D.  Lewis  and  A.  M.  Seaton  were  copartners, 
as  alleged  in  the  plaintiff's  petition. 

"(2)  That  the  defendants  N.  B.  Lewis  and  A.  M.  Seaton,  for  value  received, 
made,  executed,  and  delivered  to  the  plaintiff  and  to  Bohart,  Dillingham  <& 
Co.  all  of  the  promissory  notes  in  the  plaintiff's  petition  described,  in  the 
amounts,  at  the  times,  and  payable  as  therein  alleged,  and  that  said  note  made 
to  Bohart,  Dillingham  &  Co.  was  by  the  payees  thereof  sold,  transferred,  and 
indorsed  to  said  W.  H.  Bohart,  as  alleged  in  plaintiff's  petition. 

"(3)  That  said  judgments  in  favor  of  plaintiff,  and  in  favor  of  said  W.  H. 
Bohart,  were  duly  obtained  on  said  promissory  notes  against  saidN.  D.  Lewis 
and  A.  M.  Seaton,  as  alleged  in  plaintiff's  petition. 

"(4)  No  part  of  said  judgments,  or  either  of  them,  has  been  paid. 

"(5)  Executions  were  duly  issued  on  said  judgments,  and  for  want  of  goods 
or  chattels  were  each  duly  levied  on  the  lands  in  the  petition  described,  and 
proceedings  were  had  thereon,  and  the  executions  returned,  as  stated  in  the 
petition. 

"(6)  On  the  twentieth  day  of  March,  1884,  after  the  recovery  of  his  said 
judgment  against  said  N.  D.  Lewis  and  A.  M.  Seaton,  the  said  W.  H.  Bohart, 
for  the  purpose  of  avoiding  a  multiplicity  of  suits,  by  an  instrument  in  writ- 
ing July  assigned  his  said  judgment  to  the  plaintiff  S.  K.  Linscott,  and  thereby 
duly  appointed  him  (the  said  S.  K.  Linscott)  as  his  true  and  lawful  attorney 
to  ask,  demand,  and  receive  and  sue  out  executions,  and  take  all  lawful  ways 
for  the  recovery  of  the  money  due,  or  to  become  due,  on  said  judgment,  and 
to  acknowledge  satisfaction  or  discharge  of  the  same,  upon  the  understand- 
ing and  agi-eement  between  said  Bohart  and  the  plaintiff  that  the  second  c;iuse 
of  action  in  plaintiff's  petition  alleged  herein  should  be  prosecuted  by  plain- 
tiff in  this  action  in  behalf  of  said  W.  H.  Bohart;  the  expenses  and  costs  for 
which  the  plaintiff  might  be  liable  to  be  ratably  apportioned  between  and  borne 
by  said  Bohart  and  plaintiff,  as  alleged  in  plaintiff's  petition  herein. 

"(7)  On  and  before  the  eighteenth  day  of  January,  1884,  the  defendant  N. 
D.  Lewis  was  the  owner  and  seized  in  fee  of  all  the  following  described  prem- 
ises, situatetl  in  the  county  of  Jackson  and  state  of  Kansas,  to- wit:  The  north- 
east quarter  of  section  number  7;  the  north-east  quarter  of  section  number 
8;  the  south-east  quarter  section  number  5;  and  east  half  of  the  south-west 
quarter  of  section  5, — all  in  township  number  7^  of  range  number  16,  con- 
taining 560  acres. 

"(8)  On  said  January  18,  1884,  the  defendant  N.  D.  Lewis  and  his  wife,  . 
Celia  Lewis,  Vith  intent  on  the  part  of  N.  D,  Lewis  to  hinder,  delay,  and  de- 
fraud his  creditors,  and  especially  the  said  Linscott  and  said  Bohart,  and  with- 
out sufficient  consideration,  made,  executed,  acknowledged,  and  delivered  to 
defendants  William  O.  Lewis,  James  B.  Lewis,  George  H.  Lewis,  Joseph  W. 
Lewis,  and  Elizabeth  R.  Locke,  who  are  children  of  N.  D.  Lewis  and  Celia 
Lewis,  a  deed  for  said  560  acres  of  land,  which  deed  was  on  the  same  day  re- 
corded in  the  office  of  the  register  of  deeds  of  Jackson  county,  Kansas.  No 
part  of  the  land  described  in  said  deed  was  at  the  date  thereof  the  homestciid 
<Si  the  grantors  therein. 

"(9)  Upon  the  firat  day  of  the  term  of  court  at  which  the  judgments  in  fa- 
vor of  said  Linscott  and  said  Bohart  were  rendered,  to-wit,  March  20,  1884, 
the  lands  above  mentioned  were  incumbered  with  mortgages  which  are  stili 
V. 16p.no. 4 — 11 
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unsatisfied,  and  remain  liens  thereon,  as  follows:  One  in  favor  of  M.  A. 
Broaduss  o^  $1,500,  upon  said  north-east  quarter  of  section  number  7,  town- 
ship 7,  range  16;  and  one  in  favor  of  F.  A.  White  of  $3,000,  upon  said  south- 
east quarter,  and  the  east  half  of  the  south-west  quarter,  of  section  number 
5,  township  7,  range  16. 

"(10)  Since  the  commencement  of  this  action,  and  on  or  about  June  25, 
1884,  the  grantees  in  the  deed  of  N".  D.  Lewis  and  wife  to  their  childrencon- 
veyed  to  James  H.  Lowell  and  A.  D.  Walker  the  lands  aforesaid, — the  said 
Lowell  and  Walker  at  the  time  being  fully  advised  of  all  the  circumstances 
under  which  the  said  N.  D.  Lewis  and  Celia  Lewis  conveyed  said  lands  to 
their  children, — and  said  Lowell  and  Walker  took  said  land  subject  to  any 
claim  that  may  be  adjudged  against  the  same  in  this  action  in  favor  of  the 
plaintiff  and  said  Bohart. 

"(11)  There  is  now  due  on  the  judgment  in  favor  of  S.  K.  Linscott  includ- 
ing interest  and  costs  the  sum  of  $849.65,  and  on  the  judgment  in  favor  of 
Bohart,  including  interest  and  costs,  the  sum  of  $1,288.20. 

"(12)  The  said  A.  M.  Seaton  is,  and  at  the  commencement  of  this  action 
was,  insolvent,  and  had  no  property  whereon  to  levy. 

"And  the  court  finds  as  conclusions  of  law:  (1)  That  the  deed  set  forth 
in  the  petition  is  fraudulent  and  void  as  against  the  rights  and  claims  of  the 
plaintiff,  and  said  W.  H.  Bohart,  as  said  plaintiff  hath  in  his  said  petition 
averred;  (2)  that  plaintiff  is  entitled  to  a  judgment  and  decree  ordering  the 
lands  described  in  the  petition,  or  so  much  thereof  as  may  be  necessary  for 
that  purpose,  to  be  appraised  and  sold  subject  to  the  mortgages  found  to  be 
liens  thereon,  and  the  proceeds  applied  to  the  amounts  due  the  plaintiff  and 
Bohart  on  their  judgments  and  to  the  costs.  To  all  of  which  findings,  and  to 
each  of  them,  the  defendants  duly  excepted." 

Before  the  trial  (he  defendants  in  error  made  an  application  to  amend  the 
second  cause  of  action  in  their  petition  by  interlineation  showing  that,  in- 
stead of  liohart  selling  and  assigning  this  judgment  to  Linscott  for  a  valuable 
consideration,  he  merely  assigned  it  to  him  for  the  purpose  of  collection,  and 
to  save  costs,  and  to  prevent  multiplicity  of  suits.  The  leave  to  amend  was 
granted,  over  the  objection  of  the  plaintiffs  in  error.  There  was  a  motion  for 
a  new  trial  overruled,  a  judgment  for  defendants  in  error,  and  all  exceptions 
saved. 

The  assignments  of  error  insisted  on  here  are — Firsts  the  court  erred  in 
permitting  the  amendment  as  to  the  Bohart  judgment;  seconds  the  court 
erred  in  holding  the  memoranda  fraudulent;  thirdt  the  eighth  finding  of  fact 
is  not  sustained  by  sufficient  evidence,  and  will  not  support  conclusions  of 
law  No.  1;  fonrtht  that  certain  evidence  was  improperly  excluded  by  the 
trial  court.  On  the  other  hand,  the  defendants  in  error  insisted  that  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  finding  8  could  not  be 
questioned,  because  the  record  did  not  contain  all  the  evidence;  and  that  the 
certificate  of  the  trial  judge  that  it  did,  being  made  after  the  case  made  had 
been  signed  and  certified,  was  without  authority  of  law,  and  should  not  be 
considered. 

Lowell  {&  Walkei*  and  Lucien  Bakery  for  plaintiffs  in  error.  Hayden  d 
Hayden,  for  defendants  in  error. 

Simpson,  C.  The  question  of  practice  presented  by  the  record  first  claims 
our  attention.  It  affirmatively  appears  that  at  the  conclusion  of  the  trial  the 
plaintiffs  in  error  were  allowed  until  the  first  day  of  April,  1885,  within  which 
to  make  and  serve  a  case  for  the  supreme  court,  and  the  defendants  in  error 
to  have  10  days  thereafter  to  serve  suggestion  of  amendments  thereto.  The 
case  made  was  served,  and  acknowledgment  of  service  indorsed  on  the  third 
day  of  March.  The  case  made,  with  amendments  suggested,  was  presented 
to  the  judge  of  the  district  court,  and  settled  and  signed  by  him  on  the  sev- 
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enth  day  of  May,  in  presence  of  the  attorneys  of  record  on  both  sides.  On  the 
^  ninth  day  of  May  the  plaintiffs  in  error  served  notice  on  the  attorneys  of  the 
defendants  in  error  that  Application  would  be  made  on  the  twelfth  day  of 
May  to  have  corrected  the  certificate  of  the  judge  to  the  case  made.  On  that 
day  both  sides  appeared  before  the  judg^,  and  the  defendants  in  error  objected 
to  the  correction  of  the  certificate  for  the  reasons — First,  that  said  case 
made,  having  already  been  settled  and  signed,  and  ordered-  to  be  attested  by 
the  clerk  as  a  case  made  for  the  supreme  court,  the  said  judge  has  no  juris- 
diction to  correct,  alter,  and  amend  the  same;  second,  because  it  is  not  true 
that  said  case  made  contains  all  the  evidence.  At  the  same  time  the  defend- 
ants in  error  demanded,  in  writing,  of  the  attorneys  of  the  plaintiffs  in  error, 
that  the  case  made  be  immediately  filed  with  the  clerk,  and  that  said  clerk  at- 
test the  same,  and  attach  the  seal  of  the  court  thereto.  The  judge  granted 
the  request  of  the  plaintiffs  in  error,  and  finds  that  the  case  made  does  contain 
all  the  evidence  in  said  case,  and  certifies  accordingly ;  to  all  of  which  the  de- 
fendants in  error  duly  excepted. 

1.  It  is  claimed  by  the  defendants  in  error  that  the  additional  certificate  of 
the  judge  attached  to  the  case  made,  on  the  twelfth  day  of  May,  is  without 
authority  of  law;  that  all  control  over  the  record,  and  all  power  to  alter, 
amend,  and  correct  it,  ceased  on  the  seventh  day  of  May,  when  he  settled  and 
signed  the  case  made.  Numerous  decisions  of  this  court,  commencing  with 
the  case  of  Bartlett  v.  Feeney,  Jl  Kan.  593,  602,  and  ending  with  that  of 
Wilson  V.  Janes,  29  Kan.  233,  245,  are  cited  to  sustain  this  position.  The 
theory  of  these  cases  is  that,  after  the  judge  has  certified  the  case  made,  it 
passes  beyond  his  control,  and  cannot  thereafter  be  amended,  altered,  or  changed 
by  any  order  of  his. 

In  this  case,  some  days  subsequent  to  the  certification  of  the  case  made,  a 
supplemental  statement  was  added  to  the  certificate,  to  the  effect  that  the 
case  made  contained  all  the  evidence.  This  statement  should  appear  affirm- 
atively in  the  record  in  every  instance.  In  all  cases  in  which  this  court  is 
asked  to  determine  whether  there  is  sufficient  evidence  to  sustain  a  verdict  or 
finding,  and  all  kindred  questions,  the  record  should  show  by  an  affirmative 
statement,  or  by  such  recitals  as  to  make  it  apparent,  that  all  the  evidence  is 
preserved  in  the  record.  It  is  better  that  this  should  be  done  in  the  body  of 
the  record  than  in  the  certificate  of  tlie  judge.  The  judge  had  no  power  to 
make  the  supplemental  certificate  of  the  twelfth  of  May,  and  yet  his  action 
in  that  respect  does  no  material  injury  to  the  defendants  in  error,  from  the 
'  fact  that  it  is  apparent,  from  the  recitals  of  the  record,  that  it  does  contain 
all  the  evidence  given  on  the  trial  of  the  case.  The  record  shows  that  the 
plaintiff  introduced  certain  testimony,  and  then  rested.  The  defendant  then 
offered  testimony,  and  after  the  recitation  of  the  evidence  of  several  witnesses 
comes  the  expression,  "Defense  rests."  Plaintiff  then  has  William  H.  Web- 
ster sworn,  etc.  "Plaintiff  rests."  Defendant  then  offers  in  evidence,  "and 
rests."  Plaintiff  here  desires  to  recall  one  witness.  The  court  refuses  to 
open  the  case.  "Plaintiff  rests."  All  these  entries  in  the  record,  showing 
the  regularity  of  the  trial  proceedings,  are  sufficient  to  indicate  to  our  mind 
that  the  evidence  is  all  contained  in  the  record  before  us.  Dewey  v.  Linscott, 
20  Kan.  684. 

2.  Under  our  very  liberal  provisions  respecting  the  amendment  of  plead- 
ings, the  district  court  had  an  undoubted  right  to  make  the  amendment  com- 
plained of.  It  was  one  that  could  not,  in  its  nature,  be  very  prejudicial  to  tiie 
rights  of  the  plaintiffs  in  error.  It  was  an  almost  immaterial  question  to  them 
wliether  Linscott  owned  the  Bohart  judgment  absolutely,  or  whether  it  was 
assigned  to  him  for  the  purpose  of  collection;  in  either  event  he  could  main- 
tain the  suit  in  his  own  name.  It  is  not  prejudicial  to  the  rights  of  Lowell  & 
Walker.  They  are  not  only  purchasers  pendente  lite,  but,  by  reason  of  their 
relations  to  the  plaintiffs  in  error,  they  had  knowledge  of  the  circumstances 
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under  which  these  conveyances  were  made,  and  are  not  entitled  to  that  favor 
and  partiality  that  a  court  of  equity  always  shows  to  an  innocent  purchaser. 

3.  This  brings  to  us  the  real  question  of  the  case:  Wliat  is  the  legal  effect 
of  the  memoranda  made  on  the  seventeenth  day  of  January,  1884,  by  Lewis 
and  his  wife  and  his  children,  and  the  bill  of  sale  made  on  the  eighteenth  day 
of  January,  taking  them  all  together,  and  construing  them  in  the  light  of  the 
evidence  and  surrounding  circumstances? 

The  exact  facts  are  that  N.  D.  Lewis,  a  man  63  years  of  age,  owning  prop- 
erty that  according  to  his  own  showing  was  in  excess  of  his  indebtedness,  calls 
his  children  together,  makes  a  statement  to  them  of  his  financial  condition, 
and  then,  in  consideration  of  a  promise  by  them  to  pay  what  he  denominates 
his  just  debts,  conveys  to  them  all  his  property,  including  his  homestead,  per- 
sonal property,  and  the  sum  of  $1,500  in  money,  and  does  thisat  atime  when 
suits  are  pending  against  him  that  result  in  the  rendition  of  these  judgments 
represented  by  the  defendants  in  error;  there  being  no  promise  to  pay  these 
judgments  in  the  obligation  of  the  children,  but  these  judgment  creditors  be- 
ing carefully  excluded  in  all  these  transactions.  We  are  called  upon  by  the 
plaintiffs  in  error,  the  father  and  the  children,  to  legalize  the  attempt  to  avoid 
the  payment  of  these  judgments. 

It  matters  not  what  may  be  the  legal  characteristics  of  these  transactions, 
— whether  the  conveyances  are  assignments  for  the  benefit  of  creditors,  and 
void  as  to  the  defendants  in  error  because  not  in  compliance  with  our  statutes; 
or  whether  they  created  a  trust  in  favor  of  the  creditors  whose  debts  were  sched- 
uled; or  whether  they  are  void  as  against  creditors  upon  their  face,  and  with- 
out the  aid  of  any  extrinsic  evidence  showing  that  the  transaction  was  fraud- 
ulent j^er  8€,  Their  legal  effect,  if  permitted  to  stand,  would  be  that  the  acts 
and  conduct  of  the  debtor  necessarily  result  in  defrauding  the  creditors  who 
institute  this  action.  No  view  can  be  taken,  or  no  construction  given  these 
memoranda  and  conveyances,  with  the  accompanying  acts  and  deeds  of  the 
father  and  children,  consistent  with  the  rights  of  the  creditors,  and  with  the 
duty  and  obligation  of  Lewis  to  pay  his  just  debts.  The  property  of  the  father 
was  a  fund  out  of  which  all  his  just  debts  must  be  first  paid  before  gifts,  ad- 
vancements, or  good  bargains  could  result  to  the  advantage  of  his  children. 

Tlie  knowledge  of  the  children,  who  are  the  grantees  in  the  conveyances, 
and  are  to  be  the  recipients  of  valuable  property,  rightfully  subjected  to  the 
payment  of  the  grantor's  debts,  is  abundantly  shown  in  the  record.  In  fact, 
taking  all  the  circumstances  together  with  the  evidence,  it  is  impossible  to 
-avoid  the  conclusion  that  the  children  willingly  aided  the  father  in  the  attempt 
to  so  cover  the  property  that  it  could  not  be  subjected  to  the  payment  of  the 
judgments  sought  to  be  enforced  against  it. 

4.  It  is  said  that  the  eighth  finding  of  fact  by  the  trial  court  is  not  sustaine<i 
by  the  evidence,  and  will  not  support  the  first  conclusion  of  law.  In  the  first 
place,  these  written  mejiioranda  and  the  conveyances  being  in  evidence,  what 
was  their  legal  effect  was  a  question  for  the  court.  The  plaintiffs  in  error 
having  reduced  their  transactions  to  writing,  and  signed  the  memoraiida,  and 
having  executed  and  received  the  conveyances,  their  part  of  the  transaction 
was  evidenced  by  the  writing;  and  the  court  had  the  right,  and  discharged 
only  its  duty,  by  determining  the  legal  effect  of  these  writings,  and,  as  we 
have  practically  stated  heretofore  in  this  opinion,  these  of  themselves  are  suf- 
ficient to  authorize  the  finding  of  fact,  and  compel  the  conclusion  of  law.' 

AVe  do  not  believe  that  any  disinterested  person  can  read  the  testimony  of 
the  plaintiffs  in  error  without  being  irresistibly  led  to  the  conclusion  of  fact 
as  stated  in  the  eighth  finding. .  We  are  not  disposed  to  consider  any  of  the 
questions  arising  on  this  record  in  a  technical  spirit;  we  gather  the  facts  from 
the  whole  record,  and  try,  consistently  with  the  rules  governing  such  actions, 
to  determine  the  abstract  right  in  every  suit.  As  a  matter  of  fact,  the  record 
does  hot  show  a  request  for  the  separate  finding  of  fact  and  conclusions  of 
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law;  but  we  are  bound  to  conclude  that  the  trial  court  made  such  findings  as 
appeared  to  be  material  to  support  the  view  taken.  We  have  already  said 
that  the  whole  case  was  here,  so  that  we  can  determine  what  was  proven  on 
the  trial. 

There  are  enough  facts  established  by  the  testimony  that  the  children  of 
N.  D.  Lewis,  prior  to  and  at  the  ti'me  of  the  making  of  the  memoranda,  and 
at  the  time  of  the  execution  and  delivery  of  the  conveyances  of  the  homestead 
and  other  real  estate,  and  at  the  time  of  the  transfer  of  the  personal  property 
of  Lewis  to  his  ciiildren,  and  at  the  time  he  placed  in  the  hands  of  Locke,  his 
son-in-law,  the  sum  of  ^1,500,  all  knew  that  the  primary  object  of  all  these 
transactions  was  to  prevent  the  payment  by  Lewis  of  the  claims  of  Lii^scott 
and  Bohart.  There  ought  to  have  been  a  finding  of  these  facts;  they  were 
necessarily  embraced  in  the  judgment;  but,  because  there  is  no  special  find- 
ing to  this  effect,  this  case  should  not  be  reversed,  and  greater  injustice  done- 
There  are  findings  enough  to  support  the  judgment,  and  these  findings  of 
themselves  are  sufficient  to  justify  the  legal  conclusions  as  stated  in  the  record. 
It  is  true  that  a  debtor  can  prefer  his  creditor,  and  pay  him  to  the  exclusion 
of  other  creditors;  but  it  is  not  true,  and  n«ver  was,  that,  under  the  pretense 
of  a  sale,  a  debtor  can  convey  all  his  property  to  his  children,  who  are  not 
creditors,  and  thus  prevent  the  application  of  the  proceeds  of  judicial  sale  of 
his  property  to  the  payments  of  his  debts.  When  a  man,  largely  indebted, 
conveys  all  his  property,  real  and  personal,  to  his  children,  and  adds  to  this  a 
large  sum  of  money,  it  requires  very  strong  proof  to  disabuse  the  mind  of  a 
natural  inclination  to  conclude  that  the  transaction  was  intended  to  defraud 
creditors.  lii  this  case,  all  the  inferences  from  the  facts,  and  every  presump- 
tion of  the  law,  is  against  the  plaintiffs  in  error,  because  the  transaction  in 
all  its  parts  and  bearings  is  an  unusual  one.  •  It  is  rare  indeed  that  a  man  of 
the  age  of  N.  D.  Lewis  would  voluntarily  give  to  his  children  all  his  available 
property  and  ready  money,  at  a  time  of  life  when  more  than  at  any  other  he 
needed  it  most,  and  when,  according  to  their  own  showing,  they  were  all  rea- 
sonably well  stiirted  in  life.  There  can,  in  the  nature  of  things,  be  but  one 
explanation  for  such  a  transaction,  and  that  is,  his  desire  to  avoid  the  pay- 
ment of  the  Linscott  and  Bohart  judgments.  • 

5.  One  other  matter:  We  do  not  think  there  was  any  material  error  com- 
mitted by  the  court  below  in  refusing  to  permit  Locke  and  others  to  answer 
the  questions  asked  by  the  counsel  for  the  plaintiffs  in  error,  respecting  the 
memoranda  and  conveyances.  The  effort  of  counsel  seems  to  have  been  to 
have  the  witnesses  give  their  construction  of  this  transaction.  Mr.  Locke  iden- 
tifies the  memoranda;  says  that  he  signed  it,  and  the  others  signed  it.  They 
offer  it  in  evidence,  and  then  commences  a  series  of  questions,  the  object  of 
which  is  to  have  the  witnesses  state  the  reasons  why  this  property  was  con- 
veyed to  the  children  by  N.  D.  Lewis.  They  were  asked  if  it  was  not  intended 
as  a  gift,  and  other  questions,  the  answers  to  which  would  indicate  how  they 
regarded  the  transaction.  The  court  sustained  objections  to  all  such  ques- 
tions, because  it  appeared  that  the  transaction  was  reduced  to  writing,  signed 
by  all  the  parties,  and  was  offered  by  them  as  the  primary  proof  of  the  facts 
attending  the  conveyances.  The  legal  effect  of  these  memoranda  and  con- 
veyances, viewed  as  parts  of  one  entire  transaction,  was  a  question  for  the 
court,  and  not  one  about  which  interested  parties  could  be  permitted  to  ex- 
press opinions  as  to  what  they  believed  them  to  be,  or  how  they  regarded 
them. 

We  are  bound  by  every  consideration  to  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

By  the  Couet.    It  is  so  ordered;  all  the  justices  concurring. 
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(37  Kan.  327) 

'    Austin  v,  Jones  and  others. 
(Sujyreme  Churt  of  Kansas.    October  8. 1887.) 

Taxatioh— Limitation  of  Action  to  Set  Aside  Tax  Deed— Statutes  Construed. 

Section  1,  c.  40,  Sess.  Laws  1879,  which  appears  in  Gomp.  Laws  1885  as  section 
143,  e,  107,  does  not  repeal  or  limit  section  141,  c.  34,  Sess.  Laws  1876,  which  appears 
in  Coiup.  Laws  1885  as  section  141,  c.  107;  as  said  section  1,  c.  40,  Sess.  Laws  J  879, 
gives  the  land-owner  two  years  in  which  to  set  aside  "any  and  all  tax  deeds,'*  where 
different  or  successive  tax  deeds  upon  the  same  sale  have  been  put  on  record  by  the 
sanie  party, — not  merely  two  years  In  which  to  set  aside  tiie  last  tax  deed  put  on 
record  by  the  same  party,  but  two  years  in  which  to  set  aside  "any  and  all  "  such 
different  opsuccessive  tax  deeds  put  on  record,  without  regard  to  the  length  of  time 
which  the  prior  tax  deeds,  merged  in  the  last  tax  deed,  have  been  of  record. 

{SyUnbus  by  the  Court.) 

Error  from  superior  court,  Shawnee  county;  W.  C.  Webb,  Judge.  - 
A,  Bergen  and  E,  A,  Austin,  for  plaintiff  in  error.     Q,  C.  Clemens,  for  de- 
fendant in  error. 

HoRTON,  0.  J.  This  was  ah  action  brought  to  recover  the  possession  of  80 
acres  of  land  in  Shawnee  county.  The  defendants  alleged  in  their  answer 
that  the  land  was  subject  to  taxation  for  the  year  1873;  that  the  same  was 
sold  at  a  tax  sale,  May  5, 1874,  for  the  delinquent  taxes  of  1873,  to  B.  J. 
Bicker;  that  on  May  1,  1877,  Ricker  assigned  the  tax-sale  certificate  to  Jose- 
phine B.  Thomas;  that  on  May  8,  1877,  the  land  not  having  been  redeemed, 
Josephine  B.  Thomas  obtained  a  tax  d^ed  thereon,  which  was  recorded  May 
9,  1877;  that  subsequently,  having  been  advised  the  tax  deed  was  void  on  its 
face,  she  obtained  another  tax  deed  on  October  6,  1880,  which  was  recorded 
October  9, 1880;  that  on  December  20, 1880,  Josephine  B.  Thomas  and  her  hus- 
band Jonathan  Thomas  conveyed  the  land  to  the  defendants;  that  the  tax 
deed  of  October  6,  1880,  had  become  absolute  under  section  143,  c.  107,  Comp. 
Laws  1885,  before  this  action  was  commenced,  as  more  than  two  years  had 
elapsed  after  the  recording  of  this  second  tax  deed.  The  plaintiff,  in  reply, 
alleged  various  facts  concerning  the  tax  sales,  which,  if  proved,  are  sufficient 
to  avoid  the  tax  deeds,  if  such  defenses  are  not  barred  by  the  statute  of  limi- 
tations. The  defendants  demurred  generally  to  this  reply.  The  demurrer 
was  sustained  by  the  court,  and  of  this  ruling  the  plaintiff  complains. 

The  question  in  this  case  arises  over  the  construction  of  section  1,  c.  40, 
Sess.  Laws  1879,  which  amends  section  148,  c.  34,  Sess.  Laws  1876.  The  last 
tax  deed,  dated  October  6,  1880,  was  put  on  record  after  the  amendment  of 
1879  went  into  effect.  This  action  was  commenced  October  27,  1884;  nearly 
four  years  after  the  last  tax  deed  was  put  on  record,  but  less  than  five  yeai*s 
from  the  recording  of  the  same.  Under  the  provisions  of  section  141,  c.  107, 
Comp.  Laws  1885,  the  owner  of  the  fee  out  of  possession  may  commence  his 
action  against  the  tax  purchaser  at  any  time  within  five  years  from  the  time 
of  the  recording  of  the  tax  deed.  If  said  section  141  has  not  been  repealed 
or  limited  by  said  section  143,  c.  107,  Comp.  Laws  1885,  plaintiff  had  five  years 
from  October  9,  1880,  in  which  to  commence  his  action.  On  the  part  of  the 
plaintiffs  it  is  contended  that  section  1,  c,  40,  Sess.  Laws  1879,  (which  ap- 
pears in  the  Compiled  Laws  of  1885  as  section  143,  c.  107,)  does  not  bar  this 
action.  On  the  part  of  the  defendants  it  is  claimed  that  said  section  143,  c. 
107,  Comp.  Laws  1885,  changes  or  limits  section  141  of  said  chapter,  in  cases 
of  this  kind,  to  two  years  only. 

There  are  no  negative  prohibitory  words  in  said  section  143.  If  possible, 
the  two  sections  should  be  harmonized.  All  statutes  pari  mateiia  are  to  be 
read  and  construed  together,  as  if  they  .formed  parts  of  the  same  statute,  and 
were  enacted  at  the  same  time.  With  our  view  of  said  section  143,  it  is  not 
inconsistent  with  section  141,  We  do  not  think  the  legislature  intended,  by 
the  adoption  of  said  section  143,  to  shorten  the  time  within  which  the  orig- 
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Inal  owner  could  maintain  an  action  to  set  aside  tax  deeds  npon  land  owned 
by  him .  Under  a  different  construction,  if  the  county  clerk  issued  a  defective 
deed  at  Lrst,  and  the  tax  purchaser  then  procured  a  second  deed  regular  upon 
its  face,  the  original  owner  would  be  deprived  of  one,  two,  tliree,  or  more 
years  of  the  time  which  the  five-yeai-s' statute  gives  him  in  which  to  attack  the 
possession  or  title  of  the  tax  purchaser.  We  think  the  legislature  intended  to 
extend,  rather  than  limit,  the  time  of  limitation.  Under  section  141  the  land- 
owner has  five  years.  If  a  defective  or  irregular  tax  deed  has  been  recortled, 
and  no  subsequent  tax  deed  is  taken  out,  the  owner  may  commence  his  action 
against  the  tax  purchaser  at  any  time  within  five  years:  but  if  a  second  tax 
deed  is  taken  out  and  recorded,  he  has  also  two  years  thereafter  in  which  "to 
set  aside  any  or  all  the  tax  deeds"  upon  his  land.  While  it  is  true  that  the 
statute  provides  that  all  rights  claimed  by  the  tax-deed  holder  under  prior  tax 
deeds  are  waived  and  merged  into  the  second  or  latest  tax  deed*  such  prior  tax 
deeds  may  be  to  some  extent  a  cloud  upon  the  title,  and  the  owner  may  desire 
to  have  a  judicial  determination  thereof.  So,  if  four  or  more  years  have 
elapsed  between  the  issuance  and  recording  of  the  first  tax  deed  and  the  issu- 
ance and  recording  of  the  second  tax  deed,  the  owner  has  two  years  after  the 
last  tax  deed  is  recorded,  in  which  to  bring  his  action  to  set  aside  the  prior 
tax  deed,  as  well,  also,  as  the  last  tax  deed.  The  words  in  the  section  are 
that  he  has  two  years  in  which  to  set  aside  "any  and  all  tax  deeds." 

The  statute  as  we  construe  it  will  read  as  follows:  "In  all  cases  where  dif- 
ferent or  successive  tax  deeds  upon  the  same  sale  shall  be  put  on  record  by  the 
same  party,  or  in  interest  therewith,  it  shall  be  deemed  and  held  that  all  rights 
which  might  otherwise  be  claimed  [by  the  tax-deed  holder,  and  not  by  the 
original  owner]  under  all  or  any  tax  deed  prior  to  the  last  one  put  on  record 
shall  be  deemed  and  held  to  ba  waived,  [by  the  tax-deed  holder,  and  not  by 
the  original  owner,]  and  considered  as  merged  in  such  last  tax  deed  so  put  on 
record ;  and  in  all  cases  where  several  tax  deeds  shall  be  put  on  record  by  the 
same  party,  or  in  interest  therewith,  that  the  party  claiming  to  own  the  same 
land  may  obtain  an  action  for  the  recovery  of  the  possession  thereof,  or  to  set 
aside  any  or  all  such  tax  deeds,  [not  merely  the  last  one,  but  any  or  all,  and 
without  regard  to  the  length  of  time  which  some  of  them  may  have  been  in 
existence,]  at  any  time  within  two  years  from  the  taking  effect  of  this  act, 
[and  as  the  words  'not  thereafter'  are  Omitted,  the  words  'or  at  any  time 
within  the  limitation  fixed  by  other  statutes '  should  be  inserted;]  and  in  any 
case  of  the  recording  of  such  taix  deed  or  deeds  hereafter,  then  within  two 
years  from  the  time  of  putting  on  record  the  last  of  such  tax  deeds,  [or  at  any 
time  within  the  limitation  fixed  by  other  statutes.]"  Section  1,  c.  40,  Seas. 
Laws  1879;  section  143,  c.  107,  Comp.  Laws  1885.  The  construction  here 
given  permits  section  143  to  operate  without  repealing  or  limiting  said  sec- 
tion 141.  This  construction  is  also  in  accord  with  the  decisions  in  Myers  v. 
Coonradt,  2B  Kan.  211;  and  Corbin  v.  Bronscni,  Id.  552. 

The  order  and  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded,  with  direction  to  overrule  the  demurrer  filed  to  the  reply. 

'(All  the  justices  concurring.) 


(37  Kan.  281) 

ElSENHOUER  V.  StEIN, 

(Supreme  Court  of  Kansas,    October  8, 1SS7,) 

1.  Plbamwg— Separatr  Causes  of  Actiok-— Balance  Due,  and  Open  Account. 

A  petition  filed  in  the  district  court  which  alleges  that  defendant  is  indebted  to 
plaintiff  "to  balance  due.  as  per  settlement,*'  and  also  on  an  open,  itemized  ao- 
ootmt,  states  two  separate  causes  of  action. 
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2.  Same— Refusal  to  Number  Separate  Causes— Dismissal  of  Action. 

When  a  petition  embraces  two  separate  and  distinct  causes  of  action  in  one 
count,  and,  on  motion,  plaintiff  is  required  by  the  court  to  separately  state  and 
number  them,  and  he  refuses  to  do  so,  it  is  not  error  for  the  court  to  dismiss  the 
action  without  prejudice  to  a  future  one. 

iSynabus  by  Holt,  C) 

Error  from  district  court,  Dickinson  county;  M.  B.  Nicholson,  Judge. 

Trial  had  at  the  May  term,  1885,  and  judgment  for  defendant.  The  opin- 
ion states  the  material  facts. 

John  If.  Mahan,  for  plaintiff  in  error.  Stambaugh  c&  Uurdt  for  defend- 
ant in  error. 

Holt,  C.  The  plaintiff  filed  his  petition  in  the  district  court  of  Dick- 
inson county,  Kansas,  the  first  item  of  which  is:  "October  24,  1874,  to  bal- 
ance due,  as  per  settlement,  $73.03."  Then  follows  a  very  long,  open,  item- 
ized account,  none  of  the  items  of  such  account  being  a  part  of  the  $73.03. 
The  defendant  filed  his  motion  to  compel  the  plaintiff  to  separately  state  and 
number  his  causes  of  action  contained  in  the  petition.  The  court  sustained 
his  motion.  Plaintiff  refused  to  amend,  and  elected  to  stand  upon  his  peti- 
tion. The  defendant  then  obtained  20  days  from  the  rising  of  the  court  to  an- 
swer the  petition  of  the  plaintiff.  A  few  days  afterwards,  on  the  motion  of 
the  defendant,  the  court  vacated  the  order  permitting  the  defendant  to  an- 
swer, and  dismissed  this  cause  without  prejudice  to  a  future  action;  the 
plaintiff  being  present  and  objecting.  The  plaintiff  complains  of  the  decision 
of  the  district  court  in  compelling  him  to  separately  state  and  number  his 
causes  of  action,  and  also  of  the  order  dismissing  the  action. 

The  petition  embraces  a  cause  of  actionTJh  a  settlement,  and  also  one  upon 
an  open  account.  These  constitute  two  separate  and  distinct  causes  of  ac- 
tion, and  the  order  of  the  court  compelling  him  to  separately  number  and 
state  them  was  correct.  '  When  the  plaintiff  refused  to  amend,  and  determined 
to  stand  upon  his  petition,  he  compelled  the  trial  court  to  either  violate  its 
own  order,  and  try  the  case  in  disregard  of  the  long-established  rules  of  prac- 
tice, or  to  dismiss  the  action  witliout  prejudice.  The  trial  court  very  properly 
refused  to  virtually  nullify  its  own  reasonable  decision,  and  dismissed  the  ac- 
tion. This  was  right.  We  therefore  recommend  that  the  judgment  of  the 
court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  308) 

HaVner  and  others  ©.  Eberhardt  and  others. 

[Supreme  Court  of  Kansas.    October  8,  1887.) 

1.  l*LEA DING— General  Denial — Issues. 

When  the  petition  alleges  tlie  existence  of  a  partnership,  and  the  execution  of  a 
mechanic's  lien,  and  a  verified  answer  is  filed  denying  *'  each  and  every  allegation, 
averment,  and  statement  contained  in  the  plaintiff's  petition,"  the  existence  of  the 
partnership,  and  the  due  execution  of  the  lien,  are  such  issues  as  mubt  be  proved*on 
the  trial,  to  entitle  the  plaintiff  to  recover. 

2.  Mortgager — Recording — Priority. 

The  elVect  of  our  recording  act«  is  to  give  priority  of  lien  to  a  recorded  mortgage 
to  secure  a  pre-existing  indebtedness,  aver  an  unrecorded  mortgage  given  to  secure 
the  payment  of  machinery  furnished  in  the  construction  of  a  mill,  of  which  the 
mortgagee  of  the  recorded  mortgage  had  no  notice. 

3.  Appeal — Joinder  of  Plaintiffs  in  Error. 

One  of  the  numerous  parties  to  an  action  who  does  not  join  as  plaintiff  in  error 
in  the  petition  in  error,  will  not  be  allowed  to  complain  in  this  court,  about  ques- 
tions arising  on  the  record  that  he  may  deem  prejudicial  to  his  interest.     If  he  de- 
sires such  questions  reviewed,  he  must  tile,  or  join  in  the  filing  of  a  petition  in  error. 
{Syllabus  by  Sivipsonf  C.) 
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Error  from  district  court,  McPherson  county;  S.  O.  Hinds,  Judge. 
Smith  c&  Solomon,  for  plaintiffs  in  error.    John  McPhaiU  Simpson  &  Bow- 
kerf  and  J.  O.  Spivey^  for  defendants  in  error. 

Simpson,  C.  This  action  was  commenced  in  the  district  court  of  Mc- 
Pherson county  on  the  fourth  day  of  September,  1883,  by  Eberhardt  &  Suden- 
dorf ,  to  enforce  a  mechanic's  or  material  lien  for  lumber  furnished  to  S.  P. 
Carlton  and  W.  H.  Jamison  on  a  contract,  and  used  in  the  erection,  altering, 
and  repairing  of  a  mill  building  on  lots  35,  37,  39,  75,  77,  and  79  in  the  city  of 
Lindsburg.  The  amount  claimed  was  $781.82,  with  interest  from  August 
23,  1882.  The  petition  alleges  that  the  plaintiffs  below  were  "partners  un- 
der the  firm  name  of  Eberhardt  &  Sudendorf,"  and  a  copy  of  the  lien  filed 
September  21,  1882,  with  all  the  indorsements  thereon,  is  set  up  in  the  peti- 
tion. The  plaintiffs  in  error  were  made  defendants  in  the  action,  and  filed 
an  answer  verified  by  affidavit,  in  which  they  deny  each  and  every  allegation, 
averment,  and  statement  contained  in  the  plaintiffs'  petition.  Among  the 
jfrerments  of  the  plaintiffs'  petition  are— First,  "that  the  said  plaintiffs  are, 
and  at  several  times  hereinafter  stated  were,  partners  under  the  Arm  name  of 
Eberhardt  &  Sudendorf."  Third,  "that  the  said  defendants,  intending  to  avail 
themselves  of  the  benefits  of  the  laws  of  the  state  of  Kansas  securing  liens  to 
mechanics  and  others,  and  to  perfect  a  lien  on  said  premises  hereinbefore  de- 
scribed, as  a  security  for  the  payment  of  their  claim  for  lumber  and  other  mate- 
rial furnished  and  used  as  hereinbefore  set  out,  did  on  the  twenty-first  day 
of  September,  1882,  tile  with  the  clerk  of  the  district  court  of  McPherson 
county,  in  his  office,  their  claim,  containing  a  true  statement  of  their  demands 
against  the  defendants  W.  H.  Jamison  and  S*.  P.  Carlton,  after  deducting  all 
credits  and  offsets,  with  the  name  of  the  owner  of  the  premises  whereon  the 
building,  appurtenances,  and  improvements  have  been  erected,  altered,  and 
repaired,  also  a  description  of  the  property  to  be  charged  with  said  lien,  ver- 
ified by  the  affidavit  of  C.  Eberhardt,  one  of  the  plaintiffs;  a  copy  of  which 
statement,  with  all  indorsements  thereon,  is  hereunto  attached  and  filed  here- 
with, and  marked  *  Exhibit  A,'  and  made  a  part  of  the  petition. " 

1.  The  firet  question  presented  is,  what  was  put  in  issue  by  the  averments 
of  this  petition, and  the  verified  answer  of  Hayner  &  Co.?  Section  108,  Code, 
provides:  "In  all  actions,  allegations  of  the  execution  of  written  instruments., 
and  indorsements  thereon,  of  the  existence  of  a  corporation  or  partnership,  or 
of  any  appointment  or  authority,  shall  be  taken  as  true,  unless  the  denial  oi 
the  same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney." 

One  of  the  issues  made  by  the  pleadings  was  the  existence  of  the  partner- 
ship of  Eberhardt  &  Sudendorf.  They  assert  it,  and  its  existence  was  denied 
by  the  sworn  answer  of  the  plaintiffs  in  error.  Another  issue  made  by  the 
pleadings  was  the  execution  of  the  material  lien  asserted  by  the  plaintiffs  be- 
low in  the  third  paragraph  of  their  petition.  They  asserted  that  they  had 
executed  a  mechanic's  lien,  and  its  execution  was  denied  under  oath.  There 
can  be  no  question  but  what  the  lien  set  forth  is  a  written  instrument,  within 
the  meaning  of  section  108,  Code.  In  FergtLSon  v.  Tutt,  8  Kan.  376,  a  sher- 
iff's bond  is  held  to  be  such  an  instrument.  In  Railroad  Co,  v.  Wilson,  10  Kan. 
112,  a  bill  of  lading  is  within  the  statute.  In  Reed  v.  Arnold,  Id.  102,  a  note 
and  mortgage  18  considered  within  it.  In  School-District  v.  Carter,  11  Kan. 
445,  the  section  is  applied  to  a  school-order.  In  Washington  v.  Hohart,  17 
Kan.  275,  a  promissory  note  is  considered.  In  McVay  v.  English,  30  Kan. 
368, 1  Pac.  Hep.  795,  it  is  said  that  a  chattel  mortgage  is  included.  In  Mont- 
gomery V.  Road,  34  Kan.  122, 8  Pac.  Rep.  253,  a  real-estate  mortgage  is  within 
the  operation  of  the  section. 

The  existence  of  the  partnership,  and  the  executiion  of  the  lien,  were  in 
issue,  and  evidence  ought  to  have  been  offered  tending  to  prove  partnership 
ahd  execution  of  lien,  and,  as  there  was  neither,  the  demurrer  of  the  plain- 
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tiffs  in  error  to  the  evidence  ought  to  have  been  sustained.    Savings  Assort 
V.  Barber,  35  Kan.  488.  11  Pac.  Rep  330. 

2.  Knowlton  &  Dolan  became  parties  to  the  action  by  leave  of  the  court, 
and  flled  an  answer  and  cross-petition  by  which  they  claimed  a  machinery 
lien  6n  lots  35,  37,  39,  75,  77,  79,  81,  83,  and  85.  They  furnished  machinery 
and  fixtures  used  in  the  mill  of  the  value  of  $2,561.40,  at  divers  dates  from 
November  1,  1881,  up  to  and  including  March  4, 1883.  It  is  a  fair  statement 
of  the  evidence  to  say  that  the  machinery  furnished  by  Knowlton  &  Dolan 
was  all  delivered  and  set  up  about  the  last  of  November,  1881.  On  the  fourth 
March,  1883,  they  sent  an  employe  of  the  house  to  finish  a  purifier.  On  the 
twentieth  day  of  October,  1881,  W.  H.  Jamison,  the  then  owner  of  the  mill, 
brdered  certain  machinery  from  Knowlton  &  Dolan  by  written  order  in  which 
it  is  stated: 

"All  deferred  payments  to  draw  8  per  cent,  interest  per  annum  from  Feb- 
ruary 1,  1882.  The  title  to  the  above-specified  machinery  remains  and  is  to 
be  in  Knowlton  &  Dolan  until  the  same  is  fully  paid  for,  and  as  security  for 
the  payments  of  the  above  machinery.  I  agree  to  execute  a  mortgage  on  n^ 
mill,  building,  and  machinery  contained  therein,  and  l^eep  the  same  insured 
in  some  good  and  responsible  company  in  an  amount  equal  to  what  is  due, 
and  the  same  to  be  paid  to  Knowlton  &  Dolan,  in  case  of  fire,  as  their  inter- 
est may  jappear.  [Signed]  W.H.Jamison. 

"  We  accept  the  above  offer. 

[Signed!  "Knowlton  &  Dolan." 

In  April,  1882,  W.  H.  Jamison  sold  the  mill  property  to  S.  P.  Carlton,  and 
on  May  22, 1882,  Knowlton  &  Dolan  took  Carlton's  notes  for  the  amount  of  the 
machinery  claim. 

J.  E.  Hayner  &  Co.  had  a  mortgage  covering  lots  35, 37,  39,  75,  77,  79, 81, 
and  83,  executed  by  S.  P.  Carlton  to  them  on  the  eleventh  day  of  January, 
1883,  to  secure  a  pre-existing  debt  of  $4,000  that  Carlton  owed  J.  E.  Hayner 
&  Co.  for  "money  collected  on  goods  sold."  This  indebtedness  grew  out  of 
business  transactions  entirely  separate  from  the  mill.  This  mortgage  of  Carl- 
ton to  Hayner  &  Co.  was  recorded  in  McPherson  county  on  the  thirteenth  day 
of  January,  1883.  The  written  promise  of  Jamison  to  Knowlton  &  Dolan  to 
execute  a  mortgage  to  them  was  not  recorded.  Tfie  JU17  found  that,  at  the 
fime  the  mprtgage  from  Carlton  to  Hayner  &Co.  was  executed  and  recorded, 
Hayner  &  Co.  had  no  notice  of  the  agreement  of  Jamison  to  execute  a  mort- 
gage to  Knowlton  &  Dolkn  on  the  mill  property. 

This  state  of  facts  raises  the  question  of  seniority  of  lien  as  between  the 
agreement  of  Jamison  to  execute  a  mortgage  to  Knowlton  <&  Dolan,  and  the 
•mortgage  executed  and  recorded  by  Carlton  to  J.  E.  Hayner  &  Co.  to  secure  a 
pre-existing  indebtedness.  In  matters  of  this  kind,  there  is  always  an  equi- 
table assumption  that  whatever  is  agreed  to  be  done  is  to  be  considered  as  ac- 
complished; and  hence  the  agreement  of  Jamison  to  execute  and  deliver  a 
mortgage  on  tjie  mill  property  to  Knowlton  &  Dolan  is  to  be  given  the  same 
legal  effect,  in  the  determination  of  their  rights  in  this  controversy,  as  if  the 
mortgage  had  been  executed. 

The  mortgage  to  Hayner  &  Co.  having  been  recorded,  and  the  mortgage  to 
Knowlton  &  Dolaif  not  having  been  recorded,  and  Hayner  &  Co.  having  no 
notice  of  it,  ordinarily  the  Hayner  &  Co.  mortgage  takes  precedence  as  a  lien; 
but  it  is  contended  that  the  fact  that  the  mortgage  of  Hayner  &  Co.  was  to 
secure  a  pre-existing  indebtedness  makes  it  inferior  in  lien  to  that  of  Knowl- 
ton &  Dolan,  because  theirs  i^  first  in  time,  and  represents  a  superior  equity 
•  in  the  property  bound  by  the  liens  of  both  instruments.  Conceding  all  that 
is  claimed  in  this  respect, — that  by  the  rules  of  equity  as  usually  administered 
a  mortgage  for  purchase  money,  or  as  security  for  the  payment  of  material 
furnished  in  the  construction,  is  a  superior  equity  to  one  given  to  secure  a 
pre-existing  debt, — and  yet  the  proper  Bolution  of  the  question  here  depends 
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upon  the  construction  and  effect  of  the  recording  acts  of  the  legislature  of  this 
state.  Sections  19  and  20  of  the  act  regulating  the  conveyance  of  real  estate 
read  as  follows: 

"Sec,  19.  Every  instrument  in  writing  that  conveys  any  real  estate,  or 
whereby  any  real  estate  may  be  affected,  proved,  or  acknowledged,  and  certified 
in  the  manner  hereinbefore  prescribed,  may  be  recorded  in  the  office  of  the 
register  of  deeds  of  the  county  in  which  such  real  estate  is  situated. 

"Sec.  20.  Every  such  instrument  in  writing,  certified  and  recorded  in  the 
manner  hereinbefore  prescribed,  shall,  from  the  time  of  filing  the  same  with 
the  register  of  deeds  for  record,  impart  notice  to  all  persons  of  the  contents 
thereof;  and  all  subsequent  purchasers  and  mortgagees  shall  be  deemed  to 
purchase  with  notice. " 

The  evident  purpose  of  these  two  sections  of  the  statute  is  so  plainly  ex- 
pressed by  the  legislature  that  there  is  no  room  for  construction;  and  under 
any  known  rule  of  interpretation  there  are  no  exceptions  to  its  operation  but 
such  as  are  therein  created, — by  notice  of  the  existence  of  a  prior  mortgage, 
and  probably  such  notice  as  possession  by  some  other  person  than  the  mort- 
gagor might  impart.  All  outstanding  equities  of  which  the  mortgagee  had 
no  notice  at  the  time  of  the  execution  and  delivery  of  the  mortgage  are  ren- 
dered subordinate  to  its  lien  by  the  act  of  recording.  This  statute,  with  some 
variation  of  phraseology,  has  been  in  force  ever  since  the  third  year  of  our 
territorial  existence,  and  has  resulted  in  a  plain,  easy,  and  practical  method 
by  which  title  to  land,  and  written  instruments  affecUng  real  estate,  can  be 
determined  by  men  of  ordinary  intelligence  in  almost  every  case  with  that 
reasonable  certainty  that  is  so  much  to  be  desired.  To  hold  now  that  the  lien 
of  a  recorded  mortgage  should  be  postponed  in  favor  of  an  unrecorded  one,  for 
thfe  sole  reason  that  the  consideration  of  the  recorded  instrument  was  an  ante- 
c<^dent  debt,  would  not  only  antagonize  the  policy  of  the  statute,  but  would 
misinterpret  the  plain  language  by  which  that  policy  is  expressed. 

It  is  a  wise  state  policy  that  sweeps  away  the  accumulated  cobwebs  of  an 
obsolete  system  that  hang  about  the  muniments,  and  are  entwined  around  the 
chains  of  the  titles  to  real  estate  within  its  borders,  and  adopts  a  plain,  easily- 
understood,  and  perfectly  just  rule  of  public  registration,  founded  upon  the 
maxim,  "First  in  time,  first  in  right,"  qualified  by  notice  of  the  existence  of 
other  liens,  and  the  rights  of  a  party  in  possession.  Jackson  v.  Reidt  30  Kan. 
10,  1  Pac.  Rep.  308;  Lewis  v.  Kirk,  28  Kan.  497.  So  the  real  question  is, 
which  of  these  two  mortgages  was  first  recorded  without  notice  of  the  exist- 
tence  of  the  other?  The  jury  find  that  the  mortgage  of  Hayner  &  Co.  was  duly 
recorded,  and  that  they  had  no  notice  of  the  Knowlton  &  Dolan  moi-tgage. 

3.  Another  question  discussed  by  counsel  for  plaintiff  in  error  is  the  valid- 
ity of  the  mechanic  or  material  lien  claimed  by  Knowlton  &  Dolan.  As  we 
gather  and  understand  the  facts  disclosed  by  the  record  they  are  as  follows: 
The  machinery  for  which  the  lien  was  claimed  was  furnished  by  Knowlton 
&  Dolan  to  Jamison,  probably  with  knowledge  and  acquiescence  of  Carlton, 
about  the  last  of  the  year  1881.  It  was  certainly  furnished  and  put  up  by  the 
first  of  February,  1882,  for  on  that  date  the  mill  had  commenced  running  and 
doing  business,  and  it  was  practically  completed.  As,  under  the  express  terms 
of  the  statute,  the  lien  for  machinery  and  fixtures  must  be  filed  within  four 
months  after  the  furnishing  or  putting  up  of  the  machinery  and  fixtures,  it 
was  too  late.  Bashor  v.  Nordyke  &  M.  Co,,  25  Kan.  222.  But  it  is  con- 
tended that  the  subsequent  action  of  Knowlton  &  Dolan  some  time  in  the 
month  of  May,  1883,  by  sending  one  of  their  employes  to  the  mill  at  Linds- 
burg  to  repair  the  purifiers,  and,  in  repairing  them,  furnished  some  new  or 
additional  fixtures,  had  the  effect  to  extend  the  time  within  which  they  could 
file  their  lien  to  four  months  after  this  work  was  done.  There  is  another 
pretext  for  this  assumption  growing  out  of  some  evidence  tending  to  show, 
at  the  time  of  the  purchase  of  this  machinery  in  November,  1881,  by  Jamison, 
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from  Knowlton  &  Dolan,  they  had  made  a  guaranty  as  to  the  perfection  of 
the  machinery,  and  its  entire  adaptation  to  the  work  designed,  and  tliat  this 
work  done  and  the  material  furnished  in  May,  1883,  was  in  pui*suanee  of  that 
guaranty,  and  had  the  effect  to  extend  the  time  of  the  putting  up  to  that  date. 
We  do  not  think  so.  If,  by  the  terms  of  the  contract  of  purchase,  the  ma- 
chinery was  to  be  furnished  in  separate  or  detached  parcels,  at  stipulated  times, 
the  furnishing  would  not  be  complete  until  the  delivery  of  the  whole,  and  the 
putting  up  could  not  be  done  until  all  was  delivered;  and  probably  the  time 
within  which  a  material  lien  could  be  filed  would  be  reckoned  from  the  date 
of  the  delivery  and  putting  up  of  the  last  portion. 

But  the  evidence  in  the  case  does  not  justify  any  such  conclusion.  The 
fair  conclusion  to  be  given  all  the  facts  bearing  upon  this  question  is  that  the 
machinery  was  furnished  in  the  latter  part  of  the  year  1881,  and  was  put  in 
the  mill,  certainly  before  the  tenth  of  February,  1882,  because  it  was  run  at 
that  time,  and  could  not  have  been  running  if  the  machinery  had  not  been 
put  up.  The  subsequent  tinkering  in  May,  1883,  ought  not  to  be  regarded 
as  fixing  the  time  within  which  the  lien  could  be  filed.  We  are  in  great  doubt 
as  to  when  this  lien  was  filed.  There  is  no  positive  statement  in  the  record 
regarding  it,  and  there  is  no  indorsement  of  the  clerk  showing  the  date  of  til- 
ing; and  as  the  case  will  have  to  be  reversed  as  to  Eberhardt  &  Sudendorf, 
and  as  to  Knowlton  &  Dolan,  we  will  not  undertake  to  determine  when  it  was 
filed. 

4.  E.  Jerritt  was  made  a  party  defendant  in  the  original  action,  as  well  as 
in  the  petition  in  error  in  this  court.  He  anwered  to  the  original  action,  set- 
ting up  a  mortgage  for  $4,000  on  lots  35, 37,  and  39,  covered  by  the  mill  prop- 
erty, given  to  him  by  S.  P.  Carlton,  the  then  owner,  on  the  seventeenth  of 
May,  1882.  The  court  below  held  this  to  be  the  second  lien  on  the  mill  prop- 
erty; Eberhardt  &  Sudendorf  being  first,  itnowlton  &  Dolan  being  third,  and 
J.  E.  Ilayner  the  fourth.  Counsel  for  Jen*itt  filed  a  brief,  and  insist  that  the 
question  as  between  him  and  Eberhardt  &  Sudendorf  be  d  i  mined  here. 
While  all  exceptions  are  noted  in  favor  of  Jerritt,  he  does  not  join  in  the  pe- 
tition in  error,  and  it  is  doubtful  if,  under  such  a  condition  of  the  record,  we 
can  consider  such  questions.  Nor  does  it  make  any  practical  difference,  so 
far  as  he  is  concerned;  for  if,  on  the  new  trial  we  grant  the  plaintiffs  in  error, 
the  facts  do  not  justify  the  lien  of  Eberhardt  &  Sudendorf,  as  against  the  plain- 
tiffs in  error,  the  mortgage  of  Jerritt  would  be  the  first  lien,  unless  it  is  de- 
feated by  some  proof  that  was  not  offered  or  contained  in  the  record  of  the  case 
as  it  now  stands. 

It  is  recommended  that,  as  between  the  plaintiffs  in  error  and  Eberhardt  & 
Sudendorf  and  Knowlton  &  Dolan,  the  case  be  remanded  to  the  district  court 
of  McPherson  county  with  instructions  to  sustain  their  motion  for  a  rew  trial. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring, 

(37  Kan.  258) 

Perrine  and  another  t>.  Mayberry. 

(Supreme  Court  of  Kansas.    October  8,  1887.) 

Specific  Perpobmance — Against  Mabried  Woman. 

P.  and  wile  were  the  equitable  owners  of  160  acres  of  land,  occnpied  by  them  as 
a  homestead.  They  jointly  contracted  with  M.  to  sell  and  convey  to  him  80  acres 
thereof,  and  to  give  a  deed  therefor  when  they  had  obtained  the  legal  title.  Six 
hundred  cighty-fonr  dollars  and  eighty  cents  were  paid  as  purchase  money  there- 
for, by  M.  to  P.,  and  P.  and  wife  put  M.  into  complete  possession  of  the  land,  and 
permitted  him  to  make  valuable  and  lasting  improvements  thereon,  of  the  value  of 
$1,400.  Both  P.  and  wife  voluntarily  consented  to  a  sale  of  the  land  to  M.,  and, 
after  M.  had  taken  possession,  stood  by  and  saw  him  perform  his  labor,  and  ex- 
pend his  money  thereou.    After  all  this  was  done,  and  P.  had  obtained  the  legal 
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title,  the  wife  refused  to  join  her  hnsband  in  conveying  the  80  acres  to  M.     Heldj 
that  m  court  of  equity  has  the  power  to  and  will  enforce  a  completion  of  the  aliena- 
tion, and  enforce  a  specific  performance  of  the  contract  by  P.  and  wife. 
tu  by  th€  Court.) 


Error  from  district  court,  Harvey  county;  Houk,  Judge. 
Bowman  d:  Bucher  and  Clarence  Spooner,  for  plaintiff  in  error.    Ady  & 
Henry  and  Qreen  <&  Shaver,  for  defendant  in  error. 

HoRTON,  C.  J.  Andrew  J.  Mayberry  brought  his  action  against  John  A. 
Perrine,  and  Emeline,  his  wife,  to  compel  them  to  specifically  perform  an  al- 
leged contract  for  the  sale  of  a  tract  of  land.  The  petition  recites,  among 
other  things,  "that  heretofore,  to- wit,  on  or  about  the  fourteenth  day  of  Sep- 
teml>er,  1871,  said  defendant  John  A.  Perrine,  then  being  married  to.  the  de- 
fendant Emeline  Perrine,  entered  into  a  written  contract  with  the  Atcliison, 
Topeka  &  Santa  Fe  Railroad  Company,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Kansas,  by  the  terms  of  which  contract  said  John  A. 
Perrine  agreed  to  purchase  of  said  railroad  company  a  certain  piece  and  par- 
cel of  land  lying  and  being  in  the  county  of  Harvey  and  state  of  Kansas,  and 
described  as  follows,  to- wit:  The  south-east  quarter  of  section  number  one, 
in  township  number  twenty-four,  south  of  range  number  one,  east  of  the 
sixth  principal  meridian,  containing  one  hundr^  sixty  acres,  more  or  less, 
according  to  the  United  States  surveys;  that  said  written  contract  is  not  in  the 
possession  or  within  the  control  or  reach  of  this  plaintiff,  and  it  is  impossible 
for  him  to  procure  the  same  or  a  copy  thereof;  that  by  the  terms  and  conditions 
of  said  contract  the  said  John  A.  Perrine  was  to  pay  for  said  land  the  sum  of 
$ in  annual  installments,  the  last  payment  to  be  made  upon  the  four- 
teenth day  of  September,  1882;  and  that  upon  the  full  payment  of  said  sum 
and  amount  of  money,  with  the  interest  and  charges  thereon,  said  railroad 
company  agreed  to  execute  and  deliver  to  said  John  A.  Perrine  a  deed  of 
general  warranty,  with  the  usual  covenants  therein  for  said  land;  that  on  or 
about  the  twenty-eighth  day  of  January,  1874,  the  said  John  A.  Perrine  and 
Emeline  Perrine,  having  ascertained  that  they  would  not  be  able  to  meet  the 
payments  as  they  would  become  due  by  virtue  of  said  contract,  proposed  to 
this  plaintiff  that  if  he  would  pay  the  said  John  A.  Perrine  the  sum  of  one 
hundred  seventy-five  dollars,  and  afterwards  pay  one-half  of  all  subsequent 
payments  falling  due  to  said  railroad  company  for  the  purchase  money  of  said 
premises,  that  the  said  plaintiff  should  be  considered  and  held  to  be  the  owner 
of  the  west  one-half  of  said  quarter  section  of  land,  and  that  when  such  pay- 
ments were  all  made,  and  said  railroad  company  should  in  pursuance  of  their 
contract  with  said  John  A.  Perrine  execute  to  him  a  deed  conveying  to  him  the 
legal  title  to  said  premises,  the  said  defendants  should  immediately  convey  to 
this  plaintiff,  by  a  deed  of  general  warranty  with  the  usual  covenants,  the 
said  west  one-half  of  said  premises;  that  this  plaintiff  accepted  said  proposition, 
and  thereupon  paid  to  said  John  A.  Perrine  the  sum  of  one  hundred  seventy- 
five  dollars;  ♦  *  ♦  that;  in  pursuance  of  said  contract,  the  plaintiff  in 
the  month  of  September,  in  the  years  of  1874  and  1875  and  1876  duly  paid  to 
said  defendant,  John  A.  Perrine,  one-half  of  all  the  money  falling  due  to  said 
railroad  company  under  said  Perrine^s  contract  of  purchase  from  said  com- 
pany; that  on  or  about  the day  of  September,  1877,  at  the  instance  and 

request  of  the  said  defendants,  this  plaintiff  made  a  full  settlement  for  the 
west  one-half  of  said  quarter  section  of  land,  by  then  paying  to  said  Perrine 
the  sum  of  three  hundred  twenty-five  dollars  or  thereabouts,  a«  nearly  as 
^plaintiff  can  recollect,  the  same  so  paid  being  the  full  amount  of  one-half  of 
all  the  payments  yet  to  become  due  to  said  railroad  company  upon  said  con- 
tract of  purchase  from  said  railroad  company  to  said  Perrine,  and  that  in  con- 
sideration of  said  payment  so  made,  and  the  payments  made  prior  thereto  by 
this  plaintiff  to  said  defendant,  the  defendants  then  verbally  agreed  with  this 
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y  >  V  plaintiff  that  they  would  make  punctual  payments  of  all  sums  yet  to  fall  due 

:  T'  to  said  railroad  company,  at  the  time  the  same  should  become  due,  and  that 

I  they  would,  when  said  railroad  company  should  deed  said  land  to  said  John 

^-;  \  •  A.  Verrine,  make  to  this  plaintiff  a  good  and  sufficient  warranty  deed,  with 

' ,j'  the  usual  covenants  therein." 

^  At  the  trial,  a  jury  was  impaneled  to  answer  certain  questions  of  fact  at 

issue  in  the  case.    Among  other  things,  the  jury  found  specially  that  May- 
berry  entered  into  an  agreement  with  John  A.  Perrine,  and  Emeline,  his 
,  wife,  jointly,  by  the  terms  of  which  the  defendants  agreed  to  convey  to  May- 

berry  the  land  in  controversy  for  the  sum  of  8681.88;  that  Emeline  Perrine 
V    '  made  the  proposition  to  May  berry  to  sell  him  this  land  at  his  first  visit  to 

Kansas,  when  at  Perrine's  house,  in  January,  1874;  that  Mayberry,  after 
,  •  making  such  agreement,  and  in  pursuance  thereof,  went  into  the  immediate, 

actual,  and  exclusive  possession  of  the  land,  with  knowledge  and  consent  of 
I  ^  the  defendants;  that  Mayberry  paid  the  defendants  the  money  required  under 

I  the  agreement,  and  also  performed  all  of  its  conditions;  that  Mayberry  has 

I  been  in  the  continuous  and  undisturbed  possession  and  occupation  of  the 

'i  land,  with  the  knowledge  and  consent  of  the  defendants,  ever  since  the  mak- 

5  ing  of  the  agreement;  that  Mayberry  has  made  valuable  and  lasting  improve- 

]  ments  upon  the  land,  consisting  of  buildings,  orchards,  trees,  hedges,  etc.,  of 

'''  the  value  of  $1,400,  with  the  knowledge  and  consent  of  the  defendants;  that 

1  John  A.  Perrine,  and  Emeline,  his  wife,  abandoned  the  use  and  occupancy  of 

i  the  land  in  controversy,  after  the  making  of  the  agreement  above  stated,  and 

in  pui-suance  thereto;  that  Mayberry  paid  the  defendants,  to  be  used  by  them 
),  in  the  purchase  of  the  land  from  the  railroad  company,  the  sum  of  $684.80. 

I  These  findings  were  approved  and  adopted  by  the  trial  court,  and,  upon  the 

iF  evid(-nce,  that  court  also  made  the  following  special  findings  of  fact:   "That 

i^  the  defendants  jointly  consented  to  the  alienation  of  the  premises  in  question, 

f  and  jointly  put  plaintiff  into  passession  thereof,  and  themselves  ceased  to  oc- 

I  cupy  the  premises  as  a  homestead;  and  have  not  so  occupied  the  same,  or  as- 

]!,  serted  any  right  to  the  possession  thereof,  adverse  to  the  claim  and  occupancy 

I  of  plaintiff,  since  putting  him  into  possession." 

^i  From  the  foregoing  findings,  and  the  evidence  upon  which  they  are  based, 

I  it  is  very  clear  that  there  was  such  a  joint  consent  of  husband  and  wife  at 

vi  the  time  the  contract  for  the  land  was  made,  and  during  the  time  that  the 

plaintiff  below  was  holding  possession  thereof,  and  making  lasting  and  Vidu- 
;  able  improvements  thereon  under  his  contract,  and  during  the  time  that  he 

was  paying  for  the  same,  that  the  defendants  thereby  so  alienated  the  land  in 

V  equity  that  a  court  of  equity  has  the  power  to  and  will  enforce  a  completion 

V  of  the  alienation,  by  enforcing  a  specific  performance  of  the  contract.  Ed- 
wards v.  Fry,  9  Kan.  417.  It  is  claimed,  however,  that  the  verbal  agree- 
ments entered  into  between  Mayberry  and  the  Perrines  were  all  merged  into 
a  written  contract,  executed  January  8,  1884,  and  signed  by  Andrew  J.  May- 
berry and  John  A.  Perrine;  and  that  as  Emeline,  the  wife  of  John  A.  Perrine, 
never  signed  the  written  contract,  the  contract  was  and  is  absolutely  void,  as 
the  same  concerns  the  homestead  of  the  Perrines. 

The  defense  was  that  Andrew  J.  Mayberry  and  John  A.  Perrine  were  the 
sole  parties  to  the  contract  about  the  land.     The  writing  of  January  8,. 1884, 
• ;  was  attached  to  one  of  the  answers,  and  was  before  the  trial  couit,  as  evidence 

that  Emeline  Perrine  was  not  a  contracting  party.  On  the  other  hand,  the 
evidence  of  Mayberry  was  to  the  effect  that  Emeline  Perrine  joined  with  her 
husband  in  selling  the  land;  that  She  did  not  sign  the  written  agreement  of 
January  8,  1884,  because  of  advice  given  at  the  office  of  the  scrivener  that  it 
was  not  necessary  for  her  to  do  so.  In  substance,  the  evidence  of  Mayberry 
established  that  the  writing  of  January  8, 1884,  did  not  embrace  the  contract 
between  himself  and  the  Perrines.  The  jury  adopted  the  evidence  of  May- 
berry, and  the  trial  court  found  the  issue  upon  this  point  against  the  Perrines. 


Digitized  by 


by  Google 


Kan.]  GAFFORD  V,  DICKINSON.  175 

Again,  neither  the  statutes  nor  the  constitution  requires  that  the  alienation 
of  a  homestead,  with  the  joint  consent  of  the  husband  and  wife,  raust  be  in 
writing.  Of  course,  the  joint  consent  must  exist  before  any  voluntary  alien- 
ation of  the  homestead.  In  this  case,  there  was  the  express  joint  consent  of 
the  husband  and  wife.  Section  9,  art.  15,  State  Const. ;  section  1,  c.  38,  Comp. 
Laws  1879.  Upon  that  joint  consent  the  purchase  money  was  paid,  possession 
was  taken,  lasting  and  valuable  improvements  made.  Mayberry  cannot  now 
be  robbed  of  the  fruit  of  his  toil  and  outlays  by  the  refusal  of  Ato.  Perrine  to 
sign  the  deed.  See  Overman  v.  Hathaway,  29  Kan.  434;  Newkirk  v.  Mar- 
shall,  35  Kan.  77,  10  Pac.  Rep.  571;  Harkness  v.  Burton,  89  Iowa,  101. 

We  have  examined  the  other  questions  presented,  but  the  allegations  of  error 
stated  are  not  sufficient  to  reverse  or  modify  the  judgment. 

Therefore  the  judgment  of  the  district  court  will  l^  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  287) 

Gaftord  and  another,  Guardian,  etc.,  v.  Dickinson,  Adm'r,  etc.,  and 

others. 
{SupretM  Court  qf  Kdnaas,    October  8,  1887.) 

-U>3iINI8TBATOR— FbAUD— AcnON  AOAINBT^— PlBADING — ^JUEIBDICTION. 

Where  the  heirs  of  a  deceased  person,  after  the  e6tate  has  been  finally  settled  in 
the  probate  court,  bring  an  action  in  the  district  court  against  the  former  adminis- 
trator and  others,  and  set  forth  in  their  petition  that  the  defendants,  through  con- 
spiracy and  fraud,  procured  fraudulent  judgments  and  orders  to  be  entered  in  the 
.  probate  court,  and  committed  other  wrongs,  whereby  they  cheated  and  defrauded 
the  heirs  out  of  a  large  proportion  of  the  estate,  and  the  plaintiff  had  no  knowledge 
of  such  fraud  and  wrongs  until  after  the  Dnal  settlement  in  the  probate  court,  and 
praved  to  have  the  aforesaid  judgments  and  orders  set  aside,  and  for  other  relief, 
held,  that  the  petition  states  a  cause  of  action,  anjl  only  one,  and  that  the  district 
court  has  jurisdiction  of  the  same. 
{Syllabus  by  the  Oottrt,) 

Error  from  district  court,  Brown  county;  Davis  Mabtin,  Trial  Judge. 
W,  D,  Webbf  for  plaintiffs  in  error.     W,  W.  Gfuthrie,  C,  W.  Johnson,  James 
Falloon,  and  Ira  J.  Lacock,  for  defendants  in  error. 

Valentine,  J.  The  only  questions  involved  in  this  case  arose  upon  a  de- 
murrer to  the  plaintiffs'  petition.  The  petition  states,  among  other  things, 
as  follows: 

On  November  5, 1879,  William  Boyd  Dickinson  died,  leaving  as  his  heirs  a 
wife,  Mary  Dickinson,  now  Mary  Gaff ord,  and  one  child,  Samuel  Boyd  Dick- 
inson. He  also  left  a  large  amount  of  property,  both  real  and  personal.  He 
also  left  three  brothers,  Samuel  P.  Dickinson,  Martin  Boyd  Dickinson,  and 
John  C.  Dickinson,  and  one. sister,  Susan  C.  Dickinson.  After  the  death  of 
William  Boyd  Dickinson,  Samuel  P.  Dickinson,  Martin  Boyd  Dickinson,  and 
Susan  C.  Dickinson,  who  are  now  the  defendants  in  this  action,  entered  into 
a  conspiracy  to  cheat  and  defraud  the  said  Mary  Dickinson,  who  is  now  the 
plaintiff  in  this  action,  and  Samuel  Boyd  Dickinson,  her  minor  son,  out  of 
their  interest  in  the  aforesaid  estate  of  William  Boyd  Dickinson,  and,  in  pur- 
suance thereof,  it  is  alleged:  Samuel  P.  Dickinson  "came  to  the  plaintiff, 
and  represented  to  her  that  he  was  her  friend,  and  reminded  her  that  he  was 
the  brother  of  her  deceased  husband,  and  told  her  that  the  estate  was  large, 
and  that  she  was  not  accustomed  to  doing  business;  she  could  not  settle  up 
the  estate,  and  proposed  to  her  that  he  would  do  it  for  her.  He  further 
stated  to  her  that  he  understooil  all  about  the  business,  having  come  out  of  it 
but  a  short  time  before,  and  that  he  could  and  would  guard  it  for  her  from 
absorption,  and  protect  her  interest  and  that  of  het  child  from  being  wasted 
or  obtained  by  anybody,  and  would  preserve  it  for  them;  that  this  plaintiff, 
relying  on  these  and  other  protestations  and  representations,  and  reposing  great 
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tmst  and  eonfidence  in  the  said  Samuel  P.  Dickinson,  and  believing  that  he 
would  careful' J  guard  and  protect  the  interest  of  the  said  estate,  and  would 
preserve  the  same  for  her  and  her  said  child,  who  are  the  only  heirs  of  the 
Aaid  Willlarn  B.  Dickinson,  agreed  to  receive  his  counsel,  and  be  governed  by 
his  a/\\ice  in  regard  to  all  matters  pertaining  to  said  estate;  that  she  was 
f^trick^n  with  grief,  and  unaccustomed  to  doing  business,  and  naturally  looked 
for  some  one  to  rely  upon;  and  that  the  defendant  Samuel  P.  Dickinson,  tak- 
ing advantage  of  her  forlorn  and  desohite  situation,  and  the  relation  of 
brother  to  her  deceased  husband,  gained  her  entire  confidence,  and  she  relied 
implicitly  ufxjn  his  friendship  and  integrity,  and  actually  surrendered  to  him 
the  management  and  control  of  her  interest  and  the  interest  of  her  said  minor 
child." 

In  pursuance  of  the  aforesaid  conspiracy,  the  following  things  transpired, 
and  were  had  and  done:  No  administrator  was  appointed  until  June  15, 
1881,  when  Martin  Boyd  Dickinson  was  appointed;  and  on  June  17, 1881, 
John  C.  Dickinson  was  appointed  guardian  for  the  minor  son,  Samuei  Boyd 
Dickianon.  ^lartin  Boyd  Dickinson  failed  and  refused,  as  administrator,  to 
make  an  inventory  of  a  large  proportion  of  the  property  belonging  to  the  es- 
tate, and  made  a  false  inventory  of  the  remainder.  He  also  permitted  a  large 
amount  of  false  and  fraudulent  claims  to  be  allowed  against  the  estate,  and 
in  favor  of  Samuel  P.  Dickinson  and  Susan  C.  Dickinson,  and  paid  them  from 
the  estate.  lie  also  sold  at  private  sale  and  conveyed  to  Samuel  P.  Dickin- 
son, for  himself  and  Samuel  P.  jointly,  a  large  iunount  of  the  real  estate  be- 
longing to  the  estate,  at  about  one-third  of  its  real  value.  The  conspirators 
at  the  proper  times  fraudulently  procured  from  the  probate  court  all  the  nec- 
essary orders  to  enable  the  administrator  to  perform  these  acts. 

**  And  this  plaintiff  further  alleges  that  she  did  not  discover  any  of  the 
frauds  above  set  forth  until  long  after  they  were  consummated,  and  all  of 
them  were  discovered  within  the  last  six  months  by  her;  that  all  of  the  above 
and  foregoing  facts,  matters,  and  things  are  the  result  of  an  agreement  and 
conspiracy  enten-d  into  between  the  defendants  in  this  suit,  for  the  purpose 
of  cheating  and  defrauding  said  estate,  and  for  the  purpose  of  cheating  and 
defrauding  this  plaintiff  and  her  said  ward  and  minor  child,  only  heirs  of  the 
said  "VVilliam  B.  Dickinson,  deceased,  and  that  the  entire  administration  of 
said  estate  is  illegal  and  void  for  the  reasons  above  set  forth."  A  final  set- 
tlement of  the  estate,  by  the  administrator,  with  the  probate  court,  was  had 
on  June  28,  1884,  and  the  administrator  was  discharged. 

''But  that  this  plaintiff  was  not  present  at  such  settlement;  that  she  was 
persuaded  to  stay  away  therefrom  by  the  said  Samuel  P.  Dickinson,  he  rep- 
resenting to  her  that  her  presence  was  unnece-ssary,  and  that  he  would  attend 
to  her  interests  there,  and  that  she  could  not  understand  it  in  any  event,  and 
that,  relying  on  him,  the  said  Samuel  P.  Dickinson,  and  not  then  having  dis- 
covered that  he  and  the  said  Martin  B.  Dickinson  were  absorbing  said  estate, 
and  cheating  and  defrauding  the  same,  and  still  relying  on  him,  the  said 
Samuel  P.  Dickinson,  to  protect  her  interest  at  such  settlement,  and  to  pro- 
tect thfe  interest  of  her  said  son,  she  did  remain  away,  and  trusted  everything, 
as  she  had  done  all  through  the  said  administration,  to  said  Samuel  P.  Dick- 
inson." 

On  October  13, 1884,  Mary  Gafford,  formerly  Mary  Dickinson,  was  appointed 
guardian  for  her  nli nor  son,  said  Samuel  Boyd  Dickinson;  and  on  June  27, 
1885,  she  commenced  this  action  in  the  district  court  of  Brown  county  for 
herself,  and  as  guardian  and  next  friend  of  her  said  son.  The  plaintiff  also 
alleges  in  her  petition  that  the  person  who  was  probate  judge  when  the  fore- 
going proceedings  were  had  is  still  the  probate  judge,  and  that  he  is  a  material 
witness  in  this  case,  and  that  she  could  not  safely  proceed  to  trial  without  his 
testimony.  The  plaintiff  then  prays  in  her  petition  that  the  entire  adminis- 
tration of  the  estate,  including  all  the  proceedings  had  before  the  probate 
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court  with  reference  to  ilie  estate,  be  set  aside,  and  that  a  new  administration 
be  had;  and  for  such  other  and  further  relief  as  she  may  be  entitled  to;  and, 
in  case  such  relief  cannot  be  printed,  then  that  she  and  her  son  may  have 
judgment  against  Susan  C.  Dickinson  for  #1,554.57,  and  against  Martin  B. 
■  Dickinson  and  Samuel  P.  Dickinson  for  830,000,  and  interest  and  costs. 

To  this  petition  the  defendants  demurred,  on  the  grounds  (1)  that  the  dis- 
trict court  had  no  jurisdiction;  (2)  that  several  causes  of  action  were  improp- 
erly joined;  (3)  that  the  petition  did  not  state  facts  sufficient  to  constitute,  a 
cause  of  action. 

The  court  below  sustained  this  demurrer,  and,  to  reverse  this  ruling,  the 
plaintiff  brings  the  case  to  this  court.   * 

We  tliink  the  court  below  erred.  The  petition  states  a  cause  of  action,  and 
only  one,  and  the  district  court  has  jurisdiction  of  the  same.  That  the  dis- 
trict court  has  jurisdiction,  see  the  following  cases:  Shoemaker  v.  Bromn, 
10  Kan.  383;  Musick  v.  Beehe,  17  Kan.  47;  Markson  v.  Kothman,  29  Kan. 
718,  723^  Brenner  v.  Blgelow,  8  Kan.  497:  Griffith  v.  Godey,  113  U.  S.  89,  5 
Sup.  Ct.  Rep.  383;  Hemard  v.  Slagle,  52  111.  336;  Stoiig  v.  Wilkson,  14  Mo. 
116;  Jones  v.  Brinker,  20  Mo.  87;  State  v.  Roland,  23  Mo.  95;  Mitchell  v 
Williams,  27  Mo.  399;  Dillon  v.  Bates,  39  Mo.  292;  Pioot  v.  Bates,  47  Mo. 
390. 

It  is  true  that  in  the  exercise  of  jurisdiction  by  the  district  courts,  in  cases 
connected  with  the  settlement  of  the  estates  of  deceased  persons,  there  are 
some  limitations.  Johnson  v.  Cain,  15  Kan.  532;  Stration  v.  McCandless,  27 
Kan.  297;  Kothman  v.  Markson,  34  Kan.  542,  9  Pac.  Rep.  218.  Generally, 
while  the  estate  is  in  the  course  of  settlement  in  the  probate  court,  the  dis- 
trict court  will  not  exercise  its  jurisdiction;  arid  this  for  the  reason  that  the 
jurisdiction  of  the  district  court  in  such  cases  is  equitable  only,  and  the  par- 
ties have  a  plain  and  adequate  remedy  in  the  probate  court.  Tlie  jurisdiction 
of  the  district  court,  in  all  cases  like  this,  is  merely  equitable,  and  therefore 
it  will  generally  refuse  to  exercise  such  jurisdiction  in  any  case  where  the 
parties  have  another  plain  and  adequate  remedy.  In  this  case,  however,  the 
settlement  of  the  estate  is  no  longer  pending  in  the  probate  court.  According 
to  the  records  of  the  probate  court  the  estate  was  finally  settled  about  a  year 
before  this  action  was  commenced,  and  therefore,  unless  the  plaintiff  now  has 
a  remedy  in  the  district  court,  she  has  no  remedy.  According  to  the  allega- 
tions of  her  petition,  she  was  lulled  into  a  belief  of  perfect  security,  and  then 
defrauded  by  the  very  persons  upon  whom  she  relied  for  protection,  and  in 
whom  she  reposed  confidence.  She  did  not  suspect  fraud,  and  had  no  knowl- 
edge of  the  actual  fraud  that  was  committed  upon  her,  until  long  after  it 
occurred,  and  until  long  after  the  final  settlement. 

We  think  she  is  entitled  to  the  relief  which  she  now  asks,  ^nd  that  she  is 
entitled  to  obtain  it  in  the  district  court.  Fraud  vitiates  all  things,  even  the 
most  formal  judgments;  and  the  same  may  be  set  aside,  or  other  proper  relief 
granted,  and  this  in  the  district  court,  unless  some  specific  and  adequate  rem- 
edy is  furnished  by  some  other  tribunal. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded, 
with  the  order  that  the  demurrer  to  the  petition  be  overruled,  and  for  such 
other  and  further  proceedings  as  may  be  proper  in  the  case. 

(All  the  justices  concurring.) 


(37  Kan.  321)  ^  ^ 

Reed,  Ex  r,  etc.,  «.  Hazleton. 

{Supreme  Court  cf  Kansas.    October  8,  1887.) 

1.  WiLI/— IWSTBUMENT  IN   PaRT  CONTRACT,  AND  IN  PaRT  TESTAMENTARY. 

An  instrument  in  writing  may  be  a  contract  in  one  part  thereof,  concerning  one 
piece  of  property,  and  in  another  part  may  be  testamentary,  in  relation  to  other 
and  disiincc  property. 

v.l6p.no.4 — 12 
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2.  Samb— Instrument  Construed. 

If  an  instrument  in  writing  concerning  real  estate  passes  a  present  interest  therein, 
although  the  right  to  its  possession  and  enjoyment  may  not  accrue  until  some 
future  time,  it  is  a  contract;  but,  if  the  instrument  passes  an  interest  or  right  only 
upon  the  death  of  the  maker,  it  is  testamentary  in  its  nature. 

(SyUabus  by  HoU,  C.)    . 

Error  from  district  court,  Ottawa  county;  M.  P.  Nicholson,  Judge. 

Plaintiff  in  error,  plaintiff  below,  brought  his  action  for  the  recovery  of  80 
acres  of  land  in  Ottawa  county.  In  his  petition  he  alleges  that  he  was  the 
executor  of  the  last  will  of  Henry  Ricket,  and  that  by  the  terms  of  said  will 
he  was  to  sell  the  land  in  controversy;  and,  further,  that  defendant  wrong- 
fully kept  him  out  of  possession  of  the  same.  The  defendant,  in  his  answer, 
claims  title  to  the  land  under  the  following  contract: 

"article  of  agreement. 

"March  8, 1883. 
^^ State  of  Kansas,  Dickinson  County — ss, :  This  agreement,  made  by  and 
between  Henry  Rickett  and  John  Hazleton,  certifieth  that  Henry  Ricket,  of 
the  first  part,  lets  unto  John  Hazleton,  of  the  second  part,  18  head  of  cattle, 
to  be  kept  on  section  13,  and  sheltered  on  the  north-west  quarter  of  section  13, 
town  10,  range  1  west,  of  Ottawa  county.  One-half  of  the  increase  to  be  di- 
vided equally  between  said  parties  when  sold.  Henry  Ricket  agrees  to  fur- 
nish one  pony  for  the  use  in  herding  said  cattle  by  John  Hazleton,  of  the  sec- 
ond party.  Said  second  party  is  to  cut  hay,  and  put  it  up  in  good  season,  and 
carefully  attend  the  cattle,  by  proper  shelter  and  feeding.  Said  Henry  Ricket. 
when  able,  will  assist  in  attending  the  cattle.  Henry  Ricket,  of  the  first 
party,  during  his  life-time,  will  retain  full  and  peaceful  possession,  and  will 
make  such  improvements  on  said  premises,  from  time  to  time,  that  he  feels 
himself  able.  And  John  Hazleton,  of  the  second  party,  shall  properly  care 
for  and  see  to  the  wants  and  interests  of  the  said  Henry*  Ricket  in  health  and 
sickness.  And  the  said  John  Hazleton  to  have  his  home  with  Henry  Ricket, 
and  have  the  use  of  all  farming  implements  during  the  life-time  of  the  said 
Henry  Ricket.  And  aft«r  the  death  of  the  said  Henry  Ricket,  of  the  first 
party,  the  right  and  title  of  the  north  half  of  the  north-west  quarter  of  sec- 
tion 13,  town  10,  range  1  west,  of  Ottawa  county,  Kansas,  shall  vest  in  the 
said  John  Hazleton,  of  the  second  party.  One-half  of  the  present  cattle,  18 
head,  to  be  divided,  when  sold,  between  said  parties. 

his 
"Henry    X    Ricket. 
mark. 
"John  Hazleton." 

Trial  was  had  in  the  Ottawa  district  court  at  the  December  term,  1884.  A 
jury  being  waived,  the  case  was  tried  by  the  court,  which  made  the  follow- 
ing findings  of  fact  and  conclusions  of  law. 

"(1)  The  court  finds  that  some  time  during  the  winter  of  1881  and  1882  the 
defendant  and  Henry  Ricket,  deceased,  entered  into  an  agreement  which  wjis 
afterwards  reduced  to  writing,  and  is  the  writing  attach^  to  defendant's  an- 
swer herein ;  that  at  that  time  the  defendant  was  residing  with  his  family  in 
Morris  county,  this  state,  his  wife  being  a  daughter  of  said  Henry  Ricket; 
that,  at  the  request  of  said  Henry  Ricket,  the  defendant  gave  up  his  home  in 
Morris  county,  and  moved  onto  the  land  in, controversy,  in  pursuance  of  the 
agreement  which  was  about  a  year  afterwards  reduced  to  writing,  as  already 
stated ;  that  the  defendant  and  said  Henry  Ricket,  deceased,  each  entered  upon 
the  performance  of  said  agreement  about  a  year  before  they  reduced  the  same 
to  writing.  (2)  In  the  month  of  April,*  1882,  defendant  moved  with  his 
family  from  Morris  county  onto  the  land  in  controversy,  to- wit,  the  north 
half  of  the  north-west  quarter  of  section  thirteen,  in  township  eleven  south, 
of  range  one  west,  where  said  Henry  Ricket  then  and  theretofore  lived,  and 
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said  parties  continaed  to  reside  together  thereon  from  that  time  until  on  or 
about  the  fourth  day  of  August,  18iB3,  when  the  said  Henry  Ricket  went  to 
Solomon  City,  Kansas,  for  the  purpose,  as  he  informed  the  defendant,  of  re- 
ceiving more  convenient  medical  treatment  than  he  could  at  his  home,  on  ac- 
count of  the  distance  of  said  home  from  the  nearest  physician ;  that  said  Henry 
Ricket  from  said  fourth  day  of  August,  1883.  lived  with  his  son  in  Solomon  City 
until  the  fifteenth  day  of  September  following,  where  and  when  he  died.  (8) 
That  in  the  written  agreement  said  land,  by  error  and  mistake,  was  described 
as  being  in  township  ten,  when  the  intention  of  the  parties  thereto  was  to  de- 
scribe the  land  in  controversy  in  township  eleven.  ?4)  That  after  defendant 
moved  upon  said  land,  and  before  said  Ricket's  deatn  he  dug  a  well,  and  set 
out  some  trees  thereon,  and*  made  some  other  improvements  thereon.  (5) 
That  the  defendant  and  his  family  treated  said  John  Ricket  well  while  they 
were  living  together  on  said  land.  (6)  That  about  the  time  that  said  Ricket 
went  to  live  with  safd  son,  and  afterwards,  he  complained  to  others  that  the 
defendant  had  threatened  to  strike  him  with  a  pitchfork  and  kill  him,  and 
did  not  treat  him  well.    Of  these  complaints  df»fendant  had  no  knowledge." 

"(1)  At  the  time  of  the  commencement  of  this  action,  defendant  was  en- 
titled to  the  possession,  and  was  the  owner,  of  the  north  half  of  the  north- 
west quarter  of  section  thirteen,  township  eleven  south,  of  range  one  west. 
(2)  That  the  defendant  is  entitled  to  the  relief  asked  by  him  in  the  third  de- 
fense of  his  answer,  ta  have  his  title  quieted  to  said  land.  (3)  That  the 
plaintiff  is  entitled  to  judgment  for  the  south  half  of  the  said  north-west 
quarter  of  section  thirteen,  township  eleven  south,  of  range  one  west,  in  said 
OttAwa  county,  Kansas,  as  prayed  for  in  his  petition  herein." 

There  was  no  denial  of  the  allegations  of  the  plaintiff's  petition  that  he  was 
the  executor,  duly  qualified  and  acting;  and  for  the  purposes  of  this  action 
that  must  be  taken  as  true. 

li.  F.  Thompson,  for  plaintiff  in  error.  Qarver  &  Bond,  for  defendant  in 
error. 

Holt,  C.  The  plaintiff  in  error  complains  first  that  the  court  was  not 
authorized  to  make  certain  findings  of  fact  under  the  pleadings  in  the  ease 
that  were  made,  and  that  the  findings  of  fact  were  not  sufficient  to  authorize 
the  conclusions  of  law  and  the  judgment  of  the  court.  The  question  to  be  de- 
cided in  this  case  is  whether  the  writing  signed  by  Henry  Ricket  and  John 
Hazleton,  called  an  article  of  agreement,  is  in  reality  a  contract,  or'an  instru- 
ment testamentary  in  its  character.  If  it  Is  a  contract,  then  the  judgment  of 
the  court  below  is  correct,  and  should  be  affirmed;  if  it  is  testamentary,  it 
should  be  reversed.  We  have  not  been  able  to  determine  the  nature  of  this 
written  instrument  without  difficulty.  It  was  evidently  prepared  by  some 
one  not  accustomed  to  drawing  written  instruments,  and  unacquainted  with 
the  usual  legal  terms.  We  have  not  been  able  to  find  an  instrument  like  this 
in  all  the  numerous  authorities  cited  by  the  parties,  and  such  authorities 
have  been  of  little  service  to  us,  except  as  they  contain  the  general  rules  that 
mark  the  distinction  between  contracts  and  papers  testamentary;  and  we  have 
found  it  much  more  difficult  to  apply  the  rules  of  law  to  this  article  of  agree- 
ment than  to  ascertain  what  the  true  rul^s  are. 

There  are  two  parts  to  the  instrument  we  are  now  considering, — one  con- 
cerning the  disposition  of  his  personal  property  by  Henry  Ricket,  which  we  * 
are  not  called  to  pass  upon,  directly  at  least;  the  other  having  reference  to  his 
real  estate,  the  title  and  possession  of  which  is  the  subject  of  this  controversy. 
The  first  part  of  this  instrument  is  a  contract  between  Ricket  and  Hazleton; 
but  from  that  alone  it  does  not  follow  that  the  second  part  is  a  contract  also. 
One  provision  of  an  instrument  in  writing  may  be  a  contract,  and  another 
concerning  different  property,  testamentary.  Kinnebrew  v.  KiniiehrtWt  Zh 
Ala.  628.     We  shall  not  discuss  the  alleged  error  that  the  findings  of  fact  aie 
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not  within  the  issues  of  this  case, — ^if  they  were,  they  would  not  alter  the 
construction  that  we  believe  ought  to  be  placed  upon  this  instrument, — but 
will  say,  in  passing  to  the  main  question  to  be  decided  in  this  action,  that  the 
fourth  finding  is  probably  within  the  objection  made  by  the  plaintiff. 

The  rule  applicable  to  this  case,  established  by  the  authorities,  is  substan- 
tially this:  If  an  instrument  of  writing  passes  a  present  interest  in  real  es- 
tate, although  the  right  to  its  possession  and  enjoyment  may  not  accrue  until 
some  future  time,  it  is  a  deed  or  contract;  but,  if  the  instrument  does  not 
pass  an  interest  or  right  until  the  death  of  the  maker,  it  is  a  will  or  testa- 
mentary paper.  Sperber  v.  Balster,  66  Ga.  317;  Tuimer  v.  Scott,  51  Pa.  St. 
126;  University  v.  Barrett,  22  Iowa,  60,  19  Cent.  Law  J.  46.  We  shall  ac- 
cept this  as  the  correct  rule,  and  apply  it  to  this  instrument.  Did  Ricket  by  this 
instrument  give,  or  intend  to  give,  to  Ilazleton,  a  present  interest  in  this  land? 
Let  us  examine. 

The  first  provision  therein  contained  is  that  Ricket' shall  retain  full  and 
peaceful  possession  of  the  premises  during  his  life-time,  and  the  last  thing 
said  of  the  land  is  that  after  his  death  the  title  thereof  shall  vest  in  Hazleton. 
These  two  clauses  embrace  all  that  is  stated  directly  about  the  title  and  pos- 
session of  this  land.  It  is  provided,  however,  that  Hazleton  shall  have  his 
home  with  Ricket.  Where?  We  might  possibly,  perhaps  fairly,  infer,  upon 
these  premises;  though  it  would  be  but  an  inference,  and  that  should  not  con- 
trol the  provisions  that  are  plainly  written.  Before  his  death  Ricket  left 
this  tract.  Would  Hazleton,  under  the  terms  of  this  instrument,  have  been 
compelled  to  have  gone  too,  in  order  to  have  kept  his  liome  with  Ricket?  It 
will  be  noticed  that  it  was  not  Ricket  that  was  to  live  with  Hazleton,  but 
Hazleton  who  was  to  have  his  home  with  Ricket.  This  instrument,  as  we 
have  suggested,  may  have  been  inartistically  drawn  so  far  as  legal  forms  are 
concerned,  but  when  it  has  reference  to  the  possession  of  this  land  during  the 
life-time  of  Ricket,  its  language  is  strong  and  explicit.  He  was  to  retain — 
to  hold,  not  to  lose — ^full,  i.  e.,  complete,  entire,  and  peaceable,  possession. 
There  is  no  joint  possession,  sharing  it  with  another,  nor  was  it  to  be  divided, 
but  entire.  We  cannot,  therefore,  believe  that  that  part  of  this  instrument 
which  provides  that  Hazleton  should  have  his  home  with  Ricket,  gave  him 
any  right  of  possession  in  this  land  against  Ricket,  when  it  is  construed  with 
the  unambiguous  statement  that  Ricket  should  have  full  and  peaceable  pos- 
session. 

Under  the  view  we  take  of  this  instrument,  it  will  be  unnecessary  to  ex- 
amine the  nature  of  a  contract  of  bargain  and  sale,  and  a  covenant  to  stand 
seized  to  the  use  of  the  grantee,  which  are  discussed  in  the  briefs  filed  in  this 
action.  We  believe  that  it  ought  not  to  be  placed  in  either  of  those  classes  of 
conveyances.  We  fail  to  find  in  the  instrument  tlie  ordinary  words  employed 
in  a  conveyance,  "give,  grant,  bargain,  and  sell,"  nor  are  there  other  words 
of  like  signification  which  would  establish  an  intention  to  convey  a  present 
estate.  In  a  word,  this  article  of  agreement  did  not  contain  any  of  the  usual 
operative  words  of  a  conveyance,  with  the  possible  exception  of  this  clause: 
"After  the  death  of  the  said  Henry  Ricket,  of  the  first  party,  the  right  and 
title  of  the  land  in  question  shall  vest  in  the  said  John  Ilazleton,  of  the  sec- 
ond party."  That  provision  had  no  present  operation,  and  could  be  revoked 
by  the  grantor  at  any  time.  It  was  testamentary.  McKinney  v.  Settles,  31 
*  Mo.  641 ;  Tied.  Real  Prop.  803. 

By  this  instrument  the  possession  of  the  personal  property  was  given  to 
Hazleton,  while  Ricket  retained  possession  of  the  real  estate.  When  the  pro- 
visions were  so  explicit  in  reference  to  Hazleton's  possession  of  the  personal 
property,  we  cannot  believe  that  the  failure  to  make  any  reference  to  the  right 
of  Hazleton  to  possession  of  the  real  estate  in  this  instrument  of  writing  was 
unintentional.  The  old  man  wisely  kept  possession  and  control  of  his  home, 
to  prepare  for  the  possible  change  in  the  feelings  of  himself  and  Ilazleton. 
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Hazleton  was  not  without  recoui-se  if  he  had  performed  services  for  which  he 
had  not  been  paid.    He  could  have  presented  his  claim  against  the  estate,  and 
the  courts  were  open  to  aid  him  in  obtaining  his  dues. 
It  is  recommended  that  the  judgment  pf  the  court  below  be  reversed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring, 

(37  Kan.  305) 

MULVANEY  V.  LoVEJOY. 

(Supreme  Court  of  Kansas.    October  8,  1887.) 

Judgment— Prockkding  to  Vacate  for  Fraud — Requisites  of  Petition. 

In  a  proceeding  to  vacate  a  judgment  against  a  defendant  for  fraud  practiced  by 
the  plaintitf  in  obtaining  it,  the  petition  must  set  forth  the  judgment  complained 
of,  and  must  ^Iso  fully  state  the  facts  constituting  tbe  defense.  Unless  the  facts 
stated  show  an  existing  valid  and  meritorious  defense,  the  petition  is  fiatally  defect^ 
ive. 

(Sylia^ms  by  the  Court.) 

Error  from  district  court,  Sedgwick  county. 

Action  to  vaccite  a  judgment  rendered  by  the  district  court  of  Sedgwick 
county  on  October  17,  1884,  in  favor  of  C.  J.  Lovejoyand  against  Peter  Mul- 
vaney,  for  the  sum  of  $521.01.  The  petition  in  this  case  was  filed  July  16, 
1885,  and  is  as  follows: 

"(1)  Heretofore,  to- wit,  on  the day  of ,  1884,  the  defendant 

commenced  an  action  in  said  court  against  the  plaintiff,  by  filing  a  petition, 
a  copy  of  which  is  hereto  annexed,  marked  *A.' 

**(2)  Thereafter,  to-wit,  on  the day  of ,  by  consent  of  the  de- 
fendant, plaintiff  filed  an  answer  in  said  cause,  a  copy  of  which  is  attached, 
marked  'B.* 

"(3)  Thereafter,  to-wit,  on  the  seventeenth  day  of  October,  A.  D.  1884, 
this  defendant  obtained  a  judgment,  by  the  consideration  of  said  court,  against 
this  plaintiff,  for  the  sum  of  $521.01,  and  $ costs,  a  copy  of  which  judg- 
ment is  hereto  annexed,  marked  ♦C 

"(4)  At  the  commencement  of  said  action,  this  plaintiff  employed  Harry 
Strohm,  an  attorney  of  said  coui*t,  to  defend  said  action  on  his  behalf,  and 
fully  informed  said  Strohm  of  his  defense,  and  the  evidence  upon  which  the 
same  could  be  established,  said  defense  being  a  general  denial  of  all  the  alle- 
gations of  said  petition,  and  this  plaintiff  relied  upon  said  attorney  to  make 
such  defense. 

"(5)  Said  attorney  wholly  abandoned  said  cause  without  notifying  the  plain- 
tiff thereof,  and  wholly  neglected,  as  he  had  promised,  to  notify  plaintiff  when 
said  cause  would  be  tried,  although  he  could  with  reasonable  diligence  have 
done  so,  and  plaintiff  had  no  notice  of  the  time  said  cause  would  stand  for 
trial,  and  believed,  from  the  statement  of  said  Strohm  to  that  effect,  that  the 
same  would  not  be  tried  until  the  February  term,  1885,  of  said  court,  and  for 
the  reasons  above  stated,  and  from  no  negligence  of  his  own,  the  plaintiff  was 
not  present  at  the  trial  of  said  cause. 

"(6)  The  plaintiff  states  that  said  judgment  was  obtained  by  fraud  prac- 
ticed by  said  defendant  as  follows:  There  being  no  basis  of  fact,  and  the  al- 
legations of  the  petition  and  the  account  thereto  attached  being  wholly  ficti- 
tious and  false,  which  was  well  known  to  the  defendant,  he  has  sworn  as  a 
witness  in  said  cause,  and  testified  that  the  allegations  of  his  petition  were 
true,  and  that  he  had  performed  the  services  and  made  the  payments  charged 
^  for  at  this  plaintiff's  request,  and  for  his  benefit,  which  testimony  was  willfully 
false,  and  without  such  testimony  this  judgment  would  not  have  been  given. 
Wherefore  the  plaintiff  demands  that  said  judgment  be  vacated,  and  that  the 
plaintiff  be  given  a  new  trial,  and  that  the  defendant  pay  all  costs." 

The  petition  was  vmfied  by  the  plaintiff,  but  the  exhibits  referred  to  are 
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not  attached  to  the  petition,  nor  included  in  the  r^ord.  The  defendant  de- 
murred to  the  petition,  alleging  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  him  and  in  favor  of  the  plaintiff.  The  court 
sustained  the  demurrer,  and  granted  the  plaintiff  leave  to  file  an  amended  pe- 
tition, but  he  elected  to  stand  on  the  petition  as  filed.  The  court  thereupon 
dismissed  tlie  action,  and  gave  judgment  in  favor  of  the  defendant  for  costs. 
To  reverse  these  rulings  the  plaintiff  brings  the  case  to  this  court. 

W,  P,  Campbell,  for  plaintiff  in  error.  Homton  c&  BenUey,  for  defendant 
in  error. 

Johnston,  J.  The  plaintiff  undertakes  to  procure  a  vacation  of  the  judg- 
ment and  a  new  trial  on  the  ground  of  fraud  alleged  to  have  been  practiced 
by  Lovejoy  in  obtaining  the  judgment,  and  because  of  the  neglect  of  his  own 
attorney  in  failing  to  appear  and  defend  at  the  trial,  and  also  in  failing  to  no- 
tify him  when  the  trial  would  occur.  It  is  manifest  that  the  plaintiff  sought 
to  bring  his  case  within  the  provisions  stated  in  subdivisions  4  and  7  of  sec- 
tion 568  of  the  Code.  The  statute  prescribes  that  proceedings  to  vacate  a 
judgment  on  the  grounds  mentioned  "shall  be  by  petition  verified  by  aflidavit, 
setting  forth  the  judgment  or  order,  the  grounds  to  vacate  or  modify  it,  and 
the  defense  to  the  action,  if  the  party  applying  is  defendant."  Civil  Code.  § 
570.  The  petition  fails  to  conform  to  these  requirements,  and  hence  the  de- 
murrer was  rightly  sustained.  It  fails  to  set  forth  the  petition,  answer,  or 
judgment  in  the  original  action,  although  reference  is  made  to  them.  The 
answer,  if  any  was  tiled,  may  or  may  not  have  stated  a  defense.  It  may  have 
substantially  admitted  the  allegations  of  the  petition,  and  thus  have  rendered 
the  presence  or  absence  of  Mulvaney  unimpoi-tant.  Not  only  has  he  failed 
to  state  what  the  answer  was,  but  he  has  omitted  the  more  important  alle- 
gation that  he  had  an  existing  and  valid  defense  when  the  present  action  was 
begun.  This  is  essential.  Judgments  will  not  be  set  aside  merely  to  allow 
a  defendant  to  make  a  technical  objection  or  an  ineffectual  defense.  The  pro- 
visions of  the  Code  under  which  this  action  is  brought  were  enacted  in  fur- 
therance of  justice,  and  to  relieve  parties  from  unjust  judgments  that  were  ob- 
tained through  no  fault  of  their  own.  If  the  defendant  lias  no  valid  defense, 
and  the  result  of  a  second  trial  must  be  the  same  as  the  first,  no  actual  in- 
justice has  been  done,  and  it  would  be  idle  to  disturb  the  judgment.  The 
facts  constituting  the  defense  should  be  fully  stated,  and  from  them  it  must 
appear  that  the  defendant  has  an  existing  legal  and  meritorious  defense.  In 
this  respect  the  petition  in  the  present  action  is  fatally  defective,  as  well  as 
in  failing  to  set  forth  the  judgment  complained  of.  Uill  v.  Williams ^  6 
Kan.  17. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

(37  Kan.  2«7> 

Murphy  and  others,  by  Their  Next  Friend,  Murphy,  v.  Hindman. 

{Supreme  Court  of  Kansas,    October  8,  1887.) 

1.  New  Trial — DieoBBnoif  of  Tbial  Court — Review  on  Appeal. 

A  trial  court  is  invested  with  a  lar^e  discretion  in  detenu iniDs:  applications  for 
new  trials,  and  to  warrant  a  reversal  it  will  recjuire  a  clearer  showing  of  abuse  of 
judicial  discretion  in  granting  a  new  trial  than  in  refusing  one. 

8.  Same— Misconduct  of  Jubors— Concealing  Knowledge  of  Case. 

A  new  trial  was  granted  where  it  was  shown  that  after  the  cause  was  submitted, 
and  the  jury  had  retired  to  the  jury-room,  one  of  the  jurors  separated  from  bis  fel- 
lows, and  that  afterwards  the  remaining  membexs  of  the  jury  were  called  to  the 
court-room,  admonished,  and  allowed  to  separate,  and  the  absent  juror  remained 
away  without  charge  or  admonition  from  the  court  for  about  two  hours,  and  until 
the  jury  reassembled;  and  where  it  was  also  shown  that  another  juror  hud  been 
informed  concerning  one  of  the  principal  disputed  facta  in  the  case,  which  knowl- 
edge he  failed  to  disclose  when  be  waa  examined  as  to  bis  qualifications,  but,  after 
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testimony  on  the  fkct  had  been  given,  he  remarked  ontside  of  court  that  he  knew 
more  abont  the  fact  than  the  witn^esses  did :  hddt  that  the  order  granting  a  new  trial 
ought  not  to  be  disturbed. 
(Syllabus  by  the  Oourt.) 

Error  from  district  court,  Wabaunsee  county;  John  Martin,  Judge. 
Qcermeyer  d*  Safford  and  Geo.  O.  Cornell,  for  plaintiffs  in  error.    A,  H. 
Ccse,  F,  8,  8tumbaugh,  and  JE.  if.  Ounn,  for  defendant  in  error. 

Johnston,  J.  This  is  a  proceeding  in  error  brought  to  reverse  an  order  of 
the  district  court  of  Wabaunsee  county  setting  aside  a  verdict  and  granting 
a  new  trial.  Tlie  plaintiffs  in  error,  who  were  plaintiffs  below,  brought  the 
action  to  recover  the  S.  J  of  the  S.  W.  i  of  section  24,  township  11,  range  12 
E.,  being  an  80-acre  tract  of  land  situated  in  Wabaunsee  county.  The  trial, 
which  was  had  with  a  jury  at  the  October  term,  1884,  resulted  in  a  verdict  in 
favor  of  the  plaintiffs.  The  defendant  filed  a  motion  for  a  new  trial,  alleging 
as  reasons  therefor  every  statutory  ground  for  which  a  new  trial  may  be  had. 
This  motion  was  heard  on  December  23,  1884,  and  a  new  trial  was  granted; 
and  this  is  the  ruling  complained  of. 

We  cannot  say  that  the  court  erred  in  its  ruling.  It  is  seldom  that  a  case 
is  presented  which  would  justify  the  court  in  reversing  an  order  granting  a 
new  trial.  The  trial  court  is  invested  with  a  large  discretion  in  disposing  of 
applications  for  a  new  trial,  and  it  is  generally  held  that,  to  warrant  a  re- 
versal, it  requires  a  clearer  showing  of  an  abuse  of  discretion  in  granting  a 
new  trial  than  in  refusing  one.  It  was  recently  said  in  this  court  that  such 
an  order  will  not  be  reversed  unless  the  court  "can  see,  beyond  all  reasonable 
doubt,  that  the  trial  court  has  manifestly  and  inaterially  erred  with  reference 
to  some  pure,  simple,  and  unmixed  question  of  law,  and  that  except  for  such 
error  the  ruling  of  the  trial  court  would  not  have  been  made  as  it  was  made, 
and  that  it  ought  not  to  have  been  so  made."  City  of  Sedan  v.  Church,  29 
Kan.  190.    See,  also.  Brown  v.  Railroad  Co.,  Id.  186,  and  cases  there  cited. 

The  particular  ground  or  grounds  upon  which  Hihe  court  places  its  decision 
cannot  be  learned  from  the  record,  as  it  is  recited  that  the  application  was 
sustained  for  the  reasons  stated  in  the  motion.  Exceptions  were  taken  by 
the  defendant  during  the  trial  to  the  rulings  of  the  court  on  the  admission  of 
evidence,  and  in  charging  the  jury.  Among  the  reasons  stated  why  a  new 
trial  should  be  granted  was  the  misconduct  of  the  jury,  and  irregularity  in  the 
proceedings  of  the  court  and  jury,  by  which  the  defendant  was  prevented 
from  having  a  fair  trial.  '  AflBdavits  were  filed  in  support  of  these  allegations. 
In  one  aflftdavit  it  is  shown  that  after  the  case  was  submitted  to  the  jury,  and 
the  jury  had  retired  to  the  jury-room  in  charge  of  the  bailiff,  a  member  of  the 
jury  applied  and  was  allowed  to  go  from  the  jury-room  to  the  water-closet, 
and,  when  ho  returned,  the  jury  had  left  the  room  and  gone  to  the  court- 
house, and  when  the  juror  arrived  there  he  found  that  court  had  adjourned 
for  supper,  and  he  was  therefore  not  present  when  the  jury  was  admonished 
and  separated,  and  was  separated  from  the  jury  for  about  two  hours  without 
any  charge  or  admonition  from  the  court. 

The  plaintiffs  were  the  surviving  heirs  of  John  Campbell,  deceased,  and 
one  of  the  matters  in  controversy  was  with  reference  to  a  marriage  contract 
said  to  have  been  made  between  John  Campbell  and  the  defendant.  The 
plaintiffs  claim  that  the  defendant  conveyed  the  land  in  controversy  to  John 
Campbell,  and  that  the  title  was  in  him  at  the  time  of  his  death,  but  that  the 
deed  was  never  recorded;  and  numerous  acts  and  statements  of  Campbell  and 
the  defendant  concerning  the  land  were  given  in  testimony  with  a  view  of 
showing  that  the  land  was  actually  conveyed.  On  the  other  hand,  Mrs. 
Hindman  denies  that  she  ever  deeded  the  land  to  Campbell,  and  she  claims 
that  the  only  transaction  between  Campbell  and  her  was  that  in  1878  she 
leased  the  land  to  him  for  a  time;  and  in  the  same  year  a  mairiage  contract 
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was  made  between  tbera,  whereby  it  was  agreed  that  this  land  should  stand 
as  security  for  the  fulfillment  of  her  promise,  and  a  tract  which  he  owned  as 
security  for  compliance  on  his  part,  which  contract  was  afterwards  destroyed 
by  mutual  consent;  and  that  whatever  was  done  by  Campbell,  or  under  his 
direction,  on  the  premises,  was  done  under  the  lease,  and  in  anticipation  of 
their  future  marriage,  under  the  marriage  contract.  Under  the  testimony 
and  the  instructions,  the  marriage  contract  became  a  very  important  feature 
of  the  case. 

On  the  motion  for  a  new  trial  it  was  shown  that  one  of  the  jurors  who  sat 
in  the  case  had  had  several  conversations  with  Campbell  concerning  his  rela- 
tions with  the  defendant;  one  of  them  on  the  day  he  died,  in  which  Camp- 
bell  had  stated  that  he  had  had  trouble  with  Mrs.  Hindman,  and,  although 
engaged  to  marry,  he  would  never  marry  her.  Campbell  asked  the  juror^s 
advice  as  to  how  he  might  get.  rid  of  Mrs.  Ilindman,  and  the  juror  advised 
him  in  that  respect.  He  also  told  the  juror  of  the  marriage  contract,  stating 
what  its  terms  were.  After  several  witnesses  had  given  in  their  testimony, 
and  a  recess  had  been  taken  by  the  court,  the  juror  told  the  trial  judge  of  his 
knowledge,  and  that  he  knew  more  about  the  marriage  contract  than  the  wit- 
nesses did;  but  the  trial  proceeded,  and  the  juror  continued  to  sit  in  the  case. 
This  juror  was  probably  disqualified  to  try  the  case.  The  fact  that  the  juror 
first  named  separated  from  his  fellows  after  the  case  had  been  submitted,  and 
had  remained  away  from  them  for  two  hours  without  having  been  admonished 
by  the  court,  may  not  in  itself  have  been  sufficient  to' set  aside  the  verdict; 
but  when  it  is  considered  in  connection  with  the  conduct  of  the  second  juror, 
and  with  the  action  of  the  court  in  allowing  him  to  continue  in  the  case  until 
the  verdict  was  rendered,  and  the  other  rulings  made  and  excepted  to,  suffi- 
cient grounds  for  granting  a  new  trial  were  probably  shown.  At  least,  there 
is  enough  to  prevent  this  court  from  reversing  the  order  granting  a  new  trial. 
In  the  new  trial  to  be  had  both  parties  can  have  an  opportunity  to  try  the 
case  on  ifs  merits  before  a  jury  that  will  take  the  testimony  as  given  by  the 
witnesses,  and  who  will  not  assume  to  know  the  facts  better  than  the  wit- 
nesses who  relate  them. 

Under  the  rules  established  by  the'  decisions  of  this  court,  we  cannot  say 
that  there  was  error  in  the  ruling  of  the  district  court  granting  a  new  trial, 
and  hence  its  order  and  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  227) 

Beaubien  and  others  v,  Hindman. 
(Supreme  Cburt  of  Kamas,    October  8,  1887.) 

1.  Appeal — Fi:tding8  of  Fact  by  Trial  Court  will  not  be  Disturbed. 

A  tinding  of  fact  made  by  the  trial  court  is  equivalent  to  a  verdicl  of  a  jury,  and 
will  not  be  disturbed  on  appeal  if  there  is  sufficient  evidence  to  justify  it,  although 
it  may  bo  contrary  to  the  judgment  of  the  appellate  court.  ' 

2.  Same— Objection  not  Raised  Below. 

An  alleged  error,  the  matter  of  which  does  not  clearly  appear  to  have  been 
brouglit  to  the  attention  of  the  trial  court,  will  not  be  reviewed  on  appeal. 

Error  from  district  court,  Wabaunsee  county;  John  Martin,  Judge. 
Overmeyer  &  Safford  and  Qeo.  G,  Cornell,  for  plaintiff  in  error     A.  H. 
Caset  F.  S,  Stumbaugh,  and  E,  If,  Qunn,  for  defendant  in  error. 

Per  Curiam.  In  this  case,  Catherine  Hindman  alleged  that  she  was  the 
equitable  owner  of,  and  in  the  possession  of,  the  undivided  five-eighths  of  the 
N.  J  of  the  N.  W.  4  of  section  24,  township  11,  range  12,  in  Wabaunsee 
county;  that  in  January,  1881,  she  employed  John  Campbell,  as  her  agent,  to 
purchase  and  procure  for  her  a  deed  to  the  land  from  Eugene  Bourassa,  who 
was  at  that  time  owner  thereof;  that  she  delivered  to  Campbell  $400  with 
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which  to  make  the  purchase;  that,  in  pursuance  of  his  eraplovraent,  Campbell 
purchased  the  land,  but  on  February  4, 1881,  obtained  a  deed  in  his  own  name 
from  Eugene  Bourassa,  in  violation  of  his  trust;  that  afterwards,  with  her 
money,  he  purchased  a  Upc-sale  certificate  upon  the  property;  after  his  death 
a  tax  deed  thereon  was  executed  in  his  name;  that  the  tax  deed  was  recorded 
September  28,  1882;  that  subsequently  Mary  A.  Murphy  and  Triphena  Whit- 
taker,  the  heirs  of  John  Campbell,  executed  and  delivered  to  Mary  C.  Beau- 
bien,  a  deed  of  the  premises;  ^that  all  of  the  pai-ties,  at  the  time  of  these  trans- 
actions, well  knew  that  the  plaintiff  was  the  equitable  owner  of,  and  in  the 
exclusive  possession  of,  the  land,  and  were  well  acquainted  with  her  rights 
and  equities  therein.  Plaintiff  prayed  that  her  title  might  he  established  to 
the  property;  that  the  defendants  holding  the  legal  title  to  the  same  might  be 
declared  trustees  for  her;  and  that  her  title  to  tlie  land  be  quieted  as  against 
them.  The  case  was  submitted  to  the  trial  court  without  a  jury.  The  court) 
after  hearing  the  evidence  and  the  arguments  of  counsel,  found,  generally, 
that  Catherine  Hindman  was  the  equitable  owner  of  the  land  in  dispute,  and 
granted  the  prayer  of  her  petition.  The  defendants  excepted,  and  bring  the 
case  here.  It  is  contended  in  their  behalf  that  the  finding  and  judgment  of 
the  court  are  clearly  against  the  weight  of  the  eviclence,  and  for  that  reason 
that  the  judgment  should  be  reversed. 

It  has  always  been  held  by  this  court  that  a  finding  of  fact  by  the  court  is 
equivalent  to  a  verdict  by  a  jury;  and,  further,  that  this  court  will  not  dis- 
turb the  finding  if  there  is  sufficient  evidence  to  justify  it;  and  this  is  the 
case  although  the  finding  of  the  court  be  contrary  to  the  judgment  of  the  ap- 
pellate court.  Ruth  v.  Fordf  9  Kan.  17 ;  Walker  v.  Eagle  Manvfg  Co.,  8  Kan. 
897;  Railtoap  Co.  v.  Kunkel,  17  Kan.  145;  Beal  v.  Codding,  32  Kan.  107,  4 
Pac.  Eep.  180.  An  examination  of  the  whole  record  convinces  us  that  there 
was  sufficient  evidence  before  the  trial  court  to  sustain  its  finding,  and,  how- 
ever much  we  may  be  dissatisfied  with  the  conclusion  of  that  court,  we  can- 
not reverse  the  finding  or  judgment. 

Again,  it  is  urged  that  the  court  committed  error  in  not  granting  partition, 
as  prayed  for  in  the  supplemental  answers.  It  is  said  that  the  supplemental 
answers  were  not  replied  to,  and  therefore  that  they  were  taken  as  confessed. 
The  record  does  not  give  the  dates  of  the  filings  of  the  various  pleadings. 
But,  after  all  of  the  answers  are  set  forth  therein,  the  record  shows  the  plain- 
tiff below  filed  a  reply  to  the  answer  of  the  defendants  and  also  to  the  answei 
of  the  guardian  ad  litem;  so  it  seems  that  a  reply  was  filed  after  all  oi  the  an- 
swers. In  any  event,  we  do  not  think  it  clearly  appears  from  the  motion  for 
a  new  trial  that  the  question  of  partition  was  suggested  to  the  court  after  its 
general  finding  had  been  made.  Error  is  never  presumed,  but  must  be  affirm- 
atively shown;  and  this  court,  where  the  pleadings  support  the  judgment,  will 
not  review  an  alleged  error  of  the  trial  court,  if  the  attention  of  that  court  has 
not  been  called  thereto. 

Therefore  tae  judgment  of  the  district  court  will  be  affirmed. 


(87  Kan.  292) 

Smith  «.  Jones. 
{Suipreme  Onai  of  KanKU,    October  8,  1887.) 

I.  Taxation— Action  by  Holdbb  of  Tax  Titlib— Limitation. 

An  action  brought  by  a  tax-title  holder  against  one  who  has  been  In  possession 
for  more  than  two  ^^eara,  claiming  ownership  under  a  later  tax  sale,  is  barred  by 
the  limitation  provided  in  subdivision  3,  j^  16,  Civil  Code,  unless  the  action  is  com" 
menced  within  two  years  alter  the  plaintifiTs  tax  deed  is  recorded. 

S.  Bamr — Filing  Tax  Deed  fob  Rxcobd  Imparts  Notice. 

When  the  tax  deed  has  been  duly  filed  for  record  with  the  register  of  deeds,  it 
imparts  notice  of  what  it  contains  to  all  the  world,  and,  in  contemplation  of  law, 
is  recorded. 

{JSyUabtu  by  ths  Qmrt^ 
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Error  from  district  coart,  Lyon  county;  Charles  B.  Graves,  Judge. 
Peyton,  Sanders  <t  Peyton  and  /.  A,  Smith,  for  plaintiff  in  error.    Ed.  S. 
Wat€rburry,toT  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  F.  E.  Smith  to  recover  from 
Ellis  Jones  the  possession  of  the  W.  J  and  the  N.  E.  J  of  the  N.  E.  J  of  sec- 
tion 22,  township  20,  range  11,  situated  in  the  county  of  Lyon  and  state  of 
Kansas,  and  judgment  on  the  second  and  final  trial  was  given  in  favor  of  the 
defendant.  The  plaintiff  claimed  under  a  sale  of  the  land  for  taxes,  made  to  T. 
Johnson  on  Way  5,  1B74,  for  S9.76,  being  the  taxes  thereon  for  1873;  and  an 
assignment  of  the  tax-sale  certificate  from  Johnson  to  Noyes  Spicer  on  May 
6,  1874;  a  tax  deed' to  Noyes  Spicer,  executed  May  6,  1880,  and  recorded  on 
May  8, 1880;  and  a  quitclaim  deed  from  Spicer  and  wife  to  himself,  executed 
August  22, 1883.  The  taxes  assessed  against  the  land  for  the  year  1884  were 
not  paid,  and  at  a  sale  held  on  September  7,  1885,  it  was  again  offered  for 
sale,  and,  there  being  no  bidders,  it  was  bid  off  by  the  county  treasurer,  in 
the  name  of  the  county,  for  the  amount  of  taxes  charged  against  it;  and  the 
taxes  for  the  two  subsequent  years,  not  being  paid,  were  entered  up  against 
the  land.  On  September  6,1877,  Ellis  Jones,  the  defendant,  paid  into  the 
county  treasury  the  sum  of  ^44.06,  which  was  the  amount  required  for  the 
redemption  of  the  land,  at  which  time  he  received  a  certificate  of  sale,  and  on 
September  23, 1878,  a  tax  deed  was  executed  by  the  county  clerk  to  him  for 
the  land.  Jones  went  into  possession,  and  began  improving  the  land,  in 
September,  1878,  and  has  been  continuously  in  possession  of  the  land  since 
that  time. 

Among  other  defenses,  the  defendant  urged  tbat  the  plaintiff  could  not 
maintain  his  action,  because  it  was  not  commenced  within  two  years  after 
the  tax  deed  under  which  he  claimed  was  recorded.  The  contention  of  the 
defendant  is  that  the  limitation  provided  in  section  16,  Civil  Code,  which  reads: 
"Actions  for  the.recovery  of  real  property,  or  for  the  determination  of  any 
adverse  right  or  interest  therein,  can  only  be  brought  within  the  periods  here- 
inafter prescribed,  after  the  cause  of  action  shall  have  accrued,  and  at  no  time 
thereafter.  *  *  *  Third.  An  action  for  the  recovery  of  real  property 
sold  for  taxes  within  two  years  after  the  dale  of  the  recording  of  the  tax 
deed," — applies,  and  effectually  bars  the  plaintiff's  recovery. 

He  also  insists  that  the  five-years  limitation  provided  in  section  141  of  the  tax 
law  applies,  and  has  run  in  favor  of  the  tax  deed  executed  to  him  in  Septem- 
ber, 1878.  It  is  unnecessary  to  determine  the  applicability  of  the  five-years 
limitation  provided  in  the  statute  last  mentioned,  as  we  think  the  two-years 
statute  provided  in  the  Code  bars  a  recovery  by  the  plaintiff.  His  action  was 
not  begun  until  about  four  years  after  the  tax  deed  was  executed  and  re- 
corded. During  this  time,  and  earlier,  the  defendant  was  in  the  actual  pos- 
session of  the  land.  The  defendant  was  not  there  as  a  trespasser,  but  was  in 
actual  possession  under  a  claim  of  ownership  in  the  land.  We  need  not  in- 
quire whether  his  claim  of  title  was  strong  or  weak,  because  "possession, 
with  claim  of  ownership,  is  not  only  evidence  of  title,  but  it  is  of  itself  title 
in  a  low  degree,"  and  one  which  may  in  time  ripen  into  a  perfect  title.  Hal- 
lenback  v.  £l88,  31  Kan.  87,  1  Pac.  Rep.  275.  The  defendant  was  therefore 
in  a  position  to  contest  the  plaintiff's  right  to  recover.  The  plaintiff  must 
recover  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
that  asserted  by  Jones.  To  maintain  his  action  he  must  establish,  not  only 
his  paramount  title  to  the  land,  but  also  that  he  has  brought  his  action  within 
the  time  allowed  by  the  law.  By  virtue  of  the  defendant's  possession  and 
claim,  the  plaintiff's  cause  of  action,  if  he  had  one,  was  maintainable  imme- 
diately on  the  recording  of  his  tax  deed.  He  was  a  tax-title  holder  out  of 
possession,  seeking  to  recover  upon  the  strength  of  a  tax  title.  The  limita- 
tion insisted  on  is  applicable  to  all  such  persons;  and  an  action  cannot  bo 
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maintained  for  the  recovery  of  the  land  unless  it  is  brought  within  two  years 
after  the  recording  of  the  tax  deed  under  which  he  claims.  2'homburgh  v. 
Cole,  27  Kan.  490;  Myers  v.  Coonradt,  28  Kan.  215. 

The  plaintiff  raises  a  question  in  regard  to  the  recording  of  the  tax  deed. 
He  claims  that  it  cannot  be  regarded  as  recorded,  because  the  register  of  deeds 
made  an  error  in  recording  it.  The  deed  recited  a  sale  made  to  T.  Johnson 
on  May  5,  1874,  and  an  assignment  to  Noyes  Spicer  on  May  6, 1874;  but,  as 
recorded,  it  recites  that  the  sale  occurred  on  the  fifteenth  day  of  May,  1874. 
Xo  change  was  made  except  to  write  "fifteen"  where  "five"  should  have 
been  written.  He  now  says  tliat,  as  the  record  shows  the  assignment  to  have, 
occurred  liefore  the  sale,  the  recorded  deed  is  void  on  its  face,  and  would  not 
impart  notice,  and  cannot  be  treated  as  recorded  within  the  statute  on  that 
question.  We  cannot  agree  with  this  claim.  The  rights  of  parties  are  not 
so  easily  destroyed,  and  cannot  be  sacrificed  by  the  official  delinquency  of  the 
register  of  deeds.  The  statute  upon  the  subject  provides  that  from  the  time 
of  filing  the  instrument  with  the  register  of  deeds  for  record  it  will  impart 
notice  to  all  persons  of  the  contents  thereof.  Comp.  Laws  1879,  c.  22,  §  20. 
The  duty  of  recording  the  deed  devolves  by  law  upon  the  register  of  deeds, 
and  when  the  grantee  causes  it  to  be  filed  with  that  otflcer  he  has  done  all 
that  the  law  requires  of  him.  He  has  done  that  which  is  to  impart  notice  to 
all  the  world  of  what  the  deed  itself  contiiins.  This  notice  is  not  lo  be  brushed 
away  by  the  incompetent  or  fraudulent  action  of  the  officer  in  wholly  or  par- 
tially failing  to  spread  it  on  the  record. 

The  legislature  has  recently  provided  that  all  tax  deeds  thereafter  issued 
shall  be  void  unless  they  are  recorded  within  six  months  from  the  date  of 
their  issuance,  and  that  all  tax  deeds  theretofore  issued  shall  be  void  unless 
they  are  recorded  within  one  year  from  the  taking  effect  of  the  act.  Sess. 
Laws  1886,  c.  31.  Will  the  plaintiff  contend  that  a  tax  deed  which  is  depos- 
ited with  and  filed  by  the  register  within  the  prescribed  time  would  be  rend- 
ered void  by  the  willful  or  negligent  omission  of  the  officer  to  copy  it  at 
length  upon  the  record  books?  Will  he  insist  that  a  mere  inaccuracy  in 
transcribing  the  deed  would  destroy  it?  We  think  not.  Under  the  statute 
referred  to,  the  notice  arises  on  the  filing  of  the  deed  for  record,  and  does  not 
depend  on  the  act  of  the  officer  in  writing  it  out  at  length  on  the  books  pro- 
vided for  that  purpose. 

In  contemplation  of  law,  the  tax  deed  in  question  was  recorded  when  it  was 
received  and  filed  by  the  register  of  deeds.  The  inaccuracy  in  transcribing 
it  did  not  prevent  it  from  thereafter  being  notice  to  all  the  world,  nor  prevent 
the  statute  of  limitations  from  running  against  an  action  to  recover  the  land 
under  a  tax  deed  so  recorded.  As  having  some  application,  see  Nattinger  v. 
Ware,  41  111.  245;  Merrick  v.  Wallace,  19  111.  486;  Craig  v.  Dimock,  47  111. 
808;  ICiser  v.  Hetiston,  38  111.  252. 

There  must  be  an  affirmance  of  the  judgment. 

(All  the  justices  concurring.) 

(37  Kan.  3&3) 

Tenney  and  others  v.  Simpson. 

{Supreme  Omtrt  of  Kantas.    October  8,  1887.) 

Pabtkbrship— Tbubt—Cokvbtancb  of  Laitd  to  Pabtwer— DiflsoLunoir. 

Where  8.,  haying  the  exclusive  right  by  previous  written  agreement  with  the 
owner  of  a  certain  piece  of  land  to  purchase  the  same,  entered  into  a  parol  agree- 
ment with  T.  and  B.,  in  pursuance  of  which  B.  furnished  the  purchase  money  for 
the  land,  T.  gave  his  notes  therefor  to  B.,  and  the  deed  by  consent  of  the  parties 
was  executed  by  the  owner  to  B.  as  a  security  for  the  repayment  of  the  purchase 
money  to  B.,  and  the  land  was  purchased  by  ».,  T.,  and  B.  on  si>ecuIation,  and  for 
the  purpose  of  sale  and  profits  only,  and  not  for  permanent  use;  and.  after  the  pay- 
ment oi  the  purchase  nionej'  and  of  the  costs  and  expenses  out  of  the  proceeds  of 
the  sale,  the  profits  were  to  be  divided  between  the  partners,  S.,  T.,  ana  B.,  as  fol- 
lows:   8.  was  to  have  four-tenths,  T.  three-tenths,  and  B.  three-tenths;  and,  after 
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a  portion  of  the  land  was  sold,  and  the  purchase  maney  and  costs  and  expenses 
paid,  T.  and  B.  ternnnated  the  copartnership,  refused  to  sell  any  more  land,  and 
refused  to  permit  8.  to  have  any  further  connection  therewith :  held  that,  when 
the  deed  was  executed  to  B.,  he  held  the  property  in  trust  for  the  copartnership; 
and  afterwards,  when  tlie  copartnership  was  terminated,  he  held  it  in  trust  for  the 
individual  members  of  the  copartnership,  S.  being  entitled  to  four-tenths  thereof. 

{Syliabits  by  the  Court.) 

Error  from  district  court,  Wyandotte  county;  W.  R.  Wagstaff,  Judge. 
This  case  was  tried  before  a  referee,  who  made  the  following  report: 

"In  the  District  Court  of  State  of  Kansas  in  and  for  Wyan- 
dotte County. 

**8.N  Simpson,  Plaintiff,  v.  William  CTenney,  M.  Shepard  Bolles,  Henry 
Shepard,  and  Richard  F,  Bolles,  D^endants, 

"report  of  REFEREfi. 

"This  is  an  action  wherein  the  plaintiff  claims  that  certain  lands  known  as 
the  Splitlog  Purchase,'  bought  in  1878,  through  united  efforts  of  plaintiff 
and  defendants,  was  deeded  to  defendant  M.  Shepard  Bolles,  to  be  held  by 
him  in  trust  for  plaintiff  and  defendants  after  certain  payments  should  be 
made  to  him,  in  proportion  of  four-tenths  to  plaintiff  S.  N.  Simpson,  three- 
tenths  to  defendant  William  C.  Tenney,  and  three-tenths  to  defendant  M. 
Shepard  Bolles,  acting  for  himself,  Henry  Shepard,  and  Richard  F.  Bolles, 
known  as  Boston  parties. 

"In  August,  1878,  plaintiff  procured  from  Mathias  Splitlog,  an  Indian,  the 
owner  of  the  land  first  described  in  plaintiff's  petition,  the  option  or  right  to 
purchase  in  his  own  name,  during  the  following  sixty  days,  said  land  at  8200 
per  acre,  paying  at  the  time  to  Splitlog  $100.  which  was  to  be  forfeited  at  the 
expiration  of  said  sixty  days,  if  plaintiff  failed  to  pay  said  purchase  price.  The 
agreement  granting  to  plaintiff  this  •option '  was  in  writing,  acknowledging 
the  receipt  of  $100  from  plaintiff,  was  read  in  presence  of  plaintiff  and  de- 
fendant William  C.  Tenney,  and  was  signed  by  Splitlog  in  their  presence. 
Plaintiff,  not  having  tlie  money  with  which  to  consummate  the  purchase,  en- 
tered into  negotiations  with  defendant  William  C.  Tenney,  whereby  it  was 
agreed  between  them  that  Tenney  should  go  east  for  the  purpose  of  securing 
money  with  which  to  pay  the  purchase  price  for  said  real  estate;  the  profits 
arising  from  such  purchase  to  be  divided  between  plaintiff,  defendant,  and 
parties  furnishing  stipulated  purchase  price. 

"Tenney  went  to  Boston;  secured  the  services  of  M.  Bolles  &  Co.,  brokers; 
and  through  their  inlluence  obtained  a  promise  of  the  said  purchase  price 
from  defendants  M.  Shepard  Bolles,  Henry  Shepard,  and  Richard  F.  Bolles, 
known  as  Boston  parties,  upon  stipulated  terms,  written  by  M.  Shepaixl 
Bolles  in  Boston,  though  not  signed  by  him,  which  stipulation  was  brought 
by  defendants  and  Henry  Shepard  and  Richard  F.  Bolles  to  Kansas  City  in 
November,  1878,  who  came  west  to  examine  said  land  and  its  title;  and  hav- 
ing examined  said  land  in  company  with  plaintiff  and  said  Tenney.  and  be- 
ing satisfied  as  to  its  title,  they  required  said  Tenney  to  agree  to  said  stipula- 
tions, which  he  did  in  writing  indorsed  upon  said  stipulation;  and  thereupon 
made  provision  by  which  he  should  receive  $6,300  with  which  to  pay  Split- 
log.  This  was  done  November  23,  1878;  and,  before  these  sixty  days  above 
referred  to  had  expired,  the  $100  paid  Splitlog  had  been  forfeited,  plaintiff 
had  paid  Splitlog  $50,  and  had  thereby  secured  an  extension  of  the  'option' 
for  thirty  days  longer,  whicli  was  also  forfeited,  and  plaintiff  had,  by  pay- 
ment of  $50,  obtained  an  extentiou  of  said  *  option  *  for  thirty  days  longer. 
All  this  money  paid  for  these  '  options '  was  furnished  by  Tenney  to  Simpson, 
and  was  taken  into  consideration  in  connection  with  the  actual  cost  of  the 
land,  together  with  some  other  expenses  in  fixing  upon  the  sum  of  $6,300. 
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"The  stipulation  referred  to  is  known  as  *  Exhibit  A '  attached  to  deposi- 
tion of  Richard  F.  Bolles.  It  provided  that  the  deed  for  said  land  should  be 
made  to  defendant  M.  Shepard  Bolles,  who  should  give  a  bond  for  quitclaim 
deed  when  said  land  should  be  paid  for  in  full;  that  defendant  William  C. 
Tenney  should  execute  his  notes  to  defendant  M.  S.  Bolles, — one  for  purchase 
price,  which,  with  forfeited  options  and  other  expenses,  amounted  to  $6,300, 
payable  in  two  years,  with  interest  at  ten  per  cent.,  payable  semi-annually; 
two  notes  for  $1,000  each,  payable  in  one  and  two  years,  without  interest; 
these  notes  represented  guarantied  profits  to  said  eastern  parties  for  their  in- 
vestment in  said  real  estate;  that  said  Tenney  should  execute  two  notes  for 
8500  each,  payable  in  five  and  seven  months  respectively,  without  interest,  to 
M.  Bolles  &  Co,,  brokers,  to  secure  payment  to  them  for  their  services  in  pro- 
ciwing  n^oney  for  purchase  price  from  defendants  knowh  as  Boston  parties. 
M.  Shepard  Bolles  was  to  quitclaim  such  streets  and  alleys  as  might  be  agreed 
upon  to  the  city  of  Wyandotte;  one-fourth  of  the  money  received  from  sales 
of  land  was  to  be  retained  by  said  William  C.  Tenney,  and  the  remaining 
three-fourths  were  to  be  remitted  to  said  M.  S.  Bolles,  to  be  applied  by  him  on 
notes  of  said  Tenney  to  M.  S.  Bolles,  as  he  [Tenney]  might  direct.  The  prof- 
its resulting  from  the  purchase  and  sale  of  said  land,  after  deducting  all  costs, 
expenses,  and  interest,  were  to  be  divided  as  proposed  by  said  Tenney,  as  fol- 
lows: Four-tenths  to  Mr.  S.,  so  called,  who  by  the  evidence  is  shown  to  be 
the  plaintiff;  three-tenths  to  W.  C.  Tenney,  defendant;  and  three-tenths  to 
defendant  M.  S.  Bolles,  who  by  the  evidence  is  shown  to  represent  himself, 
Henry  Shepard,  and  Richard  F.  Bolles,  known  as  Boston  parties. 

"This  stipulation  was  signed  by  William  C.  Tenney,  November  23,  1878, 
in  presence  of  defendants  Henry  Shepard  and  Richard  F.  Bolles,  and  over  his 
name  was  written:  •  I  agree  to  the  above  aiticles  on  the  above  conditions.' 

"Acting  under  the  provisions  of  said  stipulations,  and  parol  agreements 
with  said  Tenney,  S.  N.  Simpson,  on  the  third  day  of  December,  1878,  sur- 
rendered his  rights  under  the  agreement  made  by  Splitlog  to  him,  and  caused 
Split  log  and  wife  to  execute  and  deliver  a  warranty  deed  to  said  land  to  de- 
fendant M.  Shepard  Bolles;  and,  acting  under  the  same  provisions,  said  W. 
C.  Tenney  executed  his  promissory  note  of  the  same  date  to  M.  S.  Bolles, 
trustee,  or  order,  for  $6,300,  payable,  with  interest,  as  required  in  said  stipu- 
lation, and  executed  one  $1,000  note  to  said  M.  S.  Bolles,  trustee  or  order, 
and  another  $1,000  note  to  said  M.  S.  Bolles,  payable  as  required  in  said  stip- 
ulatipn,  and  two  notes  for  $500  each,  payable  in  five  and  seven  months,  re- 
spectively, to  M.  Bolles  &  Co.,  as  required  in  said  stipulation. 

"The  evidence  shows  that  these  notes  were  signed  by  W-  C.  Tenney  be- 
cause M.  S.  Bolles,  representing  himself  and  the  two  other  Boston  parties, 
and  who  managed  that  branch  of  the  business,  desired  to  open  accounts  with 
but  one  person  here  in  connection  with  the  land.  On  the^eleventh  day  of  De- 
cember, 1878,  a  few  days  after  the  execution  of  said  deed,'M.  S.  Bolles  wrote 
a  letter  to  Tenney,  a  copy  of  which  is  known  as  ♦  Exhibit  E,'  attached  to  depo- 
sition of  M.  S.  Bolles,  explaining  the  condition  under  which  beheld  the  land 
so  conveyed  to  him.  He  there  says  that  he  holds  the  '  Splitlog  Purchase '  tis 
trustee,  to  secure  those  who  have  furnished  money,  and  that  after  the  pur- 
chase money  and  all  other  liens  against  the  property  should  be  satisfied,  then 
that  he  held  the  property  for  the  benefit  of  all  parties  concerned,  profits  of 
sales  there  made  to  be  divided  as  follows,  viz. :  Seven-tenths  to  be  remitted  to 
W.  C.  Tenney  for  hin^self  and  his  associate,  who  is  shown  by  the  evidence  to 
be  plaintiff  ^.  N.  Simpson,  and  three-tenths  to  be  retained  by  him  for  Boston 
parties,  and  in  that  letter  he  defines  the  word  'profits  *  as  meaning  the  net 
gain,  after  charging  all  costs,  expenses,  and  interest  to  the  land. 

"While  negotiations  were  going  on  in  Boston  between  Tenney  and  Boston 
parties  for  the  purchase  money,  the  correspondence  and  telegrams  from  Ten- 
ney to  Simpson  show  that  Tenney  considered  Simpson,  with  his  opti;;n  from 
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Splitlog,  as  a  pivotal  factor  in  closing  the  purchase  of  the  land/ and  that  he 
regarded  the  consent  of  Simpson  to  any  changes  in  arrangements  before  that 
time  had  between  them  as  to  divisions  of  profits  as  indispensable  before  he 
could  terminate  his  negotiations  with  the  Boston  parties,  and  after  his  return 
to  Kansas  City,  from  his  letter  to  M.  S.  Bolles,  (Exhibit  D  to  deposition  of  M. 
S.  Bolles,  dated  October  2,  1878,)  wherein  he  refers  to  plaintiff  as  Mr.  'S.* 
and  as  his  associate,  it  becomes  manifest  that  the  relation  of  plaintiff  to  the 
purchase  of  this  land  must  have  been  known  by  M.  S.  Bolles,  acting  for  him- 
self and  other  Boston  parties,  and  this  conclusion  is  confirmed  by  said  stipula- 
tion, written  by  M.  S.  Bolles,  referring  to  said  letter  of  October  2,  1878,  and 
brought  by  defendants  Henry  Shepard  and  K.  F.  Bolles  to  Kansas  City,  and 
signed  and  agreed  to  by  Tenney  in  their  presence,  November  23,  1878. 

'' Aft^r  the  purchase  of  the  land  a  portion  of  it  was  platted  and  laid  out  as 
Biverview  and  Bolles  Addition  to  Riverview,  and  a  large  number  of  lots  were 
sold  under  the  special  supervision  of  plaintiff.  Proceeds  of  sales  were  turned 
over  to  W.  C.  Tenney,  who  made  warranty  deeds  to  purchasers,  receiving  quit- 
claim deeds  to  himself  from  M.  S.  Bolles  for  lots  so  conveyed  by  him  to  pur- 
chasers, under  the  general  management  of  W.  C.  Tenney,  who  kept  the  books 
and  supervised  the  business  affairs  of  the  enterprise  in  the  interest  of  all  par- 
ties concerned,  and  under  the  special  supervision  of  plaintiff  in  platting  and 
laying  out  the  land,  and  in  making  sale  of  the  property,  and  turning  over  the 
proceeds  to  W.  C.  Tenney,  the  business  was  conducted  until  June  15,  1883. 
when  a  settlement  was  made  on  the  basis  of  the  stipulation  written  by  M.  S. 
Bolles,  heretofore  referred  to.  From  the  procieeds  of  sales  of  lots  the  $6,300 
note,  and  the  two  notes  of  81,000  each,  were  paid  as  required  in  said  stipulation; 
as  four-tenths  profits  arising  from  said  sales  plaintiff  was  paid  $2,866.28;  as 
three-tenths  of  said  profits  defendant  Tenney  was  paid  $2,149.71;  and  as  a 
part  of  their  three-tenths  6t  profits  the  Boston  parties  were  paid,  through  M. 
S.  Bolles,  $2,000;  Simpson  and  Tenney  each  paid  one-half  of  the  two  notes 
for  $500  each,  executed  by  Tenney  to  M.  8.  Bolles  &  Co.  as  heretofore  stated. 

"After  June  15, 1883,  and  before  the  commencement  of  this  action,  defend- 
ant Tenney  refused  to  make  any  further  settlement  with  plaintiff,  and  re- 
fused to  permit  further  sales  of  lots  to  be  made.  It  is  said  that  the  purchase 
money  for  the  land  was  furnished  upon  the  sole  credit  of  Mr.  Tenney,  as  his 
notes  were  taken  for  the  same.  From  all  the  facts  before  me,  I  conclude  the 
purchase  money,  with  forfeited  options  and  expenses  amounting  to  $6,300, 
was  furnished  by  the  Boston  parties  on  the  faith  they  had  in  the  land  as  an 
investment,  under  the  written  stipulations  of  M .  S.  Bolles,  and  that  the  notes 
for  the  same,  and  $2,000  guarantied  profits,  were  taken  from  defendant  Ten- 
ney for  convenience  of  M.  S.  Bolles  in  having  but  one  person  with  whom  to 
keep  an  account  in  reference  to  this  land,  and  for  the  reason  that  it  was  de- 
sired that  no  question  should  ever  be  raised  as  to  how  much  they  should  re- 
ceive, in  return  for  the  investment,  before  any  profits  should  accrue  in  favor 
of  plaintiff  or  Mr.  Tenney.  That  question  was  settled  by  the  stipulation  and 
the  notes.  It  was  not  $6,300  purchase  money  alone  that  was  taken  into  con- 
sideration when  said  stipulation  was  written  by  M.  S.  Bolles,  and  agreed  to 
by  Mr.  Tenney  The  influence  of  Simpson  in  obtaining  the  *  option; '  the $500 
to  be  paid  by  him  to  M.  Bolles  &  Co.,  and  his  personal  services  to  be  rendered 
in  the  future;  the  services  of  Mr.  Tenney  in  Boston  and  elsewhere, — all  these 
considerations  were  placed  on  the  scales  with  the  purchase  money,  and  the 
parties  to  this  action  have  relieved  me  of  a  difficult  problem  to  solve  by  deter- 
mining the  relative  value  to  be  four-tenths  for  Simpson,  three-tenths  for  Ten- 
ney, and  three-tenths  for  Bolles,  representing  Boston  parties. 

"It  is  said  that  plaintiff  is  not  entitled  to  relief  until  the  land  is  sold,  and 
profits  are  ready  for  distribution.  The  refusal  of  Tenney  after  June  15, 1883, 
and  before  the  commencement  of  this  action,  to  settle  with  Simpson,  and  to 
permit  further  sale  of  lots,  and  the  fact  that  the  refusal  of  Tenney  was  the 
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refusal  of  the  Boston  parties,  as  the  evidence  shows  that  Tenney  acted  as 
their  agent  in  matters  connected  with  their  interest  in  the  land,  leads  me  to 
conclude  that  the  plaintiff  is  entitled  to  relief  in  this  action.  It  is  said  that 
the  prohts  spoken  of  meant  net  gain  after  sales  are  made.  The  profits  in  this 
transaction  are  not  necessarily  made  up  of  results  of  sales,  but  consist  of 
whatever  property  may  remain  after  purchase  money,  expenses,  costs,  inter- 
est, and  liens  on  property  are  paid. 

"In  making  legal  conclusions  in  this  case,  it  is  necessary  to  determine  the 
intention  of  the  parties  thereto.  We  have  no  written  contract  signed  by  all 
the  parties  to  guide  us;  what  they  said  and  their  acts  previous  to  and  at 
the  time  of  tlie  execution  of  deed  give  abundant  light  as  to  their  intention. 
Exhibit  A  to  deposition  of  R.  F.  Bolles,  Exhibit  D  to  deposition  of  M.  S. 
Bolles,  with  many  other  facts  existing  previous  to  the  execution  of  tlie  deeil, 
lead  me  to  conclude,  from  the  acts,  conduct  and  words  of  the  parties  to  this 
action,  that  it  was  their  intention  that  the  execution  of  the  deed  from  Splitli)g 
and  wife  to  Bolles  should  result  in  a  trust  for  all  parties  to  this  action,  after 
payments  heretofore  referred  to  should  be  made.  Exhibit  E  to  deposition  of 
M.  S.  BoUes,  and  the  acts,  conduct,  and  words  of  all  parties  to  this  action  for 
nearly  five  years  after  the  execution  of  said  deed,  corroborate  the  facts  exist- 
ing before  its  execution,  and  confirm  my  conviction,  and  compel  me  to  con- 
clude that  this  deed  conveyed  said  real  estate  to  M.  Shepard  Bolles  in  trust  for 
all  parties  to  this  action ;  said  trust  resulting  to  the  parties  after  payments 
heretofore  Mentioned  were  made,  in  proportion  of  four-tenths  to  S.  N.  Simp- 
son, three-tenths  to  defendant  William  C.  Tenney,  and  three-tenths  to  M. 
Shepard  Bolles,  Henry  Shepard,  and  Kichard  T.  Bolles. 

"At  the  settlement'june  15, 1883,  the  following  is  a  statement  as  to  profits : 
M.  S.  Bolles,  for  himself  and  Boston  parties,  received,         -    ^2,000  00 
William  C.  Tenney  received,  -  -  -  -  2,149  71 

S.  N.  Simpson  received,  .....      2.866  28 

"At  the  commencement  of  this  action  there  were  In  Tenney *s  hands  pro- 
ceeds of  sales  since  June  15,  1883,  unsettled: 
In  cash,      -  -  ....  $240  58 

In  notes  afterwards  collected,  -  -  -  •  272  35 


Total, $512  63 

"Of  this  amount  M.  S.  Bolles  should  be  paid  for  himself  and  Henry  Shepard 
and  Richard  F.  Bolles,  in  order  to  give  them  three-tenths  up  to  June  15, 1883, 
equalizing  their  profits  with  other  parties,  $149.71.     This  would  Ifave  in 
Tenney's  hands,  to  be  divided  as  per  stipulation,  $363.22.    But  since  the  com- 
mencement of  this  action  Tenney  has  paid: 
Expenses,  -------- 

There  are  unpaid  taxes  of  1884,        -  .  -  . 

Amount  due  for  deposition,  Bolles  v.Splitlog,  -  -  • 

Amount  due  atty.*s  fees,  Bolles  v.  Co.  2'reas,, 

Total,         ...-..• 

Deducting  amount  on  hand,  after  paying  deficiency  .to  make 
Bolles*  profits  as  stipulated,      -  -  -  -  - 

And  there  is  indebtedness  against  land  of    - 

Four-tenths  of  which  must  be  paid  by  Simpson,  •  • 

Three-tenths  of  which  must  be  paid  by  Tenney, 

Three-tenths  of  which  must  be  paid  by  Boston  parties, 

"I  therefore  find  that  the  deed  to  M.  Shepard  Bolles  by  Mathias  Splitlog  and 
wife  for  thirty  and  sixty-three  hundreths  acres  described  in  pljfintiff 's  peti- 
tion, conveyed  said  land  to  him  in  trust  for  plaintiff  and  defendants  in  accord- 
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ance  with  findings  above  made,  and  that  the  portion  remaining  unsold  and 
unaccounted  for  in  exhibit  No.  5  in  the  evidence  of  W.  C.  Tenney  should  be 
divided  between  the  parties  to  this  action,  and  should  be  held  and  owned  by 
them  in  severalty,  in  proportion  of  four-tenths  for  plainiilt  S.  X.  Simpson, 
three-tenths  for  defendant  W.  C.  Tenney,  and  three-tenths  to  M.  S.  Bolles, 
Henry  Sliepard,  and  R.  F.  Bolles,  subject  to  payment  of  $188.39  by  S.  N. 
Simpson  as  a  lien  upon  his  portion  of  said  land,  subject  to  payment  of  $141.29 
by  \V.  C.  Tenney  as  a  lien  upon  his  portion  of  said  land,  and  subject  to  pay- 
ment of  $141.29  by  M.  Shepard  Bolles,  Henry  Shepard,  and  R.  F.  Bolles,  as 
a  lien  upon  their  portion  of  said  land. 

''December  1,  1885.  W.  T.  Johnston,  Referee." 

Exhibit  E,  above  referred  to,  reads  as  follows: 

"Boston,  December  11,  1878. 

"  William  C.  Tenney,  Kansas  City,  Mo, — Dear  Sir:  As  trustee  I  hold  the 
•Splitlog  Purchase'  of  land  to  secure  those  who  have  furnished  money;  and 
after  the  purchase  money,  and  all  other  liens  against  the  property,  have  been 
satisfied,  then  1  hold  the  property  for  the  benefit  of  all  concerned,  the  profits 
of  sales  then  made  to  be  divided  as  follows:  70  per  cent.,  or  seven-tenths,  to 
be  remitted  to  you  for  yourself  and  associate,  30  per  cent.,  or  three-tenths,  to 
be  held  by  me  for  those  in  interest  l\ere.  By  'profits'  I  mean  the  net  gain 
after  charging  all  costs,  expenses,  and  interest  to  the  land.  No  charge  against 
the  land  for  expense  or  cost  ef  any  kind  to  be  allowed  without  the  items  and 
amounts  are  fii-st  approved  by  me. 

"Yours  truly,  M.  Shepard  Bolles." 

Stevens  &  Stevens  and  John  Hutchings,  for  plaintiff  in  error.  Alden  & 
McQrew  and  J,  B,  Scroggs,  for  defendants  in  error. 

Valentine,  J.  In  the  latter  part  of  the  year  1878,  Samuel  N.  Simpson, 
William  C.  Tenney,  and  M.  Shepard  Bolles — the  latter  representing  himself 
and  Henry  Shepard  and  Richard  F.  Bolles — formed  a  copartnership  to  pur- 
chase and  sell  on  speculation  a  certain  piece  of  real  estate,  consisting  of  30 
and  63-100  acres,  situated  near  Wyandotte  city,  in  Wyjindotte  county,  Kan- 
sas, and  belonging  to  Mathias  Splitlog.  Simpson  at  that  time,  and  prior 
thereto,  by  a  written  contract  with  Splitlog,  htid  the  exclusive  right  to  pur- 
chase the  property;  but  he  did  not  have  the  money  with  which  to  do  so,  and 
for  this  reason  he  entered  into  the  copartnership  aforesaid.  The  price  to  be 
paid  for  the  land  was  $200  per  acre.  Under  this  partnership  arrangement, 
and  in  pursuance  thereof,  M.  Shepard  Bolles  furnished  the  money  with  which 
to  pay  for  the  property,  and  also  furnished  some  other  money  to  pay  inci- 
dental expenses,  amounting  in  the  aggregate  to  $6,300.  He  took  a  promis- 
sory note  from  Tenney  to  himself  for  this  amount,  and  also  took  two  other 
notes  from  Tenney  to  himself  for  $1,000  each,  for  guarantied  profits  on  the 
property,  and  also  took  two  other  notes  from  Tenney  to  M.  Bolles  &  Co.  for 
$50*0  each,  for  the  services  of  M.  Bolles  &  Co.  in  procuring  the  foregoing 
money.  The  entire  notes,  in  the  aggregate,  amounted  to  $9,300.  By  agree- 
ment of  the  partners  the  deed  for  the  land  was  executbd  by  Splitlog  to  M. 
Shepard  Bolles,  for  the  purpose — First,  of  transferring  the  title  to  the  prop- 
erty from  Splitlog  to  one  of  the  partners  in  interest,  to-wit,  M.  Shepard 
Bolles;  and,  second,  to  secure  the  payment  of  the  aforesaid  promissory  notes. 
The  deed  was  executed  on  December  3,  1878.  The  profits  of  this  speculation 
or  transaction,  after  paying  the  purchase  money,  and  all  the  costs  and  ex- 
penses connected  with  or  concerning  the  partnership,  were  to  be  divided  as 
follows :  Four-tenths  to  Simpson,  three-tenths  to  Tenney,  and  three-tenths  ta 
M.  Shepard  Bolles,  for  himself  and  those  whom  he  represented.  All  these 
matters  are  set  foith  in  much  greater  detail  in  the  special  findings  made  by 
the  referee  and  reported  to  the  court  below.    Bolles,  and  the  parties  whom 
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he  represented,  resided  in  Boston,  Massachusetts;  while  Tenney  and  Simp- 
son resided  in  Kansas. 

After  the  purchase  of  the  foregoing  land,  a  portion  of  the  same  was  platted 
into  lots,  streets,  alleys,  etc.,  and  a  large  number  of  the  lots  were  sold  under 
the  special  supervision  of  Simpson ;  and  BoIIes  then  executed  quitclaim  deeds 
therefor  to  Tenney,  and  Tenney  executed  warranty  deeds  to  the  purchasers. 
All  this  was  in  accordance  with  their  previous  partnership  agreement.  From 
the  proceeds  of  these  sales,  all  the  foregoing  notes  to  M.  Shepard  Bolles,  and  all 
the  expenses  connected  with  the  partnership  business,  were  paid;  and  Simp- 
son and  Tenney  paid  the  two  ^00  notes  to  M.  BoUes  &  Co.,  each  paying  one- 
half  thereof. 

After  this,  and  after  June  15,  1883,  and  not  before,  but  before  this  action 
was  commenced,  Tenney,  acting  for  himself  and  the  Boston  parties,  refused 
to  permit  any  further  sales,  or  to  permit  Simpson  to  have  any  further  con- 
nection with  the  property.  This  action  was  commenced  on  January  17, 1884, 
by  Simpson  against  the  other  parties,  to-wit,  William  C.  Tenney,  M.  Shepard 
Bolles,  Henry  Shepard,  and  Bichard  F.  Bolles,  to  have  Simpson's  interest  in 
the  property  declared,  and  for  partition  of  the  property.  Upon  the  findings 
of  the  referree  the  court  below  rendered  judgment  in  favor  of  Sin^pson,  and 
that  the  property  be  partitioned,  giving" to  Simpson  four-tenths  thereof;  and 
to  reverse  this  judgment  the  defendants,  as  plaintiffs  in  error,  bring  the  case 
to  this  court  for  review.  They  claim  that  Simpspn  has  no  interest  whatever 
in  the  property.  They  claim  that,  by  virtue  of  the  deed  from  Splitlog  to  M. 
Shepard  Bolles,  the  entire  title  to  the  property  was  transferred  and  is  vested 
in  M.  Shepard  Bolles  alone;  that  no  legal  or  valid  express  trust  has  ever  been 
created  in  favor  of  Simpson,  for  the  reason  that  no  writing  creating  the  same 
has  ever  been  executed ;  and  that  no  resulting  trust  has  ever  been  created  in 
favor  of  Simpson,  for  the  reason  that  Simpson  did  not  make  any  actual  pay- 
ment of  the  purchase  money  for  the  property  to  Splitlog,  nor  agree  to  pay  the 
same,  nor  incur  any  absolute  obligation  therefor,  but  that  the  same  was 
wholly  and  entirely  paid  by  the  other  parties.  And  they  further  claim  that 
no  trust  of  any  kind  has  ever  been  created  or  has  arisen  by  operation  of  l^w 
In  favor  of  Simpson, — no  constructive  trust,  no  implied  trust. 

We  think  the  plaintiffs  in  error  (defendants  below)  misconceive  the  law  of 
this  case.  It  may  be  true  that  no  valid  express  trust  has  ever  been  created  in 
this  case;  and  it  is  ceitainly  true  that  no  resulting  trust,  nor  any  implied  trust, 
can  be  created  except  upon  a  sufficient  consideration;  but  the  consideration 
need  not  in  any  case  pass  directly  from  the  cestui  qui  trust  or  beneficiary  to 
the  grantor  of  the  land.  Rose  v.  Hayden,  35  Kan.  106,  10  Pac.  Rep.  554; 
Kendall  v.  Mann.  11  Allen,  15;  Runnels  v.  Jackson,  1  How.  (Miss.)  358; 
Soggins  v.  Heard,  31  Miss.  426;  Honors  v.  Hutchings,  8  Bush,  687;  Page 
V.  Page,  8  N.  H.  187;  Kelly  v.  Johmon,  28  Mo.  249;  Millard  v.  Hathaway, 
27  Cal.  140,  141;  Sandfoss  v.  Jones,  35  Cal.  481;  Buck  v.  Pike,  11  Me.  9; 
Lounsbury  v.  Purdy,  18  N.  Y.  515;  and  other  cases  hereafter  cited.  Be- 
sides, the  transaction  in  the  present  case  was  a  partnership  transaction,  and 
in  such  cases  real  property  may  usually  be  considered  in  nearly  the  same  man- 
ner as  personal  property;  and  the  real  intention  of  the  parties  with  reference 
thereto,  their  contracts,  promises,  or  mutual  understandings,  will  govern  with- 
out reference  to  whether  they  have  been  reduced  to  writing  or  not.  Marsh 
V.  Davis,  33  Kan.  326,  6  Pac.  Rep.  612;  Morrill  v.  Colehour,  82  111.  619; 
Kitott  V.  Knott,  6  Or.  142;  Collins  v.  Decker,  70  Me.  23;  Torky.  Clemens,^! 
Iowa,  95;  Clark'' s  Appeal,  12^  Pa.  St.  142.  In  such  cases  the  statute  of  frauds 
and  kindred  statutes  have  no  application. 

In  2 "Story,  Eq,  Jur.  §  1207,  the  following  language  is  used:    "In  cases, 

therefore,  where  real  estate  is  purchased  for  partnership  purposes  and  on 

partnership  account,  it  is  wholly  immaterial,  in  the  view  of  a  court  of  equity 

in  whose  name  or  names  the  purchase  is  made  and  the  conveyance  is  taken, 
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whether  in  the  name  of  one  partner  or  of  all  the  partners,  whether  in  the 
name  of  a  stranger  alone,  or  of  a  stranger  jointly  with  one  partner.  In  all 
these  eases,  let  the  legal  title  be  vested  in  whom  it  may,  it  is  in  equity  deemed 
partnership  property  not  subject  to  survivorship,  and  the  partners  are  deemed 
the  cestuis  que  trust  thereof. " 

In  the  case  of  Morrill  v.  Colehour,  82  III.  619,  it  is  held  as  follows:  "Where 
land  is  purchased  by  several  for  the  purpose  of  sale  and  the  acquisition  of 
profits  only,  and  not  for  permanent  use,  it  will  be  regarded  in  equity  as  per- 
sonal property  among  the  partners  in  the  speculation;  and  one  of  the  parties 
may  release  his  interest  in  the  same  verbally,  and  the  same  will  not  be  within 
the  statute  of  frauds. " 

Turning  our  attention  for  the  present  to  pure  resulting  trusts,  without  ref- 
erence to  partnership  transactions,  we  have  the  following: 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  uses  the  following  lan- 
guage: "Resulting  trusts,  therefore,  are  those  which  arise  where  the  legal  es- 
tate In  property  is  disposed  of,  conveyed,  or  transferred,  but  the  intent  ap- 
pears, or  is  inferred  from  the  terms  of  the  disposition,  or  from  the  accom- 
panying facts  and  circumstances,  that  the  beneficial  interest  is  not  to  go  or 
be  enjoyed  with  the  legal  title.  In,  such  a  case  a  trust  is  implied  or  results 
in  favor  of  the  person  for  whom  the  equitable  interest  is  assumed  to  have 
been  intended,  and  whom  iHjuity  deems  to  be  the  real  owner.  This  person  is 
the  one  from  whom  the  consideration  actually  comes,  or  who  represents  or  is 
identified  in  right  with  the  consideration.  The  resulting  trust  follows  or  goes 
with  the  real  consideration."   2  Pom.  Eq.  Jur.  §  1031. 

Also,  in  the  following  cases,  it  hcis  been  held  as  follows: 

"A  resulting  trust  in  land  in  favor  of  a  third  person  may  be  established  by 
parol  evidence,  although  the  deed  recites  that  the  consideration  was  paid  by 
the  grantee,  and  it  was  in  fact  paid  by  him,  provided  that  it  was  distinctly 
agroe<l  before  the  purchase  that  the  sum  paid  should  be  considered  as  a  loan 
from  the  grantee  to  such  third  person ;  but  the  proof  upon  this  point  must  be 
full  and  clear."   Kendall  v.  Maiin,  11  Allen,  15. 

"G.  advance  d  a  sum  of  money  to  purchase  land  for  the  benefit  of  J.,  with 
an  agreement  that  the  titles  should  be  taken  in  the  name  of  G.,  and  the  land 
conveyed  to  J.  upon  the  payment  of  Uie  money  within  a  certain  time,  which 
J.  failed  to  perform.  Held,  the  facts  constitute  a  resulting  trust  in  favor  of 
J.  Payment  of  the  money  and  conveyance  of  the  land  decreed."  Runnels  v. 
Jackson,  1  How.  (Miss.)  358. 

"Where  P.  bought  land,  and  took  a  deed  in  the  name  of  L.,  and  L.  advanced 
the  purchase  money,  and  took  the  notes  of  P.  for  the  same,  and  agreed  to  con- 
vey the  land  to  P.  on  being  repaid  the  money  advance^l.  and  interest,  it  was 
held  that  the  money  thus  advanced  by  L.  might  be  considered  as  a  loan  to  P., 
and  the  land  as  purchased  with  the  money  of  P.  so  as  to  raise  a  resulting 
trust."   Page  v.  Page,  8  N.  H.  187. 

"Hutchings  and  Honore,  in  1861,  jointly  purchased  thirty  acres  of  land 
near  Chicago,  Illinois.  Hutchings  advanced  the  entire  purchase  price,  took 
a  conveyance  to  himself,  and  executed  a  writing  in  which,  among  other  things, 
*  it  is  agreed  between  said  parties  that  when  said  land  is  sold  said  Hutchings 
•  is  to  have  first  his  six  thousand  dollars  so  advanced,  and  ten  per-cent.  interest, 
and  the  profits  over  and  above  said  sum  are  to  be  equally  divided  between  said 
parties.  ♦  ♦  *  This  arrangement  is  to  continue  eighteen  months,  when, 
if  the  property  has  not  been  sold,  said  Honore  is  to  pay  one-half  the  sum  so 
advanced,  with  the  accrued  interest,  or  said  Hutchings  is  to  be  the  sole  owner 
of  the  same.'  The  land  was  not  sold  within  the  eighteen  months,  and  Honore 
failed  to  pay  any  part  of  the  sum  so  advanced.  In  1869,  Hutchings  sold  the 
land  for  one  hundred  thousand  dollars,  and  refused  to  pay  any  part  thereof  to 
Honore.  Honore  sued  Hutchings  for  one-half  of  the  net  profits,  after  deduct- 
ing purchase  price,  interest,  etc.    Held,  that  a  trust  resulted  in  favor  of 
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Honore  to  the  extent  of  one-half  of  the  land  jointly  purchased.  This  interest 
he  pledged  to  Hatchings  to  secure  the  repayment  to  hira  of  one-half  the  pur- 
chase price  advanced,  etc.;  and  Hutchings  held  the  legal  title  to  one-half  of 
the  land  in  trust  for  Honore;  and  the  latter  is  entitled  to  one-half  of  the  net 
profits  realized  upon  the  resale  of  the  same."  Honore  v.  Hutchings,  8  Bush, 
687. 

"An  oral  agreement  under  which  the  defendant  advanced  money  for  the 
plaintiff  to  pay  certain  installments  under  a  contract  for  the  purcliase  of  land, 
the  defendant  being  named  in  the  contract  as  the  purchaser,  but  really  acting 
for  the  plaintiff  in  pursuance  of  the  agreement,  held  to  be  valid,  and  not 
within  the  statute  of  frauds."  Walton  v.  Karnes,  67  Cal.  255,  7  Pac.  Kep. 
676. 

See,  also,  the  cases  of  Millard  v.  Hathaway ,  27  Cal.  140  et  seq.;  Barroilhet 
V.  Ampacher,  68  Cal.  116,  8  Pac.  Hep.  804;  Ward  v.  Matthews,  (Cal.)  14 
Pac.  Bep.  604;  Soggins  v.  Heard,  31  Miss.  426;  Boyd  v.  McLean,  1  Johns. 
Ch.  690-593;  EldHdge  v.  Jenkins.  3  Story,  181,  284. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  also  uses  the  following 
language:  "Where  two  or  more  pei-sons  together  advance  the  price,  and  the 
title  is  taken  in  the  name  of  one  of  them,  a  trust  will  result  in  fr.vor  of  the 
other  with  respect  to  an  undivided  share  of  the  property  proportioned  to  his 
share  of  the  price."    2  Pom.  Eq.  Jur.  §  1038. 

In  this  present  case  the  partnership  consisted  of  Simpson,  Tenney,  and  M. 
Shepard  Bolles;  and  the  property  was  really  purchased  by  and  for  the  part- 
nership, and  for  the  purpose  of  surveying  and  platting  it  into  town  lots,  and 
making  it  an  addition  to  the  city  of  Wyandotte,  and  selling  the  lots  for  profit; 
and  there  was  no  intention  or  understanding  on  the  part  of  any  one  of  the 
partners  that  the  properly  should  be  purchased  for  the  permanent  use  of  any 
one  of  them,  or  for  permanent  use  at  all.  Bolles,  it  is  true,  furnished  the 
purchase  money,  but  he  really  furnished  it  to  and  for  the  partnership,  and  as  a 
loan  to  the  partnership,  and  it  was  really  paid  to  Splitlog  by  and  for  the  part- 
nership, and  the  deed  was  executed  to  Bolles  because  he  was  one  of  the  part- 
ners, and  as  a  security  for  the  repayment  of  the  purchase  money  to  him.  The 
deed  answers  as  an  absolute  conveyance  for  the  purpose  of  transferring  the 
property  from  Splitlog  to  the  partnership;  but,  so  far  as  it  was  intended  as  a 
security  for  the  money  loaned,  it  was  only  a  mortgage.  McDonald  v.  Kel- 
logg, 30  Kan.  170,  2  Pac.  Rep.  507,  and  cases  there  cited.  At  this  time  Simp- 
son was  the  only  person  who  had  any  right  to  purchase  the  property,  and  he  did 
not  release  this  right,  or  consent  that  the  deed  should  be  executed  to  any  other 
person  than  himself,  until  all  the  partnership  arrangements  were  perfected 
and  consummated.  And  these  partnership  arrangements,  and  this  release, 
were  certainly  a  sufficient  consideration  on  the  part  of  Simpson  for  all  the 
rights  or  interests  in  the  property  which  he  has  at  any  time  claimed.  His 
right,  to  the  exclusion  of  all  others,  to  purchase  the  property,  was  of  itself 
and  alone  a  thing  of  value,  and  a  sufficient  consideration  for  all  that  followed. 
Railroad  Co,  v.  Wilaox,  14  Kan.  259,  268.  liut  that  was  not  the  only  con- 
sideration. There  were  the  partnership  agreements  on  the  pai-t  of  Simpson; 
the  contemplated  personal  services  on  his  part  to  be  performed  in  the  future; 
and  the  further  fact  that  Simpson  was  to  pay  one  of  the  $500  notes,  which  he 
did  in  fact  pay. 

On  December  11,  1878,  M.  Shepard  Bolles  admitted  in  a  letter  to  Tenney 
that  he  held  the  property  "as  trustee;"  that  he  held  it  "to  secure  those  who 
have  furnished  money,"  and  that  when  "the  purchase  money  and  all  other 
liens  against  the  property  have  been  satisfied"  he  would  then  hold  it  "for  the 
benefit  of  all  concerned;"  and  the  profits  would  then  go  as  follows:  Seven- 
tenths  to  Tenney  and  his  "associate,"  meaning  Simpson, and  the  other  three- 
tenths  to  himself  and  his  Boston  associates.  Also  the  written  stipulation 
furnished  by  the  Boston  parties,  and  signed  by  Tenney  on  Kovember  23, 1878, 
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before  the  deed  from  Splitlog  to  M.  Shepard  BoUes  was  executed,  shows  that 
"Mr.  S.."  whom  the  oral  evidence  shows  w%is  Simpson,  was  to  have  four- 
tenths  of  the  profits  after  paying  the  aforesaid  purchase  money,  costs,  ex- 
penses, etc.;  and  the  evidence  shows  that  Simpson  was  permitted  to  deal  with 
the  property,  and  expend  time,  labor,  and  money  with  reference  thereto  for 
nearly  five  years  before  his  said  interest  in  the  property  was  questioned. 
Among  other  things,  he  was  actually  permitted  to  pay  $500,  one-half  of  the 
commission  to  procure  the  purchase  money.  Therefore,  did  not  Simpson  have 
an  interest  in  the  purchase  money,  and  has  not  an  implied  trust  arisen  in  his 
favor?  Valid  express  trusts  are  such,  and  such  only,  as  are  created  by  the 
express  terms  of  a  written  instrument.  Implied  trusts  are  such  as  arise  by 
implication  or  operation  of  law.  The  interests  which  have  arisen  or  been 
created  in  favor  of  Simpson  in  the  present  case  come  very  nearly  being  at^^rit- 
ten  express  trust;  but,  holding  that  they  are  not,  then  they  are  clearly  an  im- 
plied ti-ust.  Implied  trusts  include  a  vast  numl>er  of  trusts  not  included  in 
Mr.  Pomeroy's  definition  of  resulting  trusts.  For  instance,  such  trusts  as 
Mr.  Pomeroy  himself  designates  as  constructive  trusts.  In  the  present  case 
we  think  that  the  trust  which  has  arisen  in  favor  of  Simpson  is  both  a  result- 
ing trust  and  a  constructive  trust.  It  is  true  that,  by  section  6  of  the  act  re- 
lating to  trusts  and  powers,  such  trusts,  as  formerly  resulted  where  one  per- 
son paid  the  purchase  money  and  the  property  was  conveyed  to  another,  have 
been  abolished  except  in  certain  cases,  designated  in  sections  7  and  8  of  said 
act,  among  which  are  "where  it  shall  be  made  to  appear  that  by  agreement, 
and  without  any  fraudulent  intent,  the  party  to  whom  the  conveyance  was 
made,  or  in  whom  the  title  shall  vest,  was  to  hold  the  land,  or  some  interest 
therein,  in  trust  for  the  party  paying  the  purchase  money,  or  some  part 
thereof."  The  trust  in  favor  of  the  partnership,  and  in  favor  of  Simpson, 
may  be  upheld  under  this  clause  just  quoted.  It  is  claimed,  however,  that  it 
was  not  "made  to  appear"  in  the  court  below  that  the  mode  of  purchase  and 
conveyance  in  the  present  case  was  "without  any  fraudulent  intent."  We 
think  it  was;  or,  at  least,  it  was,  as  far  as  ISimpson  is  concerned.  He  had 
no  intention  of  defrauding  any  person,  and  certainly  not  of  defrauding  the 
other  parties.  The  evidence  shows  that  the  deed  was  executed  to  M.  Shepard 
Bolles  instead  of  to  all  the  parties,  or  to  either  of  the  others,  for  the  purpose 
that  it  might  be  a  security  to  Bolles  for  the  money  advanced  by  him,  and  not 
with  any  fraudulent  intent. 

The  plaintiffs  in  error  (defendants  below)  have  urged  as  a  controlling  mat- 
ter the  fact  that  Tenney  gave  his  individual  notes  for  the  purchase  money. 
But,  when  we  come  to  consider  the  entire  facts  of  the  case,  this  should  make 
no  difference.  It  was  not  understood  that  Tenney  should  pay  these  notes  in- 
dividually, and  he  did  not  do  so.  On  the  contrary,  it  was  understood  that 
these  notes  should  be  paid  out  of  the  proceeds  of  the  partnership  property,  and 
they  were  so  paid.  As  to  the  two  $500  notes  given  as  a  commission  to  M. 
Bolles  &  Co.  for  procuring  the  purchase  money,  Tenney  paid  half,  and  Simp- 
son paid  the  other  half. 

It  is  further  urged  that  Simpson  was  not  to  have  any  interest  in  the  land, 
but  only  an  interest  in  the  proceeds  of  the  sale  of  lots.  This  is  very  techni- 
cal, but  giving  it  all  the  force  to  which  it  may  be  entitled,  and  still  it  can  make 
no  difference,  under  the  further  facts  of  the  case;  for,  before  the  commence- 
ment of  this  action,  the  sale  of  the  lots  was  discontinued,  and  the  partnership 
dissolved  at  the  instance  of  the  other  parties,  and  the  partnership  debts  paid ; 
and  always,  upon  the  dissolution  of  a  partnership  and  the  full  payment  of  the 
partnership  debts,  the  partners  become  tenants  in  common  with  regard  to  any 
and  all  real  estate  still  belonging  to  the  copartnership.  1  Washb.  Real  Prop. 
423,  sub.  4.  Viewing  this  case  in  any  light  we  may,  it  is  clear  that  M.  Shep- 
ard Bolles  holds  four-tenths  of  the  property  in  controversy  in  trust  for  Simp- 
son.   When  the  deed  was  first  executed  to  him  he  held  the  property  in  trust 
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for  the  partnership;  Simpson's  interest  therein,  after  paying  the  debts,  being 
four-tenths.  Wlien  the  partnership  was  terminated,  he  then  held  the  property 
in  trust  for  the  individual  partners  in  proportion  to  their  respective  interests 
in  the  partnership.     He  now  holds  four-tenths  for  Simpson. 

The  judgment  of  tlie  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  271) 

Sanders,  Adm'x,  etc.,  and  others  v.  Hall. 
{Supreme  Coxtrt  of  Kansas.    October  8,  1887.) 

JODGMBNT  BY  DEFAULT — SETTING  AsiDE— LeAVE  TO  FiLE  ANSWER. 

A  defendant  who  makes  application  within  a  few  days  after  the  time  for  an- 
swer has  expired,  and  before  judgment  is  rendered  against  biui  by  default,  to  the 
court  for  leave  to  file  an  answer,  and  is  told  by  the  court  that  the  case  would  not 
be  reached  at  that  term,  and  that  time  would  be  given  him  to  answer,  and  in  a  few 
days  thereafter  a  judgment  is  rendered  against  him,  and  an  execution  issued  on  that 
juagment,  is  entitled  on  a  proper  showing,  and  such  terms  as  may  be  just,  to  have 
the  judgment  set  aside,  and  leave  given  him  to  file  an  answer,  and  opportunity 
given  to  try  the  case  on  its  merits. 
tJB^lkibus  by  Simp»o%  C.) 

Error  from  district  court,  Shawnee  county;  John  Guthrie,  Judge. 

Action  in  ejectment  commenced  by  Hall  against  the  plaintifiE  in  error  on  the 
twenty-eighth  day  of  November,  1879,  in  ttie  Sliawnee  county  district  court. 
Trial,  and  judgment  for  the  plaintiff  on  the  twenty-second  day  of  January, 
1880.  On  the  fifth  day  of  March  the  defendants  below  filed  their  demand  that 
said  judgment  be  set  aside,  and  a  new  and  second  trial  be  had,  as  provided  by 
section  699,  Code  Civil  Proc.  Application  heard  on  that  day,  and  granted, 
against  the  objection  of  the  plaintiff.  Hall  brought  the  case  to  this  court, 
where  it  was  decided  "that  in  an  action  brought  for  the  recovery  of  real  prop- 
erty, and  damages  for  its  detention,  another  or  second  trial  cannot  be  granted 
to  the  defendants,  under  the  terms  of  section  599  of  the  Code,  without  any 
showing  therefor,  as  a  matter  of  right,  where  such  defendant  fails  to  demur, 
answer,  or  otherwise  appear  until  after  the  judgment  is  rendered  by  default." 

The  action  was  originally  instituted  against  Francis  L.  Sanders,  Mary  A. 
Sanders,  his  wife,  and  Bion  Sanders, his  son.  Sometime  in  December,  1879, 
and  some  10  days  before  the  answer-day  named  in  the  summons,  Francis  L. 
Sanders  consulted  an  attorney  in  regard  to  the  action,  and  employed  him  to 
appear  and  answer  for  the  defendants,  and  stated  to  him  all  the  facts,  and  was 
advised  by  the  attorney  that  the  defendants  had  a  good  defense  to  said  action. 
The  attorney  neglected  to  file  an  answer  within  the  time  specified  in  the  sum- 
mons, and  being  very  suddenly  called  to  Washington  on  important  business, 
requested  another  attorney  to  go  into  court,  then  iq  session,  and  get  leave  to 
answer.  On  either  the  seventh  or  eighth  of  January,  1880,  the  attorney  did 
as  requested,  and  was  told- by  the  judge  that  the  case  would  not  be  called  or 
reached  during  that  term,  and  that  the  attorney  of  the  parties  would  have  time 
to  answer  after  his  return.  Very  soon  after  the  rendition  of  the  judgment 
on  the  twenty-second  day  of  January,  1880,  an  execution  was  issued  against 
the  defendants  below,  and  on  the  ninth  day  of  February  they  made  an  appli- 
cation to  the  court  to  set  aside  the  judgment  and  recall  the  execution.  The 
court  made  an  order  directing  the  execution  returned,  and  all  proceedings 
stayed,  until  the  eighth  day  of  March,  1880. 

On  the  fifth  day  of  March,  1880,  the  defendants  gave  notice  of  an  applica- 
tion to  the  court  for  leave  to  answer  within  a  reasonable  time,  on  such  terms 
as  the  court  would  impose,  and  the  use  of  affidavits  in  support  thereof.  On 
the  tenth  day  of  April,  1880,  leave  was  granted,  but  the  defendants  were  re- 
quired to  pay  all  the  costs  of  the  action  that  had  accrued  up  to  that  time. 
The  verified  answer  was  filed  on  the  tenth  day  of  April,  IgfeO,  and  on  the 
twenty-first  day  pf  April,  1880,  they  paid  all  the  costs,  including  the  costs  of 
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the  filing  of  their  answer.  Before  the  time  expired  for  the  plaintiffs  to  file  a 
reply  to  the  answer  of  the  defendants,  the  plaintiffs  applied  to  the  defendants* 
attorney  for  an  extension  of  time  in  which  to  file  a  reply,  and  a  stipulation  to 
that  effect  is  in  the  record.  The  case  of  Hall  v.  Sanders,  25  Kan.  538,  was 
decided  at  the  January  term,  1881,  the  opinion  being  filed  at  the  June  sitting 
of  that  year,  but  the  mandate  was  not  filed  in  the  district  court  until  the 
thirtieth  of  January,  1883. 

In  the  mean  time  Francis  L.  Sanders  had  died,  Mary  A.  Sanders  had  been 
appointed  administratrix  of  the  estate,  and  on  the  twelfth  day  of  March,  1883, 
the  action  was  revived  against  her  as  administratrix.  On  the  sixteenth  day 
of  March,  1883,  the  defendants  offered  to  pay  all  costs  accrued  in  the  action  to 
date,  and  filed  a  motion  to  vacate  and  set  aside  said  judgment  of  the  twenty- 
second  of  January,  1880,  and  tendt»red  with  said  motion  a  verified  answer. 
Notice  is  also  given  of  the  use  of  afiidavits,  orders,  etc.,  on  the  heaving.  .This 
motion  was  not  heard  until  January,  1885,  for  the  reason  that  during  that 
time  the  district  judge  had  been  of  counsel,  and  these  motions  had  been  heard 
by  his  successor  in  olBce.  On  the  twenty-fourth  day  of  February,  1885,  the 
district  court  overruled  the  motion  to  set  aside  the  judgment,  and  allow  the 
defendants  to  file  answer.     They  excepted  and  bring  the  case  here. 

X.  /.  Wehh  and  L.  8.  Webb,  for  plaintiffs  in  error.  W.  P.  Douthitt,  for  de- 
fendant in  error. 

Simpson,  0.  This  was  an  action  in  ejectment.  The  petition  was  filed  on 
the  twenty-eighth  day  of  November,  1879,.  and  judgment  by  default  taken  on 
the  twenty-second  day  of  January,  1880.  Some  time  in  the  month  of  Decem- 
ber, and  before  the  answer-day  named  in  the  summons,  Francis  L.  Sanders, 
one  of  the  defendants  in  the  court  below,  employed  an  attorney  to  defend  the 
action  against  her  and  her  co-defendants,  stating  to  him  all  the  facts,  and  re- 
ceiving from  him  an  assurance  that  the  defendants  had  a  good  defense  upon 
the  merits  to  said  action.  On  tlie  sixth  day  of  January,  the  attorney  era- 
ployed  by  Francis  L.  Sanders  was  suddenly  called  to  Washington  on  impor- 
tant business,  and,  before  leaving,  requested  a  brother  attorney  to  go  into 
court,  then  in  session,  state  the  facts,  and  ask  leave  to  file  an  answer  for  the 
defendants.  On  the  seventh  or  eighth  day  of  January,  the  attorney  went  into 
court, .called  the  attention  of  the  court  to  the  case,  and  requested  leave  to  file  an 
answer,  and  was  informed  by  the  judge  that  the  case  would  not  be  for  trial 
at  that  term,  and  that  the  attorney  employed  would  have  time  to  answer  after 
his  return  from  Washington.  On  the  twenty-second,  judgment  was  taken  by 
default  against  the  defendants,  and  on  the  ninth  day  of  February  an  execution 
was  issued  on  the  judgment.  On  that  day,  the  attorney  employed  being  still 
absent,  the  other  attorney  filed  in  the  clerk's  office  a  written  demand  for  an- 
other or  second  trial  of  the  action,  and  presented  this  motion  to  the  court,  and 
made  such  a  showing  that  the  court  made  an  order  reciting  that,  a  motion 
having  been  filed  to  set  aside  the  judgment  in  said  action,  it  is  ordered  and 
directed  that  the  execution  issued  in  the  action  be  returned,  and  that  further 
proceedings  be  stayed  thereon  until  the  eighth  day  of  March,  18b0.  On  the 
fifth  day  of  March,  the  court  sustained  the  demand  of  the  defendants  for  an- 
other or  second  trial,  and  made  an  order  granting  a  new  or  second"  trial  of 
this  action  in  accordance  with  section  599,  Code.  To  this  ruling  of  the  court 
exception  was  taken,  and  the  plaintiff  given  until  the  twentieth  day  of  March 
to  present  his  bill  of  exceptions;  the  defendants  at  the  same  time  giving  no- 
tice of  a  motion  for  leave  to  file  an  answer.  They  filed  their  motion  on  the 
same  daV,  and  it  was  heard  on  the  tenth  day  of  April.  The  court  granted 
them  leave  to  file  an  answer  instanterf  for  good  cause  shown,  and  required 
them  to  pay  all  costs  to  that  date.  The  answer  of  the  defendants  was  filed  on 
the  tenth  day  of  April,  and  on  the  twenty*  first  of  the  same  month  they  paid 
all  the  costs,  as  required,  amounting  to  the  sum  of  $13.50.    In  the  mean 
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time  the  plaintiff  had  taken  the  case  to  this  court,  and  no  further  proceed- 
ings were  had  in  the  district  court  until  the  thirtieth  day  of  January,  1883, 
when  a  mandate  was  presented,  and  spi'ead  upon  the  journals  of  the  district 
court,  reversing  its  order  granting  the  defendants  a  second  or  new  trial.  See 
Ball  V.  Sanders,  25  Kan.  538. 

On  the  twelfth  day  of  March,  1883,  the  death  of  Francis  L.  Sanders  is  sug- 
gested, and,  by  stipulation,  an  order  is  entered  reviving  the  judgment  against 
Mary  A .  Sanders,  administratrix  of  the  estate  of  Francis  L.  Sanders,  deceased, 
in  her  official  capacity  as  such  administratrix.  On  the  sixteenth  day  of  March, 
1883,  the  defendants  filed  their  motion  to  set  aside  and  vacate  the  judgment 
rendered  against  them  by  default  on  the  twenty-second  day  of  January,  1880, 
with  leave  to  file  an  answer,  and  with  an  offer  to  pay  all  costs  accrued  in  the 
action  to  date,  and  also  presented  a  verified  answer.  Notice  was  given  the 
attorneys  of  record  of  the  plaintiff  that  this  motion  would  be  heard  on  the 
sixteenth  day  of  April,  and  that  the  affidavits  of  certain  persons  would  be 
read  in  support  thereof.  This  notice  was  duly  served  on  the  sixteenth  of 
March.  The  Honorable  .John  Martin,  judge  of  the  district  court  of  Shawnee 
county  from  almost  the  first  day  of  February,  1883,  until  the  second  Monday 
in  January,  1885,  refused  to  hear  said  motion,  because  he  had  been  of  coun- 
sel, and  the  hearing  was  postponed  from  time  to  time  until  the  Honorable 
John  Gutuuie  became  judge,  in  January,  1885.  The  motion  was  then  heard 
before  him,  some  time  in  January,  and  taken  under  advisement  by  him,  and 
on  the  twenty-fourth  day  of  February,  1885,  he  denied  said  motions,  and  each 
one  of  them;  to  which  ruling  the  defendants  excepted,  and  bring  the  case  here 
for  review. 

TVe  have  very  carefully  considered  the  questions  involved,  and  have  with 
great  care  examined  all  the  facts  and  circumstances,  and  are  of  the  opinion 
that  it  would  be  an  abuse  of  that  wise  discretion  vested  in  the  district  court 
to  prevent  a  failure  of  justice,  to  deny  to  the  plaintiffs  in  error  a  fair  opportu- 
nity to  be  heard  upon  the  merits.  There  are  no  laches  that  can  be  attributed 
to  them ;  and,  while  it  is  a  fact  that  the  attorney  employed  permitted  the  time 
for  answer  to  expire  without  filing,  he  made  an  application  for  leave  to  file, 
within  a  very  reasonable  length  of  time  thereafter,  and  was  certainly  misled 
by  the  statement  of  the  judge  that  the  case  would  not  be  for  trial  at  that  term, 
and  that  he  would  have  time  to  answer  after  his  return  from  Washington. 
This  fact  is  not  controverted,  but  is  strengthened,  by  the  prompt  action  of  the 
judge  in  the  order  for  a  recall  of  the  execution,  and  the  stay  of  further  pro- 
ceedings, and  his  subsequent  order  allowing  the  defendants  to  file  an  answer 
upon  the  payment  of  all  costs.  All  these  things  occurring  so  soon  after  he 
had  made  this  statement  to  the  attorney,  who  first  made  application  for  leave 
to  file  an  answer  out  of  time,  seems  almost  absolutely  conclusive  that  the  de- 
fendants were  to  be  protected  by  that  promise  of  the  judge,  and  were  to  be 
given  an  opportunity  to  contest  the  case  on  its  merits.  In  giving  the  plain- 
tiffs an  opportunity  to  present  their  defense,  we  are  only  doing  what  the  court 
below,  who  was  conversant  with  all  the  facts,  tried  to  do,  and  only  failed  be- 
cause its  order  to  that  effect  was  powerless  by  reason  of  the  case  at  that  time 
being  beyond  its  control.  Had  the  same  judge  remained  upon  the  bench,  it 
is  absolutely  certtiin  that,  when  the  case  went  back  from  this  court,  he  would 
have  set  aside  the  judgment,  and  given  the  plaintiffs  in  error  leave  to  plead 
to  the  petition.  This  is  assumed  because  of  his  unauthorized  action  in  that 
regard,  based,  we  have  no  doubt,  upon  his  recollection  of  what  had  trans- 
*pired.  We  now  do  what  he  vainly  tried  to  accomplish;  we  having  the  power, 
and  the  circumstances  not  only  justifying,  but  seemingly  requiring,  this  ex- 
ercise of  the  authority. 

It  is  recommended  that  the  ruling  of  the  court  below,  denying  the  motions, 
be  reversed,  and  the  causes  remanded  to  the  district  court  of  Shawnee  county, 
with  instructions  to  sustain  the  motions,to  vacate  the  judgment,  and  allow 


Digitized  by 


Google 


200  .  PACIFIC   REPORTER.    '  [KoD. 

the  plaintiffs  in  error  to  file  an  answer  to  the  petition,  on  the  terms  specified 
in  the  motions. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring* 

(S7  Kan.  846) 

DoDsoN  t).  Cooper. 

{Supreme  Court  of  Kansas.   October  8,  1887.) 

1.  Attachment— Wrongful  SEiznRE  and  Sale— Measure  of  Damages. 

Where  it  appears  in  an  action  bronglit  by  tlie  plaintitf,  as  the  owner  of  a  stock 
of  merchandise,  to  recover  damages  against  a  slieriff,  who  has  levied  upon  and 
taken  possession  of  the  stock  in  good  faith,  as  the  property  of  a  third  party,  that 
the  plaintiff  has  purchased  back  the  goods  from  a  stranger,  who  bid  them  ofl'at  the 
slieritf's  sale,  the  measure  of  his  damages  is  the  sum  thus  paid,  (not  greater  than 
the  market  value;)  and,  in  addition,  such  special  damages  as  he  has  suffered  from 
the  unlawful  taking,  in  the  way  of  injury,  depreciation,  or  otherwise,  as  may  be 
proved. 

2.  Fraudulent  Conveyance — Innocent  Purchaser— Rights  of  Creditors. 

Where  an  insolvent  and  failing  merchant  umkes  a  sale  of  all  bis  goods  and  mer- 
chandise for  the  purpose  of  detrauding  his  creditors,  and  the  purchaser  thereof  has 
no  actual  or  constructive  notice  of  the  fraud  at  the  time  of  his  purchase,  and  ejce- 
cutes  a  bond  to  the  failing  merchant  to  convey  certain  real  estate  as  part  of  the 
purchase  price  of  the  goods,  but  subsequently,  and  before  the  execution  of  the  con- 
veyance recited  in  the  bond,  has  actual  notice  of  the  fraud,  held,  that  such  pur- 
chaser is  not  entitled  to  reimbursement,  as  against  attaching  creditors,  for  the  real 
estate  actually  conveyed  to  the  fraudulent  insolvent  after  notice. 
{Syllabus  by  Vie  Court.) 

Error  from  district  court,  Butler  county;  H.  C.  Sluss,  Judge. 

On  December  18,  1884^  R.  H.  Cooper  brought  his  action  against  H.  T.  Dod- 
son  for  ;$10,000  damages  for  the  wrongful  conversion  of  a  general  stock  of 
merchandise,  consisting  of  hats,  caps,  boots,  shoes,  carpets,  notions,  etc.,  of 
the  value  of  $6,000.  which  the  plaintiff  alleged  he  was  the  owner  of,  on  No- 
vember 27, 1884,  at  the  time  the  same  was  seized  and  taken  possession  of  by  the 
defendant.  The  answer  alleged — First,  a  general  denial;  second,  that  at  the 
time  of  the  alleged  conversion  Dodson  was  the  sheriff  of  Butler  county,  and 
that  on  November  27,  1884,  certain  writs  of  attachment  came  into  his  hands 
in  favor  of  the  following  attaching  creditors  of  one  Horace  Blakely,  to- wit, 
Bates,  Reed  &  Cooley,  Lock  wood,  Englehart  &  Co.,  II.  T.  Simons  &  Morse, 
and  J.  V  Farwell  &  Co.,  and  that  the  said  Dodson  levied  the  same  upon  the 
goods,  wares,  and  merchandise  described  in  plaintiff's  petition,  all  of  which 
was  the  property  of  said  Horace  Blakely.  The  answer  further  alleged  that  K. 
II.  Cooper  and  Blakely  entered  into  a  conspiracy  to  make  a  sham  and  pre- 
tended sale  of  the  goods  to  Cooper  to  defeat  the  claims  of  creditors  and  espe- 
cially the  claims  of  the  attaching  creditors  above  mentioned.  To  this  a  reply 
containing  a  general  denial  was  filed.  Subsequently  an  amendment  to  the 
second  cause  of  defense  was  made.  To  this  a  demurrer  was  tiled,  which  the 
court  sustained.  Trial  had  at  the  September  term  of  the  court  for  1885,  be- 
fore the  court  with  a  jury.  The  jury  returned  a  general  verdict  for  the  plain- 
tiff, and  assessed  the  amount  of  his  recovery  at  $5,336.18. 

The  jury  also  made  the  following  special  findings  of  fact:  "(1)  Was  the 
sale  of  the  stock  of  goods  by  Blakely  to  Cooper  made  with  the  intent  on  the 
part  of  said  Blakely  of  defrauding  his  creditors,  or  hindering  or  delaying  them 
in  the  collection  of  their  debts?  Ansiver,  Yes;  in  our  judgment  he  did.  (2) 
If  the  above  question  is  answered  •  Yes,'  then  did  Cooper  have  actual  notice 
of  such  intention  on  the  part  of  Blakely?  A,  No.  (3)  What  time  of  the  day' 
or  night  was  the  sale  consummated?  A.  Night  of  November  25,  1884,  be- 
tween the  hours  of  nine  and  twelve  o'clock.  (4)  Were  the  facts  and  circum- 
stances surrounding  the  sale  such  as  to  put  a  prudent  man  upon  inquiry  as  to 
the  object  Blakely  had  in  making  the  sale?    A,  Na     (5)  On  what  day  was 
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the  trade  finally  consummated?  A.  November  25, 1884."  "(9)  Did  Ck)oper 
before  buying  the  goods  from  Blakely  make  inquiry  of  any  person  or  persons 
other  than  Blakely  to  ascertain  whether  Blakely  was  making  the  sale  to  de- 
fraud, delay,  o/defeat  his  creditors?  A,  No.  (10)  Was  an  inventory  of  the 
stock  of  goods  taken  by  Cooper  before  the  sale  was  made?  A,  No.  (11)  ^as 
the  sale  made  in  the  usual  and  ordinary  course  of  business?  ^1.  Not  in  the 
majority  of  cases.  (12)  Was  the  sale  made  in  an  unusual  manner,  and  at  an 
unusual  hour?  A.  It  was  made  in  an  unusual  manner,  but  not  at  an  un- 
usual hour.  (13)  At  the  time  of  the  levy  of  the  respective  attachments  of 
Bates,  Keed  &  Cooley  and  Lockwood,  Englehart  &,Co.,  by  the  defendant,  had 
the  bond  for  a  deed  which  has  been  offered  in  evidence  been  delivered  to  Hor- 
ace Blakely?  A,  To  the  best  of  our  recollection,  it  had  been.  (14)  At  the 
time  the  attachments  were  levied  on  the  stock  on  November  2/,  1884,  had 
Cooper  given  Blakely  deeds  for  the  land  or  town  property  which  was  to  be 
part  of  the  consideration?    A,  To  the  best  of  our  recollection,  he  had  not 

(15)  At  the  time  of  the  trade,  what  was  the  amount  of  the  mortgage  on  the 
north-east  quarter  (\)  of  section  thirty-five,  (35,)  township  twenty-five.  (25,) 
range  six,  (6,)  in  Butler  county,  Kansas?    A.  Three  hundred  dollars  ($300.) 

(16)  What  was  the  value  of  the  interest  in  said  land  which  Blakely  received 
from  said  Cooper?  A.  Sixhundredandsixty  dollars,  ($660.)  (17)  What  was 
the  amount  of  the  mortgage  on  south-west  quarter  (4)  section  10,  township 
twenty-three,  (23,)  range  seven,  (7,)  at  the  time  of  the  trade  between  Cooper 
and  Blakely  ?  A .  Seven  hundred  dollars,  ($700. )  ( 18)  What  was  the  market 
value  of  the  house  and  lot  in  Eldorado,  Kansas,  which  Blakely  received  from 
Cooper  in  said  trade?  4.  Five  hundred  dollars,  ($500.)  (19)  Did  Cooper  pay 
Blakely  any  money  at  the  time  of  the  trade?  A,  He  did,  in  the  shape  of  a 
bank  check.  (20)  If  last  question  \&  answered  'Yes,'  state  when  said  pay- 
ment was  made,  and  how  much  was  received  by  Blakely  from  Cooper.  A, 
On  the  night  of  November  25,  1884,  two  thousand  dollars,  ($2,000,)  check. 
He  also  received  a  note  of  five  hundred  dollars  ($500)  said  niglit.  (21)  What 
was  the  market  value  of  the  south-west  quarter  section  No.  ten,  (10,)  town- 
ship twenty-three,  (23,)  range  seven,  (7,)  east,  at  the  time  of  the  trade  be- 
tween Cooper  and  Bjakely?>   A.  Eight  hundred  dollars.  ($800.)" 

The  defendant  filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  was  entered  upon  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  ^\q  thousand  three  hundred  thirty-six  dollars  eighteen  cents, 
together  with  all  the  costs.    The  defendant  excepted,  and  brings  the  case  here. 

Smith  &  Solomon,  A,  L,  Redden,  E,  iV.  Smith,  and  A.  L.  L,  Hamilton, 
for  plaintiff  in  error.  C  A>  Leland,  Oeo.  Gardner,  and  W.  B.  Stanley,  for 
defendant  in  error. 

HoRTON,  C.  J.  On  November  27,  1884,  writs  of  attachment  in  favor  of 
certain  creditors  of  Horace  Blakely  were  placed  into  the  hands  of  H.  T.  Dod- 
son,  sheriff  of  Butler  county,  for  service.  Upon  that  day  he  levied  the  writs 
on  a  general  stock  of  merchandise,  as  the  property  of  Blakely,  but  claimed 
to  have  been  purchased  by  B.  H.  Cooper  in  good  faith,  and  for  a  valuable 
consideration,  prior  to  the  attachments.  Dodson,  for  the  attaching  creditors, 
contended  that  Cooper  and  Blakely  entered  into  a  conspiracy  to  make  a  pre- 
tended sale  of  the  goods  from  Blakely  to  Cooper,  to  defraud  the  creditors  of 
Blakely.  Subsequently  Dodson,  as  sheriff,  sold  the  stock  of  goods  as  the 
property  of  Blakely,  and  Cooper  brought  suit  to  recover  the  value  thereof, 
alleging  that  they  had  been  wrongfully  seized  and  converted  by  Dodson. 
Judgment  was  rendered  in  favor  of  Cooper  for  $5,336.18  and  costs.  Upon 
the  trial,  Dodson  offered  to  prove  that  Cooper  bought  all  the  goods  levied 
upon,  at  the  sheriff's  sale,  for  $2,300,  excepting  those  taken  to  satisfy  the 
claim  of  Bates,  Reed  &  Cooley,  valued  at  $950.18.  This  evidence  was  re- 
jecteil.     The  court  instructed  the  jury  that,  if  they  found  the  issues  for 
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Cooper,  they  would  assess  his  damages  at  the  amount  of  the  value  of  the 
goods  at  the  time  they  were  taken  by  Dodson.  Complaint  is  made  of  the  re- 
jection of  the  evidence  offered,  and  to  the  giving  of  the  instruction  as  to  the 
measure  of  damages. 

We  think  the  complaint  well  made.  The  instruction  given  would  not 
have  been  prejudicial  if  Cooper  had  not  bought  back  the  property  in  contro- 
versy. Simpson  v.  Alexander,  35  Kan.  225, 11  Pac.  Bep.  171.  But  a  differ- 
ent rule  applies  in  such  a  case  as  this,  where  the  owner  gets  back  his  prop- 
erty after  the  wrongful  taking  or  convei*sion. 

Field  says:  "In  an  action  for  the  conversion  of  property,  the  fact  that  the 
property  has  been  returned  .to  plaintiff  may  always  be  shown  in  mitigation  of 
damages.  And,  generally,  where  there  is  a  wrongful  taking,  and  the  prop- 
erty has  been  redelivered  to.  the  owner  or  party  entitled  to  possession  of  the 
«arae,  the  measure  of  damages  is  the  expenses  necessarily  incurred  by  reason 
-of  the  tort;  the  value  of  the  time  required  to  recover  it;  the  value  of  the  use 
of  the  property;  and  the  amount  of  the  injury  thereto,  if  any."  Field,  Dam. 
§110. 

Sutherland  says:  "Wherever  the  owner  gets  back  his  property  after  any 
wrongful  taking  or  detention,  the  expense  of  procuring  its  return  is  the  meas- 
ure of  damages,  in  the  absence  of  special  damages,  and  where  the  property  it- 
self has  not  been  injured  nor  diminished  in  value.  In  other  words,  the  wrong- 
doer \9  prima  facie  liable  for  the  value  of  property  at  the  time  he  tortiously 
took  it  or  converted  it,  with  interest;  but  if  it  has  been  returned  and  accepted 
by  the  owner,  its  value  when  returned,  or  if  the  owner  has  incurred  expense 
to  recover  it,  then  its  value,  less  such  expense,  will  be  deducted  by  way  of 
mitigation  from  the  amount  which  would  otherwise  be  the  measure  of  dam- 
ages. AVhere  one  recovers  his  property  again,  which  had  been  unlawfully 
taken  from  him,  he  is  considered  as  having  received  it  in  mitigation  of  dam- 
agfts,  upon  the  principle  that  he  has  thereby  received  partial  compensation  for 
the  injury  suffered."  1  Suth.  Dam.  239.  See,  also,  Mclnroy  y,J)yer,  47 
Pa.' St.  118;  Ewing  v.  Blount,  20  Ala.  694;  J^unt  v.  Haskell,  24  Me.  339; 
Sprague  v.  Broivn,  40  Wis.  612. 

In  Ewing  v.  Blount  the  action  was  trover  for  the  conversion  of  a  slave. 
At  the  time  of  the  trial  the  plaintiff  had  recovered  possession  of  the  slave. 
The  court  said:  "If  the  owner  has  regained  the  possession  of  the  gcSods,  he 
cannot  recover  their  value,  and  is  only  entitled  to  the  damages  he  has  sustained 
by  the  wrongful  deprivation  pf  his  possession,  and  such  damages  should  be 
commensurate  with  the  injury  "  Pierce  \.  Benjamin,  14  Pick.  356;  Curtis 
V.  Ward,  20  Conn.  204. 

Sprague  v.  Brown  was  an  action  for  the  conversion  of  an  iron  safe  of  the 
value  of  S300.  The  safe  was  seized  upon  execution,  and  sold  as  the  property 
of  the  execution  debtors,  who  were  not  the  owners  thereof.  The  plaintiffs  in 
that  ease  obtained  the  return  of  the  safe  under  a  purchase  from  a  party  who 
bought  it  at  the  sheriff's  sale.  It  was  held,  "plaintiffs  having  purchased  back 
their  goods  from  a  stranger,  who  bid  them  off  at  the  execution  sale,  the  meas- 
ure of  their  damage  is  the  sum  thus  paid,  (not  greater  than  the  market  value;) 
in  addition  to  which  they  might  have  recovered  any  special  damages  suffei-ed 
from  the  unlawful  taking,  if  any  such  had  been  alleged  and  proven." 

If  we  understand  the  evidence  correctly,  the  testimony  of  Cooper  shows  that 
for  the  stock  of  merchandise  levied  upon  he  paid  Blakely  about  $2,000  in 
money,  and  turned  over  to  him  real  estate  estimated  at  $4,800.  The  jury, 
however,  found  that  the  value  of  the  real  estate,  less  the  incumbrances  there- 
on, was  only  $1,260.  On  the  date  of  Cooper's  alleged  purchase,  he  executed 
a  lx)nd  to  Blakely  for  certain  real  estate  as  part  of  the  purchase  price  of  the 
stock  of  merchandise.  As  there  was  some  doubt  about  his  ability  to  convey 
this  real  estate,  the  bond  was  placed  in  escrow  until  November 27, 1884,  when 
it  was  taken  up  and  destroyed,  and  a  new  bond,  reciting  other  real  estate,  ex- 
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ecuted  and  delivered  to  Blakely.  This  bond  covered  the  real  estate  which 
was  conveyed  subsequently  by  Cooper  to  Blakely.  The  bond  provided  for  the 
conveyance  of  the  realty  on  or  before  March  25,  1885. 

There  is  some  conflict  in  the  evidence  whether  the  second  l)ond  was  deliv- 
ered to  Blakely  before  or  after  Cooper  had  actual  knowledge  of  the  attachment 
proceedings.  The  jury  found,  however,  that  this  bond  was  delivered  prior  to 
the  levy  of  the  attachments,  but  tlie  conveyances  for  the  land  were  not  exe- 
cuted until  after  the  stock  of  merchandise  was  levied  upon,  and  after  Cooper 
had  actual  notice  of  the  fraud  of  Blakely.  One  of  the  deeds  was  acknowledged 
Kovember  28,  1884,  and  the  other  two  January  23,  1885.  Even  if  Cooper 
was  a  bona  fide  purchaser  of  the  stock  of  merchandise,  yet  if  he  did  not  exe- 
cute the  deeds  for  the  real  estate,  which  was  a  part  of  the  consideration  therefor, 
until  after  he  had  actual  notice  of  the  attachments,  the  conveyances  were  de- 
livered at  his  peril.  He  cannot  be  protected  for  the  value  of  the  land,  for 
which  he  gave  deeds  to  Blakely  after  full  notice  of  the  fraud.  The  jury  found 
that  the  sale  of  the  stock  of  merchandise  by  Blakely  to  Cooper  was  with  the 
intent  on  the  part  of  Blakely  to  defraud  his  creditors,  and  to  hinder  and  delay 
them  in  the  collection  of  their  debts.  This  fraud  seems  to  be  conceded  by  all 
the  parties. 

It  is  well  settled  that  no  one  but  a  purchaser  for  a  valuable  consideration, 
actually  passed  before  notice  of  the  fraud,  can,  as  against  attaching  creditors, 
claim  title  to  the  property  which  has  been  fraudulently  disposed  of.  Btish  v. 
Collins,  35  Kan.  535.  11  Pac.  Rep.  425.  Cooper  had  only  given  a  bond  for 
the  conveyance  of  the  real  estate  at  the  purchase,  and,  when  notice  of  the 
fraud  of  Blakely  w^as  given  him,  he  need  not  have  carried  out  the  terms  of 
the  bond,  because  the  consideration  therefor  wholly  failed.  The  bond  was 
not  a  negotiable  instrument. 

Again,  an  examination  of  the  special  findings  of  the  jury  show  that  they 
are  conflicting,  uncertain,  and  somewhat  inconsistent  with  the  general  ver- 
dict. Harmater  Works  Co,  v.  Cummings^  26  Kan.  367 ;  Railway  Co,  v.  Peavey^ 
34  Kan.  472,  8  Pac.  Rep.  780. 

While  the  jury  found  by  the  general  verdict  and  one  of  the  special  findings 
that  Cooper  had  no  actual  notice  of  the  fraud  of  Blakely  at  the  time  he  made 
the  purchase,  and  further  found  that  the  facts  and  circumstances  concerning 
the  sale  were  not  such  as  to  put  a  prudent  man  upon  inquiry  as  to  the  object 
Blakely  h«id  in  making  the  sale.  They  did  find  that  the  trade  between  Blakely 
and  Cooper  wiis  consummated  on  November  25,  1884,  between  the  hours 
of  9  and  12  p.  m.;  that  Blakely  made  the  sale  to  defraud  his  creditors;  that 
no  inventory  of  the  stock  of  merchandise  was  taken  by  Cooper  before  the  sale 
was  made;  that  the  sale  was  not  made  in  the  usual  and  ordinary  course  of 
business,  and  that  it  was  made  at  an  unusual  hour.  Further,  the  findings  of 
the  jury  show  that  Cooper  only  agreed  to  pay  one-half  of  tl)e  value  of  the 
stock  of  goods  which  he  purchased.  It  looks  very  much  as  if  Cooper  bought 
the  stock  with  such  knowledge  as  would  put  a  prudent  man  upon  inquiry, 
notwithstanding  the  special  finding  of  the  jury  to  the  contrary.  Qolloher  v. 
Martin,  33  Kan.  253,  6  Pac.  Rep.  267;  Singer  v.  Jacobs,  3  Mc.  Cr.  638. 

Various  other  errors  are  alleged,  but,  as  a  new  trial  must  be  had,  we  do 
not  think  it  necessary  to  comment  thereon.  We  do  not  intend,  however,  to 
approve  all  of  the  proceedings  of  the  trial  court  not  herein  referred  to. 

The  judgment  of  the  district  court  will  be  reversed,  and  a  new  trial  ordered. 

(All  the  justices  concurring.) 
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Burke  t>.  Johnson. 
(Supreme  Court  of  Karidcu,    October  8,  1887.) 


Attachment— Rights  of  Equitable  Owker— -Notice. 

Oil  April  8, 1884,  J.  purdhased  from  A.  certain  lands  and  personal  property  thereon, 
belonging  to  A.,  and  paid  thereon  a  part  of  the  purchase  money,  and  gave  liis 
promissory  note  for  the  remainder,  payable  one  day  after  date,  and  received  a  con- 
tract from  A.  to  convey  the  legal  title  to  him  npon  payment  of  the  note  for  the  bal- 
ance of  the  purchase  money.  On  April  9th,  B.  commenced  an  action  in  attach- 
ment against  A.,  and  attached  the  property  as  the  property  of  A.;  and  afterwards, 
on  the  same  day,  J.  paid  the  balance  of  the  purchase  money,  and  received  a  deed 
of  conveyance  from  A.  to  the  property.  At  the  time  of  the  attachment  B.  had  no 
notice  of  the  sale  by  A.  to  J.;  and  at  the  time  of  the  payment  of  the  note  for  the 
balance  of  the  purchase  money,  and  the  receiving  of  the  deed  to  the  property,  J. 
had  no  actual  notice  of  the  action  of  B.  against  A.,  and  of  the  attachment  of  the  prop- 
erty. He/dy  that  J.,  at  the  time  the  property  was  attached,  was  the  equitable  owner 
thereof,  and  that  the  naked  legal  title  was  held  by  A.  only  as  surety  for  the  pay- 
ment of  the  balance  of  the  purchase  money  due  thereon,  and  that  the  property  was 
not  subject  to  attachment  by  B.  as  the  property  of  A.;  and  the  fact  that  B.  had  no 
notice  of  the  purchase  by  J.  could  make  no  difference.  AndfurUier  held^  that  tlie 
payment  by  J.  of  the  balance  of  the  purchase  money,  and  the  receiving  a  deed  of 
conveyance  of  the  property  from  A.,  without  actual  notice  of  the  attachment,  and 
acting  in  good  faith  in  the  entire  transaction,  gave  him  the  legal  as  well  as  the  eq- 
uitable title  to  the  property. 

{SyVabus  by  Ctogitoti,  C.) 

Error  from  district  court,  Johnson  county;  W.  R.  Wagstaff,  Judge. 

This  action  was  brought  by  Frank  Burke  against  T.  E.  Armstrong,  and  an 
order  of  attachment  was  Issued  therein,  and  the  property  in  controversy  at- 
tached as  the  property  of  Armstrong.  J.  B.  Johnson,  the  defendant  in  error, 
interpleaded,  claiming  the  property  attached.  Armstrong  made  default,  and 
judgment  was  rendered  against  him,  and  in  favor  of  the  plaintiff,  for  $5,2(X». 
The  cause  of  the  interplea  was  submitted  to  the  court,  a  jury  being  waived. 
Findings  o^  fact  and  conclusions  of  law  were  made,  which  are  as  follows* 

"findings  of  fact. 

"(1)  That  on  the  first  day  of  April.  1884,  the  said  T.  E.  Armstrong  was  the 
owner  in  fee  of  the  lands  and  tenements  in  controversy,  as  well  as  the  owner 
of  the  goods,  chattels,  stock,  and  personalty  in  controvei-sy ;  and  that  on  said 
day  he  gave  written  power  and  authority  to  one  S.  F.  Coons  to  make  sale  of 
said  real  and  personal  property,  all  and  singular. 

"(2)  That  on  the  eighth  day  of  April,  1884,  said  ^.  F.  Coons,  as  'Frank 
Coons,*  executed  and  delivered  to  the  said  J.  B.  Johnson  the  following  writ- 
ten  contract  of  sale  and  to  convey,  all  and  singular,  the  said  real  and  per- 
sonal property,  to-wit:  'Spring  Hill,  Kansas,  April  8,  1884. 

"  ♦  Mr.  J.  B.  Johnson  has  this  day  paid  me  the  sura  of  eighteen  hundred 
dollars,  (81,800,) — forty  dollars  (S40)  in  cash  to  Mr.  Armstrong  in  pei-son, 
and  his  note  due  to  Mr.  Armstrong  for  seventeen  hundred  and  sixty  dollars, 
(81.760,)  due  one  day  after  date — in  full  of  purchase  price  of  the  farm  now 
owned  by  T.  E.  Armstrong,  of  113  acres,  in  Sprihg  Hill  township.  John.son 
county,  Kansas,  allied  the  "Frank  Burke  Farm."  Also  for  all  the  stock  and 
farming  implements  now  on  the  fami,  consisting  of  28  hogs,  with  a  lot  of 
sucking  pigs;  7  cows  and  heifers,  and  1  bull;  1  four-year-old  mare  colt,  and 
1  four-year-old  horse  colt;  a  lot  of  chickens  and  turkeys;  a  lot  of  corn  in  crib, 
and  some  in  the  field;  a  lot  of  oats  in  crib  and  In  stack;  2  farm  wagons  and 
some  old  harness;  a  combined  mower  and  reaper;  1  corn-planter;  1  iron  har- 
row; 1  Tiding  cultivator;  1  walking  cultivator;  3  walking  plows,  and  other 
agricultural  implements.  Mr.  Johnson  to  take  possessi(m  of  the  farm  and 
stock,  etc.,  forthwith,  and  he  is  to  have  a  deed  to  the  land  (as  soon  as  I  c<in 
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get  it)  from  Mr.  Armstrong,  of  Kansas  City,  Mo.    Johnson  is  to  pay  the 
mortgages  now  against  the  land. 

[Signed]  "  •  T.  E.  Armstrong, 

"  *  By  Frank  Coons,  Agent.' 

"(3a)  That  the  said  *  Burke  Farm,'  or  lands  and  tenements  which  by  writ- 
ten authority,  executed  by  said  Armstrong  to  said  Coons  on  April  1,  1884, 
was  authorized  to  sell,  and  which  were  intended  to  be,  and  were,  sold,  to  said 
Johnson  by  the  said  Coons,  in  virtue  of  the  written  contract  of  April  8, 1884, 
consists  of  and  are  as  follows,  to-wit:  The  south-east  quarter  of  the  north- 
west quarter,  and  the  south-west  quarter  of  the  north-east  quarter,  and  the 
south-west  quarter  of  the  south-east  quarter  of  the  north-east  quarter  of  sec- 
tion number  fifteen,  (15,)  iii  township  number  fifteen,  (15,)  of  range  number 
twenty-three,  (23,)  in  Johnson  county,  state  of  Kansas;  also,  outside  lots 
Nos.  35,  36,  37,  38,  and  39,  and  all  that  part  of  lot  number  forty  (40)  lying 
south  of  the  north  line  of  the  said  *  Frank  Burke  Farm,'  in  the  town  or  city 
of  Spring  Hill,  Johnson  county.  State  of  Kansas. 

"(36)  That,  pursuant  to  said  contract  of  sale  and  to  convey,  the  said  J.  B. 
Johnson  took  possession  of  said  premises,  and  hath  been  in  actual  possession 
thereof  ever  since. 

"  (3c)  That  on  April  10,  1884,  said  J.  B.  Johnson  took  actual  possession  of 
all  of  said  real  and  personal  property. 

"(4)  That  the  consideration  for  such  sale  and  purchase  was  as  follows,  to- 
wit:  First,  cash  $40,  then  paid  by  said  J.  B.  .Tohnson  to  said  Armstrong; 
second,  a  promissory  note  given  by  said  Johnson  for  the  sum  of  $1,760,  pay- 
able to  said  T.  £.  Armstrong  [only]  one  day  after  its  date,  and  dated  April  8, 
1884,  being  the  day  on  which  the  said  $40  cash  payment  was  made;  third, 
the  assumption  of  payment  by  said  Johnson  of  certain  mortgage  incumbrance 
then  on  and  against  said  lands  and  tenements,  amounting  to  $1,700,  and  ac- 
crued interest  thereon. 

"(5)  That  on  the  eighth  day  of  April,  1884,  the  said  Burke  instituted  a 
civil  suit,  in  this  court,  against  the  said  Armstrong,  to  recover  the  sum  of 
$5,200  unliquidated  damages;  and  that  an  order  or  writ  of  attachment  issued 
in  said  action  against  the  real  and  personal  propertyof  said  Armstrong,  which 
said  writ  purports  to  have  been  issued  by  the  clerk  of  this  court,  in  said  action, 
on  the  eighth  day  of  April,  1884,  and  is  under  the  seal  of  this  court,  and  which 
said  writ  of  attachment  is  made  returnable  in  ten  days  from  its  date;  and  the 
sheriff's  return  thereon  indorsed  shows  that  he  received  said  writ  on  the 
eighth  day  of  March,  1884,  and  that  on  the  ninth  day  of  April,  1884,  at  two 
and  one-half  o'clock  a.  m.,  he  levied  the  same  upon  all  the  real  and  personal 
property  in  controversy;  and  that  on  the  eleventh  day  of  June,  1884,  said  Burke 
obtained  judgment  against  said  Armstrong  in  said  action  upon  constructive 
service,  which  judgment  is  now  in  force,  and  wholly  unsatisfied.  - 

"(6)  That  at  the  time  of  making  the  said  levy  there  was  a  man  (and  his 
wife)  occupying  the  building  or  dwelling-l)Ouse  upon  said  premises,  with 
whom  the  sheriff  then  left  a  duly-certified  copy  of  the  order  or  writ  of  attach- 
ment.   Said  occupant's  name  is  Kohn  Kuchner. 

"(7)  That  at  the  time  of  the  issuance  of  said  writ  of  attachment,  as  well  as 
at  the  time  of  the  levy  thereof,  the  said  Burke  had  no  notice,  actual  or  con- 
stniotive,  (other  than  the  law  may  give  or  imply  in  such  cases,)  of  the  said 
sale  and  purchase  between  the  said  Armstrong  and  Johnson. 

"(8)  That  at  the  time  of  making  said  purchase,  and  receiving  said  contract 
of  sale  and  to  convey  said  premises,  and  the  payment  of  said  sum  of  $40,  and 
giving  the  note  for  said  sum  of  $1,760  to  said  Armstrong  by  said  Johnson, 
the  said  Johnson  had  no  notice,  actual  or  constructive,  nor  any  knowledge 
whatever,  that  said  Burke  had  any  ♦  claim '  or  *  rights  '  or  equities  in,  of,  or 
to  the  propei-ty  in  controversy,  realty  or  personalty,  nor  any  indebtedness  of 
Armstrong  to  said  Burke. 
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"(9)  That  at  the  time  the  said  Johnson  took  up  said  promissory  note,  and 
paid  the  $1,760  balance  of  purchase  money  to  said  Armstrong,  and  accepted 
the  deeds  to  said  premises,  at  Paola,  Kansjis,  at  about  noon  on  the  ninth  day 
of  April,  1884,  the  said  Johnson  had  no  actual  knowledge  or  actual  notice  of 
any  attachment  having  been  levied  upon  said  real  and  personal  property,  or 
either  thereof,  by  said  Burke  or  any  other  pei-son,  and  he  had  no  *  construc- 
tive notice '  thereof  other  than  the  law  implies  from  the  records  of  this  court 
showing  that  an  order  of  attachment  had  been  issued  in  said  action. 

"(10)  That  the  deeds  to  and  for  said  real  property  from  said  Armstrong 
and  wife  to  said  Johnson,  pursuant  to  said  written  contract  of  Scile  and  to 
convey,  were  delivered  by  said  Armstrong  to  said  Johnson  at  Paola,  Kansas, 
at  about  noon  of  the  ninth  day  of  April,  1884.  at  which  time  and  place  the 
said  Johnson  paid  said  sum  of  $1,760  to  said  Armstrong. 

"(11)  That,  since  the  delivery  of  said  deeds,  the  said  Johnson  has  paid  all 
interest  as  it  became  due  upon  said  mortgages,  and  hath  paid  all  taxes  law^- 
fully  assessed  against  said  real  and  personal  property, 

"CONCLUSIONS  OF  LAW. 

"(1)  By  reason  of  the  execution  and  delivery  of  the  written  contract  of 
sale  and  to  convey  said  realty  by  said  Armstrong,  by  his  agent  Coons,  and  the 
payment  of  the  purchase  price  by  money  and  promissory  note,  and  assumption 
of  the  payment  of  all  mortgages,  incumbrances,  thereon  then  existing,  by 
said  Johnson,  as  well  by  said  Johnson's  possession  of  said  premises,  the  en- 
tire equitable  title  passed  to  said  Johnson,  on  the  said  eighth  day  of  April, 
1884,  in,  of,  and  to  said  lands  and  tenements. 

"(2)  That  the  legal  title — the  naked  fee — in,  of,  and  to  said  realty  remained 
in  said  Armstrong,  in  trust  for  said  Johnson,  from  the  delivery  of  said  con- 
tract of  sale  and  to  convey,  from  April  8,  1884,  until  the  deeds  therefor  were 
delivered  to  said  Johnson,  by  said  Armstrong  and  wife,  on  the  ninth  day  of 
April,  1884,  at  Paola,  Kansas. 

"(3)  That  from  the  time  of  the  delivery  of  said  written  contract  of  sale 
and  conveyance  to  Johnson,  as  above  stated,  the  said  Armstrong  had  no  levi- 
able Interest  or  estate  in,  of,  or  to  said  property,  as  against  the  rights  of  said 
Johnson. 

"(4)  That  said  written  contract  of  sale  so  delivered  to  said  Johnson  on  the 
eiffhth  day  of  April,  1884,  passed  the  ownership  o(  the  personal  property 
therein  described  unto  the  said  Johnson  as  of  that  date. 

"(5)  That  said  Johnson's  rights  and  equities  in  and  to  the  real  and  per- 
sonal property  in  controversy  are  superior  (and  prior  in  time)  to  the  rights 
and  equities  therein  and  thereto  of  the  said  Burke;  that  said  Burke's  lien,  if 
any  he  hath,  is  subsequent  in  point  of  time,  and  inferior  in  point  of  equity; 
and  Burke  having  failed  to  garnish  Johnson  for  the  $1,760  balance  of  pur- 
chase money  due,  (and  paid  after  the  hour  of  the  attachment  levy,)  the  said 
Burke  has  not  any  lien  upon  said  fund. 

"(6)  The  court  finds  for  the  interpleader,  J.  B.  Johnson,  and  against  the 
plaintiff,  Frank  Burke,  and  that  the  said  J.  B.  Johnson  is  entitled  to  recover 
his  costs  against  the  said  Burke  in  this  behalf  expended." 

Motion  for  new  trial  was  made,  on  the  ground  that  the  conclusions  of  law 
were  not  sustained  by  the  lindings  of  fact.  The  motion  for  a  new  trial  was 
overruled,  and  judgment  given  for  the  defendant.  Plaintiff  brings  the  case 
here  for  review. 

/.  0.  Pickering  and  O,  C,  Clemens,  for  plaintiff  in  error.  A,  Smith  De- 
tenney,  John  T,  Little,  and  S,  T.  Seaton,  for  defendant  in  error. 

Clogston.  C.  But  one  question  Is  presented;  that  is,  are  the  conclusions 
of  law  sustained  by  the  findings  of  fact?  This  question  must  be  determined 
by  an  examination  of  the  title  to  the  property  at  the  time  the  attachment  was 
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levied;  and,  If  Armstrong  at  that  time  had  a  leviable  interest  in  the  property, 
then  the  judgment  should  be  reversed.  The  facts  as  found  by  the'court  show 
that  the  legal  title  to  the  property  remained  in  Armstrong,  subject  to  the 
interest  and  rights  of  Johnson  under  his  contract  of  purchase.  This  contract 
transferred  to  Johnson  the  equitable  right  to  the  property,  subject  alone  to 
a  lien  of  Annstrong's  for  the  remaining  unpaid  purchase  money.  This  lien 
amounted  to  a  security  only;  and  wlien  this  purchase  money  was  paid  he 
could  be  compelled  to  convey  the  legal  title  to  the  equitable  owner  of  tiie  prop- 
erty. Jones  v.  Lapham,  15  Kan.  544;  Stevens  v.  Chadwick,  10  Kan.  407; 
Orrick  v.  Durham,  79  Mo.  177;  Woodward  v.  Dean,  46  Iowa,  499. 

This  doctrine  has  been  fully  settled  by  this  court.  In  Holden  v.  Garrett, 
28  Kan.  98,  this  question  is  discussed.  In  that  case,  the  question  was,  is  a 
judgment  a  lien  on.  property,  where  the  legal  title  is  held  by  the  judgment 
debtor,  and  the  equitable  title  or  interest  is  held  by  the  mortgagee,  so  as  to 
defeat  the  mortgagee's  interest  in  the  propei-ty.  It  was  held  in  that  case  that 
the  judgment  was  not  a  lien  upon  the  bare,  naked,  legal  title;  the  equitable 
title  being  held  by  another.  The  statute  provides  that  judgments  shall  be  liens 
upon  the  real  estate  of  a  debtor  within  the  county.  It  was  said;  "This  evi- 
dently contemplated  actual,  and  not  apparent,  ownership.  The  judgment  is 
a  lien  upon  that  which  is  his,  and  not  that  which  simply  appeared  to  be  his. 
How  often  the  legal  title  is  placed  in  one  party,  and  the  equitable  title — the 
real  ownership — is  in  others.  Kow,  if  the  judgment  is  a  lien  upon  all  that 
appears,  it  will  cut  oft  all  the  undisclosed  equitable  rights  and  interests.  To 
extend  the  lien  to  that  which  is  not,  but  appears  of  recoi-d  to  be,  the  defend- 
ant's, is  to  do  violence  to  the  language.  *Keal  estate  of  the  debtor,'  means 
that  which  is  in  fact  of  or  belonging  to  the  debtor."  See  English  v.  Law,  27 
Kan.  242;  Ranson  v.  Sargent,  22  Kan.  516;  Harrison  v.  Andrews,  18  Kan. 
541:  Forwarding  Co,  v.  Mahaffey,  36  Kan.  152,  12  Pac.  liep.  705. 

In  this  case,  the  attachment  binds  the  property  of  the  debtor  from  and  after 
the  levy.  The  writ  directs  the  officer  to  attach  *'^the  lands,  tenements,  goods, 
and  chattels,  stock,  rights,  and  credits,  moneys  and  effects,  of  the  defeniiant 
in  his  county,  not  exempt  by  law;"  and  when  so  attached  a  lien  is  created. 
Now,  is  this  lien,  under  this  order  of  attachment,  greater  than  that  created 
by  judgment?  Surely  not.  A  judgment  is  a  lien  upon  all  the  property  of  the 
debtor  subject  to  the  payment  of  his  debts,  and  so  is  the  attachment  a  lien 
upon  the  property  of  the  debtor  for  the  same  purpose. 

Plaintiff  insists,  however,  that^  at  the  time  of  the  levy  of  the  attachment, 
he  had  no  notice,  actual  or  constructive,  of  the  purchase  by  Johnson  of  the 
property.  We  think  no  notice  was  necessary.  The  plaintiff  in  error  lost 
nothing  by  want  of  such  notice.  He  had  parted  with  nothing;  was  not  a 
purchaser  in  good  faith,  relying  upon  the  constructive  notice  that  persons 
without  actu£d  notice  m.ay  rely  upon.  He  was  trying  to  enforce  a  claim ;  and 
with  notice,  or  without,  it  left  him  in  the  same  condition.  If  he  had  been  a 
a  purchaser  in  good  faith,  relying  upon  a' legal  title  to  the  property,  he  would 
be  protected. 

Plaintiff  again  insists  that  his  attachment  at  least  bound  the  property  and 
the  defendant  in  error  to  the  extent  of  the  unpaid  balance  pf  the  purchase 
money;  and  that  because  Johnson,  the  defendant,  paid  the  remaining  pur- 
cha.se  money  after  the  levy  of  the  attachment,  and  after  he  had  constructive 
knowledge  of  such  levy,  the  plaintiff  is  entitled  to  a  lien  and  judgment  against 
the  property  to  the  extent  of  that  unpaid  purchase  money  at  the  time  of  the 
levy.  The  court  found  that,  at  the  time  of  the  payment  of  this  purchase 
money,  the  defendant  had  no  actual  knowledge  of  the  levy  of  the  attachment; 
that  he  paid  the  money  in  good  faith  upon,  his  contract,  and  accepted  the  title. 
Under  such  circumstances,  the  attachment  could  not  bind  the  purchase  money. 
The  land  was  not  subject  to  attachment  as  the  property  of  Armstrong,  and 
consequently  did  not  import  such  constructive  notice  that  would  bind  John- 
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son  in  the  payment  of  this  money.  French  v.  Dehow,  38  Mich.  708.  If  he 
had  actual  notice  of  the  levy  of  the  attachment  upon  the  property,  and  of 
Armstrong's  fraud,  and,  with  this  knowledge,  paid  the  purchase  money,  he 
would  not  be  protected.  See  Bush  v.  Collins,  36  Kan.  535, 11  Pac.  Rep.  425; 
McDonald  v.  Gaunt,  30  Kan.  693,  2  Pac.  Rep.  871;  Oollober  Y.Martin,  33 
Kan.  252,  6  Pac' Rep.  267. 

Counsel  ask  what  remedy  they  are  to.  pursue  in  case  the  attachment  will 
not  bind  the  property  or  the  purchase  money,  and  the  money  cannot  be  reached 
by  garnishment.  In  answer,  we  can  only  say  that  all  we  have  to  deal  with 
is  the  facts  here  presented.  What  the  remedy  would  be  under  a  given  state 
of  facts  will  not  be  determined  in  advance.  All  we  do  say,  and  all  we  are 
called  upon  to  say,  in  this  matter,  is  that  the  attachment  created  no  lien  upon 
the  property,  and  could  not  operate  to  restrain  and  hold  the  unpaid  purchase 
money  in  the  hands  of  the  defendant.  Good  faith  on  the  part  of  Johnson  in 
the  completion  of  the  contract  is  fully  shown  by  the  findings  of  the  court. 
Counsel,  however,  insists  that  the  conclusions  drawn  from  these  findings  are 
not  correct;  that  the  fact  of  the  hurried  manner  of  the  purchase;  the  manner 
of  its  sale  in  bulk,  including  the  farm  and  pensonal  property;  the  haste  of  the 
transaction;  and  the  consideration  paid, — were  sufficient  to  place  Johnson 
upon  his  guard,  and  notice  of  Armstrong's  fraudulent  intent.  If  these  things 
are  badges  of  fraud,  and  of  such  a  character  as  to  set  aside  this  transaction, 
we  think  that  it  would  unsettle  the  real-estate  transactions,  or  many  of  them, 
in  Kansas.  This  property  was  regularly  left  in  the  hands  of  a  real-estate 
agent  for  sale;  had  remained  in  his  hands  for  some  days.  He  had  offered  it 
for  sale.  It  had  become  known  in  the  neighborhood.  Johnson's  attention 
was  called  to  it  by  a  neighbor.  He  went  and  found  the  agent  and  owner, 
visited  the  land,  examined  the  records  to  see  that  the  title  was  good;  made  an 
offer  for  the  premises,  including  the  stock  and  farming  implements  thereon, 
and  this  offer  was  accepted,  and  the  contract  drawn  on  the  same  day ;  part  of 
the  cpnsideration  paid,  and  the  transaction  completed,  on  the  next  day.  We 
see  no  evidence  of  fraud  in  this.  Apparent  good  faith  characterized  every 
transaction  connected  with  it,  so  far  as  the  defendant  was  concerned.  The 
evidence  fully  shows  this,  and,  further,  that  the  property  had  been  purchased 
by  Armstrong  from  the  plaintiff  in  bulk,  and  purchased  as  an  entire  transac- 
tion, and  by  Armstrong  sold  in  the  same  way.  And  now,  because  of  the 
fraudulent  transaction  on  the  part  of  Armstrong  in  the  purchase  of  this  prop- 
erty from  the  plaintiff,  and  perhaps  the  sale  of  it  for  that  reason  to  Johnson, 
we  are  asked  to  set  aside  the  sale;  notwithstanding  the  fact  that  good  faith  is 
shown  on  the  part  of  the  defendant,  and  that  there  are  no  circumstances  con- 
nected with  the  transaction  calculated  to  excite  suspicion  of  a  prudent  man, 
or  warn  him  of  the  fraudulent  intent  connected  therewith. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring, 

(87  Kan.  332) 

Flint  v.  Dulany  and  others. 
(Supreme  Court  of  Kantas.    October  8,  1887.) 

1.  Pleading — Answer— General  Demurrer— Several  Dbpenses,  One  Good. 

An  answer  setting  up  several  defenses,  demurred  to  on  the  ground  that  it  does 
not  state  sufficient  facts,  will  be  held  sufficient,  where  the  demurrer  is  not  directed 
against  any  particular  defense,  and  any  one  of  the  defenses  alleged  is  good. 

2.  Same— Joinder  of  Defenses— Relief  against  Tax  Title. 

An  action  was  be^n  by  one  bolding  a  tax  title  to  land  to  quiet  the  title  to  the 
same  against  the  original  owner,  and,  on  service  by  publication  onlv,  he  obtained 
a  judgment.  Within  three  years  the  judgment  was  properly  vacat'^cl  on  the  appli- 
cation of  the  defendant,  under  the  provisions  of  section  77  of  the  Cotle.  When  ha 
was  let  in  to  defend,  the  defendant  tiled  an  answer  setting  up— fVr^C,  a  general  de- 
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Dial ;  second^  facts  showing  the  plaintlfTs  title  in  the  land  to  be  invalid  ;  and  the 
third  coimt  alleged  that  after  tne  judgment  was  first  rendered,  and  before  it  was 
vacated,  the  plaintift  sold  the  land,  and  appropriated  the  proceeds  to  his  own  use, 
and  he  prayed  for  a  recovery  of  the  value  of  the  land.  Held,  on  demurrer,  that  the 
rj^ht  to  the  relief  prayed  for  in  the  third  count  of  the  answer  was  properly  joined 
with  the  other  defenses  allied. 
{SylialntM  by  the  Court,) 

Error  from  district  court,  Anderson  county;  A.  W.  Bknson,  Judge. 
Fabifis  M,  Clarke,  for  plaintiff  in  error.    Johnson,  Poplin  <&  Johnson,  for 
defendants  in  error. 

Johnston,  J.  On  the  twenty-first  day  of  February,  1881,  Charles  L.  Flint 
brought  an  action  in  the  district  court  of  Anderson  county  against  Dulany 
and  McVeigh,William  Wickel,  and  a  number  of  other  persons,  and  in  his  pe- 
tition he  alleged  that  he  was  the'  owner  of  several  tracts  of  real  estate  in 
Anderson  county,  and  held  them  by  virtue  of  certain  tax  deeds  which  had 
been  executed  by  the  county  clerk  of  that  county,  which  deeds  had  been  duly 
recorded.  He  averred  that  the  defendants  claimed  some  title  or  interest  in 
the  lands,  and  that  the  action  was  brought  to  quiet  his  title  to  the  land  as 
against  each  and  all  of  the  defendants.  An  affidavit  was  filed  on  behalf  of 
the  plaintiff,  alleging  that  each  of  the  defendants  resides  out  of  the  state  of 
Kansas,  and  service  of  summons  could  not  be  made  on  them  within  the  state, 
and  that  the  action  was  brought  for  the  purpose  of  determining  the  right  and 
interest  of  the  plaintiff  in  real  property.  On  this  affidavit  service  was  made 
by  publication,  and  on  the  thirteenth  day  of  September,  1881,  default  being 
made  by  the  defendants,  a  decree  was  rendered  quieting  the  title  to  the  lands 
mentioned  in  the  plaintiff,  and  barring  the  defendants  from  setting  up  any 
title,  estate,  or  interest  to  them.  On  September  4th,  and  within  three  years 
after  the  decree  had  been  entered,  William  Wickel  filed  a  motion,  asking  that 
the  judgment  and  decree  rendered  against  him  on  September  13,  1881,  be 
opened  up,  and  that  he  be  let  in  to  defend  for  the  reason  that  there  was  no 
service  other  than  by  publication  in  a  newspaper,  and  that  he  had  no  actual 
notice  of  the  pendency  of  the  action  in  time  to  appear  and  make  his  defense. 
Notice  was  given  to  the  plaintiff,  an  answer  filed,  and  proof  made  of  the  state- 
ments made  in  the  motion;  and  thereupon  the  court,  both  parties  being  pres- 
ent, sustained  the  motion  by  opening  the  judgment,  and  allowed  Wickel  to 
defend.  No  exception  was  taken  to  this  order.  The  answer  filed  by  Wickel 
was,  first,  a  general  denial  of  the  allegations  contained  in  the  plaintiff's  peti- 
tion. He  further  answered  by  alleging  that,  at  the  time  of  the  rendition  of 
the  decree  in  the  action,  he  was  the  owner  of  the  S.  }  of  the  N.  E.  1  of  section 
34,  township  21,  range  21,  situate  in  Anderson  county;  that  the  lands  were 
wild  and  unimproved,  and  had  never  been  in  the  actual  possession  of  the 
plaintiff;  and  that  the  tax  deed  and  the  proceedings  upon  which  it  was  based 
were  void,  and  that  the  sale  was  made  for  taxes  not  authorized  by  law ;  that 
the  sale  upon  which  the  tax  deed  was  executed  "was  made  while  and  when 
there  was  an  open  sale  of  said  lands  for  taxes  to  said  Anderson  county  which 
had  not  been  redeemed  from,  and  the  certificate  thereof  had  not  been  assigned; 
and  the  taxes  for  which  said  lands  were  sold,  and  upon  which  sale  said  tax 
deed  was  issued,  were  subsequent  to  said  open  sale  to  the  county,  the  certifi- 
cate of  which  had  not  been  assigned."  For  a  further  answer  and  cause  of 
action,  the  defendant  alleged  that  the  plaintiff,  after  procuring  the  judgment 
and  decree,  which  was  based  alone  on  service  by  publicatiorf  in  a  newspaper, 
had  sold  the  land,  and  that  the  same  was  reasonably  worth  the  sum  of  $480. 
He  prayed  judgment  against  the  plaintiff  declaring  his  tax  deed  void,  and  that 
he  had  no  claim  or  lien  on  the  lands,  and  also  for  a  recovery  from  the  plain- 
tiff of  the  sum  of  $480,  the  value  of  the  land  sold  by  plaintiff  under  the  judg- 
ment and  decree  which  had  been  vacated.  The  plaintiff  demurred  to  the  an- 
swer upon  two  grounds:  First,  that  the  causes  of  action  therein  where  im- 
v.l6p.no.4 — 14 
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properly  joined;  and,  second,  that  the  facts  stated  were  insufljcient  tc  consti- 
tute a  cause  of  action  or  defense.  The  demurrer  was  overruled  by  the  court, 
and  atrial  had  which  resulted  in  a  judgment  and  decree  in  favor  of  the  de- 
fendant. The  plaintiff  brings  the  case  here  upon  a  transcript  of  the  record, 
relying  for  error  mainly  on  the  rulings  of  the  court  upon  the  demurrer. 

The  answer,  which  is  challenged  by  the  demurrer,  sets  forth  several  grounds 
of  defense  to  the  plaintiff's  action,  which  was  simply  one  to  quiet  title.  The 
ground  of  demurrer  that  the  answer  did  not  sUite  sufficient  facts  was  general, 
and  not  directed  against  any  particular  defense.  If,  therefore,  any  one  of 
the  defenses  is  good,  the  demurrer  was  properly  overruled.  The  general  de- 
nial of  theanswerof  itself  constituted  a  complete  defense,  and  furnished  suffi- 
cient reason  for  the  ruling  of  the  court  on  that  ground  of  demurrer.  Apart 
from  this,  it  was  substantially  averred  in  the  answer  that  the  plaintifiTs  tax 
deed,  under  which  he  claimed,  was  void  because  it  was  based  on  a  sale  made 
after  the  land  had  been  bid  off  for  the  county,  and  l>efore  it  had  been  redeemed, 
and  also  before  the  certificate  of  sale  to  the  county  had  been  assigned.  This 
also  constituted  a  defense,  as  the  statute  prohibits  the  sale  of  land  bid  off  for 
the  county  at  a  tax  sale  until  it  has  been  redeemed,  or  shall  be  sold  by  the 
county,  or  the  tax  certificate  which  has  been  issued  to  the  county  has  been  as- 
signed. Tax  Law,  §  122.  The  argument  that  the  allegation  is  defective  be- 
cause it  failed  to  state  that  the  sale  to  the  county  was  a  valid  one  is  not  well 
founded.  The  unqualified  statement  that  the  sale  was  made  implies  that  it 
was  a  complete  and  valid  one;  but  the  fact  that  the  general  denial  constituted 
a  good  defense  effectually  disposes  of  that  ground  of  demurrer. 

The  other  exception  is  the  alleged  misjoinder,  where  the  defendant  set  forth 
a  sale  of  the  land  by  the  plaintiff  after  the  judgment  was  entered  in  his  favor, 
and  before  it  was  vacated.  It  is  averred  that  the  lands  were  and  are  reason- 
ably worth  8480,  and  he  asks  a  judgment  against  the  plaintiff  for  that  amount. 
The  original  j  udgment  was  properly  vacated  by  the  court  under  section  77  of  the 
Code.  It  appears  to  have  been  rendere<l  without  other  service  than  by  publi- 
cation in  a  newspaper,  and  the  application  having  been  made  within  the 
proper  time,  and  it  having  been  satisfactorily  shown  that  the  defendant  had 
no  actual  notice  of  the  pendency  of  the  action,  the  defendant  was  entitled  to 
have  it  vacated.  On  its  face  the  judgment  that  was  vacated  was  a  valid  one, 
and  hence  the  title  to  the  land  sold  could  not  be  disturbed  or  affected  by  the 
vacation,  or  by  the  proceedings  in  the  case  subsequent  to  the  vacation.  Code, 
§  77;  Ogden  v.  Walters,  12  Kan.  295.  The  plaintiff,  therefore,  became  liable 
to  the  defendant  for  the  value  of  the  land,  and  the  only  question  remaining  is 
whether  this  right  of  belief  could  be  obtained  in  the  action.  We  do  not  re- 
gard'the  exception  to  be  well  founded.  The  policy  of  our  Code  is  to  avoid  a 
multiplicity  of  suits,  and  to  settle  in  one  action  the  whole  subject-matter  of 
any  controversy  between  the  parties.  In  addition  to  general  and  special  de- 
nials, the  defendant  may  set  up  any  new  matter  constituting  a  defense,  coun- 
ter-claim, set-off,  or  right  to  relief,  concerning  the  subject  of  the  action.  Code, 
§§  94,  95.  With  respect  to  joinder  of  actions,  it  is  provided  that  causes  of 
action  may  be  joined  where  they  arise  out  of  the  same  transaction,  or  "  trans- 
actions connected  with  the  same  subject  of  action."  Code,  §  83.  In  the 
count  objected  to,  the  defendant  sets  forth  a  right  to  relief  concerning  the 
subject  of  the  action,  and  the  transaction  upon  which  he  relies  for  a  recovery 
is  directly  connected  with  the  subject  of  the  action.  The  principal  contro- 
versy or  subject  of  action  was  the  land  which  the  plaintiff  sold  under  the  judg- 
ment first  obtained.  He  claimed  to  be  the  absolute  owner  oi  the  land  by  vir- 
tue of  a  tax  deed,  and  he  ask^d  to  have  the  pretensions  or  adverse  claims  of 
the  defendant  held  void,  and  upon  constructive  service  he  obtained  a  judgment 
and  sold  the  land.  The  defendant  procured  the  judgment  to  be  vacated,  as 
he  had  a  right  to  do,  and  alleged,  in  his  answer,  after  being  let  in  to  defend, 
that  the  title  set  up  by  the  plaintiff  was  invalid,  and  he  asked  the  court  to  so 
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declare.  The  land  sold  by  the  plaintiff  was  in  fact  the  subject  of  the  action, 
and  the  title  to  which  cannot  under  the  statute  be  disturbed  by  the  opening  of 
the  judgment.  The  transaction  out  of  ^hich  the  defendant's  riglit  arose  is 
not  only  connected  with  the  subject  of  the  action,  but  it  arose  on  a  sale  of 
what  forms  the  subject  of  the  action  under  the  judgment  rendered  in  the  ac- 
tion itself.  There  is  no  repugnance  or  inconsistency  in  the  several  grounds 
of  defense  set  out  by  the  defendant,  and  the  new  matter  alleged  affects  all  the 
parties,  and  no  others,  and  the  defendant's  right  to  relief  thereon  seems  to  be 
properly  and  necessarily  involved  in  the  complete  determination  of  the  con- 
troversy. The  fact  that  the  defendant's  right  to  relief  arose  after  the  petition 
was  filed  does  not  support  the  claim  of  misjoinder.  The  statute  is  not  only 
liberal  in  the  aUowance  of  amendments,  but  it'expressly  provides  that  a  sup- 
plemental petition,  answer,  or  reply,  alleging  facts  material  to  the  case,  oc- 
curring after  the  former  petition,  answer,  or  reply,  may  be  filed,  upon  notice, 
and  upon  such  terms  as  the  court  may  prescribe.     Code,  §  144. 

We  find  no  error  in  the  record,  and  will  therefore  affirm  the  order  and  judg- 
ment of  the  district  court. 

(All  the  justices  concurring.) 


(37  Kan.  282) 

Brannee,  Guardian,  etc.,  v.  Thohas,  Jr.,  Sheriff,  etc.,  and  another,  Treas- 
urer, etc. 

{Supreme  Court  of  Kansas.    October  8, 1887.) 

Taxation— What  Subject  to — Agrekmekt  foe  Sale  of  Land. 

Where  an  agreement  is  executed  to  sell  real  estate  upon  conditions  precedent,  and 
no  notes  given  for  the  purchase  money ;  and  it  is  stipulated  that  time  is  the  essence 
of  the  agreement ;  and  nei  tlier  the  legal  nor  equitable  title  t-o  the  land  is  transferred 
thereby,  held,  that  t)^e  agreement  is  not  subject  to  taxation. 

{SyUabus  by  the  Courts 

Error  from  Shawnee  county;  John  Guthrie,  Judge. 

John  S.  Branner,  guardian  of  the  persons  and  estates  of  Anthony  !N".  Brown 
and  other  minors,  brouglit  this  action  on  July  24,  1885,  against  Chester 
Thomas,  Jr.,  sheriff  of  Shawnee  county,  and  A.  J.  Huntoon,  treasurer  of  that 
county,  to  restrain  and  enjoin  them  from  the  collection  of  taxes  levied  upon 
certain  agreements  for  the  sale  of  real  estate.  One  of  the  said  agreements  is 
as  follows: 

"This  agreement,  made  and  entered  into  by  and  between  John  S.  Branner, 
guardian  of  the  persons  and  estates  of  Anthony  N.  Brown,  minor  child  of 
Nicholas  Brown  and  Millie  Brown,  both  now  deceased,  and  Millie  Klein  and 
Josie  Klein,  minor  children  of  Jacob  Klein  and  Millie  Klein,  both  now  deceased, 
of  Shawnee  county  and  state  of  Kansas,  of  the  first  part,  and  Samuel  F. 
Davison,  of  the  county  of  Shawnee  and  state  of  Kansas,  of  the  second  part, 
w^itnesseth  that  the  said  party  of  the  first  part,  as  such  guardian,  by  virtue  of 
the  orders  of  the  probate  court  of  Shawnee  county,  in  the  state  of  Kansas, 
made  and  dated  on  the  eighteenth  day  of  May,  A.  D.  1880,  and  the  sixteenth 
day  of  December,  A.  D.  1880,  hereby  agrees  to  sell  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  upon  the  strict  performance  o^  the  condi- 
tions of  this  contract  as  hereinafter  stated,  all  of  the  right,  title,  and  interest 
of  all  of  said  minor  children  in  and  to  all  of  tlie  following  described  real  estate, 
situate  in  the  county  of  Shawnee  and  state  of  Kansas,  to- wit:  Lots  numbered 
thirty-six,  (36,)  thirty-eight,  (38,)  and  forty,  (40,)  on  Klein  avenue  north,  m 
Klein's  addition  to  the  city  of  Topeka,  according  to  the  plat  made  and  filed, 
and  now  of  record  in  the  oflSce  of  the  register  of  deeds  of  Shawnee  county, 
Kansas, — in  accordance  with  an  order  of  the  said  probate  court,  dated  May 
18,  A.  D.  1880;  for  and  in  consideration  of  the  sum  of  five  hundred  and  fifty 
iollarS,  (i?550,)  that  being  more  tlian  three- fourths  of  the  appraised  value  of 
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said  real  estate;  upon  the  terms  and  conditions  hereinafter  mentioned,  to- 
wit:  That  said  party  of  the  second  part  covenants  and  ai^rees  to  pay  unto  the 
said  party  of  the  first  part,  or  his  successors  in  office,  for  the  said  real  estate, 
the  said  sum  of  five  hundred  and  fifty  dollars,  ($550.)  as  follows,  to-wir.: 
Forty-five  dollars  ($45)  cash  in  hand,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  five  hundred  and  five  dollars  (8505)  to  be  paid  on  or  before  Decem- 
ber?, 1886,  with  interest  thereon  from  date  until  paid  at  the  rate  of  ten  per 
cent,  per  annum;  interest  payable  annually. 

''And  the  said  party  of  the  first  part,  as  such  guardian,  on  receiving  said 
sum  and  sums  of  money,  at  the  time  and  in  the  manner  hereinbefore  men- 
tioned, agrees  to  convey,  or  cause  to  be  conveyed,  the  said  interest  of  said 
minors  in  and  to  said  real  estate,  to  said  party  of  the  second  part,  his  heirs  or 
assigns,  in  conformity  with  the  provisions  of  the  act  of  the  legislature  of  the 
state  of  Kansas,  entitled  *  An  act  concerning  guardians  and  wards,'  approved 
February  29,  1868,  and  *  An  act  respecting  executoris  and  administrators,  and 
the  settlement  of  the  estates  of  deceased  persons,'  approved  February  28, 1868 ; 
subject,  however,  to  all  taxes  and  assessments  that  become  due  thereon  after 
this  date,  all  of  which  taxes  the  party  of  the  second  part  agrees  to  pay  when 
the  same  become  due. 

"But  if  the  said  party  of  the  second  part  shall  fail  to  perform  any  or  either 
of  the  agreements  herein  on  his  part,  at  the  time  and  according  to  the  con- 
ditions herein  stated,  time  being  of  the  essence  of  this  contract,  then  this 
agreement  shall,  at  the  option  of  said  party  of  the  first  part,  and  the  consent 
of  said  probate  court,  be  forfeited  and  determined  from  thenceforth  and  for- 
ever; and  any  and  all  money  which  may  then  have  been  paid  on  said  agree- 
ment, and  all  improvements  which  may  be  upon  said  real  estate,  shall  be  re- 
tained by  the  said  party  of  the  first  part  for  and  in^jonsideration  of  the  use 
and  rent  of  said  premises  up  to  the  time  of  such  forfeiture;  and  the  said  party 
of  the  first  part  shall  thereupon  be  entitled  to  the  possession  of  said  premises. 
And  the  said  party  of  the  second  part  hereby  waives  all  notice  to  quit  or  de- 
mand for  the  possession  of  said  premises,  or  any  part  thereof,  and  hereby  au- 
thorizes the  party  of  the  first  part,  or  his  agents,  to  enter  and  take  possession 
thereof,  and  remove  all  pei-sons  therefrom,  without  any  recourse  whatever  to 
any  proceedings  at  law  or  in  equity. 

"And  it  is  further  agreed  that  said  party  of  the  second  part  shall,  within 
sixty  days  after  the  erection  of  any  building  or  buildings  upon  said  property, 
or  any  part  thereof ,  cause  the  said  building  or  buildings  to  be  insured  in  some 
responsible  insurance  company  for  an  amount  not  less  than  the  purchase  j)rice 
of  said  lots,  for  the  benefit  of  said  party  of  the  first  part;  which  policy  or 
policies  of  insurance  shall  be  immediately  assigned  to  said  first  party  as  an 
additional  security  for  the  purchase  price  of  said  lots.  And  if  said  second 
party  shall,  within  the  time  required,  fail  to  effect  such  insurance,  or  to  assign 
such  policy  or  policies  to  said  first  party,  then  such  first  party  shall  have  the 
light  to  obtain  such  insurance,  and  the  amount  paid  therefor  shall  be  charged 
to  said  second  party,  and  shall  be  paid  by  him  before  he  shall  be  entitled  to  re- 
ceive a  deed  for  said  property. 

"This  agreement  is  made  subject  to  any  lawful  order  or  orders  that  may 
hereafter  be  made  by  the  probate  court  for  Shawnee  county  in  relation  to  sale 
of  said  real  estate.  And  the  parties  hereby  agree  to  faithfully  observe  and 
perform  any  and  all  such  orders  in  relation  thereto  as  may  be  lawfully  made 
by  said  probate  court. 

"In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals  this  seventh  (7th)  day  of  December,  A.  B.  1881. 

"John  S.  Branner.    [Seal.] 
"S.  F.  Davison.  [Seal.J 

**  State  of  Kansas  f  Shawnee  County — ss.:  Beit  remembered  that  on  this 
second  day  of  April,  A.  D.  eighteen  hundred  and  eighty-three,  before  me,  the 
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undersigned,  a  notary  public  in  and  for  said  county  and  sUite,  came  Jotn  S. 
Branner,  guardian,  and  Samuel  F.  Davison,  who  are  personally  known  to  me 
to  be  the  same  persons  described,  and  who  executed  the  foregoing  agreement 
for  deed,  and  they  duly  acknowledged  the  execution  of  the  same. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed 
my  official  seal,  on  the  day  and  year  last  above  written. 
[Seal.]  '^Archibald  A.  Austin, 

"Notary  Public.  Shawnee  County,  Kansas. 

"My  commission  expires  September  8,  1884." 

On  August  27,  1885,  the  defendants  demurred  to  the  petition,  alleging  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  On  De- 
cember 28,  1885,  the  demurrer  was  heard,  and  sustained.  The  plaintiff  ex- 
cepted, and  brings  the  case  here. 

Wm,  R,  Hazetif  for  plaintiff  in  error.  Charles  Curtis,  for  defendants  in 
error. 

HoRTON,  C.  J.  The  agreement  for  the  sale  of  the  real  estate  described  in 
the  petition  confers  neither  the  legal  nor  the  equitable  title  upon  Davison. 
It  is  simply  an  agreement  to  sell  real  estate  upon  conditions  precedent,  and 
setB  forth  a  conditional  sale  only.  In  the  contract,  it  is  stipulated,  in  sub- 
stance, that  time  is  the  essence  thereof;  that  the  failure  to  perform  any  of  its 
conditions  shall  render  the  contract  null  and  void;  and  that,  by  such  failure, 
the  party  holding  under  the  contract  shall  forfeit  to  the  other  party  all  the 
money  paid  thereon,  and  all  improvements  made  on  the  premises,  and  all  right 
to  compensation  therefor,  and  that  he  shall  cease  to  have  any  interest  therein. 
Commissioners  Douglas  Co.  v.  Railway  Co.,  5  Kan.  615;  Parker  v.  Wi7isor, 
Id.  362;  McNamara  v.  Culoer,  22  Kan.  661;  Eckert  v.  McBee,  27  Kan.  232. 
-When  land  is  sold  and  conveyed,  and  notes  given  for  the  purchase  money,  the 
vendee  may  be  taxed  for  the  land,  and  the  vendor  for  the  notes  received  for 
the  purchase  money;  but  where  the  vendor  still  owns  the  land,  and  also  owns 
it  conditionally,  as  in  this  case,  we  do  not  think  that  he  can  be  taxed  upon  the 
land  contract.  See  Wilcox  v  Ellis,  14  Kan.  588;  Railroad  Co.  v.  Wilcox,  Id. 
259.  The  maxim  that  equity  considers  that  when  land  is  sold  on  credit,  and 
the  deed  is  to  be  made  when  the  purchase  money  is  paid,  that  the  land  at  the 
time  of  the  purchase  became  the  vendee's,  and  the  purchase  money  the  vend- 
or's ;  that  the  vendor  becomes  the  trustee  of  the  vendee  with  respect  to  the 
land,  and  the  vendee  the  trustee  of  the  vendor  with  respect  to  the  purchase 
money, — is  not  applicable  here. 

Davison  has  the  option  to  purchase.  Under  the  agreement,  he  has  the  pos- 
session of  the  land,  and  pays  therefor  the  taxes  and  certain  interest.  But  the 
legal  title  has  not  passed  to  him,  because  no  deed  or  other  conveyance  has  yet 
been  made;  and  the  equitable  title  has  not  passed,  because  the  land  has  not 
been  paid  for,  and  because,  on  account  of  the  provisions  for  forfeiture,  it  is 
clearly  the  intention  of  the  parties,  as  indicated  in  the  contract,  that  such  title 
shall  not  pass  until  the  land  is  paid  for.  Davison  has  a  contingent  or  condi- 
tional equity  to  the  land,  but  be  is  in  danger  of  forfeiting  the  same;  and,  if 
forfeiture  occurs,  his  contingent  or  conditional  equity  ceases.  If  we  could 
consider  the  agreement  a  mortgage  merely,  then,  as  peraonal  .property,  it 
would  be  taxable.  As  the  agreement  cannot  be  construed  into  a  mortgage, 
nor  as  creating  a  debt,  but  being  a  conditional  sale  only,  we  must  hold  that 
it  is  not  subject  to  taxation.  If  it  be  claimed  that  the  agreement  is  a  credit, 
and  therefore  taxable,  the  claim  is  defeated  by  the  definition  given  to  "credit" 
by  the  tax  law,  as  follows;  "The  term  •  credit,'  when  used  in  this  act,  shall 
mean  and  include  every  demand  for  money,  labor,  or  other  valuable  thing, 
whether  due  or  to  become  due,  but  not  secured  by  lien  on  real  estate."  Comp. 
Laws  1885,  p.  945,  Lappin  v.  County  ComWs  Nemaha  Co.,  6  Kan.  403.  We 
do  not  think  the  agreement  creates  a  debt,  but  if  any  demand  for  money  is 
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created  thereby,  it  is  secured  on  real  estate,  and  therefore  not  "credit"  within 
the  statute. 

Tlie  judgment  of  the  district  court  will  be*  reversed,  and  the  cause  re- 
manded, with  direction  to  the  court  below  to  overrule  the  demurrer  filed  to 
tlie  petition. 

(All  the  justices  concurring.) 


(37  Kan.  263)  _  __  ,      ^, 

Crust  v,  Evans  and  others, 
(Supreme  Court  of  Kansas.    October  8,  1887.) 

1.  New  Trial — Sofpiciekcy  op  Motion  for — Objection  Kaised  ok  Appeai.. 

Where  a  motion  for  a  new  trial,  perfect  in  every  respect  except  that'it  is  not  signed 
by  the  party  or  his  attorney  filing  it,  is  heard  and  overruled  in  the  district  court 
within  less  than  three  days  after  the  verdict  is  rendered,  and  no  objection  is  made 
in  the  district  court  because  of  an^  formal  defects  of  the  motion,  h^Id^  that  no 
such  objection  can  be  made  for  the  tirst  time  in  the  supreme  court,  and  the  motion 
will  be  considered  sufficient. 

2.  Evidence— Declarations— Hearsay. 

In  an  action  between  C.  and  E.,  E.  claimed  that  C.  fraudulently  purchased  and 
procured  the  title  to  a  certain  piece  of  land  which  E.  claimed  he  had  the  right 
to  purchase;  and,  in  order  to  prove  the  fraud  of  C,  E.  introduced  the  testimony  of 
various  witnesses  to  prove  the  statements  of  the  owner  of  the  land,  made  in  the 
presence  and  hearing  of  such  witnesses,  bnt  not  in  the  presence  or  hearing  of  C, 
and  made  alt^r  the  sale  and  conveyance  of  the  land  to  C,  and  after  the  owner  had 
parted  with  his  title ;  and  this  testimony  was  introduced  with  the  permission  of  the 
court,  but  over  the  objections  and  the  exceptions  of  C.  Held^  error. 
(SyUabiis  by  the  Court.) 

Error  from  district  court,  Johnson  county;  J.  0.  Pickering,  Judge. 
John  T,  Burris,  for  plaintiff  in  error.    F,  R,  Ogg,  for  defendants  in  error. 

'  Valentine,  J.  Nearly  all  the  errors  assigned  in  the  present  case  are 
errors  of  law  occurring  at  the  trial;  and  such  errors,  in  order  to  be  properly 
saved  for  the  supreme  court,  require  that  a  motion  for  a  new  trial,  properly 
embodying  them,  should  be  made,  filed,  heard,  and  overruled  in  the  trial 
court.  The  defendants  in  error  claim  that  the  errors  assignetl  in  the  present 
case  cann  >t  be  considered  by  the  supreme  court,  for  the  reason  that  no  proper 
motion  for  a  new  trial  was  ever  filed  in  the  district  court.  The  record  shows 
that  the  verdict  of  the  jury  was  rendered  on  December  1,  1885;  that  a  motion 
for  a  new  trial  was  in  fact  filed  on  the  same  day;  that  it  was  heard  and  over- 
ruled on  December  3,  1885;  and  that  judgment  was  rendered  in  favor  of  the 
defendants  in  error,  defendants  below,  and  against  the  plaititifP  in  error, 
plaintiff  below,  on  the  same  day.  This  motion,  as  it  appears  in  the  record, 
is  complete  and  perfect  in  every  particular,  except  that  it  is  not  signed  by  the 
plaintiff  or  his  attorney.  It  shows,  however,  upon  its  face,  that  it  was  made 
by  and  for  B,  M,  Crtist,  the  plaintiff,  and  the  journal  entry  of  its  final  dis- 
position shows  that,  on  the  hearing  of  the  motion,  the  plaintiff,  B.  M.  Crust, 
"appeared  in  person,  and  by  his  attorney,  John  T.  Burris;"  that  the  other 
parties  also  appeared  in  person,  and- by  their  attorneys;  that  the  motion  was 
entertained  and  heard  by  the  trial  court  in  the  sanie  manner  as  other  motions 
for  new  trials  are  usually  entertained  and  heard  by  trial  courts;  and  all  this 
without  the  slightest  objection  being  made  to  either  the  motion  or  to  the  hear- 
ing. The  first  objection  made  to  the  motion  is  now  made  in  the  supreme 
court.  If  the  objection  had  been  made  in  the  district  court,  the  plaintiff  or 
his  attorney  would  undoubtedly  have  corrected  the  motion  by  signing  it;  and 
undoubtedly  he  would  have  had  the  right  to  do  so.  The  motion  was  heard  and 
overruled  in  less  than  three  days  after  the  verdict  of  the  jury  was  rendered,  and 
therefore,  at  the  time  of  the  hearing,  theplaintiff  had  the  right,  even  without  the 
leave  of  the  court,  to  sign  the  motion,  or  to  file  another  motion,  embodying 
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the  same  grounds  as  the  original,  and  the  grounds  for  the  new  trial  were 
amply  set  forth  in  the  motion  in  this  case.  The  point  made  by  the  defend- 
ants is  wholly  untenable.  As  all  the  parties  and  the  court  below  treated  the 
motion  as  sufhcient,  this  court  will  also  treat  it  as  sufficient. 

The  plaintiff's  petition  set  forth  a  cause  of  action  in  the  nature  of  ejectment. 
The  defendants'  answer  contained  a  general  denial,  and  also  set  up  an  equi- 
table defense.  It  appears  that  on  December  20,  1869,  and  prior  thereto,  the 
land  in  controversy  belonged  to  On-ko-wath-kuk-bob,  an  Indian  belonging  to 
the  Black  Bob  band  of  Shawnee  Indians ;  that  on  that  day  he  conveyed  the 
same  by  deed,  through  the  chiefs  of  his  tribe,  to  J.  Henry  Blake,  which  deed 
was  afterwards  and  on  April  15,  1884,  duly  approved  by  the  secretiiry  of  the 
interior;  that  on  December  4,  1883,  the  land  was  conveyed  by  blake  by  war- 
ranty deed  to  Milton  E.  Clark,  and  that  on  April  2,  1884,  the  land  was  con- 
veyed by  Clark  by  warranty  deed  to  the  plaintiff,  B.  M.  Crust.  The  land  was 
worth  at  the  time  about  $2,000,  but  by  an  agreement  between  certain  settlers 
on  the  Black  Bob  Indian  lands,  and  the  parties  who  held  the  legal  title  there- 
to, the  lands  were  to  be  conveyed  to  the  actual  settlers  for  about  ^10  per  acre. 
Under  such  agreement,  this  particular  piece  of  land  was  to  be  conveyed  for 
$880;  and  both  the  plaintiff  and  the  defendants  claimed,  and  still  claim,  to  be 
entitled  under  this  agreement  to  procure  the  land  and  the  deed  therefor  at 
that  price;  but,  as  before  stated,  Clark  conveyed  the  land  to  the  plaintiff,  and 
the  plaintiff  paid  him  therefor  $880.  One  of  the  principal  questions  involved 
in  this  case,  and  the  principal  one  litigated  at  the  trial,  was  whether  the  deed 
from  Clark  to  the  plaintiff  was  procured  by  the  fraud  of  the  plaintiff  or  not. 
Probably  the  defendants  were  better  entitled,  under  the  agreement,  to  have 
the  land  sold  and  conveyed  to  them  than  the  plaintiff  was  to  have  the  land  soM 
and  conveyed  to  him,  but  the  plaintiff  in  some  manner  procured  the  sale  and 
conveyance  to  himself,  possibly  fraudulently,  possibly  rightly;  and  which,  is 
the  main  question  involved  in  the  case.  The  defendants,  in  order  to  show 
that  the  plaintiff  procured  the  sale  and  conveyance  to  himself  fraudulently, 
introduced  the  testimony  of  various  witnesses  to  show  what  Clark  had  said 
about  the  matter  on  various  occasions,  at  different  times,  and  on  divers  days 
after  the  execution  and  the  delivery  of  the  deed.  None  of  these  statements 
of  Clark  were  madeinthepresenceorhearingof  the  plaintiff  Crust;  and  all  the 
testimony  concerning  them  was  permitted  to  be  introduced  over  the  objec- 
tions and  the  exceptions  of  the  plaintiff.  Of  course  this  was  error;  and  it 
was  material  error;  and,  to  make  it  still  more  potent  in  its  effect  upon  the 
jury,  the  court  erroneously  instructed  the  jury  as-follows:  **  You  have  the  right 
to  take  into  consideration  the  statements  made  by  Clark  soon  after  the  delivery 
of  the  deed  to  Crust  conveying  the  land  in  controversy,  together  with  all  the 
other  evidence  in  the  case,  in  order  to  determine  whether-or  not  the  deed  con- 
veying the  land  in  controversy  was  obtained  by  fraud." 

There  is  no  theory  upon  which  the  foregoing  evidence  could  rightfully  be 
introduced,  or  upon  which  the  foregoing  instruction  could  rightfully  be  given. 
After  Clark  sold  and  conveyed  the  property  to  Crust,  he  (Clark)  could  no 
longer  bind  Crust  or  affect  his  rights  by  any  statements  which  he  (Clark) 
might  make  concerning  Crust,  or  concerning  the  deed,  or  concerning  the 
property  conveyed. 

We  have  said  that  probably,  under  the  agreement  between  the  settlers  and 
the  parties  holding  the  legal  title  to  the  Black  Bob  lands,  the  defendants  had 
the  better  right  to  purchase  the  land  in  controversy;  but  nevertheless  Crust 
in  fact  purchased  the  same,  and  procured  the  conveyance  thereof  to  himself, 
and  thereby  obtained  the  legal  title  thereto;  and  Clark  seems  to  be  satisfied. 
And,  from  the  case  as  now  presented,  it  seems  to  be  at  least  doubtful 
whether  the  defendants  can  possibly  make  out  a  sufficient  equitable  title  to 
overcome  Crust's  legal  title.  This  question,  however,  as  the  case  is  now 
presented,  cannot  be  determined  by  us. 
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The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
a  new  trial. 


>%  (All  the  justices  concurring.) 

(87  Kan.  316)  ^  « 

:,  Harris  t?.  Pratt. 

i  '  {Supreme  CoxiH  of  Kamat.    October  8,  1887.) 

1^  1.  Bankruptcy — Hegisteb's  Deed  of  Assignment — Acknowledgment. 

Where  a  deed  of  assignment  is  executed  by  the  rearister  in  bankruptcy  to  the  as- 
8ie:nee  of  a  bankrnpt;  under  section  14  of  the  Bankrupt  Law  of  1867,  no  acknowl- 
edgment thereof  is  necessary. 
2.  Same— Deed  as  Evidence. 

Where  an  assignee  in  bankruptcy  convey^  land  belonging  to  a  bankrupt  estate 
by  an  order  of  the  bankrupt  court,  and  the  certificate  of  acknowledgment  of  the 
officer  taking  the  same  shows  that  the  assignee  personally  appeared  before  the  said 
officer,  and  that  his  signature  is  subscribed  to  said  conveyance,  and  that  he  ac- 
knowledged the  same  to  be  his  act  and  deed,  held  not  error  ^to  admit  said  deed  in 
,  evidence  without  further  proof. 
\  (Syllabu*  by  CtogMton,  C.) 

'  Error  from  district  court,  Wabaunsee  county;  R.  B.  Spilman,  Judge. 
Plaintiff  in  error  commenced  this  action  to  partition  the  N.  E.  J  of  section 
10,  township  12,  range  13,  in  Wabaunsee  county,  Kansas;  claiming  to  be  the 
owner  of  the  undivided  one-half,  and  alleged  that  the  defendant  was  the 
owner  of  the  other  half.    The  defendant  in  answer  thereto  claimed  to  be  the 
I  owner  of  the  entire  tract  of  land,  and  alleged  his  possession  of  the  same. 

Trial  by  the  court,  jury  being  waived,  at  the  March  terra,  1885,  The  court 
made  the  following  findings  of  fact  and  conclusions  of  law: 

"findings  of  fact. 

"(1)  That  on  the  twenty-third  day  of  May,  1877,  Charles  Orme  and  Thomas 
E.  Phillips  were  joint  owners  of  the  real  estate  described  in  the  petition  and 
answer  filed  in  this  case,  to- wit,  the  north-east  quarter  of  section  ten,  (10,) 
township  twelve  (12)  south,  range  thirteen  (13)  east,  in  Wabaunsee  county, 
state  of  Kansas. 

"(2)  That  on  the  twenty-third  of  May,  1877,  the  said  Charles  Orme  and 
Thomas  E.  Phillips  were  adjudged  and  declared  bankru])ts  by  John  W.  Ray, 
one  of  the  registers  in  bankruptcy  of  the  district  court  of  the  United  States 
for  the  district  of  Kansas,  at  the  city  of  Indianapolis,  in  said  district. 
#  "(3)  That  on  the  eleventh  day  of  June,  1877,  the  said  John  W.  Ray.  by  a 

deed  of  assignment  executed  by  him  as  register  in  bankruptcy,  conveyed  unto 
James  H.  liuddell,  as  assignee  in  bankruptcy  of  the  said  Charles  Orme  and 
Thomas  E.  Phillips,  bankrupts,  all  the  estate,  both  real  and  personal,  of  said 
bankrupts,  which  deed  of  assignment  was  duly  recorded  on  the  first  day  of 
December,  1877,  in  the  records  of  Wabaunsee  county,  Kansiis,  in  Book  L.  on 
page  290. 

"(4)  That  the  said  James  H.  Ruddell,  as  assignee  in  bankruptcy  of  the  said 
Charles  Orme  and  Thomas  E.  Phillips,  acting  under  various  orders  of  the 
United  States  district  court  of  Indiana,  on  the  first  day  of  December,  1877, 
sold  the  real  estate  aforesaid,  to-wit,  the  north-east  quarter  of  section  ten, 
(10,)  township  twelve,  (12,)  south,  range  thirteen  (13)  east,  in  Wabaunsee 
county,  Kansas,  as  part  of  the  estate  of  said  bankrupts,  unto  Gaorge  P.  An- 
derson, as  trustee,  which  sale  was  on  the  thirteenth  day  of  December,  1877, 
confirmed  by  said  court,  and  the  said  assignee  directed  to  make  said  George 
P  Anderson,  as  trustee,  a  proper  deed  of  said  real  estate;  and  that  accord- 
ingly the  said  James  H.  Ruddell,  as  assignee  as  aforesaid,* on  the  twenty- 
seventh  day  of  December,  1877,  executed  to  the  said  George  P.  Anderson,  as 
trustee,  a  deed  of  said  real  estate,  which  deed  was  duly  recorded  on  the  fi|-st 
day  of  Apfil,  1878,  in  the  records  of  Wabaunsee  county,  Kansas^  in  Book  L, 
on  page  396. 
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"(5)  That  on  the  thirtieth  day  of  October,  1882,  the  said  George  P.  Ander 
son,  as  trustee,  for  the  consideration  of  six  hundred  dollars.  ($600,)  conveyed 
said  real  estate  by  deed  unto  A.  V.  Auter,  which  deed  was  duly  recorded  on 
the  twenty-third  day  of  December,  1882,  in  the  records  of  Wabauiisee  county, 
Kansas,  in  Book  S,  page  107. 

"(6)  That  on  the  twenty-fourth  day  of  February,  1883,  the  said  A.V.  Auter, 
in  consideration  of  twelve  hundred  dollars  ($1,200)  actually  paid,  conveyed 
said  real  estate  by  deed  unto  Alfred  Pratt,  the  defendant,  which  deed  was  duly 
recorded  on  the  twenty-sixth  day  of  June,  1883,  in  the  records  of  Wabaunsee 
county,  Kahsas,  in  Book  S,  page  291. 

"(7)  That  on  the  eighth  day  of  April,  1880,  the  said  Charles  Orme,  one  of 
said  bankrupts,  and  Hannah,  his  wife,  executed  unto  the  said  George  P.  An- 
derson, as  trustee,  a  quitclaim  deed  for  said  real  estate,  which  deed  was  re- 
corded on  the  twenty-fourth  day  of  November,  1880,  in  the  records  of  Wa- 
baunsee county,  Kansas,  in  Book  P,  page  160. 

"(8)  That  on  the  thirtieth  day  of  October,  1888,  in  consideration  of  forty 
doUai-s  ($40)  actually  paid,  by  said  plaintiff,  Thomas  E.  Phillips,  one  of  said 
bankrupts,  and  Margaret,  his  wife,  executed  and  delivered  unto  Herbert  H. 
Harris,  the  plaintiff,  a  quitclaim  deed  for  said  real  estate,  which  was  recorded 
on  the  seventh  day  of  November,  1883,  in  the  records  of  Wabaunsee  county, 
Kansas,  in  Book  T,  page  340. 

"  (9)  That  between  the  seventh  and  fourteenth  days  of  November,  1883,  the 
said  plaintiff,  being  then  the  owner  of  a  fenced  tmct  of  land  adjoining  said 
real  estate  on  the  east  side,  took  possession  of  and  inclosed  a  part  of  said  real 
estate  adjoining  his  fence,  about  gO  rods  square,  with  a  barb  wire  fence  for  a 
corral, 

"(10)  That  in  the  spring  of  1884  said  defendant,  Alfred  Pratt,  took  posses- 
sion of  and  inclosed  the  whole  of  said  real  estate,  including  what  had  already 
been  incloseii  by.the  plaintiff,  and  was  in  possession  of  the  same  at  the  time 
of  the  commencement  of  this  action. 

"(11)  That  the  said  George  P.  Anderson,  A.  V.  Auter,  and  Alfred  Pratt 
have  paid  the  taxes  on  the  whole  of  said  real  estate  from  1877  to  1883,  inclu- 
sive. 

"(12)  That  the  actual  value  of  said  real  estate  on  the  seventh  day  of  No- 
vember, 1883,  was  sixteen  hundred  dollars,  ($1,600.) 

"conclusions  of  law. 

"(1)  That  by  the'adjudication  in  bankruptcy,  and  proceedings  thereunder, 
the  assignment  to  Jauies  H.  Buddell,  as  assignee,  and  said  assignee's  deed  to 
George  P.  Anderson,  as  trustee,  the  said  Charles  Orme  and  Thomas  E.  Phil- 
lips were  divested  of  all  right,  title,  or  interest  in  said  real  estate;  and  that 
the  subsequent  conveyances  of  George  P.  Anderson,  as  trustee,  to  A.  V.  Au- 
ter, and  of  A.  V.  Auter  and  wife  to  Alfred  Pratt,  vested  a  perfect  title  to  said 
real  estate  in  the  said  defendant  Alfred  Pratt. 

"(2)  That  the  said  plaintiff,  Herbert  H.  Harris,  acquired  no  title  to  said  real 
estate,  or  any  part  thereof,  by  virtue  of  said  quitclaim  deed  to  him  from 
Thomas  E.  Phillips  and  wife. 

"(3)  That  at  the  commencement  of  this  action  the  said  defendant,  Alfred 
Pratt,  was  the  owner  in  fee-simple  of  the  whole  of  said  real  estate." 

And  thereupon  rendered  judgment  for  the  defendant.  The  plaintiff  brings 
the  case  here  for  review. 

H,  H,  HanU*  for  plaintiff  in  error.    A.  Bergen,  for  defendant  in  error. 

Clogston,  C.  The  only  question  presented  for  consideration  is  the  admis- 
sion of  certain  deeds  and  proceedings  in  bankruptcy  in  evidence,  over  the  ob- 
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jection  of  the  plaintiff  below.  If  the  deeds  and  proceedings  admitted  were 
improperly  admitted,  the  judgment  ought  to  have  been  for  the  plaintiff  in- 
stead of  for  the  defendant.  The  deeds  objected  to  were — First,  the  deed  of 
assignment  of  the  bankrupt  estate  of  Charles  Orme  and  Thomas  E.  Phillips 
by  John  W.  Ray,  register  in  bankruptcy,  to  James  H.  Ruddell,  assignee; 
and,  second,  a  deed  by  the  said  James  H.  Buddell,  assignee,  to  George  F.  An- 
derson, trustee.  The  objection  to  these  deeds  is  that  they  were  not  properly 
acknowledged,  either  under  the  laws  of  the  state  of  Kansas  or  the  state  of  In- 
diana. The  first  of  these  deeds  was  made  by  the  register  in  bankruptcy  to  the 
assignee,  and  made  under  and  by  virtue  of  the  bankrupt  law  then  in  force, 
which  provides  that  the  deed  of  assignment  by  the  register  in  btmkruptcy 
shall  be  signed  by  him  with  his  seal  attached.  N'o  provision  is  made  lor  an 
acknowledgment  of  this  deed,  and  none  is  required.  Tlie  register  is  an  offi- 
cer of  the  bankrupt  court,  and  as  such  officer  the  law  directed  him  to  convey 
the  t)ankrupt  estate  under  his  signature  and  seal.  Rev.  St.  U.  S.  1878,  §§ 
5044-5049.  The  second  deed,  made  by  the  assignee  of  stiid  estate  to  George 
P.  Anderson,  was  acknowledged  before  a  notary  public.  The  objection  to 
this  acknowledgement  is  that  the  notary  in  his  certificate  does  not  show  that 
the'assignee  was  personally  known  to  him  to  be  the  person  who  signed  the 
conveyance.    The  acknowledgment  is  as  follows: 

"Before  me,  a  notary  public  in  and  for  the  said  county,  this  twenty-seventh 
day  of  December,  1877,  pereonally  appeare(^  James  H.  Ruddell,  assignee  in 
bankruptcy  of  Charles  Orme  and  Thomas  E.  Phillips,  whose  signature  is 
subscribed  to  the  foregoing  conveyance,  and  acknowledged  the  $ame  to  be 
his  act  and  deed.  Witness  my  hand  and  notarial  seal  this  twenty-seventh 
day  of  December,  1877.  Benj.  D.  Walcott,  Notary  Public. " 

Now,  while  this  certificate  does  not  say  in  so  many  words  that  the  grantor 
was  personally  known  to  him  to  be  the  person  who  signed,  the  conveyance, 
yet  it  does  state  that  tlie  assignee  personally  appeared  before  him,  and  tliat 
his  signature  was  to  the  conveyance.  We  think  tliis  was  a  substantial  com- 
pliance with  our  statute.  Again,  it  must  be  remembered  that  this  was  a  sale 
made  underthedirectionof  and  to  be  confirmed  by  the  bankrupt  court.  There 
could  be  no  mistake  in  the  identity  of  this  grantor  in  this  conveyance. 

Plaintiff  also  iu^ists  that  the  proceedings  in  bankruptcy,  in  correcting  an 
error  or  mistake  in  the  confirmation  of  the  sale  of  this  land  by  the  assignee 
in  bankruptcy,  by  making  said  confirmation  show  that  the  sale  of  the  N.  E.  J 
was  confirm^  instead  of  the  S.  W.  J,  ought  not  to  have  been  admitted  over 
his  objection,  for  the  reason  that  he  had  purchased  the  N.  E.  J  before  the  cor- 
rection, and  that  at  the  time  of  his  purchase  of  this  land  he  had  no  notice, 
either  constructive  or  actual,  that  the  N.  E.  J  had  been  sold  by  the  assignee. 
The  objection  is  not  tenable.  The  plaintiff  had  full  knowledge  of  what  was 
disclosed  by  the  records,  and  an  examination  of  the  records  of  Wabaunsee 
county  would  have  shown  that  the  title  and  all  the  interest  therein  of  Orme 
and  Phillips,  bankrupts,  had  been  conveyed  by  the  register  in  bankruptcy  to 
the  assignee  of  said  bankrupts.  This  was  sufficient  notice  to  place  him  upon 
inquiry,  and,  if  this  inquiry  had  been  followed  up,  the  bankrupt  proceedings 
would  have'shown  that  this  land  was  actually  sold,  and  also  wouhl  have  shown 
the  error  in  confirmation  of  the  sale.  Again,  plaintiff's  title  was  by  quitclaim 
deed  from  Phillips.  This  deed  carried  with  it  whatever  notice  Phillips  had  of 
the  transaction,  as  well  as  the  claim  of  every  person  to  the  land,  whether  of 
record  or  not.     A  quitclaim  deed  conveys  only 'such  title  as  the  grantor  has, 

subject  to  all  outstanding  equities.    Johnson  v.  Williams,  37  Kan. ,  14 

Pac.  Rep.  537. 

Plaintiff  also  insists  that  the  claim  of  defendant  to  this  land  was  barred  by 
reason  of  the  two-years  statute  of  limitations  provided  by  the  bankrupt  law. 
We  do  not  think  the  statute  can  be  invoked  in  favor  of  the  plaintiff.  At  the 
time  of  the  sale  of  this  land  by  the  agssinee,  and  for  a  long  time  thereafter, 
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this  land  was  unoccupied.    There  was  no  adverse  claimant  or  possession,  and 
this  proceeding  was  had  within  two  years  after  plaintiff  claimed  title. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

Bt  the  Coubt.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  243) 

Raper  and  another  v.  Harrison. 

{Supreme  Court  of  Kaiisas,     October  8,  1887.) 

t.  Rbplevin— Demand. 

Where  a  defendant  in  a  replevin  action  places  his  defense  jipon  title  in  himself, 
and  the  ri^ht  of  possession  incident  thereto,  and  does  not  rely  on  want  of  demand 
by  the  owner,  and  it  appears  that  a  demand  would  have  been  vain  and  unavailing, 
if  made,  no  proof  of  demand  and  refusal  is  required. 
2,  Pledge— Deliveby. 

To  constitute  a  pledge,  an  actual  delivery  of  the  property  to  the  pledgee  is  essen- 
tial.» 
{Syllabus  by  the  Cmirt.) 

Error  from  district  court,  Shawnee  county;  John  Gttthrib,  Judge. 
if,  U.  Harris,  for  plaintiff  in  error.    A.  H,  Case,  for  defendant  in  eiTor. 

Johnston,  J.  T.  J.  Harrison  brought  an  action  before  a  justice  of  the 
peace  to  recover  the  possession  of  a  cow^  from  W.  B.  Raper  and  Lela  Z.  Raper, 
alleging  that  she  was  of  the  value  of  S35,  was  wrongfully  detained  by  them, 
and  that  he  was  entitled  to  her  immediate  possession.  An  appeal  was  taken 
from  the  judgment  of  the  justice  to  the  district  court,  and  a  trial  in  that 
court  with  a  jury  resulted  in  a  verdict  in  favor  of  Harrison.  Harrison  had 
rented  a  portion  of  a  farm  owned  and  operated  by  the  plaintiffs  in  error'.  He 
claimed,  and  offered  testimony  to  show,  that  early  in  the  year  he  borrowed 
S25  from  them,  to  be  paid  from  the  proceeds  of  the  crop,  and  told  them  that 
he  would  allow  the  cow  in  question  to  stand  as  security  for  its  repayment. 
He  further  claimed  that  in  their  dealings  he  discharged  the  debt  for  which 
the  cow  was  to  stand  as  security,  and  that,  notwithstanding  this,  the  plain- 
tiffs in  error  had  wrongfully  taken  the  cow  from  his  possession.  The  claim 
of  the  plaintiffs  in  error  was  that  they  purchased  the  cow  outright  for  $25, 
only  agreeing  that  he  might  have  the  privilege  of  purchasing  her  back  until 
the  first  of  November  following,  by  paying  the  amoun,t  of  the  purchase  money, 
and  the  value  of  her  use;  but  that  the  defendant  never  repurchased  the  cow, 
and  therefore  had  neither  ownership  nor  right  of  possession  in  her. 

The  only  complaint  made  is  of  the  charge  of  the  court.  One  ground  of  er- 
ror Is  the  refusal  of  the  court  to  charge  that  a  demand  by  Harrison  was  es- 
sential to  the  maintenance  of  t^e  action.  It  came  out  in  the  testimony  of 
the  plaintiffs  in  error  that  on  one  occasion,  when  they  went  after  the  cow, 
Harrison  told  them  to  take  her.  This  testimony,  however,  is  wholly  at  vari- 
ance with  that  of  the  defendant  in  error,  and  even  with  their  own  conduct. 
As  a  general  rule,  a  demand  is  a  prerequisite  to  an  action  of  replevin,  where 
the  possession  is  permissive;  but  a  defendant  may,  by  his  conduct,  obviate 
the  necessity  of  such  demand.  If  it  clearly  appears  from  the  attitude  and  con- 
duct of  the  defendant  that  a  demand  would  not  have  affected  the  rights  of  the 
parties,  as  the  issues  are  presented,  and,  further,  that  the  defendant  would 
not  have  surrendered  the  property  on  demand,  then  proof  of  demand  would 
have  been  fruitless  and  foolish,  and  the  law  will  not  require  it.  It  is  very 
obvious  that  the  plaintiffs  in  error  did  not  base  their  right  to  tlie  possession 
of  the  cow  on  the  permission  alleged  to  have  been  given  by  Harrison  in  No- 

*Conc6ming  the  kind  of  delivery  necessary  to  constitute  a  valid  pledge  of  property, 
see  Bank  v.  Manufacturing  Co.,  (Qa.)  3  S.  E.  Rep.  411,  and  note. 
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vember.  From  all  the  testimony,  it  appears  quite  improbable, that  any  con- 
sent was  given  by  him;  but,  however  that  may  be,  it  is  clear  that  they  did 
not  rely  on  the  want  of  demand  as  a  defense.  Their  attitude  and  conduct 
throughout  the  trial  was  inconsistent  with  the  theory  that  they  would  have 
surrendered  the  cow  on  demand.  They  defended  on  the  ground  that  Hiirri- 
son  made  an  absoluteand  unconditional  sale  of  tl^ecow  in  the  spring,  by  which 
they  acquired  the  'right  of  possession.  This  was  the  issue  which  they  made, 
and  upon  which  they  offered  their  testimony.  Their  defense  was  based  on  a 
claim  wholly  inconsistent  with  the  rights  and  ownership  of  Harrison,  and  at 
no  time  did  they  indicate  a  willingness  to  yield  possession  If  the  demand  had 
been  made.  Having  placed  their  defense  on  title  in  themselves,  and  not  on 
the  alleged  consent  of  Harrison,  and  it  being  manifest  that  demand  would 
have  been  vain  and  unavailing,  they  cannot  now  insist  upon  a  want  of  de- 
mand for  their  failure  to  surrender  the  property,  and  therefore  the  refusal  of 
the  court  to  charge  that  a  demand  was  essential  to  the  maintenance  of  the  ac- 
tion was  not  erroneous.  Smith  y.  McLean,  24  Iowa,  322;  Newell  v.  Newell, 
34  Miss.  385;  Wells,  Repl.  §  374. 

The  fifth  instruction,  which  is  the  subject  of  criticism,  was:  "I  further  in- 
struct you  that  if  you  find,  from  the  evidence,  that  the  plaintiff  delivered  the 
possession  of  this  property  to  the  defendants  for  the  purpose  of  securing  the 
repayment  of  $25,  this  is  a  valid  pledge.  But  there  can  be  no  pledge  without 
a  delivery  of  the  possession  of  the  property;  and  the  question  whether  this 
property  was  delivered  by  the  plaintiff  to  the  defendants,  or  eitfier  of  them,  is 
a  question  of  fact  for  you  to  find  from  the  evidence. "  The  objection  is  to  the 
declaration  that  possession  is  essential  to  the  validity  of  the  pledge.  This  ob- 
jection is  groundless.  There  is  a  marked  difference  between  a  mortgage  and  a 
pledge,  but  counsel  for  plaintiffs  in  error  apparently  confound  them.  A  pledge 
is  defined  to  be  a  deposit  of  personal  property  as  security  for  a-debt,  to  be 
kept  by  the  creditor  until  default  or  until  the  debt  is  discharged.  A  mortgage 
of  personal  property  is  good  if  the  mortgagor  retains  possession;  but  the  au- 
thorities all  agree  that,  to  constitute  a  pledge,  there  must  be  an  actual  deliv- 
ery of  possession  to  the  pledgee,  and  to  preserve  his  pledge  he  must  retain  pos- 
session.   Jones,  Pledges,  §  23,  and  cases  cited. 

We  have  examined  the  other  objections  to  the  charge,  including  the  sup- 
posed assumption  of  fact  by  the  court,  and  find  nothing  so  misleading  or  er- 
roneous as  to  require  a  reversal.  The  judgment  of  the  district  court  will  be 
afilrmed. 

(All  the  justices  concurring.) 


(37  Kan.  256) 

RADWAY  V.   ElLIS. 

(Supreme  Churl  of  Kansas.    October  8,  1887.) 

Appeal — Evidence  will  not  be  Reviewed. 

Where  an  action  has  been  iairly  submitted  to  a  jury  on  conflicting  evidence, 
which  does  not  greatly  preponderate  in  favor  of  either  party,  and  judgment  is  ren- 
dered upon  the  verdict  of  the  jury,  it  will  not  be  distyirbed  by  this  court  when  the 
only  objection  to  it  is  that  the  verdict  was  against  the  weight  of  the  evidence. 

(Syllabus  by  Holt,  C.) 

Error  from  district  court,  Lincoln  county;  S.  C.  Hinds,  Judge. 

Trial  had  at  the  March  term,  1885,  and  judgment  for  defendant.  The  ma- 
terial facts  are  stated  in  the  opinion. 

A,  O.  Hardesty  and  W,  A,  S.  Bird,  for  plaintiff  in  error.  Cummins  <£- 
Minx  and  Vance  db  Campbell,  for  defendant  in  error. 

Holt,  C.  This  was  an  action  in  the  district  court  of  Lincoln  county,  by 
plaintiff  in  error  against  defendant  in  error,  upon  a  promissory  note  for  J500, 
signed  by  defendant.    The  petition  is  in  the  usual  form,  and  the  answer  sets 
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up  two  defenses:  First,  that  the  note  was  never  legally  deli vered  to  the  plain- 
tiff; and,  second,  the  consideration  of  said  note  had  failed.  The  case  was  tried 
to  a  jury,  at  the  March  term,  1885,  and  a  verdict  rendered  for  the  defendant. 
Motion  for  a  new  trial  overruled.  Judgment  on  the  verdict.  Plaintiff  below 
brings  the  case  here. 

The  facts,  as  they  appeared  on  the  trial,  are  briefly  these:  The  plaintiff  had 
some  interest  in  a  lot  in  St.  Mary's,  Kansas,  which  the  defendant  wished  to 
buy,  and  he  entered  into  a  contract  whereby  he  was  to  pay  ^00  for  the  lot 
when  the  plaintiff  should  give  him  a  good  deed  to* the  same,  and  furnish  him 
with  an  abstract  showing  a  perfect  title  in  fee-simple  in  plaintiff.  Before  the 
plaintiff  signed  the  deed,  the  defendant  moved  into  the  house  on  the  lot.  The 
plaintiff  executed  a  deed  to  the  lot,  with  a  special  warranty,  but  failed  to  fur- 
nish an  abstract  of  title  showing  a  perfect  title  in  himself.  In  fact,  he  failed 
to  furnish  any  abstract  at  all,  but  the  defendant  procured  one,  showing  the 
title  to  be  in  a  party  other  than  the  plaintiff.  The  defendant  at  this  time  had 
on  deposit  m  the  store'  of  George  F.  Anderson,  a  merchant  of  St.  Mary's, 
$1,500  in  cash,  and,  when  he  ascertained  that  the  plaintiff  did  not  have  a  per- 
fect title  to  the  lot  in  question,  offered  to  loan  him  the  money  to  perfect  his 
title.  He  signed  the  note  for  $500,  and  left  it  with  Anderson  to  be  delivered. 
There  is  some  question  about  the  delivery  of  the  note.  The  defendant  received 
from  Anderson  a  deed  fi-om  Radway  and  wife,  and  placed  it  upon  record  in  the 
olfice  of  the  register  of  deeds  of  Wabaunsee  county,  Kansas.  Afterwards  the 
defendant  abandoned  the  lot  in  question. 

Upon  the  trial  of  the  case  testimony  was  introduced  tending  to  establish 
all  the  facts  herein  before  set  forth.  There' was  no  issue  raised  in  the  plead- 
ings, nor  objection  offered  to  the  introduction  of  evidence  that  the  defendant 
had  not  proffered  to  reconvey  to  the  plaintiff  what  estate  he  may  have  ac- 
quired under  the  deed  he  received.  The  case  was  tried  upon  the  theory  that 
the  contract  for  the  property  for  which  the  defendant  bargained  was  not  fully 
complied  with,  and  therefore  the  defendant  could  dispute  the  entire  con- 
sideration of  the  note  given  for  the  same.  In  the  plaintiff's  motion  for  anew 
trial  he  alleges  as  one  ground  that  the  verdict  was  against  the  weight  of  the 
evidence.  From  the  record  in  the  case,  that  is  the  only  question  we  are 
called  upon  to  consider,  as  the  other  errors  set  forth  in  the  petition  in  error 
were  not  raised  in  the  motion  for  a  new  trial. 

We  believe  that  there  was  some  testimony  tending  to  establish  every  fact 
necessary  to  uphold  the  verdict.  The  case  was  fairly  submitted  to  the  jury; 
it  was  their  province  to  pass  upon  the  evidence;  they  did  so;  the  court  ren- 
dered judgment  upon  their  verdict;  and  under  the  well-established  rule  of 
law  in  this  state  the  judgment  should  not  now  be  disturbed  by  this  court. 
Railway  Co.  v.  Caldwell,  5  Kan.  82;  Abeles  v.  Cohen,  8  Kan.  180;  Railway 
Co,  V.  Montelle,  10  Kan.  119;  Railroad  Co,  v.  Chase,  11  Kan.  47;  Bridge  Co, 
V.  Murphy,  13  Kan.  36;  Railway  Co,  v.  Kunkel,  17  Kan.  145;  George  v. 
Green,  18  Kan.  430;  Bellew  v.  Ahrbtirg,  23  Kan.  287;  Theilen  v.  Hann,  27 
Kan.  778;  Real  v.  Codding,  32  Kan.  107,  4  Pac.  Rep.  180. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  236) 

Bennett  and  another  o.  Kroth. 

{Supreme  Court  of  Kansas,    October  8,  1887.) 

Witness — Fees — Recovery  against  Defendant  in  Criminal  Case. 

Where  a  defendant  is  tried  for  a  felony,  and  acquitted,  a  witness  who  appeared 
at  the  trial  on  his  behalf,  in  obedience  to  a  subpoena,  may  recover  compensation  ol 
the  defendant  in  an  action  brought  against  him  for  services  performed  at  his  re- 
quest. 

{Syllabutby  Holt,  O.) 
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Error  from  district  court,  Jj|ckson  county;  R.  Cbozieb,  judge. 
Hay  den  &  Hayden,  for  plaintiffs  in  error.    Hoaglin  <&  CrawfoTd  and  John 
T,  Morton,  for  defendant  in  error.  * 

Holt,  C.  The  petition  filed  by  the  defendant  in  error,  plaintiff  below,  is 
in  the  usual  form  for  services  rendered.  It  states  that  plaintiff  was  in  at- 
tendance upon  the  district  court  for  five  days,  at  defendants*  request;  that  he 
was  compelled  to  travel  32  miles  in  going  to  and  returning  from  court.  The 
defendants  demurred  to  tlxe  petition  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled  by  the  court,  and 
judgment  rendered  for  plaintiff  for  the  amount  claimed  in  his  petition .  Noth- 
ing was  stated  therein  concerning  fees,  though  the  claim  was  for  the  sum  the 
fees  would  have  been  for  attendance  at  court,  and  mileage,  as  provided  by 
statute.  Both  parties  agree  that  there  is  only  one  question  in  this  case,  and. 
that  is  whether  a  defendant  tried  for  a  felony,  and  acquitted,  is  liable  to  his 
own  witnesses.  If  he  is,  then  this  judgment  should  be  affirmed;  if  not,  it 
should  be  reversed.  Plaintiff  in  error  suggests  (hat  there  are  quite  a  number 
of  other  claims  similar  to  this  one,  and,  as  it  is  a  question  of  some  public  im- 
portance, we  give  it  more  careful  consideration  than  the  sum  involved  might 
at  first  seem  to  justify. 

The  defendants  in  their  briefs  say:  "The  constitution  guaranties  to  every 
person  accused  of  crime  the  right  to  meet  the  witnesses  face  to  face,  and  to 
have  compulsory  process  to  compel  the  attendance  of  witnesses  in  his  behalf. 
By  this  compulsory  process,  the  state,  in  its  sovereign  capacity,  commands 
the  witnesses  to  appear  and  testify,  not  merely  for  the  sake  of  the  plaintiff  or 
defendant,  but  for  the  investigation  and  adjudication  of  right.  The  service 
which  the  witness  thus  renders  is  merely  the  discharge  of  a  public  duty  which 
he  owes  to  the  state;  and,  unless  some  statutory  provision  is  made  for  his 
compensation,  he  must  render  such  service  gratuitously."  They  furthf^r  say 
that  costs  and  fees  are  regulated  exclusively  by  statute,  and  are  unknown  at 
common  law.  And,  because  there  is  no  statute  compelling  a  defendant  to  pay 
costs  when  he  is  acquitted,  therefore  the  defendants  are  not  liable  in  this  ac- 
tion. This  court  has  held  *Hhat  costs  are  unknown  at  common  law,  and  are 
only  given  by  statutory  direction."  State  v.  Campbell,  19  Kan.  481.  It  is 
well  enough,  therefore,  for  us  to  understjmd  what  is  meant  by  "costs."  They 
are  the  statutory  allowance  to  a  party  to  an  action  for  his  expenses  in  conduct- 
ing such  action.  They  have  reference  only  to  the  parties,  and  the  amounts 
paid,  or  presumed  to  -have  been  paid,  by  the  party  seeking  to  recover  such  ex- 
penses. 

The  basis  of  the  claim  in  this  cause  is  not' founded  upon  any  claim  for  costs 
in  the  action  of  State  v.  These  Defendants,  but  is  a  question  whether  the 
plaintiff,  who  was  requested  to  appear  in  court  by  the  defendants,  as  alleged 
in  his  petition,  can  recover  of  them  for  his  services.  Ordinarily,  of  course, 
at  common  law,  he  could,  for  services  rendered  at  their  request.  We  wish 
to  decide  this  question,  however,  on  the  theory  that  the  plaintiff  was  regu- 
larly subpoen'aed  to  appear  in  court  as  a  witness  for  the  defendants,  and  not  at 
their  personal  request,  as  might  fairly  be  inferred  from  the  petition.  If  the 
defendants'  theory  is  correct,  we  have  this  singular  construction  of  the  law: 
When  a  defendant  personally  requests  a  party  to  appear  in  court  as  a  witness 
in  his  behalf,  he  will  be  liable  to  such  witness  for  services  rendered.  But, 
when  he  requests  him  to  apj>ear  through  the  proper  officers  of  the  court,  then 
the  fact  that  the  officers  brought  his  witness  into  court  would  relieve  him  of 
such  liability.     We  cannot  believe  there  is  any  such  distinction. 

We  agree  with  the  defendants  that  the  state,  in  the  exercise  of  its  sover- 
eignty, may  require  certain  services  of  its  citizens  without  compensation;  and 
this  state  does  to  this  day  bring  its  witnesses  into  court,  in  certain  causes 
where  it  is  a  party,  without  becoming  liable  to  them  in  any  event  for  witness 
fees.     It  is  said  that  it  is  as  much  the  duty  and  interest  of  the  state  to  see  to 
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it  that  an  innocent  man  charged  with  crime  is  acquitted,  as  it  is  to  convict 
and  punish  a  criminal;  and  therefore  it  is  contended  that  in  cases  like  the 
one  we  are  now  considering,  because  the  state  is  relieved  of  the  burden  of 
paying  costs,  the  defendant  ought  not  to  pay  his  own  witnesses.  An  argu- 
ment might  be  fairly  drawn  from  the  above  premises  that  it  would  be  proper 
for  the  state  to  pay  the  witness  of  a  defendant  who  has  been  falsely  charged 
with,  and  unjustly  prosecuted  for,  an  alleged  crime.  Such  an  argument  would 
be  properly  addressed  to  the  legislature,  but  it  has  no  place  in  the  courts. 

Our  statute  relieves  the  state  in  this  case  of  all  liability  in  express  terms. 
It  would  not  be  liable,  probably,  if  there  were  no  such  statutory  provision. 
But  it  is  insisted,  because  the  defendants  cannot  recover  their  costs  of  the 
state,  the  witnesses  for  the  defendants  ought  not  to  recover  of  them;  or,  in 
other  words,  if  for  any  reason  B.  could  not  recover  of  A.  for  damages  A.  liad 
inflicted  upon  him,  tlieretore  B.  would  not  be  liable  to  C,  though  B.  had 
called  upon  him  for  aid  against  A.  This  is  neither  good  law  nor  logic.  While 
the  state  is  equally  interested  in  the  acquittal  of  the  innocent  as  the  convic- 
tion of  the  guilty,  the  long-established  practice  in  the  courts  does  not  carry 
out  the  theory  contended  for.  The  state  employs  and  pays  an  attorney  to  se- 
lect the  witnesses  for  the  state,  and  prosecute  the  action,  while  the  defendant 
employs  his  own  counsel,  and  calls  the  witnesses  in  his  own  behalf.  The  de- 
fendant has  a  personal  interest  in  his  own  behalf,  differing  from  that  of  other 
citizens  of  the  state.  He  is  given  by  the  law  an  ample  opportunity  to  protect 
himself,  and  it  is  his  province,  prompted  by  self-interest,  to  do  so.  So  he  calls 
upon  those  whom  he  believes  may  help  him.  They  do  so  at  his  request;  he 
should  pay  them  for  their  services. 

The  provision  of  our  constitution  guarantying  compulsory  process  to  every 
one  charged  with  crime  does  not  extend  to  the  payment  of  the  fees  of  the  wit- 
nesses for  the  defendant,  nor  does  it  relieve  him  of  his  liability  to  them.  Car- 
penter  v.  People,  4  Scam.  197.  The  state,  by  this  provision,  gives  every  facil- 
ity for  a  fair  and  impartial  trial  to  all  citizens  alike,  high  and  low,  rich  and 
poor;  and,  in  order  to  give  a  defendant  the  full  benefit  thereof,  provides,  by 
statute  in  harmony  with  it,  that  inability  to  pay  his  fees  in  advance  shall 
not  impair  his  means  of  defense.  This  clause  of  our  constitution  has  no  more 
application  to  paying  the  defendant's  witnesses  than  in  selecting  them.  After 
the  defendant  has  filed  hX^  praecipe  for  witnessess,  the  state  guaranties  to  tlie 
defendant  the  use  of  all  its  powers  in  bringing  them  into  court.  This  is  its 
scope  and  effect,  and  nothing  more. 

But,  in  our  view  of  the  case,  we  need  not  decide  what  may  be  the  duties  of 
the  citizen  to  the  state,  nor  of  the  state  to  one  of  its  citizens  who  is  called  as  a 
witness  into  its  courts,  nor  even  to  one  who  has  been  charged  with  crime,  and 
tried  and  acquitted.  It  is  the  question  of  liability  of  one  party  to  another, — 
these  defend2.nts  to  their  witness,  whom  they  called  to  their  aid.  It  does  not 
change  the  relations,  duties,  or  obligations  of  these  parties,  so  far  as  the  lia- 
bility of  these  defendants  to  plaintiff  for  compensation  is  concerned,  because 
he  upon  whom  they  called,  in  order  to  render  the  aid  desired,  came  into  court 
as  a  witness  in  their  behalf;  nor  does  it  affect  that  liability  because  the  state, 
in  defendants'  interest,  could  have  made  that  call  imperative.  We  believe 
that  the  rule  that  he  who  requires  and  receives  services  from  another  should 
pay  him  therefor  applies  to  this  action,  and  should  govern  our  decision.  We 
presume  it  will  be  conceded  that  a  witness  would  be  liable  to  the  defendant 
for  any  damages  occasioned  by  his  failure  to  attend  court  when  regularly 
subpoenaed.  Ordinarily,  it  would  be  fair  to  infer  that,  because  of  this  contin- 
gent liability  of  the  witness  to  the  defendant  if  he  failed  to  perform  certain 
services,  there  ought,  on  the  other  hand,  to  be  some  compensation  if  he  did 
perform  them . 

We  have  carefully  examined  all  the  authorities  cited  in  the  brief  of  both 
parties.    Many  of  them  relate  to  costs  or  fees  in  civil  actions;  others  to  the 
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taxation  of  costs  in  actions  pending;  while  others  were  decided  with  reference 
to  the  statutes  of  the  state  where  the  decision  was  rendered.  The  only  au- 
thority we  find  in  point  is  State  v.  Whithed,  3  Mur.  223.  The  point  decided 
was  submitted  in  the  original  case;  not  in  an  action  by  the  witness  against  the 
defendant.  It  was  this:  Where  a  defendant  had  been  tried  and  acquitted, 
would  he  be  liable  for  costs,  and,  if  so,  what  costs?  The  court,  in  deciding 
the  case,  said:  "The  defendant  is  bound  to  pay  his  own  costs,  for  he  incurs 
them  hy  calling  on  those  whose  services  he  thinks  he  needs,  and  he  must  pay 
them  for  labor  done  at  his  request. "  In  that  state,  as  in  this,  there  was  no 
statute  concerning  the  liability  of  the  defendant  to  his  own  witnesses,  when 
he  had  been  charged  with  a  crime,  and  acquitted. 
We  believe  the  judgment  of  the  court  below  should  be  affirmed. 

By  the  Court'.    It  is  so  ordered;  all  the  justices  concurring. 


^1  (37  Kan.  636)  o  ^* 

f  Snow  v.  Mitchell. 

^  {Sujrrenie  Court  of  Kansas,    October  8,  1887.) 

f  Judgment — Defenses  not  Interposed  in  Action. 

No  defense  can  beset  up  against  a  jndginent  which  might  with  prox>€r  diligence 
\.  have  been  interposed  in  the  action  in  which  the  judgment  was  rendered. 

T    '  (Syllabus  by  the  Court,)  * 

:  Error  from  district  court,  Bourbon  county;  C.  O.  Fjeiench,  Judge. 

;  Ware,  Biddle  ct  Coi-y,  for  plaintiff  in  error.     Bawden  <&  Coon,  for  defend- 

I  ant  in  error. 

1  Valextine,  J.    This  was  an  action  brought  in  the  district  court  of  Bour- 

j'  bon  county,  Kansas,  October  15,  1884,  by  S.  P.  Snow  against  C.  W.Mitchell, 

I  for  the  recovery  of  $2,206,  and  interest  and  costs.    The  basis  of  this  action  is 

$  a  judgment  rendered  in  the  district  court  of  Arapahoe  county,  Colorado,  on 

March  3,  1881,  for  $2,200.08,  and  $6  costs,  in  favor  of  Lucius  Snow  and 
[  against  C.  W.  Mitchell,  which  judgment  was  duly  assigned  on  June  5,  1884, 

■^  by  Lucius  Snow  to  the  plaintiff,  S.  P.  Snow.     The  basis  of  the  Colorado  judg- 

ment was  a  judgment  rendered  on  November  30,  1877,  in  the  circuit  court  of 
r  the  United  States  for  the  district  of  Kansas,  for  tlie  sum  of  $1,558.69,  with 

12  per  cent,  interest,  and  S34.40  costs,  in  favor  of  Lucius  Snow  and  against 
C.  W.  Mitchell  and  Samuel  Sherrill.    The  basis  of  the  judgment  rendered  in 
.  the  United  States  circuit  court  for  the  distirict  of  Kansas  was  a  promissoiy 

\  note  for  $1,360,  executed  by  the  said  Mitchell  and  Sherrill  to  the  plaintiff,  S. 

P.  Snow,  dated  January  23,  1875,  and  assigned  to  Lucius  Snow.  Both  the 
United  States  circuit  court  for  the  district  of  Kansas,  and  the  district  court  of 
Arapahoe  county,  Colorado,  had  jurisdiction  of  tlie  defendant,  Mitchell,  per- 
sonally, and  also  had  jurisdiction  of  tlie  subject-matter  of  the  action.  On 
December  29,  1884,  the  defendant,  Mitchell,  filed  an  answer  in  this  case  in 
the  district  court  of  BourlK)n  county,  which  answer  is  in  substance  as  fol- 
lows: (1)  A  general  denial,  except  as  to  such  facts  as  are  elsewhere  admitted 
in  the  answer.  (2^  The  plaintiff's  claim  was  based  on  a  promissory  note 
made  by  Samuel  Snernll,  and  delivered  to  the  plaintiff,  S.  P.  Snow,  for  the 
sum  of  $1 .860,  dated  January  23, 1875.  Sherrill  purchased  of  the  plaintiff  cer- 
tain real  estate,  and  executed  his  several  promissory  notes  for  the  purchase 
price  thereof,  and  the  note,  of  $1,360  was  one  of  the  notes  so  executed. 
*  V  About  April,  1875,  the  plaintiff,  S.  P.  Snow,  requested  the  defendant,  Mitch- 

ell, to  indoi-se  this  note  for  the  special  benefit  of  this  plaintiff;  and  without 
any  consideration  whatever  this  defendant  wrote  his  name  across  the  back  of 
this  note.  When  suit  was  brought  on  this  note  in  the  circuit  court  of  the 
United  States  by  Lucius  Snow,  he,  the  defendant,  was  advised  by  his  attor- 
neys that,  by  reason  of  the  assignment  of  the  note^to  Lucius  Snow,  he,  the  de- 
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f  endant,  could  not  plead  that  he  indorsed  the  note  without  consideration  there- 
for, and  made  no  defense  to  the  action.  When  suit  was  brought  on  the  judg- 
ment in  Arapahoe  county  district  court,  Colorado,  although  believing  that 
S.  P.  Snow  was  £he  real  party  in  interest,  he,  the  defendant,  was  again  ad- 
vised by  his  attorneys  that,  by  reason  of  the  assignment,  he  could  not  inter- 
pose the  defense  of  want  of  consideration  for  the  indorsement,  and  no  defense 
was  made  to  the  action.  He  has  learned  since  said  judgments  were  rendered 
that  Lucius  Snow  never  owned  said  note;  that  the  suits  were  brought  in  his 
name  solely  and  for  the  express  purpose  of  preventing  this  defendant  from 
making  any  defense  thereto;  and  that  both  of  said  judgments  were  obtained 
through  fraud,  and  by  a  party  who  had  no  interest  in  the  subject-matter  of 
the  action.  The  plaintiff  demurred  to  this  answer  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  plaintiff's  action,  which 
demurrer  was  overruled  by  the  court,  and  the  plaintiff  excepted,  and  as  plain- 
tiff in  error  brings  the  case  to  this  court  for  review. 

We  think  the  court  below  erred.  The  only  defense  set  forth  in  defendant's 
answer  is  that  the  judgment  which  constitutes  the  basis  of  th^  plaintiff's  ac- 
tion, was  founded  upon  another  judgment,  which  was  founded  upon  a  prom- 
issory note  which  was  indorsed  by  the  defendant  without  consideration. 
Now,  the  fact  that  the  note  was  indorsed  without  consideration  can  consti- 
tute no  defense  to  this  action.  It  might  have  been  a  defense  in  the  action  in 
the  United  States  circuit  court  if  it  had  been  properly  interposed  in  that  ac- 
tion. But  it  was  not  interposed  in  that  action;  and,  when  judgment  was 
rendered  in  that  action,  this  indorsement  without  consideration  ceased  to  be 
a  defense  in  that  or  in  any  other  action.  No  defense  can  be  set  up  against  a 
judgment  which  might  with  proper  diligence  have  been  interposed  in  the  ac- 
tion in  which  the  judgment  was  rendered. 

The  judgment  and  order  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  the  demurrer  to  the  defendant's  answer  be  sus- 
tained, and  for  such  other  and  further  proceedings  as  may  be  proper  in  the 
case. 

(All  the  justices  concurring.) 

(37  Kan.  296) 

Davis  v.  Cannady,  Sheriff,  etc.,  and  another. 
{Supreme  Court  of  Kansat.    October  8,  1887.) 

Appeal — Diboretion  of  Trial  Court  in  Apportionment  op  CJosts. 

Where  an  application  is  made  to  the  district  court  to  enjoin  a  judgment  rendered 
by  it,  and  at  tiie  bearing  of  the  application  a  perpetual  injunction  ia  allowed  en- 
joining the  judgment,  for  the  reason  that  it  was  rendered  in  vacation,  and  it  is  ad- 
judged that  each  party  pay  the  costs  made  by  such  party,  held,  where  the  record 
does  not  contain,  or  purport  to  contain,  all  the  evidence  offered  at  the  hearing, 
this  court  cannot  say  that  the  court  below  abused  its  discretion  in  apportioning 
the  costs  between  the  parties. 

{JSyflabus  by  aogstoii,  C) 

Error  from  district  court,  Woodson  county;  L.  Stillwell,  Judge. 

D.  W.  Finney,  defendant  in  error,  commenced  an  action  in  the  district 
court  of  Woodson  county.  Kansas,  against  James  J.  Davis,  plaintiff  in  error. 
The  case  was  referred  to  a  referee,  and  a  full  hearing  had  at  lola,  Allen 
county,  Kansas,  before  him.  His  report,  together  with  the  evidence  and  ex- 
hibits, was  sent  to  the  judge  of  the  district  court  of  that  district,  then  at 
Osage  Mission,  Neosho  county.  Afterwards  said  repoii;  was  confirmed  and 
judgment  rendered  thereon  at  Erie,  in  Keosho  county,  and  an  execution  was 
issued  upon  said  judgment  by  the  clerk  of  the  district  court  of  Woodson 
county,  and  the  sheriff  executed  the  same  by  levying  upon  and  advertising 
for  sale  the  property  of  the  plaintiff  in  error.  This  action  was  brought  by 
the  plaintiff  in  error  to  enjoin  J.  W.  Cannady,  sheriff  of  Woodson  county, 
and  D.  W.  Finney,  defendants  in  error,  from  further  proceeding  under  and 
v.l5p.no.4 — 15 
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by  virtue  of  said  execution.  Said  application  for  an  injunction  was  contin- 
ued from  time  to  time,  and  by  an  order  of  the  court  said  defendants  were  r^ 
strained  from  proceeding  under  said  execution  until  the  eleventh  day  of  March, 
1885,  when  the  application  came  on  for  hearing  before  the  district  court  of 
Woodson  county,  and  on  said  liearing  the  restraining  order  was  made  perpet- 
ual, according  to  the  prayer  of  said  petition,  upon  the  ground  only  that  tlie 
judgment  upon  which  execution  was  issued  was  rendered  m  vacation,  and 
the  court  ordered  and  adjudged  that  the  costs  made  by  each  party  be  taxed  to 
them.  To  the  rendition  of  the  judgment  lor  costs  plaintiff  duly  excepted, 
and  now  brings  the  case  here  for  review. 

Knight  &  Fotist,  for  plaintiff  in  error.  W.  H.  Slavens  and  H.  D.  Dickson, 
for  defendants  in  error. 

Clogston,  C.  The  record  in  this  case  shows  only  the  petition,  affidavits 
and  exhibits  attached  thereto,  and  the  judgment  thereon.  This  judgment 
shows  that  a  hearing  was  had  before  the  court.  What  evidence  was  given  at 
that  hearing  the  record  does  not  disclose.  It  may  have  been  submitted  upon 
the  petition,  and  the  affidavits  attached  thereto,  but  the  record  does  not  so 
show.  The  court  found  that  the  judgment  was  void  for  the  reason  that  it 
was  renderetl  in  vacation.  The  circumstances  under  which  this  judgment 
was  rendered  in  vacation  are  not  shown.  If  the  evidence  had  been  preserved 
and  brought  up  with  this  record,  we  then  might  have  known  something  more 
of  its  history.  There  must  have  been  some  reason  or  circumstance  under  which 
this  judgment  was  rendered  in  vacation  by  the  court.  As  to  why  the  report 
was  confirmed  and  this  judgment  rendered,  is  all  left  to  conjecture.  Section 
591  of  the  Code  is  as  follows:  "In  other  actions  the  court  may  award  and  tax 
costs,  and  apportion  the  same  between  the  parties  on  the  same  or  adverse 
sides,  as  in  its  discretion  it  may  think  right  and  equitable."  This  is  one  of 
the  class  of  actions  in  which  the  court  had  the  right  to  exercise  this  discre- 
tion, and  how  can  we  say  that  it  abused  that  discretion,  when  the  record 
discloses  so  little  of  the  history  of  the  case?  ,  Before  we  would  be  warranted 
in  so  finding,  there  ought  to  be  a  clear  showing  of  such  abuse. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Coubt.    It  is  so  ordered;  all  the  justices  concurring. 


(37  Kan.  399) 


Barons  v,  Andekson. 


{Supreme  Court  of  Kansas.    October  8,  1887.) 

1.  Justice  of  the  Peace  —  Continuanob  —  Mistake  in  Time  for  Trial  —  Vacatiito 

Judgment. 

Where  an  action  pending  in  justice's  court  is  continued  by  consent  to  1  o'clock 
p.  H.  of  a  certain  day,  but  tlie  justice  makes  an  entry  of  the  continuance  in  his 
docket  which  may  be  read  10  o'clock  a.  m.  ol  the  same  day,  instead  of  1  o'clock  p. 
M.,  and  the  justice,  through  his  mistaken  belief  that  the  cause  does  stand  for  hear- 
ing at  10  o'clock  A.  M.,  at  the  request  of  the  plaintiff,  and  in  the  absence  of  the  de- 
fendant, tries  the  actitm,  and  renders  judgment  against  the  defendant,  such  judg- 
ment, on  motion  of  the  defendant,  may  be  vacated,  because  of  its  rendition  before 
the  action  stood  regularly  for  trial,  and  a  new  trial  granted,  on  reasonable  notice 
of  such  motion  being  given  to  the  plaintiff. 

2.  Same— Notice  of  Motion  for  Kew  Trial. 

Where  an  action  is  continued  by  consent  to  1  o'clock  p.  m.  of  a  certain  day;  but 
through  the  mistake  of  the  justice,  taken  advantage  of  by  the  plaintiff,  is  tried,  and 
judgment  rendered  against  defendant  in  his  absence,  at  10  o'clock  a.  m,  of  the  same 
day ;  and  after  judgment  has  been  rendered,  and  before  the  hour  of  1  o'clock  p.  m. 
of  the  same  day,  the  attorne3'  for  the  defendant  tells  an  attorney  for  plaintiff  thai 
he  will  be  at  the  justice's  court  at  1  o'clock  p.m.,  and  does  go  there,  makes  a  motion 
to  vacate  the  said  judgment,  and  for  a  new  trial;  and,  while  so  doing,  the  partner 
of  one  of  the  attorneys  for  plaintiff  comes  to  the  justice's  office,  and  is  notified  what 
is  being  done :  held^  these  facts  constitute  a  reasonable  notice  to  plaintiff  of  the  mo- 
tion for  a  new  trial. 
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8.  Same — Mandamits  to  Compel  Justiob  to  Issue  Exbcutiov. 

A  justice  cannot  be  compelled  by  viandamvs  to  issue  execution  on  a  Judgment 

rendered  in  an  action  before  it  stood  regularly  for  trial,  after  such  judgment  has 

been  vacated  and  a  new  trial  granted. 
{Svliabus  by  HoU   V,) 

Error  from  distiict  court,  Cloud  county;  W.  Hutchinson,  Judge. 

The  plaintiff  made  application  to  the  judge  of  the  Cloud  district  court  for 
an  alternative  writ  of  mandamus  against  defendant,  which  was  granted,  and 
the  writ  issued.  Afterwards,  upon  a  trial,  it  was  adjudged  by  the  district 
court  that  a  peremptory  writ  of  mandamus  be  refused.  The  plaintiff  below, 
the  plaintiff  in  error  here,  asks  for  a  review,  and  reversal  of  the  judgment. 
There  is  quite  an  amount  of  evidence  introduced,  and  on  some  questions  there 
is  a  serious  conflict,  but  from  the  testimony  we  believe  these  facts  are  fairly 
established: 

This  plaintiff  was  plaintiff  in  an  action  wherein  the  Clyde  Mill  Company 
was  defendant,  brought  jn  the  justice  court  of  Mr.  Chaffee,  a  justice  of  the 
peace  for  the  county  of  Cloud.  A  change  of  venus  was  taken  to  justice's 
court  of  B.  E.  Anderson,  Esq.,  the  defendant  herein,  another  justice  of  the 
peace  of  the  same  county.  On  the  day  agreed  upon  for  the  trial,  both  parties 
appeared,  and  an  application  was  made  for  a  continuance.  At  first  it  was  sug- 
gested that  the  case  be  set  down  for  trial  at  10  o'clock  a.  m,  on  February  11, 
1886,  but,  before  an  agreement  was  made,  the  agent  of  the  plaintiff,  Mr. 
Barons,  suggested  that  the  cause  be  set  for  2  o'clock  p.m.,  instead  of  10  o'clock 
A.  M.  After  a  little  further  talk,  it  was  agreed  that  the  cause  be  set  for  trial 
at  1  o'clodc  on  that  day,  in  order  that  witnesses  from  the  city  of  Clyde,  in  the 
same  county,  might  reach  the  place  of  trial  hy  the  noon  train.  The  justice  of 
the  peace,  in  putting  down  the  time  of  the  adjournment  upon  the  docket, 
made  an  entry  that  might  have  read  eithei*  10  o'clock  or  1  o'clock.  A  sub- 
pcena  was  WFitten  out  by  Mr.  Sturges,  attorney  for  the  plaintiff,  in  which  the 
tiihe  of  trial  was  stated  to  be  1  o'clock  p.  m.  Upon  the  eleventh  day  of  Feb- 
ruary aforesaid,  Mr.  Sturges,  the  leading  attorney  for  the  plaintiff,  was  ab- 
sent from  the  county,  and  she  secured  the  services  of  L.  J.  Crans,  Esq.,  an 
attorney  who  had  no  knowledge  whatever  of  the  agreement  of  the  time  of  the 
adjournment.  Mr.  Crans,  at  the  sugg^tlon  of  the  plaintiff,  went  to  the  of- 
fice of  the  justice  a-little  after  10,  and  announced  himself  ready  for  trial,  and 
proceeded  to  try  the  case,  after  waiting  one  hour,  and  obtained  a  judgment  of 
^00  damages,  and  $31  costs,  against  the  Clyde  Mill  Company.  J.  W.  Sheaf  or, 
who  was  an  attorney  with  Mr.  Sturges  at  the  commencement  of  the  action, 
appeared  also  as  attorney  upon  the  eleventh  day  of  February,  as  shown  by  the 
docket,  although  he  did  not  actively  participate  in  the  trial. 

During  the  progress  of  the  trial,  Mr.  iSheafor  went  from  Squire  Ander- 
son's oflftce  to  Squire  Chaffee's,  before  whom  the  action  was  commenced,  to 
examine  some  items  of  costs  connected  with  the  case.  On  his  way  buck  he 
met  Mr.  Laing,  attorney  for  the  defendant,  who  had  been  to  his  office  to  ask 
him  if  he  wanted  to  try  the  cjise  that  afternoon  on  account  of  the  absence  of 
Mr.  Sturges.  Mr.  Sheaf  or  replied  that  he  thought  Mr.  Crans  had  already  ob- 
tained a  judgment,  and  stated  that  Mr.  Crans  was  the  active  attorney  in  the 
case.  He  told  Mr.  Laing,  at  this  time,  that  he  had  had  the  impression  that 
the  case  was  adjourned  until  1  o'clock.  Mr.  Laing  told  him  he  should  be  on 
hand  at  that  time.  At  1  o'clock  Mr.  Laing  appeared,  and  filed  his  motion  to 
set  aside  the  judgment,  and  supported  it  by  afildavit.  During  the  time  that 
these  proceedings  were  being  had  before  Squire  Aniaebson,  Mr.  M.  V.  B. 
Sheaf  or,  partner  of  the  Mr.  Sheaf  or  who  appeared  in  the  case,  came  in.  He 
was  told  by  Mr.  Laing  that  he  was  taking  steps  to  set  aside  the  j  udgment. 
Mr.  Sheafor  replied  that  they  had  nothing  further  to  do  with  the  case.  The 
justice  of  the  peace  set  aside  the  judgment,  and  set  the  case  down  for  trial 
for  March  10th  at  1  o'clock  p.  m.    Mr.  Laing,  attorney  for  defendant,  did  not 
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notify  Mr.  Crans  of  the  motion,  but  on  the  following  day  Mr.  Crans  came  in 
and  had  a  long  discussion  with  the  justice  about  the  time  that  the  case  was 
set  for  trial, — whether  it  was  10  o'clock  A.  M.  or  1  o'clock  p.  m.  After  10 
days  Mr.  Crans  filed  proecipe  for  execution.  The  justice  refused  to  issue  one. 
This  action  was  brought  to  compel  him  to  do  so. 

L,  /.  CranSy  for  plaintiff  in  error.  Theodore  Laing,  for  defendant  in  er- 
ror. 

Holt,  C.  We  have  made  a  full  statement  of  the  facts,  so  that  there  can  be 
no  mistake  in  regard  to  the  scope  of  the  opinion  filed  in  this  case.  Plaintiff 
in  error  contends  that  the  judgment  rendered  by  the  justice  of  the  peace  was 
a  valid,  subsisting  one;  but,  if  there  was  irregularity  in  obtaining  it,  at  most 
it  was  only  voidable,  and  not  void,  arid  could  not  be  set  aside  in  the  justice's 
court,  but  must  be  done,  if  at  all,  by  a  reviewing  court.  The  defendant 
claims  that  it  was  a  void  judgment,  that  could  be  vacated  at  any  time,  and 
cites  the  case  of  Briggs  v.  Tye,  16  Kan.  285.  This  is  not  a  parallel  case  with 
the  one  cited.  There  the  summons  was  issued  on  the  tenth  day  of  July,  and 
was  made  returnable  on  the  fourteenth.  Judgment  was  rendered  on  the 
tenth,  the  day  the  summons  was  issued.  It  is  held  in  that  case  that  the  judg- 
ment was  void  because  the  justice  of  the  peace  had  no  jurisdiction  over  the 
defendant.  In  this  case,  however,  both  plaintiff  and  defendant  had  appeared 
in  court,  and  the  justice  had  exercised  jurisdiction  by  continuing  it. 

That  there  was  an  irregularity  in  rendering  the  judgment  before  the  hour 
set  for  trial  there  can  be  no  question.  The  judgment  was  voidable,  at  least, 
and  could  have  been  set  aside  on  motion,  after  proper  notice.  A  justice  be- 
fore whom  a  cause  has  been  tried  has  the  power  to  vacate  a  judgment,  and 
grant  a  new  trial,  for  the  same  reasons,  in  like  causes,  as  provided  in  the 
Code  of  Civil  Procedure,  (section  3,  c,  152,  Sess.  Laws  1885;  section  110,  c. 
81,  Comp.Xaws  1885.)  By  the  provisions  of  the  Code,  a  judgment  may  be 
vacated  because  of  its  rendition  before  the  action  stood  regularly  for  trial. 
Civil  Code,  §  569. 

But  the  plaintiff  further  says,  while  not  conceding  the  authority  of  the  jus- 
tice to  vacate  the  judgment  rendered  in  this  cause  in  any  event,  that  the  de- 
fendant, in  the  action  of  Plaintiff  Y.  Clyde  Mill  Co,,  did  not  give  the  plain- 
tiff the  reasonable  notice  provided  for  by  section  111,  c.  81,  Comp.  Laws  1879. 
And,  no  such  notice  having  been  given,  the  order  vacating  the  judgment  was 
coram  Jionjudice,  and  therefore  void.  We  believe  the  plaintiff  had  sufficient 
notice,  for  the  reason  that  the  proper  time  to  have  tried  this  cause  was  1 
o'clock  p.  M.,  Februjary  11th,  and  she  should  have  been  at  the  trial  at  that 
time.  That  time  was  first  set  at  the  suggestion  of  the  agent  of  the  plaintiff, 
who  was  a  witness,  also,  at  the  trial  at  10  o'clock.  It  was  fully  understood 
by  the  attorney  for  the  plaintiff  who  was  absent,  and  it  was  the  impression  of 
one  of  the  attorneys  for  the  plaintiff,  who  was  an  attorney  at  the  time  the 
continuance  was  obtained,  though  not  present  at  that  time,  and  was  also  pres- 
ent as  attoiTiey  for  plaintiff  during  part  of  the  trial  at  10  o'clock.  The  entry 
of  the  hour  of  trial  at  10  o'clock  was  a  mistake,  and  was  a  mistake  that  the 
plaintiff  knew,  or  ought  to  have  known.  The  knowledge  of  her  agent  who 
was  present,  and  the  positive  knowledge  of  her  attorney  who  was  absent  at 
the  trial,  and  the  impression  of  one  of  the  attorneys  at  the  trial,  is  certainly 
enough  to  establish  the  presumption  that  she  knew  that  the  proper  time  for 
hearing  the  cause  was  1  o'clock  p.  M.,  instead  of  10  o'clock  a.  m.  Again,  af- 
ter the  judgment  was  rendered,  and  before  1  o'clock,  an  attorney  for  the  de- 
fense notified  one  of  the  attorneys  for  the  plaintiff  that  he  should  be  on  hand 
at  1  o'clock  to  attend  to  the  case;  and  during  the  time  that  he  was  actually 
engaged  in  the  preparation  and  hearing  of  the  motion  for  a  new.  trial,  he 
notified  the  partner  of  one  of  the  attorneys  who  was  present  in  the  morning 
that  he  was  having  the  judgment  vacated.    It  is  worthy  of  note  that  in  the 
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controversy  in  the  district  court,  whether  the  action  of  Barons  v.  Clyde  Mill 
Co.  ^vas  set  for  trial  at  10  o'clock  a.  m.  or  1  o'clock  p.  m.  neither  the  plain- 
tiff nor  her  agent  were  called  upon  to  give  any  evidence  as  to  their  knowledge 
of  the  hour  of  trial. 

We  think,  if  the  mere  mistake  of  entering  erroneously  upon  the  justice's 
docket  the  time  when  an  action  would  have  been  for  trial  is  sufficient  to  em- 
power the  justice's  court  to  try  it,  and  render  judgment,  which  could  not  be 
set  aside  except  in  a  direct  proceeding,  the  same  justice's  court  would  have 
been  authorized,  under  the  notice  shown  to  have  been  given  this  plaintiff,  to 
vacate  its  former  judgment,  grant  a  new  trial,  and  thus  correct  its  own  mis- 
takes. The  order  of  the  justice's  court  vacating  its  former  judgment,  and 
granting  a  new  trial,  now  appears  to  be  a  valid  and  subsisting  judgment.  It 
has  never  been  reversed,  modified,  or  appealed  from.  It  was  rendered  upon 
notice,  and  cannot,  therefore,  be  attacked  or  questioned  in  this  proceeding. 
If  it  is  valid,  it  follows,  as  a  matter  of  course,  that  the  judgment  of  the  dis- 
trict court  is  correct.  By  this  order  of  the  justice  granting  a  new  trial,  the 
plaintiff  was  placed  in  the  same  condition  she  was  in  before  the  rendition  of 
the  judgment  prematurely.  She  has  lost  no  rights,  nor  has  she  gained  any 
advantages  by  the  mistake  made  by  the  justice.  Every  principle  of  fair  deal- 
ing, and  the  proper  administration  of  justice,  were  sustained  by  the  decision 
of  the  trial  court  in  refusing  the  peremptory  writ  of  raandamus. 

We  l)elieve  in  the  orderly  administration  of  justice,  and  believe  that  uni- 
form and  proper  rules  are  necessary  in  conducting  the  courts,  and  would  be 
the  last  to  infringe  upon  or  impair  them.;  yet  it  is  with  pleasure  that  we 
brush  aside  the  technical  cobwebs  that  have  been  spun  in  this  case.  We  are 
satisfied  that,  by  this  decision,  this  plaintiff  and  the  Clyde  Mill  Company  will 
each  have  their  day  in  court,  and  an  opportunity  to  have  their  differences 
fairly  tried  upon  their  merits.  If  the  judgment  rendered  in  favor  of  the 
plaintiff  in  the  justice's  court  had  been  sustained,  the  Clyde  Mill  Company 
would  have  been  deprived  of  that  right  without  fault  or  negligence  on  its 
part. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(37  Kan.  240) 

Ayers  and  others  v.  Board  of  Co.  Com'rs  of  Trego  Co.  and  others. 
{Supreme  Court  of  Kansas.    October  8,  J  887.) 

1.  Statutes—Title — Legislatiyb  Journals. 

Chapter  70,  Laws  1883,  is  not  unconstitutional  or  void  on  a^icount  of  the. discrep- 
ancies or  irregularities  in  the  description  of  the  title  to  the  bill  contained  in  the 
legislative  journals  of  1883.  In  re  Hinkie,  31  Kan.  712,  3  Pac.  Kep.  531 ;  Weyand  v. 
Stover,  35  Kan.  545,  11  Pac.  Rep.' 355. 

2.  Same — CoysTRCcrioN. 

Where  the  statute  is  plain  and  unambiguous,  there  is  no  room  left  for  a  judicial 
construction,  so  as  to  change  the  language  employed  therein. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Trego  county;  W.  II.  Pratt,  Judge. 

E.  A,  McMath,  for  plaintiffs  in  error.    />.  C.  Nellis,  for  defendants  in  error. 

HoRTON,  C.  J.  Action  brought  by  A.  J.  Ayers  and  36  others  against  the 
board  of  county  commissioners  of  Trego  county,  James  Kelley,  county  treas- 
urer, and  George  Baker,  sheriff,  to  restrain  the  collection  of  taxes.  Tem- 
porary injunction  granted.  Trial  at  N"overaber  term,  1885,  and  judgment  for 
defendants.  To  reverse  this  judgment  the  plaintiffs  bring  the  case  to  this 
court.  It  is  conceded  by  the  plaintiffs  and  defendants  that  Gove  county  was 
a  municipal  township,  first  of  Ellis  county,  and  then  by  chapter  100,'  Sess. 
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Laws  1881,  became  attached  to  Trego  county  for  judicial  and  municipal  pur- 
poses. It  seems  to  bo  admitted  that  the  only  semblance  of  legislative  author- 
ity, under  which  the  taxes  were  levied,  is  found  in  section  31,  c.  72,  Sess. 
I^ws  1873.  The  plaintiffs  claim  that,  if  such  power  was  ever  conferred,  it 
was  taken  away  by  chapter  70,  Laws  1888,  which  repealed  section  81,  c.  72, 
Laws  1873;  and  was  not  again  conferred  until  the  enactment  of  chapter  8, 
Sp.  Sess.  Laws  1884.  Defendants  claim  that  chapter  70,  Laws  1883,  never 
became  a  law.  They  contend  that  the  legislative  action  which  produced  that 
chapter  was  nojt  in  accordance  with  the  rules  established  by  the  constitution 
of  the  state  for  making  laws.  They  say  that  the  bill  which  afterwards  ap- 
peared as  chapter  70  of  the  Laws  of  1883  originated  in  the  senate  as  number 
120;  that  its  title  on  firat,  second,  and  third  readings  was  wholly  different 
from  that  which  appears  as  chapter  70,  Laws  1883;  that  in  the  house,  on  its 
various  readings,  its  title  was  wholly  different  from  that  which  it  had  in  the 
senate  at  any  of  its  readings,  or  that  with  which  it  was  baptized  when  finally 
passed;  that  the  governor,  when  approving  the  bill,  called  in  his  executive 
clerk,  and  after  labor  decided  to  give  "it  a  new  name,''  and  with  such  new 
name  sent  it  back  to  the  senate,  which  was  the  last  act  done  with  reference 
to  the  bill.  Further,  the  defendants  con  tend  that  "31"  was  put  in  section  7, 
c.  70.  Sess,  Laws  1883,  by  inadvertence,  when  the  figure  "9"  was  really  in- 
tended therefor;  that  "31"  is  no  part  of  section  7,  and  does  not  give  the  plain- 
tiffs any  cause  to  say  that  they  ought  not  to  have  been  taxed  in  1884. 

An  examination  of  the  Senate  Journal  of  the  year  1883  shows  that  senate 
bill  number  120  was  read  on  February  15,  1883,  in  the  senate  the  third  time, 
and,  being  subject  to  amendment  and  debate.  Senator  Motz  moved  to  amend 
by  striking  therefrom  all  after  the  enacting  clause,  and  introducing  a  new  bill. 
The  question  being  on  the  motion  to  amend,  as  made  by  Senator  Motz,  and  a 
vote  being  had,  the  motion  prevailed.  Senator  Sluss  moved  to  amend  by 
striking  out  "Sequoyah"  wherever  it  appeared  in  the  bill,  and  inserting  in 
lieu  thereof  "Finney,"  so  as  to  change  the  name  of  "Sequoyah"  to  that  of 
"Finney,"  which  motion  prevailed.  The  bill  then  having  been  read  the 
third  time,  the  question  was,  shall  the  bill  pass?  The  roll  was  called,  with 
the  following  result:  Yeas,  32;  nays,  3.  A  constitutional  majority  having 
voted  in  favor  of  the  passage  of  the  bill,  the  bill  was  declared  passed,  and  the 
title  was  on  motion  of  Senator  Motz  amended  to  correspond  with  the  pro- 
visions of  the  bill,  and  as  amended  agreed  to.  The  bill  is  the  same  as  pub- 
lished in  Sess.  Laws  1883,  c.  70,  and  the  title  agreed  to  was  the  same  as  now 
appears  in  the  published  Laws  of  1883.    Senate  Jour.  1883,  449-451. 

The  House  Journal  shows  that  on  February  19,  1883,  senate  bill  number 
120  was  passed,  a  constitutional  majority  having  voted  in  favor  of  the  same, 
and  the  title,  being  again  read,  was  agreed  to.  House  Jour.  1883, 642.  We 
cannot  say  from  the  House  Journal  that  there  was  any  attempt  made  to  de- 
scribe the  title  to  the  bill  with  exact  precision;  but  as  the  title  to  the  bill  was 
all  right  when  it  passed  the  senate,  and  as  the  Journal  shows  that  the  title  to 
the  bill  was. the  last  thing  agreed  to  in  the  house,  and  as  such  title  is  not  lit- 
erally described  in  the  House  Journal,  and  as  the  title  appears  in  proper  form 
in  the  enrolled  statute,  we  must  assume,  notwithstanding  the  irregularities 
of  the  title  as  set  forth  in  the  House  Journal,  that  the  bill  was  passed  regu- 
larly and  legally,  and  the  title  now  appearing  in  the  enrolled  statute  was 
agreed  to  regularly  and  legally.  Weyand  v.  Stov€i\  35  Kan.  545,  11  Pac.  Rep. 
355;  State  v.  Francis^  26  Kan.  731.  "If  there  is  any  room  to  doubt  as  to 
what  the  journals  of  the  legislature  show,  if  they  are  merely  silent  or  ambigu- 
ous, or  if  it  is  possible  to  explain  them  upon  the  hypothesis  that  the  enrolled 
statute  is  correct  and  valid,  then  it  is  the  duty  of  the  courts  to  hold  that  the 
enrolled  statute  is  valid."    State  v.  Francis^  supra. 

Regarding  the  contention  that  "31"  in  section  7,  c.  70,  Laws  1883,  should 
re^id  "9,"  we  need  only  reply^  that  we  have  not  the  right  to  change  the  statute 
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where  ifc  is  clear  and  free  from  ambiguity  by  any  judicial  interpretation.  We 
have  no  authori'ty  to  interpolate  "9"  in  the  statute  in  theplaceof  "31,"  when 
"9"  does  not  appear  therein.  As  the  statute  is  plain  and  unambiguous,  there 
is  no  room  left  for  construction.  In  re  ff inkle,  31  Kan.  712,  3  Pac.  Rep. 
531.  The  repeal  of  section  "31,"  c.  72,  Laws  1873,  by  the  legislature  of  1883, 
was  the  result,  perhaps,  of  hasty  legislation.  At  its  special  session,  the  legis- 
lature attempted  to  repair  the  wrong  by  re-enacting  substantially  the  provis- 
ions of  that  section.  After  its  repeal,  and  prior  to  its  re-enactment,  said  sec- 
tion "31"  conferred  no  power  to  levy  the  taxes  complained  of.  The  repealing 
act  was  in  force  March  1,  1884.  All  municipal  townships  made  by  annexa- 
tion of  unorganized  counties  were  then  wliolly  wiped  out.  In  re  Hinkle, 
supra.  The  property  of  Gove  county  at  that  time  was  not  liable  to  taxation 
for  county  purposes  by  Trego  county. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  will  be 
remanded  for  further  pix>ceedings  in  accordance  with  the  views  herein  ex-* 
pressed. 

(All  the  justices  concurring.) 

(57  Kan.  246) 

MoLiTOR  t>.  Sheldon. 

{Supreme  Court  of  Kansas.    October  8,  1887.) 

1.  Deed— Covenants — Use  of  Street. 

In  a  deed  made  by  the  original  proprietor  of  an  addition  to  a  city,  the  plat  of 
which  was  duly  signed,  acknowledged,  certiSed,  and  recorded,  of  two  town  Jots 
frontini:  on  Main  street  of  the  addition,  the  deed  containing  a  covenant  for  the 
quiet  and  peaceable  possession  of  the  lots,  and  all  appurtenances,  the  use  and  en- 
joyment of  the  full  width  of  the  street  upon  which  the  lots  abut  is  an  appurtenance, 
within  the  covenant. 

2.  Same — Breach  op  Covenant. 

The  covenant  for  quiet  and  peaceable  possession  of  the  lots,  and  all  the  appurte- 
nances, is  not  broken  by  the  covenantor  filing  a  plat  of  another  addition  adjoining 
the  first  on  the  west,  on  which  the  west  30  feet  in  width  of  the  entire  lenghth  of 
Main  street  in  first  addition  is  designated  as  Princeton  road. 

3.  Same. 

The  procurement  bv  the  covenantor  of  persons  who  purchased  lots  in  the  Second 
addition  platted  by  him,  that  abut  on  Main  street  in  the  First  addition,  and  on 
South  Main  street  in  the  Second  addition,  to  front  their  dwelling-houses  on  Soutii 
Main  streec  in  the  Second  addition,  and  erect  their  objectionable  out-buildings  on 
the  end  of  their  lots  fronting  on  Main  street  in  the  First  addition,  and  across  the 
street,  and  in  fVont  of  the  two  lots,  is  not  a  breach  of  the  covenant  for  the  quiet 
and  peaceable  possession  of  said  two  town  lots,  and  the  appurtenances  thereto. 
{Sj/ikAus  by  Simpson^  C) 

Error  from  district  court,  Franklin  county;  A.  "W.  Benson,  Judge. 
John  W.  Dtford,  for  plaintiff  in  error.     Wm.  H.  Clark,  for  defendant  in 
error. 

Simpson,  C.  The  theory  upon  which  this  action  is  soughfc  to  be  main- 
tained is  that  the  acts  complained  of  are  a  breach  of  the  covenants  of  quiet 
and  peaceable  possession.  The  argument  is  that  the  plaintiff  in  error  is 
the  owner  of  and  is  occupying  as  a  residence  lots  27  and  29,  in  block  2,  of 
Sheldon  &  Hamblin's  addition  to  the  city  of  Ottawa;  that  these  lots  front 
on  a  street  67  feet  wide,  designated  on  the  recorded  plat  of  that  addition  as 
Main  street;  that  the  plaintiff  in  error  bought  his  lots,  erected  his  dwelling- 
house  and  out-buildings,  constructed  his  sidewalks,  with  reference  to  that 
street,  and  its  width  as  designated  on  the  plat;  that  the  use  and  enjoyment  of 
the  full  width  of  that  street,  as  an  appurtenance  to  these  lots,  has  been  dis- 
turbed "by  the  act  of  Sheldon  in  platting  another  addition  immediately  west 
and  adjoining,  by  which  he  has  designated  the  west  30  feet  in  width  of  Main 
street  as  Princeton  road,  and  thereby  committed  a  breach  of  this  covenant; 
and  by  inducing  and  requiring  purchasers  of  lots,  on  the  opposite  side  of 
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Main  street  from  MoHtor,  to  erect  their  dwelling-houses  on  the  west,  and 
their  objectionable  out-buildings  on  the  east  end  of  their  lots; thus  subjecting 
him  to  noxious  smells,  and  depreciating  the  value  of  his  property  from  twen- 
ty-flve  to  fifty  per  cent.  It  may  be  and  it  is  probably  the  law  tliat  the  use 
and  enjoyment  of  the  full  width  of  a  street  upon  which  lots  abut  or  front  is 
an  appurtenance  to  the  lots,  and  that  they  are  within  a  covenant  for  quiet 
and  peaceable  possession  of  lots  and  their  appurtenances;  and,  if  this  is  true, 
the  argument  of  the  plaintiff  in  error  extends  too  far.  It  may  go  to  the  full 
width  of  the  street,  but  the  most  liberal  construction  would  not  stretch  it 
across  the  lots  abutting  the  opposite  side  of  the  street.  The  covenant  ceases 
to  be  operative  when  the  boundary  line  of  the  street  is  crossed.  The  certifi- 
cation and  filing  of  the  plat  of  the  addition  for  record  estop  Sheldon  from  a 
denial  that  the  street  is  67  feet  wide,  and  his  deed  to  Isabelle  Green,  and  its 
covenants  that  inure  to  the  benefit  of  Molitor  by  subsequent  conveyances, 
bind  him  to  do  no  act  that  will  interfere  with  appurtenances  to  the  lots  con- 
veyed; the  only  one  being,  so  far  as  the  street  is  concerned,  the  free  use  and 
enjoyment  of  its  full  width.  This  covenant  cannot  be  so  liberally  construed 
as  to  embrace  the  character  of  the  buildings  to  be  erected  on  the  opposite  side 
of  the  street,  or  to  control  the  action  of  owners  of  other  lots  in  facing  or  front- 
ing their  dwellings  as  they  may  choose. 

On  May  14,  1870,  H.  F.  Sheldon  and  one  G.  W.  Hamblin  duly  platted  an 
addition  to  the  city  of  Ottawa,  adjoining  the  original  plat  of  the  city  on  the 
south,  and  designated  a  street  67  leet  wide,  called  "Main  Street."  The  a<ldi- 
tion  was  divided  from  the  original  plat  by  a  street  called  "Seventh  Street," 
and  Main  street  in  the  addition  runs  from  a  point  on  Seventh  street  opposite 
the  center  of  block  124,  on  the  original  plat,  due  south  the  entire  length  of 
the  addition.  In  November  1870,  Sheldon  and  Hamblin  duly  conveyed  lots 
27  and  29,  in  block  2,  in  their  addition,  to  Isabelle  Green,  "  witli  appurtenances 
and  all  the  estate,  title,  and  interest  of  the  parties  of  the  first  part  therein," 
with  the  usual  covenants  of  warranty,  quiet  and  peaceable  possession,  etc. 
The  plaintiff  in  error  holds  his  title  and  these  covenants  through  certain  mesne 
conveyances. 

He  acquired  title  in  October,  1882.  He  immediately  took  possession,  erected 
a  good  dwelling-house  and  out-buildings,  dug  a  well,  planted  trees,  con- 
structed side-walks,  and  has  resided  thereon  since  sometime  in  1883.  At  the 
time  of  his  purchase  and  improvement,  the  land  on  the  opposite  side  of  the 
street  had  not  been  platted  into  town  lots,  but  was  a  corn-field.  Sheldon 
owned  the  ground  on  the  west  side  of  Main  street  opposite  the  residence  of 
Molitor,  and  on  the  twelfth  day  of  April,  1884,  he  and  Robi^rt  Atkinson,  who 
owned  some  land  west  of  Main  street,  platted  an  addition  to  the  city  of  Ot- 
tawa, and  called  it  Sheldon  &  Atkinson's  addition.  On  the  plat  of  this 
addition,  the  west  30  feet  in  width  of  Main  street  in  Sheldon  &  Hamblin's 
addition  is  designated  as  "Princeton  lioad."  Out  of  this  grows  the  conten- 
tion of  counsel  for  plaintiff  in  error  of  one  of  the  breaches  of  the  covenant 
that  this  designation  of  "Princeton  Road"  of  the  width  of  30  feet,  leaving 
Main  street  only  37  feet  wide,  is  an  ouster,  or  a  disturbance  of  the  right  of 
Molitor  to  the  use  and  enjoyment  of  the  full  width  of  Main  street,  as  designated 
on  the  plat  of  Sheldon  <fc  Hamblin's  addition.  But  this  cannot  be  so,  for 
the  very  evident  reason  that  when  Sheldon  and  Hamblin  filed  the  plat  of  their 
addition  for  record,  on  the  fourteenth  day  of  May,  1870,  designating  Main 
street  as  67  feet  wide,  the  fee  to  the  street  immediately  vested  ip  the  county, 
subject  to  the  trust  for  public  use,  and  from  that  moment  Sheldon  and  Ham- 
blin, or  either  of  them,  could  do  no  act  that  could  deprive  any  person  owning 
lots  abutting  on  said  street,  or  the  general  public,  from  the  use  and  enjoy- 
ment of  the  full  width  of  the  street.  Hence  the  latter  act  of  Sheldon,  in  fil- 
ing the  plat  of  Sheldon  &  Atkinson's  addition,  and  attempting  to  desig- 
nate apart  of  Main  street  in  the  plat  of  Sheldon  &  Atkinson's  addition  as 
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"Prinfceton  Road,"  could  not  have  in  law  the  effect  claimed  fox  it  by  the 
plaintiff  in  error. 

Another  breach  of  the  covenant  is  alleged  to  have  occurred  when  Sheldon 
induced  and  required  purchasers  of  lots  in  Sheldon  &  Atkinson's  addition  to 
erect  their  dwellings  on  the  west  and  their  out-buildings  on  the  east  end  of 
their  lots.  South  Main  street  in  Sheldon  &  Atkinson's  addition  is  a  contin- 
uation of  Main  street  on  the  original  plat  of  the  city,  in  a  southerly  direction. 
It  is  the  first  street  west  of  Main  street  in  Sheldon  &  Hamblin's  addition,  and 
is  so  near  to  it  that  there  is  only  one  tier  of  lots  between  Main  street  in  the 
Hamblin  addition,  and  South  Main  street  in  the  Atkinson  addition,  the  lots 
between  them  fronting  on  both  streets.  Persons  who  purchased  these  lots 
erected  their  dwelling-houses  on  the  west  end  of  their  lots,  so  that  their  resi- 
dences would  face  South  Main  street,  a  continuation  of  Main  street  on  the 
original  plat.  This  necessarily  caused  them  to  erect  their  stables,  pig-pens, 
privies,  etc.,  on  the  east  end,  and  facing  on  Main  street  in  Sheldon  &  Hamb- 
lin's  addition.  Is  this  a  breach  of  his  covenants?  We  think  not.  They 
cannot  be  so  liberally  construed  as  to  embrace  the  character  of  buildings  upon 
the  opposite  side  of  the  street,  or  be  held  to  govern  the  choice  of  owners  of 
other  lots  as  to  how  they  would  front  their  residences.  Molitor,  as  we  view 
this  cause,  is  in  the  quiet  enjoyment  and  peaceable  possession  of  all  that 
passed  to  him  by  reason  of  the  conveyance  to  laabelle  Green,  and  the  subse- 
quent grantees,  and  can  find  no  act  of  Sheldon  that  has  had  the  legal  effect 
to  oust  or  disturb  that  enjoyment  and  possession.  The  learned  judge  who 
tried  the  case  below  says: 

"I  am  wholly  unable  to  see,  from  any  view  I  take  of  the  evidence,  how  it 
makes  out  a  cause  of  action.  I  shall  assume,  for  the  purpose  of  this  de- 
murrer, that  all  the  covenants,  made  by  Mr.  Sheldon  and  Mr.  Hamblin  to 
Isabel le  Green,  have  passed  by  the  conveyances  read  in  evidence  to  Mr.  Mol- 
itor,  and  that  he  is  entitled  to  the  full  protection  the  covenants  afford.  I 
shall  also  assume  that  Main  street,  as  designated  in  the  original  plat  of  Shel- 
don &  Hamblin's  addition,  was  67  feet  wide,  and  that  when  the  addition  was 
laid  out,  the  parties  purchased  on  the  faith  of  a  street  being  so  opened  and 
dedicjited  to  the  uses  of  the  public.  Thus  we  have  an  addition  laid  out  sev- 
eral years  ago,  called  'Sheldon  &  Hamblin*s  Addition,'  on  one  side  of  which 
there  was  a  "street  designated  as  *Main  Street,'  and  67  feet  wide.  Opposite 
to  that  addition,  and  to  the  westward  of  it,  across  this  Main  street,  was  a 
tract  of  vacant  land.  Mr.  Molitor  bought  lots  27  and  .29,  in  block  2,  of 
Sheldon  &  Hamblin's  addition,  and  at  that  time  there  was  opposite  to  these 
lots  a  corn-field,  or  what  had  been  a  corn-field  a  year  before, — a  vacant  tract 
of  land,  not  subdivided  into  lots  and  streets  and  alleys.  That  is  the  evidence 
on  that  point.  Some  time  later,  Mr.  Sheldon,  the  defendant  here,  in  connec- 
*  tion  with  Mr.  Robert  Atkinson,  laid  out  upon  this  tract  of  vacant  land  another 
addition  to  the  city  of  Ottawa,  which  they  called  'Sheldon  &  Atkinson's  Addi- 
tion,' and  through  the  new  addition  so  laid  out  they  projected  a  street  which 
they  called  •  South  Main  Street.'  This  left  between  South  Main  street  in  the 
latter  addition,  and  Main  street  in  the  former  addition,  certain  lots  extend- 
ing from  one  street  to  the  other.  These  lots  fronted  upon  both  streets,  pre-  . 
ciseJy  as  much  upon  Main  street  as  upon  South  Main  street.  Sheldon  and  At- 
kinson, it  appears,  afterwards  made  conveyances  of  the  lots  so  fronting  upon 
the  two  streets  to  various  parties,  and,  although  it  is  not  offered  in  evidence, 
it  appears  that  parties  purchasing  entered  upon  the  lots  and  erected  their 
dwellings  and  out-buildings  thereon.  They  have  erected  in  the  main,  per- 
haps altogether,  their  dwelling-houses  fronting  west  on  South  Main  street, 
and  the  out-buildings  on  the  other  end  of  the  lots,  fronting  on  Main  street. 
There  is  some  evidence  that  the  Adventist  Church  people  purchased  lots  on 
the  extreme  southern  end  of  block  2  of  the  new  addition.  I  think  it  is  some- 
thing like  a  thousand  feet  away  from  and  south  of  Molitor''S  property,  and. 
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with  the  lot  purchased  for  a  church,  they  purchased  some  three  or  four  other 
lots.  At  the  time  they  purchased  the  lots  they  entered  into  an  agreement 
with  Sheldon,  stipulating  that  they  would  front  their  church  on  South  Main 
street,  and  the  church  was  accordingly  built  on  that  street,  but  it  does  not 
appear  that  any  out-buildings  were  erected.  Afterwards,  by  mutual  consent, 
the  agreement  with  reference  to  the  frontage  of  the  buildings  was  rescinded, 
the  deed  was  taken  up  and  destroyed,  and  another  deed  given  without  such 
restriction,  so  that  there  is  no  agreement  with  reference  to  the  other  lots  now 
in  existence.  It  also  appears  that  Mr.  Sheldon  conveyed  to  Mr.  Bodley  three 
lots  without  any  such  agreement. 

"There  is  no  evidence  that  I  am  able  to  discover  of  any  agreement  between 
Sheldon  and  Atkinson  and  the  parties  to  whom  they  may  have  conveyed  the 
lots  as  to  which  way  they  should  front  their  buildings.  I  think  that  the  evi- 
dence shows  that  the  parties  purchasing  the  lots  which  fronted  on  both  streets 
have  simply  exercised  an  option;  have  exercised  a  right  which  they  had,  and 
erected  their  buildings  in  a  way  they  saw  fit.  And  I  do  not  understand  that 
any  party  who  buys  property  in  a  city  has  a  lawful  right  to  say  what  sort  of 
buildings  shall  be  erected  in  his  vicinity,  -or  immediate  frontage,  except  to 
prevent  the  erection  of  such  buildings  or  structures  as  will  be  a  nuisance. 
For  instance,  I  own  a  lot  on  Elm  street,  in  this  city.  If  I,  because  of  some 
peculiarity  or  some  eccentric  notions,  should  have  erected  my  house  fronting 
on  the  alley,  and  put  my  wood-sheds,  barn,  and  privy  fronting  on  the  street, 
I  presume  that  it  would  be  very  obnoxious  to  my  neighbors;  but,  unless  I  al- 
lowed those  structures  to  become  a  nuisance,  they  would  have  no  lawful  re- 
dress. I  would  be  exercising  a  right  which  I  had,  to  put  my  buildings  where 
1  pleased  upon  my  lots.  But  the  very  moment  they  became  a  nuisance  my 
neighbors  would  have  a  remedy  in  the  law. 

"Now,  it  is  true  that  the  covenants  in  the  deed  give  the  quiet  and  peaceable 
possession  of  the  property  in  the  manner,  and  for  the  particular  purposes,  in- 
tended in  the  grant.  But  here  this  man  has  the  use,  benefit,  and  enjoyment 
of  his  property  precisely  as  when  he  purchased  it.  He  has  in  his  front  a 
street  67  feet  wide,  and  named  « Main  Street.'  Mr.  Sheldon  has  no  power  to 
change  the  name  of  that  street;  that  is  entirely  beyond  his  power.  The  street 
was  dedicated  to  the  public,  and  there  is  no  power  to  change  the  name  except 
in  the  city  council,  and  that  making  and  filing  of  a  plat  of  another  addition 
afterwards,  in  which  that  street  is  called  'The  Princeton  Boad,^  did  not 
change  the  name  of  the  street.  And,  besides,  no  party  would  lose  the  benefit 
and  enjoyment  of  the  street  by  change  of  the  name  Main  street  to  the  Princeton 
road ;  that  would  not  interfere  with  anybody's  property  rights.  It  is  suggested 
that  this  line  of  buildings  erected  on  Main  street  has  resulted  in  a  deprecia- 
tion of  the  property  of  the  plaintiff,  and  of  other  parties  living  upon  that 
street,  because  of  their  unsightliness,  and  because  of  the  noxious  smells.* 
Now,  if  that  be  true,  whenever  these  things  become  nuisances,  then  the  par- 
ties who  erected  them  will  be  liable  for  such  damage  as  may  result;  but  until 
they  do  become  nuisances  nobody  is  liable.  Mr.  Sheldon  had  an  undoubted 
right  to  lay  out  the  addition.  He  violated  no  law  in  so  doing.  And  having 
laid  it  out,  and  sold  the  lots,  it  follows  that  if  anybody  is  liable  it  is  the  par- 
ties erecting  the  buildings.  But  the  evidence  here  utterly  fails  to  show  that 
Sheldon  had  anything  to  do  with  the  building  of  the  barns  and  privies  what- 
ever; and,  if  Sheldon  had  been  a  party  to  the  erection  of  these  out-buildings, 
he  certainly  would  not  be  liable  in  this  action  for  damages,  unless  it  is  shown 
that  the  buildings  were  nuisances. 

"But  in  the  first  place  the  evidence  fails  to  show  that  they  are  nuisances, 
and  in  the  second  it  fails  to  show  that  Sheldon  had  anything  to  do  with  putting 
them  there.  Now,  that  Mr.  Molitor  has  suffered  an  injury,  I  do  not  pretend 
to  deny;  but  it  is  incident  to  a  purchase  of  property  anywhere.  A.  may  go 
put  to  the  south  line  of  his  city,  and  purchase  five  acres  of  land,  with  the  view 
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of  having  plenty  of  room  all  around  liina,  and  being  rid  of  Ihe  disagreeable 
features  incident  to  a  closely-packed  population.  He  may  erect  a  fine  dwell- 
ing-house, and  improve  the  purchase,  till  he  has  made  it  very  valuable,  and 
yet  some  day  B.  may  purchase  10  acres  of  vacant  land  adjoining  him,  and 
lay  it  out  into  an  addition,  with  blocks  and  streets  and  alleys,  and  may  sell 
the  lots  to  people  who  will  erect  a  very  inferior  class  of  houses.  All  this  may 
depreciate  the  value  of  A.'s  property,  and  yet,  if  the  inferior  buildings  do  not 
become  a  nuisance,  he  has  no  legal  remedy.  A  livery  stable  may  be  erected 
in  front  of  his  residence  upon  wliich  he  has  expended  much  money,  and  no- 
body will  deny  that  it  diminishes  the  value  of  the  property;  but,  unless  it  be- 
comes a  nuisance.  I  see  no  legal  redress. 

"The  evidence  in  this  case  fails  to  show  a  cause  of  action,  and  the  demurrer 
must  be  sustained." 

We  find  no  material  error  in  the  record,  and  therefore  recommend  that 
the  judgment  of  the  district  court  of  Franklin  county  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring* 

(37  Kan.  231)  

Cooper  and  others  ©.  Davis  Sewing-Maohinb  Co 

{Supreme  Court  of  Kansas,    October  8,  1887.) 

1.  Pleading— Am KKDED  Answeb — Reply— Waivbr. 

Where  a  petition  is  filed,  and  the  defeudant  answers  thereto,  and  the  plaintiff  re- 
plies by  a  general  denial ;  and  afterwards  the  defendant  files  an  amended  answer, 
including  the  allegations  in  his  first  answer,  and,  in  addition  thereto,  sets  up  new 
matter,  and  no  reply  is  filed  to  this  amended  answer ;  and  the  parties  go  to  trial 
thereon  without  objection  :  held,  that  all  the  allegations  of  theainended  answer  are 
put  in  issue  by  the  reply  of  the  plaintiff,  except  the  new  matter  contained  in  the 
amended  answer ;  and.  'if  a  reply  by  the  plaintiff  is  necessary  to  the  amended  an- 
swer, the  defendant  waives  such  reply  by  proceeding  to  trial  without  objection,  and 
as  if  a  reply  had  been  filed. 

2.  Appeal — Will  not  Review  Evidence. 

Where  an  objection  is  made  that  the  amount  of  recovery  is  too  large,  and  the 
jndgnieut  not  sustained  by  sufficient  evidence,  the  supreme  court  will  not  review 
the  evidence,  except  to  ascertain  if  some  competent  evidence  was  given  In  support 
of,  or  tending  to  establish  and  maintain,  the  issues  upon  which  judgment  was  ren- 
dered. 
(Syllatms  by  Clogsttm,  C.) 

Error  from  district  court,  Anderson  coutity;  A.  W.  Benson,  Judge. 

The  Davis  Sewing-Machine  Company  commenced  this  action  against  the 
defendants,  E.  Cooper,  Clark  Decker,  and  J.  C.  Renzenberger,  on  several 
promissory  notes  made  by  E.  Cooper,  and  also  upon  the  guaranty  bond  given 
by  all  the  defendants  to  guaranty  the  payment  of  all  indebtedness  between 
defendant  Cooper  and  plaintiff  in  the  sale  of  goods,  and  for  which  these  notes 
were  afterwards  given.  The  defendants  answered,  setting  up — First,  a  gen- 
eral denial ;  second,  that  the  guaranty  bond  given  by  them  had  been  taken  up, 
and  another  guaranty  bond  given  instead.  And  to  this  answer  plaintiff  filed 
a  general  denial.  Afterwards  the  defendants  filed  an  amended  answer,  set- 
ting up  the  same  defense  as  before,  and,  in  addition  thereto,  alleged  that  the 
plaintiff  was  in  possession  of  several  promissory  notes  belonging  tq  defendant 
Cooper,  and  held  as  additional  security  for  his  indebtedness  to  the  plaintiff,  and 
alleged  that  plaintiff  had  collected  thereon  amounts  unknown  to  the  defend- 
ants, and  asked  for  an  accounting  of  said  collections.  .  Xo  reply  was  filed 
to  this  answer.  Afterwards  plaintiff  commenced  another  action  against  the 
defendants  upon  several  promissory  notes  given  by  the  defendants  to  the 
plaintiff,  and  also  upon  a  guaranty  bond  executed  by  all  the  defendants  to  the 
plaintiff.  To  this  action  defendants  answered — First,  by  general  denial ;  and, 
second,  alleging  the  possession  by  plaintiff  of  several  promissory  notes  belong- 
ing to  the  defendant  Cooper,  held  by  the  plaintiff  as  additional  security ;  and 
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alleged  that  the  plaintiff  had  received  thereon  sums  of  money,  the  amount  be- 
ing unknown  to  the  defendants;  and  asked  an  accounting  of  said  collections. 
Xo  reply  was  made  to  this  answer.  Afterwards,  by  an  order  of  the  court, 
these  two  causes  of  action  were  consolidated;  and  at  the  September,  1885, 
term  of  the  district  court,  the  cause  came  on  for  trial  before  the  court,  a  jury 
being  waived;  and  judgment  was  entered  for  the  plaintiff,  and  against  E. 
Cooper,  for  $1,477.27,  and  against  defendants  Decker  and  Renzenberger,  on 
the  guaranty  bonds,  for  the  sum  of  $1,200.  The  defendants  bring  the  case 
here  for  review. 

Kirk  <&  Hallt  for  plaintiffs  in  error.  Johnson,  Poplin  &  Johnson,  for  de- 
fendant in  error. 

Clogston,  C.  The  first  question  Is,  what  errors  are  presented  by  the  rec- 
ord? The  motion  for  a  new  trial  presents  but  two  grounds  therefor:  First, 
"the  judgment  is  contrary  to  law,  and  is  not  sustained  by  sufficient  evidence;" 
second,  "in  the  amount  of  recovery,  the  same  being  too  large."  Was  the 
judgment  contrary  to  law?  It  was  founded — First,  upon  the  promissory 
notes  executed  by  the  defendant  Cooper,  which  is  not  denied;  seconds  upon 
the  guaranty  bonds  of  all  the  defendants,  which  bonds  guarantied  that  Cooper 
would  pay  for  all  merchandise,  machines,  and  goods  received  by  him  from  the 
plaintiff.  The  conditions  of  these  bonds  the  defendants  did  not  claim  were 
complied  with,  and  upon  a  breach  of  the  conditions  of  the  bonds  plaintiff  had 
cause  of  action.  So,  by  the  admission  of  the  indebtedness,  the  liability  on  the 
bonds  was  admitted. 

But  plaintiffs  in  error  insist  that  as  the  amended  answer  to  the  first  suit 
was  not  denied  by  a  reply,  that  it* must  be  taken  as  true.  This  is  the  general 
rule,  and,  if  a  reply  was  necessary,  then  the  plaintiffs  in  error  are  correct,  and 
no  judgment  should  have  been  rendered  upon  the  bond  in  the  fii*st  suit.  This 
answer  alleges  the  taking  up  of  the  first  bond,  and  the  giving  of  a  new  one 
in  its  stead;  which  left  but  one  guaranty  bond  in  force  upon  which  the  de- 
fendants would  be  liable,  and  that  bond  being  for  only  $600.  But  we  think 
the  plaintiffs  are  in  error  in  this  claim.  The  amended  answer  was  denied  by 
the  reply  filed  to  the  first  answer,  and  in  the  new  answer  only  such  things 
were  admitted  as  were  not  included  in  the  first.  The  allegations  in  the  first 
answer  were  the  same  in  regard  to  the  giving  of  the  new  bond,  and  the  taking 
up  of  the  old  one,  as  iii  the  second.  This  was  controverted  by  a  general  denial, 
which  was  not  withdrawn.  This  left  admitted  only  that  certain  notes  were 
held  by  the  plaintiff,  upon  which  it  had  made  some  collections,  and  asked  for 
an  accounting.  This  new  matter  must  be  taken  as  true  unless  denied. 
Brookover  v.  Esterly,  12  Kan.  149;  Kuhuke  v.  Wright,  22  Kan.  4G7.  The 
new  matter  contained  in  this  answer  is  very  indefinite.  No  description  of  the 
notes  wiis  given;  how  many;  by  whom  given;  the  amount  of  each ;  when  due; 
or  the  probable  amount  collected  thereon, — nothing  but  a  general  allegation 
that  some  notes  were  held  by  the  plaintiff  as  collateral  security,  and  that  upon 
these  notes  some  amount  haid  been  received.  If  a  reply  was  necessary,  which 
we  think  doubtful,  then  such  a  reply  was  waived,  for  no  objection  was  made 
on  the  trial  to  such  failure.  An  accounting  was  then  had  as  if  a  reply  had 
been  filed.    See  Netaott  v.  Porter,  19  Kan.  131,  and  cases  therein  cited. 

This  leaves  but  one  question:  Were  the  findings  and  judgment  sustained 
by  sufficient  evidence,  and  is  the  amount  of  the  recovery  too  large?  Tliis 
question  involves  a  review  of  the  evidence,  and,  after  a  careful  examination, 
we  find  evidence  tending  to  sustain  the  judgment  of  the  court  upon  each  and 
every  item  set  out  in  plaintiff's  petition.  This  court  has  often  decided  that, 
if  there  is  any  evidence  which  tends  to  sustain  the  findings  and  judgment,  it 
will  not  review  or  reverse  a  case  because  a  judgment  is  not  sustained  by  the 
weight  or  preponderance  of  the  evidence. 

The  question  whether  a  new  bond  liad  been  given  by  the  defendants  on  the 
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agreement  that  the  old  one  was  to  be  taken  up  and  canceled,  was  a  disputed 
question,  and  there  was  strong  evidence  offered  tending  to  show  this  fcict,  and 
some  evidence  by  the  plaintiff  to  show  that  it  was  given  to  secure  plaintiff 
against  loss  on  the  further  sales  and  advances  to  be  made  by  it  to  the  defend- 
ant E.  Cooper,  and  that  his  indebtedness  was  largely  increased  after  the  giv- 
ing of  this  new  bond;  tending  to  show  that  the  defendant  Cooper,  as  well  as 
the  plaintiff,  regarded  it  as  a  security  for  these  new  advances  and  new  indebt- 
edness. But  this  question  was  one  of  fact  to  be  determined  by  tlie  court  or 
jury  trying  the  cause,  and  we  cannot  say  that  the  amount  of  recovery  was 
too  large  under  this  evidence. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By.  THE  Court.    It  is  so  ordered:  all  the  justices  concurring. 


(8T  Kan.  217) 

Washburn  v.  Board  of  Co.  Com'rs  of  Shawnee  Co. 

{Supreme  Court  of  Kar sets.    October  ,8,  1887.) 

Constitutional  Law — Statute  Authorizing  Tax  to  Build  Jail. 

Chapter  74,  Laws  1886,  ("An  act  authorizing  and  directing  the  county  commis- 
sioners of  Shawnee  county  to  levy  an  assessment  to  build  a  jail  and  jailer's  resi- 
dence," approved  February  4,  1886.)  is  constitutional  and  valid. 

{Syllabus  by  the  Court.) 

Error  from  superior  court,  Shawnee  county;  W.  C.  Webb,  Judge. 
On  March  23,  1886,  the  plaintiffs  in  error  filed  in  the  superior  court  of 
Shawnee  county  their  petition,  which,  omitting  the  title,  reads  as  follows: 

"petition. 
"The  plaintiffs,  A.  Washburn,  H.  R.  Clark,  Thomas  White,  John  Arm- 
strong, H.  D.  Rice,  H.  H.  Wallace,  and  J.  C.  Otis,  who  sue  for  themselves, 
nnX  for  all  others  similarly  situated,  bring  this  their  action  against  the  de- 
fendant, the  board  of  county  commissioners  of  Shawnee  county,  and  for  their 
aiuse  of  action  against  the  defendant  say  that  the  plaintiffs  are  each  residents, 
citizens,  electors,  and  tax-payers  of  the  county  of  Shawnee,  and  have  both 
real  and  personal  property  subject  to  the  payment  of  any  county  tax  that  may 
be  levied  in  said  county  under  the  act  hereinafter  mentioned.  The  plaintiffs 
bring  this  suit  as  residents,  citizens,  electors,  and  tax-payers  of  the  county  of 
Shawnee,  not  only  for  themselves,  but  for  all  other  residents,  citizens,  elec- 
tors, and  tax-payers  of  Shawnee  county  similarly  situated,  and  who,  by  rea- 
son of  their  great  number,  cannot  be  made  parties  by  ?iame.  The  plaintiffs 
say  that  the  legislature  of  the  state  of  Kansas  passed  an  act,  which  was  ap- 
proved and  published,  and  which  became  a  law,  on  February  6,  1886,  and 
which  act  is  in  words  and  figures  following,  that  is  to  say: 

"*  House  Bill  No.  110. 
" « [First  published  February  5,  1886.] 
"*An  act  authorizing  and  directing  the  county  commissioners  of  Shawnee 
county  to  levy  an  assessment  to  build  a  jail  and  jailer's  residence. 
"*  T3e  it  enacted  by  the  legislature  of  the  state  of  Kansas: 
"'Section  1.  That  the  board  of  county  commissioners  of  Shawnee  county 
are  hereby  authorized  and  directed  to  levy  a  special  tax  on  all  taxable  property 
within  said  county,  not  exceeding  six  mills  on  the  dollar,  for  the  purpose  of 
electing  and  completing  a  jail  and  jailer's  residence,  and  that  the  said  levy 
shall  be  made  at  the  time  of  making  the  next  general  annual  levy  of  taxes: 
provided  if,  in  the  judgment  of  said  board,  it  is  deemed  best  for  the  in- 
terests of  the  county,  they  may  contract  for  one-half  the  proposed  work  to  be 
done  in  eighteen  hundred  and  eighty-six,  and  the  remaining  one-half,  or  the 
whole  work,  to  be  completed  in  eighteen  hundred  and  eighty-seven;  in  which 
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case  they  shall  levy  a  special  tax  of  one-half  the  amount  agreed  upon  to  be 
levied,  not  exceeding  three  mills  on  the  dollar,  for  said  purpose,  in  eighteen 
hundred  and  eighty-six,  and  a  like  amount  in  eighteen  hundred  and  eighty- 
seven. 

"''Sec.  2.  The  said  board  shall  employ  a  competent  and  qualified  archi- 
tect,  of  known  skill  and  ability  in  his  profession,  who  shall  submit  plans, 
specifications,  and  estimates  for  the  said  jail  and  jailer*s  residence,  which  be- 
ing adopted  by  said  board,  they  shall  advertise  for  bids,  either  for  the  whole 
work,  or  for  parts  of  said  work,  each  bidder  to  file  with  his  bid  a  bond  with 
two  sureties,  worth,  over  aivi  above  all  legal  liabilities  and  exemptions,  double 
the  amount  of  the  said  bid,  conditioned  for  the  faithful  performance  of  the 
work  should  the  contract  be  awarded  to  him.  The  architect  shall  make  all 
estimates  on  work  performed  and  material  furnished  on  all  contracts,  r^erv- 
ing  to  the  county  ten  per  centum  in  authenticating  all  estimates  of  work  per- 
formed, or  material  furnished,  until  such  contract  shall  be  completed,  in- 
spected, and  accepted  by  the  said  board. 

^ '  Sec.  3.  As  soon  as  practicable  after  the  passage  of  this  act,  the  contract 
for  said'  jail  and  jailer's  residence  shall  be  let  to  the  lowest  responsible  bidder, 
and  estimates  for  work  performed  and  material  furnished  shall  be  submitted 
montlily  to  the  said  board  by  the  architect;  whereupon  the  said  board  is 
hereby  authorized  to  issue  scrip,  to  be  designated  as  "Shawnee  County  Jail 
Scrip,"  bearing  seven  per  cent,  interest  per  annum,  which  scrip  shall  be 
signed  by  the  chairman  of  said  board,  and  attested  by  the  county  clerk,  and  bo 
redeemed  by  the  county  treasurer  at  his  office,  according  to  date  of  issue  of 
said  scrip,  just  as  rapidly  as  money  arising  from  the  levy  herein  provided  for 
shall  accumulate  in  the  country  treasury. 

"  *  Sec.  4.  This  act  shall  be  in  force  on  and  after  its  publication  in  the  Daily 
Topeka  Capital. 

**  •  Approved  February  4,  1886. 

"•I  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  the  orig- 
inal enrolled  bill  now  on  file  in  my  office,  and  that  the  same  was  published  in 
the  official  state  paper,  February  5,  1886. 

"  •  E.  B.  Allen,  Secretary  of  State.* 

"The  plaintiffs  further  state  that  the  defendant  is  about  to  employ  an  arch- 
itect under  the  provisions  of  the  before-mentioned  act,  and  will  do  so  at  once 
unless  restrained  by  the  order  of  this  honorable  court. 

"The  plaintiffs  further  state  that  the  defendant  is  about  entering  into  a 
contract  for  a  jail  and  jailer's  residence  under  the  provisions  of  said  act,  and 
will  do  so  unless  restrained  by  the  order  of  this  honorable  court. 

"The  plaintiffs  further  state  that  the  defendant  will,  at  the  time  fixed  by 
law  for  milking  the  next  general  annual  levy  of  taxes,  levy  a  special  tax  on 
all  the  taxable  property  within  said  county  of  Shawnee,  and  including  all  the 
property  of  the  plaintiffs,  both  real  and  personal,  and  will  do  so  unless  re- 
strained by  the  order  of  tliis  honorable  court. 

"The  plaintiffs  further  state  that  the  defendant,  in  addition  to  making  the 
contract  aforesaid,  will  speedily  thereafter  issue  scrip,  to  be  designated  as 
•Shawnee  County  Jail  Scrip,'  under  the  provisions  of  said  act,  and  will  do  so 
unless  restrained  by  this  honorable  court. 

"The  plaintiffs  further  state  that  all  the  acts  of  the  defendant  aforesaid, 
threatened  to  and  about  to  be  done,  are  illegal  and  void  in  this:  (1)  That  the 
pretended  law  hereinbefore  recited,  and  under  whose  pretended  provisions  all 
the  aforesaid  acts  of  the  defendant  are  threatened  to  be  done,  is  void;  (2)  that 
the  subject-matter  is  not  embraced  within  the  title  of  the  act;  (3)  that  the 
title  of  the  act  does  not  authorize  them  to  levy  a  tax,  nor  is  the  levy  of  a  tax 
within  the  scope  of  the  title  of  said  act;  (4)  that  the  authority  to  contract  for 
a  jail  and  jailer's  residence,  and  to  employ  an  architect,  is  not  embraced  or  in- 
cluded in  the  title  of  the  act;  (5)  that  the  expenditure  of  money  for,  or  the 
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levy  of  a  tax  to  pay  for,  a  jailer's  residence,  is  not  for  a  public  purpose;  (6) 
that  there  is  now,  and,  has  been  for  a  long  period  of  years,  within  the  county 
of  Shawnee,  and  in  use,  a  jail,  provided  and  built  according  to  the  general 
law,  and  pursuant  to  and  by  a  levy  of  tax  for  the  payment  thereof  on  the  tax- 
able property  of  Shawnee  county;  (7)  that  there  is  upon  the  statute  books  a 
requirement  of  law,  and  which  is  unrepealed,  that  requires  the  defendant,  be- 
fore they  shall  proceed  to  build  any  permanent  county  buildings,  and  assess  a 
tax  for  that  purpose,  that  the  defendant  sliall  first  submit  tite  question  to  a 
vote  of  the  electors  of  the  county  at  some  general  or  special  election,  and  must 
be  authorized  by  an  aflarmative  vote  cast  at  said  election. 

"And  the  plaintiffs  aver  that  the  defendant  proposes  to  let  the  contract  for 
said  jail  and  jailer's  residence  without  submitting  it  to  the  electors  of  Shaw- 
nee county. 

"And  the  plaintiffs  further  aver  that  the  jail  and  jailer's  residence  pro- 
posed to  be  built  by  the  defendant  is  intended  to  be,  and  will  be,  a  permanent 
county  building,  and  that  no  election  whatever  has  ever  been  held  of  sub- 
mitted to  the  electors  of  said  county  authorizing  the  same  to  be  done. 

"The  plaintiffs  further  state  that  the  defendant  proposes  to  employ  said 
architect,  and  make  said  contract,  and  pay  for  the  same  by  the  issuance  of 
Shawnee  county  jail  scrip,  bearing  seven  per  cent,  interest  per  annum,  and 
which  these  plaintiffs  aver  will  be  done  without  having  any  of  the  claims 
concerning  the  same  audited,  and  contrary  to  the  law  in  such  cases  made  and 
provided  concerning  expenditures  in  said  county.  And  for  such  other  rea- 
sons as  may  be  urged  in  argument  upon  the  hearing  hereof,  the  plaintiffs 
again  aver,  and  charge  the  fact  to  be,  that  all  of  said  contemplated  acts  of  the 
defendant  under  said  pretended  law,  and  the  law  itself,  are  null  and  void. 

"The  plaintiffs  further  state  that  if  the  defendant  is  permitted  to  hire  said 
architect,  to  contract  and  build  said  jail  and  jailer's  residence,  issue  scrip 
therefor,  and  levy  said  tax  to  pay  said  scrip,  that  it  will  inflict  a  large  amount 
of  illegal  expenditure  and  unnecessary  tax  charges  upon  the  property  of  the 
plaintiffs,  and  to  their,  and  each  of  their,  great  and  irreparable  injury. 

"Plaintiffs  aver  and  charge  the  fact  to  be  that  the  taxable  property  of 
Shawnee  county  exceeds  five  millions  of  dollars,  and  that  a  levy  made  by  the 
defendant  under  the  statute  pjissed  in  1886  will  make  the  current  expenses  of 
Shawnee  county  exceed  five  mills  upon  the  dollar. 

"Wherefore  the  plaintiffs  ask  that  a  temporary  injunction  may  issue  re- 
straining the  defendant  from  hiring  said  architect,  from  the  building  of  said 
jail  and  jailer's  residence,  from  issuing  any  Shawnee  county  jail  scrip  in 
payment  thereof,  or  from  levying  said  tax  provided  by  said  pretended  act,  and 
that  upon  a  final  hearing  the  plaintiffs  demand  that  said  injunction  may  be 
made  perpetual,  and  for  such  other  relief  as  may  be  proper,  and  for  costs  of 
suit." 

This  petition  was  duly  verified. 

On  March  27,  1886,  the  plaintiffs,  upon  this  petition,  and  upon  no  other 
pleadings  or  evidence,  asked  the  court  to  grant  them  the  temporary  injunc- 
tion prayed  for;  which  the  court  refused;  and  to  reverse  this  ruling  of  the 
court  below,  refusing  the  temporary  injunction,  the  plaintiffs  bring  the  case 
to  this  court. 

H,  H,  Harris  and  Waters  <6  Chase,  for  plaintiffs  in  error.  Overmeyer  cfe 
Safford  and  Qharlea  Curtis,  for  defendant  in  error. 

Valentine,  J.  The'  only  question  involved  in  this  case  is  whether  chap- 
ter 74,  Laws  1886,  ("An  act  authorizing  and  directing  the  county  commis- 
sioners of  Shawnee  county  to  levy  an  assessment  to  build  a  jail  and  jailer's 
residence,"  approved  February  4,  1886,)  is  constitutional  and  valid  or  not. 
The  court  below,  the  superior  court  of  Shawnee  county,  upon  an  application 
for  a  temporary  injunction,  held  it  to  be  constitutional  and  valid,  and  refused 
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the  injunction,  (3  Kan.  Law  J.  118;)  and  from  that  refusal  the  plaintiffs 
bring  the  case  to  this  court.  The  question  is  now  of  but  very  little  importance, 
for  the  jail  and  jailer's  residence— one  building — has  already  been  built,  and 
all  the  other  matters  and  things  which  the  plaintiffs  wish  to  have  restrained 
have  been  performed.  Eeally,  the  only  material  question  left  in  the  case  is, 
who  shall  pay  the  costs?  We  think  the  act  is  valid.  The  words  "levy  an  as- 
sessment," in  the  title  to  the  act,  was  intended  to  mean  levy  a  tax;  and,  as 
the  tax  was  "to  build  a  jail  and  jailer's  residence,  '*  the  legislature  had  author- 
ity to  provide  in  the  body  of  the  act,  as  ^hey  did,  for  the  building  of  such  jail 
and  jailer's  residence,  including  all  the  necessary  details.  The  jail  and  jailer's 
residence  was  intended  to  be  only  one  building. 

Even  if  Shawnee  county  already  had  a  jail,  that  fact  would  not  prevent  the 
legislature  from  giving  authority  to  the  county  commissioners  to  build  an- 
other jail;  and  the  fact  that  there  may  have  been  a  general  law  authorizing 
the  building  of  county  jails  would  not  prevent  the  legislature  from  passing  a 
special  act  for  the  same  purpose,  provided  tlie  general  law  could  not  well  be 
made  applicable.  Also,  the  fact  that  the  act  authorizes  the  county  commis- 
sioners to  build  a  jail,  without  submitting  the  question  to  a  vote  of  the  electors 
of  Shawnee  county,  we  do  not  think  renders  the  act  void.  In  fact,  we  think 
the  act  is  valid,  and  the  judgment  and  order  of  the  court  below  will  be  af- 
firmed. ^ 

(All  the  justices  concurring.) 


(37  Kan.  226) 

State  v.  Dorset. 

{Supreme  Court  of  Kansas.    October  8,  1887.) 

Larceny — ^AfpbaIi — Record  Omittino  Evidence  and  Instructions. 

Where  defendant  claims,  on  appeal,  that  he  was  erroneously  tried  and  convict5-i 
for  larceny  generally,  while  he  should  have  been  tried  under  the  statute  relating  tc 
j)ick-pockets,  and  the  record  does  not  properly  show  the  evidence  or  the  instruc- 
tions refused  by  the  trial  court,  and  does  not  otherwise  show  the  manner  in  which 
the  property  was  stolen,  the  judgment  will  be  affirmed ;'  following  l^ate  v.  McCtin- 
tock,  14  Pac.  Rep.  611. 

Appeal  from  district  court,  Summer  county";  J.  T.  Herrick,  Judge. 
8.  B.  Bradford^  Atty.  Gen.,  and  /.  i.  Qrider,  for  the  State.     Boy  c£  Neu^ 
stadtf  for  appellant. 

Per  Curiam.  The  defendant,  Robert  Dorsey,  was  charged  upon  a  crim- 
inal information  with  stealing  certain  United  Stated  treasury  notes  and  cer- 
tain national  bank-notes  of  the  aggregate  value  of  $30,  and  the  property  of 
Charles  Carr.  He  was  tried  upon  this  charge  and  convicted,  and  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of  twoyeara;  and 
from  this  sentence  he  now  appeals  to  this  court.  He  now  claims  that  the 
larceny  was  committed  by  means  of  his  taking  the  money  from  the  pocket  of 
said  Charles  Carr;  and  claims  that  the  conviction  was  therefore  erroneous;' 
and  this  he  claims  upon  the  theory  tl\at  the  defendant  was  charged,  tried,  and 
convicted  for  larceny  generally,  under  section  78  of  the  act  relating  to  crimes 
and  punishments;  while  he  should  have  been  and  could  only  be  tried  or  con- 
victed for  pocket-picking,  under  chapter  105  of  the  Laws  of  1886,  relating  to 
pick-pockets.  The  question,  however,  which  is  attempted  to  be  presented  to 
this  court,  is  not  in  the  case;  for  neither  the  evidence  nor  theinstructionc 
refused  by  the  trial  court  have  been  properly  preserved  in  the  record,  nor  is 
there  anything  else  in  the  record  which  shows  the  manner  in  which  the  money 
was  stolen.  The  judgment  of  the  court  below  will  be  affirmed  upon  the  au- 
thority of  the  case  of  State  v.  AfcClintock,  14  Pac.  Rep.  511, 


Digitized  by 


Google 


Kan.]  COUNTY  of  wabaunsee  v,  bisby.  241 

(37  Kan.  263) 

Board  of  Co.  Com'rs  of  Wabaunsee  Co.  v.  Bisby. 

{Supreme  Court  of  Kansat,    October  8,  1887.) 

Highways — Award  of  Damages — Appeal — Review. 

Where  an  appeal  is  taken  by  a  land-owner  from  an  award  of  damages  allowed  for 
the  location  of  a  public  road  across  his  lands,  htld,  that  the  only  question  thecoiirt 
has  jurisdiction  to  hear  and  determine  on  saida^)peal  is  the  amount  of  damages  ap- 
pellant is  entitled  to ;  and  further  hefd,  that  it  is  no  defense  to  said  action  that  a 
public  road  had  been  previously  laid  out  and  established  over  the  same  right  of 
way. 

{SyOabus  by  Ciogston,  C.) 

Error  from  district  court,  Wabaunsee  county;  R.  B.  Spilman,  Judge. 

This  was  an  appeal  to  the  district  court  of  Wabaunsee  county  from  the  al- 
lowance of  damages  by  the  board  of  county  commissioners  on  account  of  the 
location  and  establishment  of  a  public  road  through  the  lands  of  the  defend- 
ant in  error.  Trial  by  the  court,  jury  being  waived,  and  judgment  for  the 
plaintiff  below,  defendant  in  error,  for  $99.40  costs,  and  the  county  brings  the 
case  here  for  review. 

W,  A,  Doointle,  for  plaintiff  in  error,  ff.  A,  Pierce,  for  defendant  in  er- 
ror. 

Clogston,  C.  The  only  errors  complained  of  in  this  case  are — First^  that 
the  court  erred  in  refusing  to  allow  the  defendant  to  introduce  in  evidence  the 
townsliip  record,  tending  to  show  a  location  and  establishment  of  a  public 
road  through  plaintiff's  land  in  1859;  second,  the  court  erred  in  refusing  to 
admit  in  evidence  the  record  of  the  county  clerk,  tending  to  show  the  location 
of  a  public  road  over  a  part  of  the  plaintiff's  land  in  1868;  and,  third,  that 
•  the  judgment  ought  to  have  been  for  the  defendant  below,  instead  of  for  the 
plaintiff.     The  statute  under  which  this  appeal  was  taken  is  as  follows: 

"Sec.  7.  It  shall  be  the  duty  of  the  viewers,  at  the  same  time  that  they 
make  their  report  of  the  view,  to  make  also  a  separate  report  to  the  county 
commissioners  in  writing,  stating  the  amount  of  damages,  if  any,  by  them  as- 
sessed, and  to  whom.^  They  shall  also  be  required  to  submit  with  such  report 
the  written  application  on  which  assessments  have  been  made.  All  allow- 
ances for  damages,  as  provided  in  this  act,  shall  be  subject  to  revision  by  said 
board  of  county  commissionei*s;  and  any  person  feeling  himself  aggrieved  by 
the  award  of  damages  made  by  thq  board  of  county  commissioners  may  appeal 
from  the  decision  of  the  said  board  of  county  commissioners  to  the  district 
court,  upon  the  same  terms,  in  the  same  manner,  and  with  like  effect  as  in 
appeals  from  judgments  of  justices  of  the  peace  in  civil  cases." 

Under  this  provision  the  only  thing  that  the  district  court  had  jurisdiction 
to  hear  and  determine  was  the  amount  of  damages  plaintiff  was  entitled  to; 
nothing  else.  The  location  and  establishment  of  the  road  was  final  when  it 
was  located  and  established  by  the  board  of  county  commissioners.  Then  only 
such  testimony  as  tended  to  establish  or  show  the  damages  of  the  plaintiff 
wa^  competent.  The  proceedings  before  the  county  commissioners  were  the 
regular  proceedings  to  establish  a  pgblic  road.  A  petition  had  been  presented ; 
publication  had;  viewers  appointed ;  notice  to  land-holders  given.  The  view- 
ers met,  together  with  the  surveyor,  and  surveyed  and  located  the  road. 
They  heard  claims  for  damages^  and  made  awards  of  damages,  and  allowed 
the  plaintiff  $10.  Their  report  was  properly  made  to  the  board  of  county 
commissioners.  The  commissioners  conftimed  their  report,  and  allowed  the 
plaintiff  the  same  damages  awarded  by  the  viewers.  From  this  award  of 
damages  he  appeals. 

The  evidence  sought  to  be  introduced  to  show,  or  tending  to  show,  that  a 
road  had  been  established  over  this  same  route  by  the  county  some  years  be- 
fore, was  not  competent  for  the  purpose  of  showing  the  amount  of  his  dam- 
v. 15p.no. 6 — 16 
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ages.  The  county  was  treating  this  matter  as  if  no  road  had  ever  been 
located  there.  Whatever  proceedings  had  taken  place  prior  to  that  time  thej 
were  entirely  ignoring.  They  were  saying  to  the  defendant,  "We  are  going 
to  locate  and  establish  a  road  over  your  land,  and,  if  you  claim  damages,  you 
must  present  your  claim;"  and  after  it  has  done  this  it  cannot  be  heard  to  say, 
•*A  public  road  is  already  established  over  this  same  route,  and  thei*efore  you 
are  not  damaged. "  Such  a  claim  would  be  proper  if  this  was  an  application  to 
compel  the  defendant  to  open  a  public  road  which  it  was  alleged  he  had  ob- 
structed or  closed  up.  The  evidence  clearly  shows  that  the  plaintiff  was  en- 
titled to  at  least  the  amount  found  by  the  court. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  212) 

Sachrowitz  t).  Atchison.  T.  &  S.  F.  R.  CJo. 

(Supreme  Cowt  of  Karmu.    October  8,  1887.) 

Railboad  Coxpanieb — Assault  upon  Passbngbb  bt  dTRANOEB. 

Where  it  appears  that  the  plaintiir,  while  standing  upon  the  platform  of  one  of 
the  cars  of  a  train,  which  he  was  about  to  enter  as  a  passenger,  was  knocked  off 
and  robbed,  just  as  the  train  started,  by  a  person  holding  a  lantern  in  one  hand 
and  a  club  in  the  other;  and  where  it  does  not  appear  that  the  person  committing 
the  assault  and  robbery  was  an  employe  of  the  railroad  company,  otherwise  than 
that  he  carried  a  lantern  with  letters  on  it,  and  wore  a  cap  with  a  badge  upon  it; 
and  where  it  does  not  appear  that  the  assault  wa^  made  in  ejecting,  or  attempting 
to  eject,  the  plaintiU'  fronj  the  cars,  by  any  one  connected  with  the  operation  of 
the  train,  or  having  any  charge  of  the  depot,  its  grounds,  or  the  road ;  and  where 
It  further  appears  that  the  alleged  assault  was  wholly. disconnected  from  any  serv- 
ice in  which  any  employe  of  the  railroad  company  was  engaged:  held^  that  the 
railroad  company  operatmg  the  train  is  not  responsible  for  the  wrongful  acta  com- 
mitted upon  the  plaintilT,  under  a  petition  charging  that  the  plaintiff  was  assaulted 
and  injured  by  the  servants  and  employes  operating  and  controlling  a  train  of  the 
com(>any. 

(Syllabus  by  the  Court,) 

Error  from  district  court,  Reno  county;  L.  Houk,  Judge. 
W,  T,  Buckner,  for  plaintiff  in  error.     Geo.  R.  Peck,  A,  A.  ffurd,  and  C 
if.  Sterry,  for  defendant  in  error. 

Horton,  C.  J.  This  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  for  peraonal  injuries  which  he  alleges  he  sustained  through  the  con- 
duct of  one  of  the  servants  or  agents  of  the  defendant  in  eiTor.  The  defend- 
ant, in  its  answer,  averred  that  the  plaintiff  sustained  his  injuries  in  attempt- 
ing to  climb  upon  a  freight  car  while  in  motion,  with  the  intention  of  riding 
on  the  car  without  paying  any  fare. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  show  that  he  was  a  He- 
brew, and  had  only  been  living  in  the  United  States  some  two  years;  chat 
just  previous  to  his  injuries  he  had  started  to  go  from  Pueblo  to  Kansas  City, 
and  had  purchased  a  ticket  to  be  transported  from  Pueblo  to  Kansas  City  over 
defendant's  road;  that  he  had  a  grip-sack  containing  his  personal  effects, 
which  he  shipped  by  express  to  Kansas  City,  not  wishing  to  be  bothered  with 
it  on  the  cars;  that  when  he  had  reached  a  point  between  Hutchinson  and 
Burrton,  the  conductor  put  him  off  the  train  he  was  riding  on  becanse  he 
had  either  lost  the  pasteboard  given  him  by  a  former  conductor,  or  that  con- 
ductor had  taken  it  up;  that  when  he  was  put  off  the  train  he  had  about  five 
dollars  in  money;  that  he  walked  on  to  Burrton,  reaching  their  shortly  after 
noon;  that  while  at  Burrton  he  met  a  young  man  with  whom  he  could  talk 
a  little,  as  this  young  man  could  talk  German;  that  he  gave  this  young  man 
a  half  dollar  in  exchange  for  a  cigar-case,  and  then  walked  around  with  him 
until  towards  evening,  when  they  went  into  a  private  house  and  got  a  meal; 


Digitized  by 


Google 


Kan.]  BACHROWITZ  V.  ATCHISON,  T.  A  8.  F.  R.  €»•  243 

that  after  this  he  left  the  young  man,  and  walked  south  of  town  some  dis- 
tance, and  while  he  was  there  the  regular  passenger  train  going  east  passed 
through  Burrton;  that  shortly  after  10  o'clock  he  came  back  towards  the 
depot,  and,  as  he  came,  he  saw  the  emigrant  train  standing  there,  and  he 
then  concluded  to  purchase  a  ticket  to  go  to  Newton  upon  it;  that  he  there- 
after attempted  to  cross  over  the  cars  to  the  platform  and  to  the  station,  which 
was  on  the  other  side,  but,  as  he  got  upon  the  platform  of  one  of  the  cars, 
the  cars  started,  and  he  gave  up  his  attempt  to  get  to  the  depot;  that,  just  as 
the  cars  started,  a  man  having  a  lantern  with  letters  upon  it,  and  a  cap  with 
a  badge  on  it,  holding  the  lantern  in  one  hand,  and  a  club  in  the  other,  jumped 
upon  the  same  platform,  and  struck  the  plaintiff  with  both  the  club  and  the 
lantern,  or  with  one,  on  the  head,  knocking  him  senseless  on  the  ground; 
that  plaintiff  never  saw  the  man  before;  that  he  had  no  words  with  him  at 
the  time.  The  only  thing  said  by  either  preceding  the  blows  was  the  words, 
"You  God  damned  son  of  a  bitch,"  uttered  by  the  man  who  struck  him;  that 
plaintiff  at  the  titne  could  neither  write,  speak,  nor  understiind  English,  and 
did  not  and  does  not  know  what  the  letters  were  which  were  on  the  lantern, 
or  the  badge  on  this  man*s  cap;  that  he  thought  this  man  was  a  railroad  man 
because  he  bad  a  lantern  with  letters  on  it,  and  a  cap  with  a  badge  on  it;  that 
was  the  only  reason  for  saying  or  believing  that  he  was  a  railroad  man;  that, 
after  plaintiff  had  lain  where  lie  fell  for  two  or  three  minutes,  this  same  man 
came  running  towards  him,  and  told  him  to  get  up,  but  plaintiff  could  not; 
that  he  seized  the  plaintiff,  and,  raising  him  up  with  one  hand,  went  through 
his  pockets  with  the  other;  that,  as  he  did  so,  another  man  came  running  to- 
wards them,  and,  as  this  man  came,  the  one  who  had  hold  of  him  dropped 
him  and  ran  off  towards  the  town,  away  from  the  direction  in  which  the  train 
was;  that  this  other  man  coming  up,  an  alarm  was  given,  and  the  citizens 
came  and  carried  him  to  Dr.  McAtee's  office,  where  Dr.  McAtee  and  his  brother 
dressed  his  arm  and  set  the  bones;  that  the  next  morning  Dr.  Smalt,  who  was 
in  the  employ  of  the  defendant,  came  and  examined  the  arm  and  the  dressing, 
and  stated  that  it  was  all  right;  that  afterwards  his  arm  had  to  be  ampu- 
tated because  of  the  unskillful  and  negligent  manner  in  which  it  was  set. 

The  defendant  gave  evidence  tending  to  show  that  between  10  and  11 
o'clock  on  the  night  of  June  26, 1882,  a  train  called  "emigrant  train,"  consist- 
ing of  engine,  freight,  and  emigrant  passenger  ca]*s,  arrived  at  Burrton  on  its 
way  east,  and  stopped  there  so  that  the  engine  could  take  water  at  the  tank; 
that,  as  the  rear  of  the  train  passed  the  depot,  the  conductor,  hearing  some 
one  hollowing  as  though  he  was  hurt,  caused  the  train  to  be  stopped,  and  with 
the  brakeman  went  to  the  spot  where  the  noise  proceeded  from,  and  found  two 
men,  dressed  and  looking  like  tramps, — one  of  them  was  lying  on  the  ground, 
apparently  hurt  and  in  pain,  and  the  other  was  holding  this  man's  head  up  and 
crying;  that  the  one  who  was  not  hurt,  upon  inquiry  ad  to  what  was  the  mat- 
ter, stated,  in  substance,  that  he  and  the  Injured  man,  whom  he  called  "Joe" 
and  "Partner,"  had  been  beating  their  way  from  Denver  east,  stealing  rides 
when  they  could  on  the  cars,  and  that  they  had  been  put  off  a  train  early  that 
morning  at  Burrton,  and  that  they  had  watched  every  opportunity  to  get  upon 
this  train,  and  started  to  climb  up  the  side  of  one  of  the  freight  cars  on  the 
ladder  after  the  train  had  started,  and  that  the  man  who  was  hurt  was  clumsy 
and  awkward  about  such  business;  that,  as  he  reached  the  top,  he  fell  and 
struck  the  ground,  and  severely  hurt  himseK;  that  the  conductor  dispatched 
the  man  who  was  not  hurt  in  search  of  a  doctor,  and  soon  a  doctor  arrived 
with  some  of  the  citizens  of  the  town,  and  the  man  was  carried  to  the  doctor's 
office,  where  it  was  found  that  his  arm  was  broken  badly;  that  after  a  while 
this  arm  was  set,  and  the  plaintiff  was  left  in  the  doctor's  office  that  night, 
in  care  of  the  man  who  was  with  him  :*  that  afterwards  it  was  ascertained  the 
arm  had  not  been  properly  set,  and  that  amputation  was  necessary  in  order  to 
save  the  plaintiff's  life,  and  therefore  his  arm  was  amputated;  that  when  the 
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plaintiff  was  taken  to  the  doctor's  office,  the  city  mai-shal,  who  was  present, 
searched  his  pockets  for  such  valuables  as  he  might  have,  for  the  purpose  of 
keeping  them  for  him,  but  discovered  nothing  except  a  loaded  revolver. 

The  case  was  submitted  to  the  court  with  a  jury,  and  the  jury  returned  a 
verdict  in  favor  of  the  defendant.  The  court  subsequently  approved  the  ver- 
dict, and  rendered  judgment  accordingly.  The  plaintiff,  in  his  proceedings 
in  error,  alleges  that  tSe  district  court  improperly  received  upon  the  trial  the 
declarations  of  a  person  knownas  "Cooney,"  who  claimed  to  be  the  "partner" 
of  the  plaintiff,  as  to  the  manner  of  his  receiving  his  injuries.  Exceptions 
were  also  taken  to  certain  instructions. 

A  careful  examination  of  the  record  convinces  us  that  the  court  below  could 
not  have  committed  any  error  prejudicial  to  the  rights  of  the  plaintiff.  After 
the  plaintiff  had  produced  all  of  his  evidence,  the  defendant  demurred  thereto, 
and  the  court  overruled  the  demurrer.  Thereupon  the  defendant  introduced 
the  evidence  heretofore  recited,  tending  to  show  that  the  plaintiff  was  acci- 
dentally Injured  while  endeavoring  to  climb  up  the  side  of  a  car  in  motion, 
with  the  intention  of  stealing  a  ride  thereon.  The  plaintiff  did  not  show, 
upon  the  trial,  that  the  person  whom  he  alleges  knocked  him  down  and  robbed 
him  was  the  servant  or  agent  of  the  defendant;  but  even  if  we  assume  that 
because  the  man  who  assaulted  him  had  a  lantern  in  his  hand  with  letters  on 
it,  and  wore  a  cap  with  a  badge,  that  therefore  he  was  an  employe  of  the  de- 
fendant, it  does  not  follow  that  he  was  acting  in  the  course  of  his  employment 
in  making  the  assault.  It  is  not  claimed  that  he  was  employed  directly  to 
make  the  assault.  It  does  not  appear  that  he  had  charge  of  the  train,  or  of 
the  car  upon  which  the  plaintiff  W4is  standing  when  he  claims  he  was  knocked 
off.  The  plaintiff  testified  that  the  person  who  struck  and  robbed  him  did  not 
run  towards  the  train  after  he  had  got  his  money,  but  ran  the  other  way; 
that  he  went  down  town.  The  evidence  of  the  plaintiff  is  insufficient  in  not 
showing  that  the  person  who  assaulted  him  was  in  the  employ  of  the  defend- 
ant. Even  if  we  concede  he  has  shown  that  much,  yet  his  evidence  is  fatally 
defective  in  not  showing  that  the  wrongful  acts  alleged,  were  done  by  the 
servant  or  agent  of  the  defendant  in  the  course  or  within  the  scope  of  his  em- 
ployment. Hudsojh  V.  Railway  Co.,  16  Kan.  470.  This  action  was  not  brouglit 
against  the  defendant  for  its  negligence  in  not  protecting  the  plaintiff  while 
a  passenger  on  its  train  from  the  assault  of  some  third  imrty;  and  it  nowliere 
appears  in  the  evidence  that  he  was  thrown  from  the  train  by  any  person  con- 
nected in  any  way  with  its  operation. 

The  evidence  offered  by  the  defendant,  after  the  demurrer  was  overruled, 
did  not  supply  the  omissions  in  the  plaintiff's  case.  Upon  the  evidence  of 
the  plaintiff,  the  trial  court  would  have  been  justified  in  withdrawing  the  case 
from  the  consideration  of  the  jury,  and  in  deciding  it  in  favor  of  the  defend- 
ant. After  all  the  evidence  had  been  presented  on  both  sides,  the  court  would 
have  been  justified  in  instructing  the  jury  to  render  a  verdict  for  the  defend- 
ant. 

As  there  is  no  evidence  in  the  record  tending  to  show  that  the  assault  and 
robbery  grew  out  of  any  service  in  which  any  employe  of  the  defendant  was 
engaged,  or  that  was  in  the  line  of  the  duty  of  any  employe  of  the  defend- 
ant, but  appeal's  to  have  been  clearly  disconnected  therefrom,  the  judgment 
rendered  is  the  only  one  that  the  evidence  will  support.  Under  these  circum- 
stances, it  is  unnecessary  to  discuss  the  various  alleged  errors  presented  in 
the  briefs  of  plaintiff.     The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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(87  Kan.  391) 

CoRMAGK  V,  WoLCOTT,  Register,  etc. 
{Supreme  Court  of  Karisas.    October  8,  1887.) 

Registeb  of  Deeds— Mandamus— Private  Parties  cannot  Copy  Bntibb  Rboords. 

The  register  of  deeds  will  not  be  compelled  by  mandamus  to  perniit  any  person  to 
make  copies  of  the  entire  records  in  his  office,  for  the  purpose  of  making  a  set  of 
abstract  boolu  for  private  use  or  speculation ;  and  no  such  right  is  given  by  section 
211,  c.  25,  Ck)mp.  Laws  1885. 

{SyVabus  by  Clogston,  C.) 

Original 'proceedings  in  mandamus, 

Tliis  was  an  application  to  this  court  for  a  writ  of  mandamtis  to  compel  the 
register  of  deeds  of  Bussell  county  to  permit  the  plaintiff  to  make  a  set  of  ab- 
stracts of  the  titles  to  real  estate  in  that  county ;  on  which  petition  an  alternative 
writ  was  by  the  court  granted.  The  defendant  filed  his  motion  to  quash  the 
writ,  for  the  reason  that  the  facts  therein  stated  were  insufficient  at  law  to 
entitle  the  plaintiff  to  recover  the  relief  sought.  The  petition  states,  in  sub- 
stance, as  follows:  That  the  plaintiff  was  a  resident  of  the  county  of  Ottawa, 
and  on  or  about  the  first  of  March,  1887,  desired  to  b,ecome  a  resident  of  Rus- 
sell county  for  the  pui-pose  of  engaging  in  the  business  of  abstracting  the  ti- 
tles in  that  county;  that  on  the  twentieth  day  of  Marcli,  1887,  plaintiff  em- 
ployed A.  W.  Cormack  to  go  to  the  city  of  Russell,  in  said  county,  to  arrange 
with  the  defendant,  the  register  of  deeds  of  said  county,  to  allow  plaintiff  to 
put  an  employe  (J.  T.  Cormack)  in  said  office  for  the  purpose  of  doing  a  part 
of  the  necessary  work  in  making  a  set  of  abstract  books  of  the  titles  of  the 
real  estate  in  said  Russell  county;  that  said  defendant,  as  such  register  of 
deeds,  refused  to  allow  plaintiff's  employe  to  go  to  work  in  the  office,  and 
make  said  examination  of  the  records,  and  make  copies  thereof,  as  described 
by  the  plaintiff,  for  the  purpose  for  which  plaintiff  desired  said  copies  and  in- 
formation. The  plaintiff  further  shows  that,  for  the  purpose  of  making  and 
completing  the  set  of  abstract  books,  it  was  necessary  that  the  plaintiff  and 
his  employes  examine  and  search  the  records  and  papers  belonging  to  said  of- 
fice, and  make  copies  thereof;  and  that  plaintiff  desired  so  to  do  at  reasonable 
times,  and  in  a  proper  manner. 

Thompson  &  Midgely^  for  plaintiff.  H,  L,  Pestana  and  W,  G.  Eastland, 
for  defendant. 

Clogston,  C.  The  defendant's  motion  to  quash  must  be  treated  as  a  de- 
murrer to  the  petition,  and  the  only  question  is,  was  the  plaintiff  entitled  to 
an  examination  of  the  records  and  papers  in  the  office  of  register  of  deeds  of 
Russell  county  for  the  purpose  of  making  a  set  of  abstract  books  of  the  titles 
to  the  real  estate  in  that  county?  The  statute  under  which  plaintiff  claims 
the  right  to  make  this  examination  of  the  records  in  question  is  as  follows: 
"Every  county  officer  shall  keep  his  office  at  the  seat  of  justice  of  his  county, 
and  in  the  office  provided  by  the  county,  if  any  such  has  been  provided;  and 
if  there  be  none  established,  then  at  such  place  as  shall  be  fixed  by  special 
provisions  of  law ;  or  if  there  be  no  such  provisions,  then  at  such  place  as  the 
board  of  county  commissioners  shall  direct;  and  they  shall  each  keep  the  same 
open  dui-jng  the  usual  business  hours  of  each  day,  (Simdays  excepted;)  and 
all  books  and  papers  required  to  be  in  their  offices  shall  be  open  for  the  exam- 
ination of  any  person."  Comp.  Laws  1885,  §  211,  p.  299.  The  statute  also 
defines  the  duty  of  the  register  of  deeds:  "The  register  of  deexls  shall  have 
custody  of,  and  safely  keep  and  preserve,  all  the  books,  records,  deeds,  maps, 
and  papers  deposited  or  kept  in  his  office."     Comp.  Laws  1885,  §  90,  p.  281. 

Before  the  plaintiff  can  maintain  his  claim  in  an  action  of  this  kind  he  must 
show  affirmatively  that  the  right  claimed,  and  which  is  denied  by  the  defend- 
ant, is  a  clear  legal  right,  and  one  of  which  there  can  be  no  doubts  or  excep- 
tions.    The  writ  of  mandamus  only  lies  hffore  this  kind  of  a  right.     A  pub- 
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lie  officer  can  be  compelled  to  do  such  acts  as  the  law  requires  to  be  performed^ 
and  none  other.  The  plaintiff  claims  that  the  records  in  the  office  of  the  reg- 
ister of  deeds  are  public  records  that  every  person  has  a  right  to  inspect,  ex- 
amine, and  copy,  at  all  reasonable  times,  and  in  a  proper  way;  and  the  regis- 
ter cannot  deny  access  to  his  office  or  books  for  such  purpose  to  any  person 
coming  there  at  a  proper  time,  and  in  an  orderly  manner;  and  that  the  regis- 
ter must  transact  the  business  of  the  office,  and  allow  persons  reasonable 
facilities  to  exercise  this  right  in  that  office.  On  the  other  hand,  the  defend- 
ant insists  that  while  the  records  are  public  records,  and  that  all  persons  have 
a  right  to  examine  the  records  and  books  of  that  office  at  all  reasonable  times, 
yet  this  right  is  controlled  to  some  extent  by  the  objects  for  which  the  exam- 
ination is  made,  or  the  use  to  be  made  of  such  information ;  and  that,  as  in 
this  case,  where  the  information  is  to  be  used  for  the  purpose  of  private  spec- 
ulation and  gain,  solely  for  the  benefit  of  the  plaintiff,  for  no  public  use  or 
purpose,  and  not  for  the  purpose  of  an  examination  of  any  title  or  interest  of 
the  plaintiff  therein,  and  not  as  an  attorney  or  agent  of  some  person  having 
an  interest  in  lands,  but  solely  for  the  purpose  of  selling  said  information  to 
others  for  compensation  and  speculation. 

The  question  is  an  embarrassing  one,  and  we  are  not  free  from  doubt.  At 
common  law  parties  had  no  vested  rights  in  the  examination  of  a  record  of 
title,  or  other  public  records,  save  by  some  interest  in  the  land  or  subject  of 
record.  So  no  authorities  at  common  law  can  throw  any  light  upon  this  ques- 
tion; the  practice  of  making  abstract  records  being  of  more  recent  date.  In 
some  states  the  right  has  been  recognized  and  regulated  by  law;  in  others, 
abstracts  are  made  by  permission  of  the  register  of  deeds ;  but  in  this  state  no 
action  of  the  legislature  has  been  had.  Then,  under  the  provisions  of  the 
statute  above  quoted,  the  right  of  the  plaintiff  must  be  found,  if  at  all. 

The  primary  purpose  of  making  and  keeping  a  record  of  the  titles  to  land  is 
that  the  title  and  its  history  may  be  preserved  and  protected,  so  that  the  in- 
formation there  contained  may  be  obtained  by  those  who  seek  it.  Without 
these  records  there  would  soon  be  that  uncertainty  in  the  title  to  real  estate 
that  would  render  it  almost  valueless,  or  involve  its  owners  in  endless  litiga- 
tion to  protect  it.  Necessity  then  requires  that  these  records  shall  be  cor- 
rectly made,  and  when  so  made  to  be  safely  and  securely  kept.  The  law  has 
imposed  this  duty  upon  the  register  of  deeds,  and,  when  any  persons  desire  to 
inspect  the  same,  that  inspection  must  be  under  the  immediate  eye  and  ob- 
servation of  the  register  of  deeds  or  his  deputy.  Otherwise  that  provision  of 
the  law  that  requires  him  to  "safely  keep"  would  impose  a  duty  without  the 
power  to  perform  it.  Then  the  right  to  inspect  must  of  necessity  have  some 
restrictions,  and  must  be  done  under  such  rules  as  the  register  may  fairly  im- 
pose, that  will  tend  to  the  safety  and  preservation  of  his  trust.  The  Viglit 
claimed  by  the  plaintiff  for  himself  and  for  every  person  to  inspect  the  rec- 
ords at  will,  and  make  copies  therefrom,  must  of  equal  necessity  be  governed. 
If  this  right  exists,  it  exists  for  all.  If  tlie  plaintiff  may  naake  abstracts 
of  the  records  and  copies  therefrom,  then  others  have  that  same  right. 
Should  two  or  more  desire  to  make  an  examination  at  the  same  time,  who  is 
to  decide  which  shall  make  the  examination  or  abstract  first,  or  the  length  of 
time  to  be  occupied  in  making  that  abstract?  With  the  right  come  things  in- 
cidental to  that  right;  facilities  for  making  the  copies  desired.  If  no  decision 
or  direction  is  to  be  made,  then  each  may  pursue  his  work  at  the  same  time,  and 
this  must  be  done  under  tlie  Immediate  observation  of  the  register.  He  must 
either  superintend  and  watch  over  this  work,  or  furnish  suitable  deputies  to 
do  so.  Tlie  records  must  be  preserved  and  safely  kept.  If  this  construction 
was  to  be  given,  the  public  would  be  called  upon  to  furnish  greater  facilities 
for  the  register  of  deeds  and  those  desiring  to  make  abstracts  in  his  office; 
and  a  large  expense  would  be  incurred  to  carry  on  a  work  in  which  the  pub- 
lic had  no  special  interest  or  benefit;  it  would  be  enabling  private  individuals 
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to  engage  in  speculation  for  gain  at  the  public  expense.  In  large  and  popu- 
lous counties  the  demand  for  the  right  to  make  abstracts  would  be  great,  and 
much  time  consumed  in  their  making;  and,  instead  of  having  an  office  where 
the  records  were  to  be  kept  for  public  inspection,  it  would  be  converted 
largely  into  an  office  for  private  individuals,  for  private  and  not  for  public  use; 
and,  if  this  right  is  granted,  then  could  it  be  denied  in  any  other  department 
of  county  or  state  government  ?  The  records  would  be  free  to  be  inspected  and 
copied  for  any  and  all  purposes;  for  when  the  right  is  conceded  for  private 
use  or  Inspection,  then  it  is  conceded  to  be  equally  open  for  him  who  examines 
for  idle  curiosity  or  unlawful  purposes.  If  you  grant  this  right  to  one  citizen 
you  must  grant  it  to  another.  No  distinction  can  be  made  between  the  good 
citizen  and  the  bad.  Both  must  have  the  same  facilities  and  the  same  right, 
independent  of  the  purpose  for  which  the  information  is  sought. 

In  Buck  v.  Collins,  51  Ga.  395.  the  court  said:  "But  no  person  has  aright 
to  examine  or  inspect  the  records  of  his  office,  except  in  his  (clerk's)  presence 
and  under  his  observation.  If  he  may  do  this  for  a  minute,  the  clerk  is  not 
keeping  them  safely  and  securely.  A  blot  or  scratch  may  be  made  in  a  min- 
ute that  may  alter  a  record.  A  leaf  may  be  abstracted  in  a  minute;  and  if 
one  man  may  of  right  take  a  record  book,  and  abstract  its  contents,  work  a 
week  upon  it,  any  other  man  may  do  it.  If  a  good,  honest  man  has  a  right 
to  do  this,  a  bad  man  has  the  same  right;  and,  if  this  may  be  done  except  un- 
der the  clerk*s  immediate  inspection,  no  record  .can  be  safely  kept.  If  the 
complainant  has  the  right  to  do  what  he  claims,  he  has  the  right  to  keep  the 
clerk's  attention  from  minute  to  minute,  from  day  to  day,  until  his  book  is 
finished.  He  has  the  right  to  the  services  of  the  public  officer  for  months  to- 
gether without  pay;  for  not  only  the  law,  but  every  principle  of  propriety, 
requires  that  no  person  shall  inspect  the  books,  except  under  the  watchful  ob- 
servation of  the  clerk," 

The  supreme  court  of  Colorado,  under  a  law  that  is  identical  with  that  of 
this  state,  have  decided  that  the  right  of  a  person  to  examine  the  records  is  not 
open  for  all.  The  court  in  Bean  v.  People,  7  Colo.  202, 2  Pac.  Rep.  909,  says: 
"We  are  of  opinion  that  the  statute  in  question  was  not  designed  to  allow 
individuals,  who  wish  to  abstract  the  entire  records  for  future  profit  in  their 
private  business,  the  privilege  of  using  continuously  the  public  property,  and 
of  monopolizing,  from  day  to  day,  for  months  and  years,  a  portion  of  the  time 
and  attention  of  a  public  officer,  against  his  will  and  without  recompense." 
The  supreme  court  of  Michigan  have  also  decided  this  question,  founded  upon 
a  statute  much  broader  than  ours.  The  court  says:  "  The  right  once  conceded, 
there  is  no  limit  to  it  until  every  public  office  is  exhausted.  The  inconven- 
iences which  such  a  system  would  ingraft  upon  public  olBcers;  the  dangers, 
both  of  a  public  and  private  nature,  from  abuses  which  would  inevitably  fol- 
low in  the  carrying  out  of  such  a  right,— are  conclusive  against  the  existence 
thereof,  ♦  ♦  ♦  The  language  of  the  act  referred  to  does  not,  in  cle  andar 
unmistakable  terms,  include  a  case  like  the  present,  and  such  a  one  should 
not  be  conferred  by  construction.  The  object  of  the  act  was  to  enable  per- 
sons, having  occasion  to  make  examination  of  the  records  for  any  lawful 
purpose,  *  *  *  to  have  suitable  facilities  therefor."  Webber  y.Townlep, 
43  Mich.  534.  5  N.  W.  Rep.  971. 

Our  statute  nowhere  intends  to  give  the  right  to  peimit  the  taking  of  copies 
of  the  records.  The  language  is  to  "make  an  examination."  That  examina- 
tion was  intended  for  persons  who  desired  some  information  that  could  be 
readily  gained  by  personal  inspection  of  the  records.  The  duty  of  granting 
this  right  is  inhposed  upon  the  register,  but  it  was  never  intended  that  the 
inspection  would  give  the  right  to  make  entire  copies  of  the  records,  and  con- 
sume his  time  in  watching  and  protecting  the  records  during  the  time  required 
to  take  an  abstract  of  the  titles  of  land  in  any  county.  This  right  of  inspec- 
tion would  be  exercised  only  by  persons  who  had  an  interest  in  the  record,  or 
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by  some  one  for  them,  for  the  purpose  of  information,  and  was  not  intended 
to  give  a  right  to  parties  to  engage  in  private  speculation  in  connection  with 
the  information  there  received.  The  statute  provides  how  copies  may  be 
obtained  of  all  records,  and  prescribes  fees  to  the  various  officers  for  furnish- 
ing those  copies.  Those  desiring  to  engage  in  the  abstract  business  can  pro- 
cure the  information  or  copies  as  the  law  provides;  and  if  upon  examination 
the  statute  does  not  clearly  provide  for  that  class  of  information,  or  for  copi^, 
then  the  duty  will  be  upon  the  legislature  to  provide  it,  and  not  upon  the 
court. 

The  plaintiff  in  error  cites  but  two  authorities  in  support  of  the  right  claimed 
by  him.  The  first  case  cited  is  People  v.  Richards,  99  N.  Y.  620, 1 N.  E.  Hep. 
258.  In  that  case  there  is  a  remarkable  distinction  from  the  one  at  bar.  In 
that  case  the  relator  was  a  corporation  created  by  a  special  act  of  the  legisla- 
ture of  New  York,  and  under  that  statute  and  charter  the  company  was  em- 
powered and  authorized  to  make,  and  cause  to  bfe  made,  and  to  procure  and 
pay  for,  such  researches,  abstracts,  including  maps  and  copies  of  records,  as 
its  trustees  may  deem  necessary;  and  yet  under  this  broad  power  granted  to 
this  company  the  court  refused  to  grant  the  right,  where  the  register  of  the 
city  of  Xew  York  had  allowed  the  relator  to  put  three  men  in  his  office,  with 
accommodations  for  making  copies  of  the  records  in  his  office.  The  petitioner 
claimed  that  considering  the  great  number  of  records  of  the  city,  an  ab- 
stract could  not  be  made  in  a  life-time  by  that  company  with  the  men  per- 
mitted to  work  in  the  register's  office,  and  to  deny  it  greater  facilities  was  to 
deny  all  the  right  granted  by  its  charter.  The  court  held  in  that  case  that 
the  corporation  could  make  such  copies  under  such  reasonable  restrictions  as 
the  register  might  impose,  and  that  the  regulation  imposed  was  reasonable. 

The  next  case  was  brought  by  McLean  in  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Ohio,  asking  the  court  for  an  order  giving 
the  right  to  the  inspection  of  certain  fee-books  and  judgment  docket  of  that 
court.  The  court  refused  the  order,  but  afterwards  granted  an  order  giving 
the  right  to  inspection  of  certain  records  in  accordance  with  the  fourth  rule  of 
the  supreme  court  of  the  United  States,  which  rule  provided  for  the  right  of 
inspecting  certain  records  of  the  courts  of  the  United  States;  the  court  laying 
down  the  rule  that  at  common  law  the  right  to  inspect  records  and  judgments 
of  courts  in  the  United  States  existed  only  to  the  parties  to  the  record,  and 
those  having  an  interest  therein.  Re  McLean,  8  Reporter,  813.  Neither  of 
these  decisions  can  be  relied  upon  as  sustaining  the  right  claimed  by  the  peti- 
tioner. 

It  is  recommended  that  a  peremptory  writ  of  mandamus  be  denied. 

Br  THE  CoxjRT.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  276) 

Acker  v,  Kimme. 

{Supreme  Q>urt  of  Kansas,    October  8,  1887.) 

Sale— Warraih^— Notice  of  Defects— Waiver. 

Where  K.  purchased  a  harvester  from  A.,  and  is  furnished  with  a  written  war- 
ranty, prepared  by  the  manufacturers  of  the  said  harvester,  which  provides,  in  case 
the  harvester  fails  to  do  the  work  as  warranted,  that  notice  must  be  ^iven  them, 
and  the  harvester  is  furnished  by  A.,  and  he  superintends  the  setting  up  and  start- 
ing it,  and  it  is  found,  after  thorough  trial,  that  the  harvester  will  not  uo  the  work 
required,  and  thereupon  A.  informs  K.  that  he  will  immediately  notify  the  man- 
ufacturers, and  reouest  them  to  send  a  skilled  man  to  repair  and  start  it,  and  after- 
wards informs  K.  that  he  has  so  notified  the  manufacturers ;  and  afterwards  A.  sends 
a  skilled  mechanic,  who,  with  K.,  attempts  to  start  the  harvester,  and  it  again 
fails,  K.  then  offers  to  deliver  the  harvester  to  A.,  and  A.  refuses  to  receive  it,  and 
brinj;?  action  to  recover  the  purchase  price:  AcW,  that  A.  might  waive  the  right  to  re- 
quire K.  to  give  notice  to  the  manufacturers  of  the  harvester  of  any  defect  therein, 
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and  by  aRreeing  to  give  the  manufacturers  thereof  notice  that  the  harvester  would 
not  work,  and  by  afterwards  giving  sqch  notice,  he  thereby  waived  all  right  to  de- 
mand that  notice  be  given  by  K.* 
{SyUalhu  by  Clogston,  C.) 

Error  from  district  court,  Brown  county;  David  Martin,  Judge. 

Action  brought  by  the  plaintiff  in  error  to  recover  the  purchase  price  of  a 
harvester;  trial  by  jury  at  the  January,*  1885,  term;  judgment  for  the  defend- 
ant. Plaintiff  brings  the  c^ise  here.  The  opinion  contains  a  statement  of  the 
facts. 

VV,  D,  Wehh,  for  plaintiff  in  error.     8,  L.  Ryan,  for  defendant  in  error. 

Clogston,  C.  Plaintiff  commenced  this  action  to  recover  the  purchase 
price  of  a  Champion  harvester  and  cord-binder,  which  defendant  purchased  of 
plaintiff.    The  contract,  or  order  for  the  machine,  was  as  follows: 

"Order  for  Champion  Harvester  and  Cord-Binder. 

"Leona,  Kansas,  May  15,  1883. 
*^Mr,  Alvin  Acker,  Etfq,,  Leona,  Kansas:  You  are  hereby  authorized  to 
procure  for  me  one  of  the  Champion  harvesters  with  cord-binder,  by  the  first 
day  of  June,  1883,  for  which  I  agree  to  pay  you  two  hundred  and  fifty  dol- 
lars,— also  freight  on  same, — in  cfish  on  delivery;  or, in  lieu  of  said  cash  pay- 
ment, to  execute  notes,  payable  as  follows:  Two  hundred  and  fifty  dollai*s 
October  1, 1883.  Including  interest  at  the  rate  of  10  per  cent,  per  annum  after 
maturity,  payable  at  Leona,  Kansas.  The  machine  to  be  warranted  as  per 
the  manufacturers'  printed  warranty,  a  copy  of  which  has  this  day  been  re- 
ceived.   The  machine  to  be  shipped  to  Leona.    Taken  by  L.  G.  Gim,  agent. 

"Anthony  Kimme." 

The  manufacturers'  printed  warranty  referred  to  was  as  follows: 
"Warranty  of  Whitley's  Champion  Harvester  and  Cord-Binder. 

"This  machine  is  warranted  to  be  of  good  material  and  well  made,  and,  if 
properly  set  up,  adjusted,  and  operated  according  to  the  directions  will  do  good 
work  under  all  ordinary  circumstances.  While  it  is  not  recommended  for  cut. 
ting  hemp,  extra  tall  rye,  or  other  very  exceptional  crops,  it  is  wan-anted  to  do 
as  good  work  in  harvesting  all  ordinary  crops,  viz.,  wheat,  barley,  oats,  flax,etc., 
as  any  other  machine  and  binder.  But  it  is  expressly  understood  and  agreed 
that  this,  warranty  is  invalid  and  of  no  effect  unless  the  machine  is  properly 
set  up  and  adjusted,  and  used  in  accordance  with  our  directions.  If  said  ma- 
chine does  not  perform  as  above  represented  under  the  management  of  the 
purchaser  and  agent,  immediate  notice  must  be  given  to  us  at  Springfield, 
Ohio,  advising  us  fully  as  to  the  name  and  residence  of  the  purchaser,  and 
that  the  machine  is  held  by  the  purchaser,  who  will  furnish  the  necesnary  fa- 
cilities for  testing  same  in  the  presence  and  under  the  direction  of  a  compe- 
tent person,  to  be  designated  and  sent  by  us  for  that  purpose;  when,  if  the  ma- 
chine does  good  work,  it  shall  be  kept  by  the  purchaser,  and  continued  use 
shall  be  considered  conclusive  acknowledgment  that  it  fills  the  warranty. 
But  if,  upon  a  second  trial,  in'  the  presence  and  under  the  directions  of  the 
person  designated  and  sent  by  us  for  that  purpose,  after  notice  from  the  pur- 
chasej-,  said  machine  does  not  work  as  above,  it  may  be  returned  to  us,  and 
the  payments  will  be  refunded.  Champion  Machine  Co." 

Under  this  contract,  the  defendant  received  the  machine,  and  with  the 
plaintiff  the  machine  was  set  up,  and  an  effort  made  to  operate  it.  In  this 
effort  some  part  of  the  machine  was  broken.  The  plaintiff  sent  a  mechanic 
with  a  piece  and  ripaired  the  machine,  and  the  defendant  with  said  mechanic 
again  tried  to  operate  the  machine,  and  was  unsuccessful.    The  plaintiff, 

^See  note  at  end  of  case. 
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some  days  later,  again  tried  to  operate  it,  and  again  set  a  mechanic,  a  skilled 
man,  to  try  to  make  the  machine  work.  All  these  eflPorts  failed  to  make  it  do 
the  work  required.  The  plaintiff  then  informed  the  defendant  that  he  would 
notify  the  machine  company,  and  request  them  to  send  a  skilled  person  to 
try  and  make  it  work.  The  defendant  waited  several  days,  and  again  called 
upon  the  plain tiff^  and  requested  him  to  place  the  harvester  in  a  condition  to 
be  operated.  The  plaintiff  informed  him  that  he  had  three  times  telegraphed 
the  machine  company  to  send  an  expert  to  place  it  In  working  order,  and  had 
received  no  response  therefrom.  The  defendant  gave  no  notice  to  the  Cham- 
pion Machine  Company  at  Springfield,  Ohio,  and  no  notice  was  given  them 
save  such  as  was  given  by  the  plaintiff. 

The  record  does  not  contain  all  the  testimony.  The  only  question  urged 
by  the  plaintiff  in  error  is  that  the  defendant  failed  to  give  notice  as  required 
by  the  conditions  of  the  printed  warranty,  and  therefore  was  obliged  to  pay 
for  the  machine  whether  it  worked  satisfactorily  or  not  This  claim  is 
founded  upon  the  theory  that  the  sale  of  this  machine  was  made  by  the  Cham- 
pion Machine  Company,  and  not  by  the  plaintiff.  If  this  claim  is  correct, 
and  the  sale  was  actually  made  by  the  Champion  Machine  Company,  then, 
before  the  defendant  could  complain  and  refuse  to  pay  for  the  machine,  he 
would  have  to  show  a  subdtantiai  compliance  with  the  terms  of  their  printed 
directions,  which  he  received  at  the  time  of  purchase.  The  defendant,  how- 
ever, insists  that  he  purchased  the  harvester  in  question,  not  from  the  Cham- 
pion Machine  Company,  but  from  the  plaintiff, — his  contract  was  with  the 
plaintiff;  that  he  received  the  machine  from  the  plaintiff;  and  that  he  is  now 
sued  for  the  purchase  price  by  the  plaintiff.  If  this  claim  of  the  defendant's 
is  correct,  then  no  notice  to  the  Champion  Machine  Company,  at  Springfield, 
Ohio,  was  necessary  to  be  given  by  the  defendant.  This  question,  under 
proper  instructions  by  the  court,  was  submitted  to  the  jury,  and  they  found 
generally  for  the  defendant  on  all  the  issues.  In  addition  to  this  finding,  we 
are  inclined  to  think  that  the  defendant's  theory  of  this  case  is  correct.  The 
transaction  seems  to  have  been  with  the  plaintiff,  not  as  agent  for  the  ma- 
chine company,  but  acting  for  himself.  The  notes  were  made  payable  to  him, 
and  he  was  to  furnish  the  machine;  and  in  bringing  an  action  in  his  own 
name  for  the  purchase  price,  it  would  seem  that  he  himself  so  considered  the 
transaction.  If  not,  why  was  the  action  not  brought  in  the  name  of  the 
Champion  Machine  Company,  instead  of  the  plaintiff?  There  is  no  allega- 
tion here,  or  evidence,  tending  to  show  the  relation  between  the  plaintiff  and 
the  machine  company.  This  contract,  then,  being  between  the  plaintiff  and 
defendant,  the  stipulation  in  the  printed  circular  that  accompanied  the  ma- 
chine was  only  applicable  and  binding  upon  these  parties  so  far  as  the  war- 
ranty was  concerned,  or  the  quality  of  the  machine,  and  that  the  same  would 
perform  the  v/ork  as  therein  stated;  and  the  plaintiff  being  present,  and  hav- 
ing full  knowledge  of  the  character  of  the  work  and  the  failure  of  the  ma- 
chine to  perfoi-m  that  work,  was  all  the  notice  that  was  necessary. 

The  plaintiff,  in  his  brief,  cites  a  case  recently* decided  in  this  coui-t,  (Fur- 
neaux  v.  Esteiiy,  13  Pac.  Rep.  824,)  as  authority.  We  have  carefully  exam- 
ined that  case,  and  find  nothing  therein  that  will  help  the  plaintiff.  The  con- 
tract in  that  case  was  also  for  the  sale  of  a  harvester,  but  made  with  the  har- 
vester company  through  its  agents.  Notes  for  the  purchase  price  were  taken 
by  them,  and  suit  brought  on  those  notes  by  the  machine  company.  Also, 
the  warranty  provided  that,  in  case  the  harvester  failed  to  do  good  work, 
written  notice  must  at  once  be  given  to  the  agent  who  sold  the  harvester,  as 
well  as  to  the  machine  company,  by  the  purchaser.  No  notice  was  given  to 
the  company  by  the  purchaser.  It  was  held  that  the  giving  of  the  notice  was 
a  condition  precedent,  and  must  be  performed;  and  as  no  notice  was  given, 
the  failure  of  the  machine  to  do  good  work  was  waived.  While  in  this  case 
the  Warranty  provides  that,  if  the  harvester  does  not  perform  the  work  as  war- 
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ranted,  under  the  management  of  the  agent  and  purchaser,  notice  must  be 
given  to  the  machine  company,  but  does  not  provide  who  shall  give  that  no- 
tice, or  how  it  shall  be  given.  The  plaintiff  notified  the  company  by  wire  at 
least  three  times,  and,  if  the  sale  was  made  by  the  plaintiff  as  the  agent  of 
the  Champion  Machine  Company,  then  tl)e  agent,  as  well  as  the  machine  com- 
pany, would  be  equally  interested  with  the  purchaser  in  the  success  of  the  ma- 
chine. It  was  as  much  the  duty  of  the  agent  as  the  purchaser  to  give  the  no- 
tice; so,  under  either  tlieory  of  the  case,  the  plaintiff  could  not  recover. 
It  is  recommended  that  the  judga)ent  of  the  court  below  be  affirmed. 

By  the  Ooubt:    It  is  so  ordered;  all  the  justices  concurring. 

NOTE. 

'  It  is  held  in  Furneaux  v.  Esterly,  (Kan.)  13  Pac.  Rep.  824,  that  where  a  machine  is 
sold  with  warranty,  containing  astipulation  that,  if  it  rails  to  work  satisfactorily,  writ- 
ten notice  shall  be  given,  stating  wherein  It  is  defective,  the  f^iving  of  written  or  actual 
notice,  unless  waived,  is  a  condition  precedent  to  the  enforcement  of  the  warranty 
against  the  vendor. 

Written  notice  may  be  waived.  Nichols  v.  Root,  (Minn.)  29  N.  W.  Rep.  160;  Nich- 
ols V.  I^nowlcs,  (Minn.)  18  N.  W.  Rep.  413;  Davis  v.  Robinson,  (Iowa,)  26  N.  W.  Rep. 
280.  But  where  oral  notice  is  contended  to  have  been  given  to  an  agent  of  the  vendor, 
it  must  appear  that  such  a^ent  had  authority  to  waive  the  written  notice,  or  that  his 
action,  relied  upon  as  a  waiver,  has  been  ratified.  Nichols  v.  Knowles,  siijtra.  The  par- 
chaser  is  relieved  from  his  duty  to  give  notice  where  the  agent  of  the  vendor  attends  at 
the  trial  of  the  machine,  is  aware  of  its  defects,  and  attempts  to  pat  it  in  order.  Fiatt 
v.  Osborne  &  Co.,  (Miiin.)  22  N.  W.  Rep.  440:  Manufactunng  Co.  v.  Trindle,  (Iowa,)  33 
N.  W.  Rep.  79. 

(S7  Kan.  222)  3^^,^^.  ^^  METSCH. 

(Svrreme  Court  of  Kansas,    October  8,  1887.) 

1.  OBTAINIJfG  MoifBY  UNDER  FaLSE  PbETENSES— ALLEGIKG  FaLSITY  OP  PrETENSKS. 

In  a  prosecution  for  obtaining  money  under  false  pretenses,  it  is  necessary  for 
the  state  to  negative  specifically  the  false  pretenses  relied  on  to  sustain  the  charge. 

2.  Same— Pleading  and  Proof— Pretenses  not  Alleged. 

No  pretenses  other  than  thoae  set  oat  in  the  information  can  form  a  basis  for  a 
verdict  of  con  viction. 

3.  Same— Fai^b  Pretenses  must  have  been  Relied  upon. 

To  sustain  the  charge  of  obtaining  money  under  false  pretenses,  it  is  essential  to 
show,  not  only  that  false  pretenses  were  made,  but  also  tijat  the  person  who  parted 
with  the  money  relied  upon  the  false  pretenses  made,  and  that  the  money  was  ob- 
tained by  reason  thereof.^ 

4.  Same- Evidence  Insufficient. 

The  testimony  in  the  record  examined,  and  held  insufficient  to  sustain  the  con- 
viction. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ellsworth  county;  8.  O.  Hinds,  Judge. 
S.  B.  Bradfoi-dy  Atty.  Gen.,  and  /.  D.  Lafferty,  for  the  State,    fif.  P.  HaT" 
rison,  for  appellant. 

Johnston,  J.  Charles  Metsch  was  prosecuted  in  the  district  court  of  Ells- 
worth county  upon  a  charge  of  obtaining  money  under  false  pretenses  from 
the  State  Savings  Association  of  Ellsworth,  and  was  convicted.    The  infor- 

'To  constitute  the  offense  of  obtaining  money  or  property  under  false  pretenses,  there 
mast  be  an  intent  to  defraud :  actual  fraud  must  be  committed ;  false  pretenses  must  be 
used  for  the  peri>etration  of  the  fraud ;  and  the  false  pretenses  must  be  the  cause  wJiich 
induced  the  owner  to  part  with  his  property.  People  v.  Jordan.  (Cal.)  4  Pac.  Rep.  773. 
To  secure  conviction  under  an  indictment  for  obtaining  goods  by  false  pretenses,  it 
must  be  shown  that  the  defendant  not  only  made  the  false  representations,  but  that  he 
knew  that  they  were  false.  Com.  v.  Devlin,  (Mass.)  G  N.  E.  Rep.  64.  See«  also,  note. 
Id.  68. 
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mation  charged  that  he  obtained  $246.80  from  the  association  upon  the  secu- 
rity given  by  chattel  mortgages  upon  one  bay  horse  ten  yeara  old,  three  cows, 
one  bay  horse  five  years  old,  one  bay  gelding  three  years  old,  one  bay  gelding 
four  yeai*s  old.  one  bay  horse  seven  years  old,  one  bay  horse  nine  years  olJ, 
one  sorrel  mare  eight  years  old,. and  one  sorrel  gelding  six  years  old.  It  is 
alleged  that  in  negotiating  the  loans  he  pretended  that  he  was  the  owner  of 
the  horses  and  cows  described,  and  that  they  were  kept  on  the  farm  of  one 
Boggs,  about  four  and  one-half  miles  from  the  city  of  Ellsworth,  and  that  the 
mortgages  executed  by  him  as  security  for  the  loans  were  valid.  It  is  alleged, 
however,  that  Metsch  was  not  the  owner  of  the  horses  or  the  cows,  and  that 
his  representations  regarding  them  were  designedly  and  wholly  false.  At  the 
trial  it  was  disclosed  that  three  mortgages  were  executed  by  Metsch  to  the 
State  Savings  Association,  which  were  designated  as  "A,"  "B,"  and  "C." 
The  state  did  not  put  in  evidence  the  mortgages  "B'*  and  "C,"  nor  offer  evi- 
dence of  any  false  pretenses  in  ol  taining  the  money  secured  by  those  mort- 
gages. The  prosecution  relied  only  on  the  pretenses  connected  witli  the  "A" 
mortgage,  which  was  given  on  September  1,  1886,  to  secure  the  payment  of 
$43.25,  and  the  only  property  therein  described  was  "one  bay  horse  ten  years 
old,  weight  about  twelve  hundred  pounds,  white  in  forehead,  named  ^Jim,**' 
and  "three  cows  of  different  ages,  sizes,  and  colors,  now  kept  on  the  T.  B. 
Boggs  farm,  four  and  one  half  miles  south-e^ist  of  Ellsworth  city." 

We  are  of  opinion  that  the  conviction  should  not  stand.  The  testimony 
brought  up  in  the  record  (and  there  is  a  statement  that  it  contains  all  that 
was  given)  is  clearly  insufficient  to  sustain  the  verdict  of  the  jury.  There  is 
no  testimony  that  Metsch  made  any  representations  or  pietenses  in  negotiat- 
ing the  mortgages  which  have  been  mentioned.  Dolde,  the  secretary  of  the 
association,  testifies  that  he  negotiated  and  filled  out  the  "B"  and  "C"  mort- 
gages, and  loaned  the  defendant  money  on  them.  lie  also  testified  that  he 
inquired  of  the  defendant  whether  he  owned  the  property,  and  whether  there 
were  any  liens  existing  against  it,  but  in  no  case  does  he  state  what  reply,  if 
any,  was  made  by  Metsch  to  these  inquiries.  No  other  witness  undertakes 
to  testify  in  relation  to  obtaining  the  money.  Then,  again,  there  is  no  testi- 
mony that  the  $43.25,  borrowed  upon  the  security  of  the  "A"  mortgage,  was 
obtained  upon  the  strength  of  any  representations  or  pretenses  made  when  it . 
was  borrowed.  Indeed,  it  does  not  appe^ir,  except  by  the  remotest  inference, 
that  Metsch  obtained  any  money  upon  th<3  "A"  mortgage.  The  witness 
Dolde  states  that  he  loaned  him  money  upon  chattel  mortgages,  but  the  trans- 
actions that  he  had  with  the  defendant  were  loaning  upon  the  security  of  the 
"B"  and  "C"  mortgages,  which  are  entirely  out  of  the  case.  He  states  that 
a  Mr.  Hale  made  out  the  "A"  mortgage,  but  Mr.  Hale  did  not  testify  in  the 
case,  nor  did  any  one  else  testify  that  the  $43.25,  which  purported  to  have 
been  secured  by  the  "A"  mortgage,  was  paid  by  reason  of  any  representation 
or  pretense  made  by  the  accused.  To  sustain  the  charge,  it  is  essential  not 
only  to  show  that  the  false  representations  and  pretenses  were  made,  but  it 
must  appear  that  the  association  relied  upon  those  pretenses,  and  that  the 
money  was  obtained  by  reason  thereof.  Proof  that  they  relied  upoi>,  and  paid 
out  money  on,  the  pretenses  made  to  them  in  other  transactions,  will  not 
supply  the  want  of  proof  upon  the  individual  transaction  on  which  tlie  ver- 
dict is  based. 

The  testimony  is  singularly  indefinite  and  incomplete  in  other  respects. 
The  only  pretenses  set  out  in  the  information  were  that  the  mortgage  was 
valid,  that  he  was  the  owner  of  the  horse  and  three  cows,  and  that  they  were 
kept  on  the  Boggs  farm.  In  the  "A?  mortgage  it  was  represented  that  he 
owned  the  property,  and  that  there  was  no  other  mortgage  or  lien  upon  it; 
and  the  representation  in  relation  to  other  liens  seems  to  have  been  mostly  re- 
lied upon  by  the  prosecution.  But  the  information  does  not  charge  that  he 
claimed  or  pretended  that  the  property  was  free  from  incumbrance  when  the 
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mortgage  in  question  was  made;  and  the  only  pretenses  upon  which  he  could 
be  tried  or  convicted  were  those  charged  in  the  information.  But,  if  the  rep- 
resentation in  tiie  mortgage  that  the  property  was  free  from  incumbrance 
should  be  treated  as  an  alleged  pretense,  there  would  still  be  a  failure  of  proof. 
It  is  conceded  th^at  Metsch  was  the  owner  of  the  horse  described  in  the  mort- 
gage. The  contention  is  that  he  was  mortgaged  to  G.  W.  Olawson  on  July 
10,  1886,  nearly  two  montlis  before  the  execution  of  the  mortgage  in  ques- 
tion. The  only  proof  in  support  of  this  contention  was  that  given  by  the  reg- 
ister of  deeds,  who  testified  that  a  mortgage  dated  July  10, 1886,  from  Metsch 
to  Clawson,  on  "one  bay  horse  eight  years  old,  weight  about  eleven  hundred 
and  fifty  pounds,"  was  filed  in  his  oflice,  and  that  no  satisfaction  of  the  mort- 
gage had  been  entered  of  record.  This  description  does  not  correspond  with 
the  description  of  the  horse  given  in  the  mortgage  we  are  considering.  He 
was  there  described  as  "one  bay  horse  ten  years  old,  weight  about  twelve  hun- 
dred pounds,  white  in  forehead,  named  'Jim.*  "  The  horse  mortgaged  to 
Clawson  appears  to  have  been  two  years  younger,  with  no  white  on  its  fore- 
head, and  fifty  pounds  lighter  in  weight.  This  proof  certainly  fails  to  show 
that  the  "Jim"  horse  was  the  one  which  had  been  mortgaged  to  Clawson. 

The  alleged  pretense,  In  regard  to  the  cows  was  that  they  were  owned  by 
him  and  kept  upon  the  Boggs  farm.  The  proof  regarding  them  is  equally  un- 
satisfactory and  incomplete.  The  only  witness  who  undertook  to  negative 
the  alleged  pretense  was  one  Lollker,  who  resided  upon  the  Boggs  farm  from 
May  until  some  time  in  September,  1886.  He  states  that  he  does  not  think 
there  were  any  cows  kept  there  by  Metsch  at  that  time.  He  admits,  how- 
ever, that  along  about  the  first  of  September  he  was  away  from  there  a  week 
at  a  time,  and  that  Metsch  was  in  the  habit  of  trading  horses  and  cattle  a 
great  deal,  and  that  he  may  have  owned  and  had  the  cows  there  without  his 
knowledge.  While  it  appears  that  he  was  trading  in  cattle  a  great  deal,  there 
was  no  attempt  to  show  that  he  did  not  own  the  cows,  and  hold  them  in  other 
parts  of  the  county.  Besides,  the  information  does  not  specifically  negative 
the  pretense  that  the  property  was  located  upon  the  Boggs  farm.  After  spe- 
cially averring  the  pretenses,  the  information  specifically  negatives  the  rep- 
resentation that  he  was  the  owner  of  the  horse  and  cows,  but  does  not  neg- 
ative the  alleged  representation  that  they  were  kept  upon  the  Boggs  farm. 

The  false  pretenses  relied  on  to  sustain  the  charge  should  be  specifically 
negatived  in  the  information.  Keller  v.  State,  51  Ind.  Ill;  iState  v.  Bf^ad- 
ley,  68  Mo.  140;  2  Whart.  Crim.  Law,  §  1224.  As  there  was  no  negation  of 
the  alleged  pretense  that  the  property  was  kept  on  the  Boggs  farm,  the  testi- 
mony ot  Loliker  is  rendered  less  important. 

.  We  think  the  testimony,  viewed  in  the  most  favorable  light  for  the  prose- 
cution, falls  far  short  of  justifying  the  conviction,  and  hence  the  judgment 
must  be  reveised,  and  the  cause  remanded. 

(All  the  justices  concurring.) 


(5  Utah,  31d) 

Charter  Oak  Life  Ins.  Co.  of  Hartford,  Conn.,  v.  Stephens,  Trustee, 

and  others. 

{Supreme  Court  of  UtaJt.    October  17,  1887.) 

1.  Deed  of  Trust— Mining  Property— Rents  and  Profits— Foreclosure. 

The  evidence  showing  that  certain  deeds  of  trust  of  mining  property  were  given 
simply  as  security  for  money  advanced  by  the  trustee  and  others,  and  tliat  they 
provided  that  the  amounts  secured  should  be  paid  out  of  the  **  rents,  issues,  and 
profits"  of  the  mine,  and  that  the  amounts  advanced  as  expenses  in  opening  the 
mine  should  also  be  so  paid,  an  action  to  subject  the  mining  property  to  a  lien  for 
the  moneys  so  secured  may  be  maintained,  as,  under  such  a  deed,  not  only  the 
"rents,  issues,  and  profits"  are  subject  to  the  payment  of  the  debts,  but,  if  these  are 
insufficient,  the  property  as  well. 
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2.  Same — Limitation  of  Action. 

Wliere  mining  property  is  conveyed  by  a  deed  of  trust  for  the  security  of  money 
to  be  paid  out  of  the  **  rents,  issues,  and  profits"  of  the  property,  the  statute  of  lim- 
itations does  not  run  against  the  right  to  subject  the  property  to  the  payment  of 
the  claims  secured  by  the  deed  of  trust;  such  trust  being  desigued  to  continue  in*- 
definitely. 

8.  Same — Parol  Evidence  to  Explain  Consideration. 

Evidence  is  admissible  to  show  who  furnished  the  money  secured  by  a  deed  of 
trust,  and  for  whom  the  trustee  was  acting,  when  the  deed  of  trust  does  not  show 
these  facts. 

4.  Same— Assignment  of  Debt. 

The  assignment  of  a  debt  secured  by  a  deed  of  trust  is  not  an  assignment  of  the 
tnist. 

5.  Same — Foreclosure — Decree — Redemption  Clause. 

A  decree  of  foreclosure  is  not  erroneous  because  it  does  not  state  that  the  party 
against  whom  it  is  rendered  is  entitled  to  redeem. 

6.  Vendor  and  Vendee—Lien  for  Purchase  Money. 

A  person  who  furnishes  ntoney  to  be  used  in  the  purchase  of  lands  is  entitled  to 
a  vendor's  lien  therefor,  in  the  same  manner  as  a  vendor. 

7.  Continuance— Depositions— Want  of  Diligence. 

A  refusal  of  a  court  to  allow  a  continuance  to  give  a  party  time  for  taking  a  dep- 
osition which  the  party,  if  he  had  used  due  diligence,  mignt  have  known  several 
months  earlier  that  he  would  need,  is  not  error. 

Appeal  from  district  court,  Salt  Lake  county;  0.  S.  Zane,  Judge. 
Arthur  Brottm,  for  appellant.    Marshall  c&  Royle,  for  respondent. 

Boreman,  J  This  is  an  appeal  from  a  judgment.  In  the  spring  of  1874, 
the  appellant  Mathew  T.  Gisborn,  was  the  owner  of  one-third  interest  in  the 
Mono  mine,  situated  in  the  Ophir  mining  district,  Tooele  county,  in  this  ter- 
ritory. He  obtained  a  bond,  upon  the  other  two-thirds  from  his  co-ownera, 
Embody,  Miller,  and  Heaton,  and  then  went  to  New  York  to  sell  this  two- 
thirds.  Failing  in  this,  he  borrowed  $100,000  with  which  to  buy  the  interest 
of  Embody,  one  of  his  co-owners,  which  was  four-eighteenths  of  the  mine. 
The  money  was  furnished  through  defendant  Stephens,  trustee,  and  paid  to 
Embody;  and  Embody  made  the  deed  of  his  interest  to  Gisborn.  In  return 
for  themoney  thus  advanced  by  Stephens,  trustee,  the  appellant  conveyed  to 
him,  by  deed  absolute  on  its  face,  all  of  his  original  interest,  and  all  of  the  in- 
terest he  had  obtained  from  Embody;  which  two  interests  together  amounted 
to  ten-eighteenths  of  the  mine.  The  money  thus  furnished  came  from  Allen, 
Stephens  &  Co.,  of  which  firm  Stephens  was  a  member.  Stephens,  likewise, 
afterwards  furnished  $3004000  more,  to  enable  Gisborn  to  buy  the  residue  of 
the  two-thirds  of  the  mine;  the  same  being  the  interests  of  Miller  and  Heaton, 
liis  co-owners  in  the  mine.  This,  money,  according  to  agreement  with  Gis- 
born, was  paid  to  his  said  co-owners  in  the  mine,  and  the  de'»d  made  to  Gis- 
born; and  then  Gisborn,  by  deed  absolute  on  its  face,  conveyed  the  same  over 
to  Stephens,  trustee.  Thus  Stephens,  trustee,  held  the  title  to  the  whole  of 
the  mine.  Thereupon  Stephens,  in  accordance  with  the  wishes  of  Gisborn, 
made  a  declaration  of  trust,  showing  that  the  two  deeds  above  mentioned,  of 
Gisborn  to  Stephens,  trustee,  were  not  in  fact  absolute  deeds,  although  on 
their  faces  they  appeared  to  be  such,  but  were  made  upon  trusts,  and  that 
Stephens  held  the  property  in  trust  to  receive  the  "rents,  issues,  and  profits" 
of  the  mine,  and  to  pay  therefrom  the  expenses  of  operating  the  mine;  then 
to  payback  the  $400,000  obtained  through  Stephens,  trustee;  then  to  pay  Gis- 
born a  percentage  on  a  third  of  the  rents,  issues,  and  profits,  and  to  pay  Gis- 
born $275,000.  After  these  several  amounts  should  be  paid,  then  the  trustee, 
Stephens,  was  to  cancel  the  two  deeds  referred  to,  on  the  record;  thus,  accord- 
ing to  the  declaration  of  trust,  leaving  the  title  to  the  whole  property  finally 
in  Gisborn.  He,  by  a  subsequent  contract  with  Hussy,  agreed  to  convey  half 
of  the  mine  to  Hussy  for  money  and  services  rendered;  and  afterwards.  Hussy 
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transferred  said  half  interest  to  Stephens  individually.  The  trustee  entered 
upon  the  discharge  of  his  duties  in  carrying  out  the  trust;  but  the  amount  of 
ore  that  could  be  obtained  from  the  mine  decreased  so  rapidly  that  the  whole 
output  of  the  mine  after  the  trustee  took  hold  of  it,  only  netted  some  82Q»000, 
and  thereafter  failed  completely;  the  vein  being  lost.  The  work  on  the  mine 
was  done,  under  the  trustee,  by  two  managing  agents  specified  in  the  declara- 
tion of  trust, — the  one  being  chosen  by  Gisborn,  the  other  by  the  trustee. 
In  a  fruitless  endeavor  to  find  the  ore  vein,  there  were  heavy  expenditures, 
amounting  to  nearly  $52,000  beyond  the  ability  of  the  trustee  to  pay.  The 
debts  thus  incurred  were  not  paid  by  the  trustee,  but  were  taken  up  by  the 
respondent*  to  whom  they  were  assigned.  Allen,  Stephens  &  Co.  assigned 
their  claims,  also,  to  the  respondent,  including  the  claim  of  $400,000  above 
referred  to,  And  advanced  through  Stephens,  trustee.  The  present  action  was 
brought  to  subject  the  mining  property  itself  to  the  payment  of  the  whole  in- 
debtedness, and  that  the  same  might  be  declared  to  be  charges  and  liens  thereon. 
Gisborn,  one  of  the  defendants,  contests  the  right  of  respondent  to  this.  The 
judgment  of  the  district  court  being  in  favor  of  the  respondent,  the  appellant, 
Gisborn,  has  brought  the  case  to  this  court  by  appeal  from  that  judgment. 
The  appellant  contends  that  the  claims  set  up  as  the  basis  of  the  complaint  are 
not  debts  against  him  or  the  mine,  and  have  never  existed  as  such;  that  the 
$400,000  never  were  a  debt  at  all,  but  were  purchase  money.  He  urges  that, 
if  such  claims  ever  existed  as  debts,  it  was  against  the  **  rents,  issues,  and 
profits"  of  the  mine,  and  that  the  "rents,  issues,  and  profits"  do  not  include 
the  property  itself,  or  the  sale  thereof.  No  personal  judgment  is  sought 
against  the  appellant.  Whether,  therefore,  the  claims  ever  existed  as  debts 
against  him  personally,  is,  in  this  action,  not  material. 

The  first  question,  then,  for  our  consideration,  is  whether  the  $400,000 
were  purchase  money  or  not.  The  appellant  claims  that  the  whole  transac- 
tion showed  that  a  purchase  of  the  property,  or  of  two-thirds  thereof,  by  Ste- 
phens, trustee,  was  the  aim  and  object  of  the  parties,  and  that  Gisborn  was 
only  security  in  the  matter,  and  helping  Stephens  to  make  his  purchase.  Gis- 
born went  to  New  York,  it  appears,  junong  strangers,  if  this  theory  be  true, 
to  help  a  sti-angerto  buy  two-thirds  of  the  mine  from  his  co-owners.  Gis- 
born, however,  in  his  testimony,  says  that  when  he  went  to  New  York  he 
first  talked  of  making  the  sale  of  the  two-thirds  upon  which  he  held  a  bond, 
but  that  he  failed  to  make  the  sale.  He  then  borrowed  $100,000,  and  after- 
vrards  $300,000  more  were  advanced  through  the  same  channel.  If  a  sale  to 
Stephens,  trustee,  was  the  intention,  we  are  unable  to  see  why  the  whole  of 
the  mine  was  conveyed  to  Stephens,  trustee,  when  he  was  only  buying  two- 
thirds.  Nor  do  we  see  that  there  was  any  necessity  for  the  declaration  of 
trust.  An  absolute  deed  of  two-thirds  of  the  mine  by  Gisborn  to  Stephens, 
trustee,  would  have  answered  every  purpose.  But  it  would  seem  that  the 
question  whether  the  $400,000  were  a  loan  or  purchase  money  is  settled  by 
the  requirement  set  forth  in  the  declaration  of  trust;  that  this  $400,000  was 
to  be  paid  back  to  the  party  who  advanced  it;  and  that  Stephens,  trustee,  was 
not  to  hold  the  mine  after  the  sums  of  money  specified  in  the  declaration  of 
trust  had  been  paid,  but  the  title  to  the  whole  mine  was  to  revert  to  Gisborn. 
The  parties  who  furnished  the  money  through  Stephens,  trustee,  were  to  have 
nothing  further  to  do  with  the  property  after  they  should  get  back  the  money 
which  they  had  advanced.  If  the  title  of  the  mine  was  to  revert  to  Gisborn, 
it  could  not  have  been  a  sale  to  Stephens,  nor  to  Allen,  Stephens  &Co.  The 
provision  in  the  declaration  of  trust,  that  Gisborn  was  to  have  title  to  the 
property  after  the  payment  of  the  sums  of  money  thereinafter  specified,  wholly 
precludes  the  idea  that  at  that  time  the  parties  contemplated  a  purchase  of 
the  property,  or  of  two-thirds  of  it  by  Stephens,  or  by  Stephens,  trustee,  or  by 
Alien,  Stephens  &  Co.  The  idea  of  a  sale,  and  that  the  purchaser  was  not  to 
get  the  title,  are  not  consistent. 
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But  it  is  said  that  we  should  consider  what  was  to  take  place  after  these 
sums  were  paid  off.  and  the  title  placed  in  Gisborn;  and  that,  if  this  were  done, 
a  sale  would  appear  to  have  been  the  ultimate  object  of  the  whole  tninsaction. 
The  evidence  tends  to  show  that  sul)sequent  to  the  payment  of  the  sums  re- 
ferred to,  and  subsequent  to  the  title  being  placed  in  Gisborn,  a  conveyance 
was  to  be  made  by  Gisborn  to  Hussy  of  one-half  of  the  mine,  and  that  there- 
after Hussy  was  to  convey  such  half  interest  to  Stephens  individually.  We 
do  not  think  that  we  are  authorized  to  consider  these  matters  which  were  to 
occur  after  the  payment  of  the  sums  referred  to,  and  after  the  title  should  be 
placed  in  Gisborn,  unless  they  were  parts  of  the  contract  or  transaction  of 
which  the  declaration  of  trust  was  the  "final  act;"  for  it  does  not  appear,  nor 
is  it  claimed,  that  after  the  execution  of  the  declaration  of  trust  there  was  any 
new  contract  between  Gisborn  and  Stephens,  or  any  alteration  in  the  old  con- 
tract. Tiie  two  deeds  by  Gisborn  to  Stephens,  trustee,  and  the  declaration  of 
trust  which  followed,  embodied  the  terms  of  the  contract  between  the  parties. 
We  can,  perhaps,  consider  the  oral  statements  prior  to,  and  contemporaneous 
with,  these  written  contracts,  in  order  to  arrive  at  a  correct  interpretation  of 
them  wherever  the  meaning  is  doubtful;  but  when  the  proof  shows,  and  it  is 
admitted,  that  the  declaration  of  trust  was  the  final  act,  it  is  not  competent 
for  us  to  allow  that,  by  any  oral  evidence,  the  plain  letter  of  the  written  con- 
tract can  be  contradicted  or  changed;  nor  can  we  consider  what  may  have 
occurred  after  the  execution  of  the  declaration  of  trust.  But  if  the  $400,000 
be  treated  as  purchase  money,  and  the  whole  transaction  treated  as  a  convey- 
ance to  Stephens  of,  the  one-half  of  the  mine,  or  ot  thirteen-eighteenths  of  it, 
yet  such  purchase' could  not  result  in  a  transfer  of  the  title  for  any  interest  to 
Stephens  until  the  purchase  money  had  been  paid  back  to  him,  or  to  those  who 
furnished  it  through  him.  The  buyer,  according  to  the  theory  of  appellant, 
was  to  have  no  title  until  all  the  purchase  money  which  he  had  paid  should  be 
returned  to  him.  That  would  be  an  anomalous  proceeding,  yet  exactly  what 
would  have  occurred  if  the  transaction  were  a  sale  of  the  property  to  Stephens, 
and  not  a  loan  of  money  by  him,  or  those  acting  through  him;  and,  if  the 
purchaser  was  to  have  no  title  until  the  purchase  money  was  paid  back  to  hira, 
we  are  at  a  loss  to  see  what  was  to  be,  or  could  be,  the  consideration  for  the 
transfer  of  the  title  to  the  purchaser.  With  the  purchase  money  all  paid  back, 
it  is  evident  that  no  consideration  for  a  conveyance  of  the  title  to  the  purchaser 
existed.  In  reason  and  equity,  it  would  seem  that  when  the  $400,000,  the 
only  consideration  mentioned  in  the  transaction,  should  be  paid  back,  the  title 
to  the  property  would  revert  to  the  seller.  If  Embody,  Heatou,  and  Miller, 
therefore,  were  the  sellers,  as  is  claimed,  the  title  would  naturally  fall  to  them 
in  such  a  contingency.  But  the  contract  expressly  provides  that  the  title  shall 
go  to  Gisborn,  and  not  to  Embody,  Heaton,  and  Miller.  The  conclusion  would 
be  that  he  (Gisborn)  was  the  seller,  if  the  transaction  was  a  sale;  and  that  is 
what  the  face  of  the  papers  shows  hira  to  have  been,  if  a  sale  took  place.  He 
is  the  one  who  made  the  deeds  to  Stephens;  he  is  the  one  for  whom  the  decla- 
ration of  trust  was  made.  The  whole  transaction  shows  that  EralMxly,  Heaton. 
and  Miller,  the  co-owners  in  the  mine  with  Gisborn,  were  entirely  out  of  the 
whole  matter  when  they  received  the  pay  for  their  interests.  Such  interests 
were  two-thirds  of  the  mine,  and  not  simply  two-thirds  of  the  rents,  issues, 
and  profits.  They  lay  no  claim  to  any  interests  in  the  mine  now,  and  the 
money  that  causetl  them  to  release  their  hold  upon  it,  and  convey  their  inter- 
ests tQ  Gisborn,  came  through  Stephens,  trustee;  and  the  claim  for  the  repay- 
ment of  such  money  is  one  of  the  debts  that  this  action  is  brought  to  enforce. 

The  contracts  themselves  between  Gisborn  and  Hussy,  and  between  Hussy 
and  Stephens,  are  inconsistent  with  the  idea  of  a  sale  to  Stephens.  The  agree- 
ment of  Stepliens  of  May  30,  1874,  to  transfer  to  Hussy  one-half  of  the  prop- 
erty after  the  repayment  of  the  debts  or  claims  referred  to,  says  that  the  deed 
was  in  consideration  of  "certain  moneys  advanced  and  services  rendered  to 


Digitized  by 


Google 


Utah.]  X  CHARTER   OAK   LIFE   INS.  CO.  V.  STEPHENS.  257 

me  in  effecting  the  purchase  of  two-thirds  of  the  Mono  mining  claim  and  lode 
from  ray  late  co-tenants."  The  transfer  of  that  half-interest,  therefore,  to 
Hussy,  and  by  Hussy  to  Stephens,  had  no  connection  whatever  with  the  trans- 
actions between  Gisborn  and  the  trustee,  prior  to  or  simultaneous  with  the 
declaration  of  trust.  It  was  simply  an  agreement  of  Gisbom's  to  convey  to 
Hussy,  inconsideration  of  Hussy's  services  in  negotiating  the  trade.  What- 
ever Hussy  might  do  thereafter  with  the  interests  acquired  was  a  matter  of 
Hussy's  own  choice,  and  waS  immaterial  to  Gisborn.  It  had  no  bearing  upon 
the  disposition  of  the  property  as  directed  in  the  declaration  of  trust.  The 
transfer  by  Hussy  was  not  in  pursuance  of  any  agreement  between  Hussy  and 
Gisborn,  and  Gisborn  could  not  control  Hussy  in  the  matter  of  his  disposing 
of  his  interests. 

The  agreement  between  Gisborn  and  Hussy  took  place  on  the  thirtieth  of 
May,  1874,  the  same  day  on  which  the  declaration  of  trust  was  made.  But 
the  brief  of  the  appellant  sayS  (and  the  proof  is  to  the  same  effect)  that  the 
declaration  of  trust  was  the  "final  act."  The  agreement  between  Gisborn 
and  Hussy  refers  to  the  declaration  as  being  already  executed  and  delivered 
to  Gisborn.  This  agreement,  then,  was  subsequent  to  the  "final  act,"  and 
was  no  part  of  that  transaction,  and  in  no  way  connected  with  it.  It  further 
appears  that  the  transfer  of  this  half  interest  by  Hussy  to  Stephens  did  not 
take  place  for  several  months  after  the  execution  and  delivery  of  the  declara- 
tion of  trust,  and  of  the  agreement  between  Gisborn  and  Hussy.  It,  there- 
fore, could  not  have  had  any  bearing  upon  any  of  the  transactions  of  the  thir- 
tieth of  May,  but  was  subsequent  thereto,  and  independent  thereof.  Moreover, 
it  was  not  a  transaction  to  which  Gisborn  was  a  party.  If  ever  a  sale  was 
contemplated  to  Stephens,  it  was  when  the  two  deeds,  absolute  on  their  face, 
were  made  by  Gisboni  to  him;  but,  if  the  idea  did  then  exist  in  their  minds, 
it  seems  to  us  that  it  was  entirely  removed  or  obliterated  by  the  declaration 
of  trust,  and  that  we  are  bound  by  the  declaration  of  trust;  and  it  clearly 
shows  that  there  was  no  purchase,  nor  intended  purchase,  of  any  part  of  the 
mine  by  Stephens,  or  by  those  he  represented,  but  that  the  money  was  loaned 
to  Gisborn  on  the  strength  of  the  security  given  by  the  conveyance  of  the 
•mine,  as  stated  in- the  declaration  of  trust. 

The  question  now  arises  whether  the  ^400,000,  and  the  other  moneys  re- 
ferred to  in  the  declaration  of  trust,  were  claims  against  the  mine  itself,  or 
whether  they  were  claims  to  be  satisfied  only  out  of  the  "rents,  issues,  and 
profits"  of  the  mine.  The  declaration  .of  trust,  referring  to  the  two  deeds  of 
conveyance  by  Gisborn  to  Stephens,  trustee,  says  that  "such  conveyance  was 
made  and  received  upon  the  trusts,  nevertheless,  and  to  and  for  the  uses,  inter- 
ests, securities,  and  purposes,  hereinafter  limfted,  specified,  described,  and  de- 
clared; that  is  to  say,  upon  trust  to  receive  the  rents,  issues,  and  profits  of  said 
premises,  and  to  apply  the  same  as  received  as  follows,  viz.,"  etc.  Then  fol- 
lowed in  the  declaration  of  trust  the  requirement  to  pay — First,  the  expenses 
of  operating  the  mine,  etc.;  second,  to  pay  the  $400,000  back  to  Stephens, 
trustee;  third,  to  pay  Gisborn  a  percentage  of  one-third  of  the  net  proceeds^ 
of  the  mine,  etc.;  nnd  fourth,  to  pay  Gisborn  $275,000.  The  appellant  urges 
that  the  foregoing  provisions  for  the  trustee  to  receive  the  "rents,  issues,  and 
profits"  of  the  mine  requires  these  various  amounts  to  be  paid  out  of  the  prod- 
uct— the  ores — of  the  mine,  and  is  a  prohibition  upon  the  taking  of  the  tuine 
itself  to  pay  them. 

This  is  not  a  case  where  the  court  is  asked  to  make  a  new  contract  for  the 
parties,  but  to  give  an  interpretation  and  enforcement  of  a  contract  already 
made.  The  court  is  asked  to  declare  that  the  contract  made  creates  a  lien 
upon  the  land  itself.  The  mine  had  ceased  to  produce  ore,  and  resort  to  a  sale 
of  the  property  itself  was  necessary,  unless  the  trust  had  ceaseil,  and  all  the 
property  subject  to  a  lien  had  been  exhausted.  It  is  not  contended  that  the 
contract  as  made  does  not  embody  the  agreement  of  the  parties.  Neither  side 
V.  16p.no. 6 — 17 
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says  that  anything  was  intended  other  than  what  tlie  contract  says.  But 
appellant  contends  tliat  the  court  bejow  gave  a  wrong  interpretation  of  that 
contract,  and  that  it  was  never  intended  that  the  property  itself  was  to  be  sub- 
ject to  the  liens  mentioned,  or  to  be  sold  to  satisfy  them ;  and  that  the  contract 
conveys  no  such  idea  or  authority.  It  being  admitted  that  the  contract  era- 
bodies  the  agreement  of  the  parties,  we  must  look  to  the  con  tract  itself  to  learn 
its  meaning.  Primarily,  no  doubt,  the  indebtedness  was  to  have  been  paid 
out  of  the  ores  taken  from  the  mine;  but  when  the  mine  ceased  to  be  produc- 
tive this  mode  of  paying  the  indebtedness  failed.  If  the  creditors  could  resort 
only  to  the  "rents,  issues,  and  profits,"  and  this  meant  only  the  ores,  and 
they  had  ceased,  the  creditors  had  exhausted  all  their  security.  The  meaning 
of  the  words  "rents,  issues,  and  profits"  has  often  been  before  the  courts; 
and  by  a  long  line  of  decisions  the  courts  of  chancery  have  declared  that,  un- 
less these  words  be  connected  with  other  words  which  restrain  the  meaning 
of  the  terms  to  the  rents,  issues,  and  profits  as  they  arise,  (as  if  the  trust  is 
to  pay  debts  out  of  the  annual  rents,)  the  couiia  will  give  the  words  a  mean- 
ing broad  enough  to  include  the  sale  of  the  property  itself.  The  strict  mean- 
ing of  the  words,  as  opposed  to  land,  is  the  annual  rents,  issues,  and  profits; 
yet  the  courts  hold  that  they  should  not  be  confined  thereto,  but  should  be 
taken,  in  a  more  enlarged  sense,  to  include  every  mode  by  which  laqd  maybe 
made  to  yield  profits,  out  of  which  money  so  charged  upon  it  may  be  taken, 
and,  consequently,  to  include  the  sale  of  the  property  itself.  The  doctrine  is 
thus  laid  down  broadly  by  Judge  Story  in  his  work  on  Equity  Jurisprudence. 
It  is  likewise  laid  down  in  Perry  on  Trusts,  in  Hawkins  on  Wills,  Powell  on 
Mortgages,  and  in  other  works;  citing  an  array  of  authorities.  2  Story,  Eq. 
Jur.  §§  1064,  1064a;  1  Pow.  Mortg.  60-80;  Hawk.  Wills,  120  et  seq.;  New 
v.  Ni^olU  73  N.  Y.  180,  131;  2  Perry,  Trusts,  pp.  168,  170,  §§  602^,  602;t; 
Fletch.  Trustees,  56  et  seq. 

In  the  declaration  of  trust  there  were  no  such  restraining  words  as  the 
books  seem  to  require  in  order  to  confine  the  meaning  of  the  words  "rents, 
issues,  and  profits,"  to  annual  rent's,  issues,  and  profits.  The  title  to  the 
mine  is  held  by  the  trustee;  and  the  trustee  declares,  in  the  declaration  of 
trust  referred  to,  that  he  holds  it  in  trust  to  receive  and  pay  out  the  "rents, 
issues,  and  profits."  Under  the  authorities,  therefore,  as  we  have  seen,  he 
holds  it  to  pay  the  indebtedness,  not  only  out  of  the  products  of  the  mine,  but 
also  out  of  the  sale  of  the  property  itself.  We  cannot  avoid  this  conclusion; 
and  this  is  a  reasonable,  just,  and  equitable  conclusion,  as  the  money  was 
furnished  mainly  to  buy  the  title  for  Gisborn,  and  the  title  ought  to  be  held 
to  pay  it  back.  We  do  not  think  that  a  fair  construction  of  the  whole  trans- 
action shows  that  the  parties  ever  intended  to  confine  the  security  for  the  re- 
payment of  the  money  solely  to  the  products  of  the  mine.  They  do  not  say 
so.  Had  such  been  the  intention,  it  is  reasonable  to  suppose  that  some  words 
conveying  that  idea  would  have  been  inserted  in  the  declaration  of  trust.  The 
deeds  of  Gisborn  to  Stephens,  trustee,  convey  the  title,  and  convey  it  as  se- 
curity. If  the  sole  security  was  to  be  the  ores,  there  could  have  been  no  ne- 
cessity for  the  conveyance  of  the  title.  A  simple  lease  for  the  purpose  of 
w^orking  the  mine,  and  paying  off  the  debts,  would  have  been  sutiicient.  It 
does  not  seem  reasonable  to  suppose  that  it  was  intended  that  when  the 
party  loaning  the  money  had  the  title,  he  was  merely  to  hold  the  mine,  and 
make  the  money  out  of  the  ores,  and  in  case  there  were  no  ores  he  was  yet  to 
reconvey  the  title,  and  lose  all  he  had  loaned  upon  the  security  given  by  the 
deeds.  If  such  had  been  the  intention,  it  should  have  been  expressly  stated. 
The  court  cannot  infer  it.  If  we  look  solely  to  the  naked  equity  of  the  case, 
we  do  not  see  that  the  position  of  the  appellant  can  be  maintained.  A  party 
loans  nioney  to  buy  property  for  another,  and  takes  a  conveyance  of  the  title 
in  trust  to  secure  him,  but  is  required  to  apply  the  first  products  of  the  prop- 
erty, to  repay  the  loan,  and  then  to  reconvey  the  title  to  the  grantor.    The 
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lender  is  to  hold  the  title,  and  pay  himself  out  of  the  products  of  the  property. 
It  turns  out  that  there  are  no  products.  Does  equity  require  that  he  shall 
give  up  the  title  which  was  conveyed  to  him' as  security,  and  which  his 
money  bought  for  the  grantor?  This  would  give  the  grantor  the  whole  prop- 
erty, when  two-thirds  of  it  were  bought  for  him  by  the  money  of  the  cred- 
itor, and  the  creditor  could  get  nothing.  We  do  not  think  there  is  any  equity 
in  such  a  course,  and  a  court  of  equity  could  not  uphold  it.  If  the  appellant 
had  come  into  court  and  laid  claim  to  only  one-third  of  the  mine,  looking  at 
the  naked  equity  of  the  matter,  there  might  have  been  some  equity  in  this 
claim. 

It  is  further  contended  that  if  the  indebtedness  of  $400,000,  or  the  expense 
account  of  some  $52,000,  ever  existed  as  charges  against  the  mine,  they  liave 
both  long  since  been  barred  by  the  statute  of  limitations,  which  requires  ac- 
tion thereon  to  be  begun  in  four  years.  No  time  is  mentioned  within  which 
any  of  the  indebtedness  was  to  be  paid.  The  declaration  simply  says  that  the 
indebtedness  was  to  be  paid  out? of  the  "rents,  issues,  and  profits."  In  the 
brief  of  the  appellant  it  is  said  that  "if  suit  cai\  be  mainttiined  to  foreclose 
his  interests  now,  it  could  have  been  maintained  the  next  morning  after  the 
papers  were  signed. "  The  question  arises,  then,  whether  suit  could  have  been 
maintained  tlie  next  morning  after  the  papers  were  signed.  There  was  no  ore 
on  hand,  and  no  time  to  get  any  out.  The  whole  terms  of  the  declaration  show 
that  the  indebtedness  was  to  be  paid  only  when  time  had  been  given  to  get 
out  the  ores  and  sell  them,  and  it  would  be  absurd  to  say  that  wiis  to  be  done 
the  next  morning  after  the  papers  were  signed.  Yet  that  would  have  to  be 
said  if  it  be  true  that  the  suit  could  have  been  begun  the  next  morning  after 
the  papers  were  signed.  Is  the  converse  of  the  proposition  true?  If  suit' 
could  not  have  been  maintained  the  next  morning  after  the  papers  were 
signed,  does  it  follow  that  it  could  not  be  maintainednow?  It  is  a  general 
rule,  no  doubt,  tiiat,  where  no  time  for  payment  is  specified,  the  debt  is  due' 
immediately,  and  the  statute  of  limitations  begins  to  run  immediately.  No 
time  is  fixed  in  the  declaration  of  trust  for  the  payment  of  any  of  the  indebt- 
edness, and,  it  the  rule  be  applicable,  all  of  the  indebtedness  fell  due  upon  its 
creation.  But  the  tenor  of  tlie  declaration  of  trust  is  against  tlie  application 
of  the,  rule  to  any  of  this  indebtedness.  The  declaration  of  trust  provided  for 
the  payment  of  the  claims  out  of  the  "rents,  issues,  and  profits;"  and  further 
provided  for  the  obtaining  of  these  "rents,  issues,  and  profits,"  primarily,  by 
working  the  mine.  If  all  of  the  $400,000  could  have  been  taken  out  within  a 
few  hours,  there  would  have  been  no  necessity  for  going  to  New  York  to  bor- 
row it,  nor  spefnding  many  days  in  negotiation.  It  is  clear  that  many  months 
were  expected  to  be  used  up  in  gathering  out  these  "rents,  issues,  and  profits." 
The  indebtedness,  therefore,  was  not  due  immediately,  and  the  statute  of 
limitations  did  not  begin  to  run  immediately. 

It  is  a  rule  in  regard  to  the  statute  of  limitations,  applicable  in  all  cases, 
that  the  statute  begins  to  run  when  the  debt  is  due,  and  an  action  can  be  in- 
stituted upon  it.  The  indebtedness  in  the  present  case  did  not,  as  we  have 
seen,  begin  to  run  immediately;  and  the  inquiry  arises,  when  did  it  begin  to 
run?  The  trustee  does  not  set  up  the  statute  of  limitations;  nor  does  he 
claim  to  have  disavowed  the  trust,  nor  to  have  held  adversely;  nor  does  it  ap- 
pear that  he  has  ever  disavowed  the  trust,  or  held  the  title  adversely.  We 
doubt  whether  one  of  the  cestuis  qu^  trust  can  do  these  things  for  him.  But, 
assuming  that  he  can,  then,  as  there  is  no  disavowal  of  the  trust  by  the 
trustee,  or  any  showing  of  his  holding  adversely,  the  rule  is  that  the  statute 
of  limitations  does  not  begin  to  run  until  the  trust  is  closed.  Bacon  v.  Rives^ 
106  U.  S.  99,  1  Sup.  Ct.  Rep.  3.  The  trust  in  this  case  has  not  been  closed. 
We  do  not  think  it  a  suflicient  answer  to  this  to  say  that  the  trust  could  not 
be  carried  out;  that  the  ore  failed,  and  the  trustees  ceased  working,  by  reason 
of  lack  of  money  to  pay  the  expenses.    That  is  not  the  meaning  of  the  word 
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"closed"  when  applied  to  trusts.  The  trust  cannot  be  closed  until  the  work 
is  accomplished.  To  say  that  the  trust  has  run  its  course  and  is  completed, 
because  there  are  no  "rents,  issues,  and  profits,"  is  simply  to  say  that  the 
trust  is  accomplished  because  it  could  not  be  accomplished.  The  authority  of 
the  books  is  that  the  statute  does  not  begin  to  run  until  the  trust  work  is  fully 
completed.  So  long  as  the  trust  exists,  the  statute  cannot  run.  It  cannot 
be  said  that  the  trust  in  this  instance  has  been  accomplished.  The  whole  of 
the  evidence  shows  that  it  was  not  done;  and  all  efforts  in  that  direction 
ceased  at  the  very  threshold  of  the  business,  by  the  loss  of  the  ore  vein,  and 
the  lack  of  funds  to  further  prosecute  the  work, — the  declaration  of  trust 
having  made  no  provision  to  meet  the  extraordinary  contingency  which  had 
arisen.  The  authorities  produced  are  to  the  effect  that,  generally,  when  a 
trust  upon  real  estate  has  been  completed,  the  property  reverts.  When  the 
trust  is  completed, — has  accomplished  its  work, — then  its  course  may  be  said 
to  have  been  run,  and,  after  that  period,  the  trustees  have  no  duties  in  regard 
thereto  to  perform.  They  would  then  have  ceased,  and  the  statute  begun  to 
run.  The  trust  held  by  the  trustee,  after  his  work  is  finished,  is  a  dry  trust, 
and  it  is  his  duty  to  convey  the  estate  to  the  beneficial  owner.  This  rule  is 
expressly  recognized  in  the  declaration  of  trust,  which  provides  that  the  prop- 
erty shall  pass,  by  conveyance  from  the  trustee,  back  to  Gisborn,  after  the 
expenses  of  working  the  mine,  and  after  the  $400,000  are  paid  to  Stephens, 
and  after  $275,000  shall  have  been  paid  to  Gisborn.  But  neither  the  lan- 
guage of  the  declaration  of  trust,  nor  the  general  rule  referred  to,  gives  to 
Gisb<)m  a  right  to  the  property,  before  all  these  things  are  done, — before  all 
these  sums  are  paid.  At  this  point,  then,  when  these  suras  should  all  be  paid, 
his  rights  would  begin,  according  to  the  terms  of  the  declaration  of  trust. 
But  that  time  has  never  arrived. 

The  trust  in  this  case  is  an  express  one.  It  is  declared  by  the  parties  in  the 
declaration  of  trust.  1  Perry,  Trusts,  24;  Laws  Utah  1884,  p.  192,  §  226. 
The  trust  was  also  intended  to  continue  indefinitely.  It  is  a  continuing  trust. 
In  such  cases  the  statute  of  limitations  does  not  apply.  2  Perry,  Trusts,  § 
863,  and  notes;  Oliver  v.  Piatt,  3  How.  411;  Ang.  Lim.  §§  166,  468;  Kane 
V.  Bloodtjood,  7  Johns.  Ch.  90;  Seymour  v.  Freer,  8  Wall.  218.  Such  trusts 
are  not  cognizable  in  an  action  at  la'w,  but  fall  within  the  proper,  peculiar, 
and  exclusive  jurisdiction  of  courts  of  chancery.  An  accounting  was  neces- 
sary to  ascertain  the  receipts  and  disbursements  and  liabilities  of  the  trustees, 
and  also  to  ascei-tain  the  relative  priorities  of  the  claims. 

Tlie  indebtedness  of  $400,000  is  a  charge  and  lien  upon  th^  mine.  The  ti- 
tle was  expressly  conveyed  for  its  security.  Tlie  fact  that  the  declaration  of 
trust  provided  such  indebtedness,  to  be  paid  primarily  out  of  the  products  of 
the  mine,  does  not  affect  the  question;  for  we  have  seen  that  the  words  "rents, 
issues,  and  profits,"  although  primarily  meaning  the  products  of  the  mine, 
yet  in  a  broader  sense  include  the  mine  Itself.  Aside  from  this  fact,  the 
$400,000  were  purchase  money;  were  furnished  by  Allen,  Stephens  and  Q>o.  to 
Gisborn,  to  enable  Gisborn  to  make  the  purchase  of  the  two-thirds  of  the  mine  in 
his  own  name.  It  is  not  necessary  that  such  lien  should  be  confined  to  vendors. 
The  party  furnishing  the  money  to  the  purchaser  is  entitled  to  the  lien  in  the 
same  manner  as  a  vendor.  2  Dev.  Deeds,  1150,  and  a  vast  number  of  cases 
there  cited;'  Barroilhetv,  Anspacher,  8  Pac.  llep.  804;  Motherwell  y.  Taylor, 
10  Pac.  Kep.  304;  2Le^.  Gas.  Eq.  (3d  Amer.Ed.)  712,  713,  Ilar.  &  W.  notes. 
The  expense  accounts  are  also  a  lien  upon  the  realty.  These  claims  were  nec- 
essarily incurred  i  n  endeavoring  to  secure  the  objects  of  the  trust.  They  were 
not  incurred  for  the  trustee's  gain,  but  in  a  fair  effort  to  carry  out  the  trust. 
They  were  just  charges  upon  the  trust  property.  2  Pom.  Eq.  §  1085  et  aeq,  ; 
2  Perry,  Trusts.  §§  485,  486,  610,  618,  907;  Davis'  Petitioner,  14  Allen,  24. 
And  this  would  be  true,  even  if  in  the  trust  there  were  no  provisions  for  ex- 
penses.   2  Perry,  Trusts,  §§  910, 913.    The  respondent,  by  assignment,  takes 
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the  place  of  the  assignor,  and,  as  the  statute  of  limitations  could  not  bar  the 
claims  in  the  hands  of  the  assignors,  it  cannot  bar  them  in  the  hands  of  the  as- 
signee. 

It  is  objected  that  the  respondent  was  allowed  to  prove  for  whom  the  trustee 
was  acting,  and  who  furnished  the  money.  This  objection  is  based  upon  the 
ground  that  to  make  such  proof  is  to  add  to  the  written  contract  in  trust,  and 
that  the  evidence  is  likewise  immaterial.  It  is  claimed  tliat  tlie  written  trust 
speaks  for  itself.  We  do  not  think  that  such  evidence  added  any  new  pro- 
visions to  the  declaration  of  trusts.  It  simply  explained  what  did  not  appear 
on  the  face  of  the  declaration  of  trust,  but  which  the  language  of  the  decla- 
ration indicated  to  exist.  Parol  evidence  was  admissible  to  show  these  things. 
Railroad  Co.  v.  Durant,  95  U.  S.  576. 

It  is  likewise  objected  that  respondent  was  allowed  to  introduce  in  evidence 
the  written  assignment  by  Allen,  Stephens  &  Co.  to  respondent  of  their  claims 
and  demands.  The  ground  of  the  objection  was  that  Allen,  Stephens  &  Ck>. 
had  no  power  to  assign  the  trust,  or  to  transfer  the  execution  of  the  trust,  to 
any  other  party.  The  objection  is  untenable.'  The  evidence  does  not  show 
any  assignment  of  tlie  trust,  or  of  the  execution  of  it.  Allen,  Stephens  & 
Co.  owned  some  of  the  claims  and  demands,  and  these  they  had  a  right  to  as- 
sign, and  did  assign.  The  assignment  of  these  claims  and  demands  was  not 
an  assignment  of  the  trust.    There  was  no  assignment  of  the  trust. 

It  is  said  thatGisborn  made  some  advances  towards  working  the  mine,  and, 
as  this  action  was  in  part  for  an  accounting,  that  these  advances  should  have 
been  allowed.  These  claims  of  Gisbom  were  not  set  up  in  his  pleadings,  but, 
on  the  contrary,  he  contended  against  the  validity  of  any  liens  or  charges 
against  the  trusts,  property,  or  mine.  The  accounting  called  for  was  that  of 
the  trustee.  If  Gisborn  paid  any  accounts  for  expenses,  he  should  have  pre- 
sented them  to  the  trustee.  The  trustee  was  the  only  proper  party  to  keep 
the  account  of  the  expenses. 

The  refusal  of  the  district  court  to  grant  a  continuance  on  the  application 
of  Gisborn  is  assigned  for  error.  The  refusing  or  granting  a  continuance  is 
a  matter  very  much  in  the  sound  discretion  of  the  court.  Unless  we  can  see 
that  that  discretion  was  abused,  we  cannot  be  justified  in  reversing  the  case 
on  the  ground  of  such  refusal.  In  the  present  instance,  the  deposition  of 
Stephens  was  taken,  and,  having  been  returned  to  the  court,  was  published 
on  the  twentieth  of  Kovember,  1885.  The  appellant  did  not  call  at  the  clerk*s 
oifice  to  see  it,  or  to  see  if  it  had  been  returned,  until  the  first  of  May,  1886. 
It  was  then  not  in  the  office,  and,  supposing  it  to  be  in  the  hands  of  counsel 
for  the  respondent,  appellant  waited  until  the  tenth  of  May,  when  it  was  ob- 
tained from  such  counsel.  Upon  examination  of  the  deposition,  it  became 
evident  to  appellant  that  he  would  need  the  deposition  of  Warren  Hussy, 
and  it  would  take  about  three  weeks  to  get  it.  The  trial  was  set  for  the 
twelfth  of  May,  1886.  Had  he  procured  an  examination  of  the  Stephens  dep- 
osition when  he  first  went  after  it,  he  would  not,  according  to  his  own 
showing,  have  had  time  m  which  to  take  Hussy's  deposition  before  the  trial. 
We  do  not  think  that  the  appellant  showed  diligence,  and  the  district  court 
did  not  err  in  refusing  to  grant  a  continuance. 

We  do  not  think  that  there  was  any  error  in  the  failure  of  the  decree  to 
state  that  Gisborn  was  entitled  to  redeem.  That  is  a  matter  which  is  regu- 
lated by  the  statute,  and  it  is  not  necessary  that  it  should  be  stated  in  the 
decree. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower  court  is  affirmed. 

TlAJUBf  C  J.»  and  Henderson,  J.*  concur. 
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(6  Utah,  344) 

Reddon  c.  Union  Pao.  B.  CJo. 

(Supreme  Court  of  Utah.    October  1,  1887.) 

1,  Maotbb  and  Skrvant—Pellow-Sebvants— Superintendent  of  Mine. 

A  foreman  having  entire  supervision  of  a  mine,  and  all  its  workings,  employing 
and  discharging  laborers,  and  prescribing  their  duties,  is  not'a  co-employe  within 
the  rule  which  exempts  the  master  from  responsibility  for  the  injuries  received  by 
a  servant  through  the  negligence  of  a  fellow-servant.^ 

2.  Same— Injury  to  Servant— Contributory  Negligence. 

Jn  an  action  to  recover  damages  for  personal  injuries  received  while  at  work  in 
defendant's  mines,  thetestimouy  of  the  plain  tiff  was  to  the  effect  that  certain  places 
in  the  mine  had  become  dangerous  by  reason  of  the  settling  of  the  base  of  the  col- 
umns or  partitions  left  to  support  the'roof  of  the  mine,  which  caused  masses  of  rock 
^nd  coal  to  fall  from  the  top  and  sides;  that,  after  a  portion  of  the  dangerous  sec- 
tion had  been  cased  and  timbered,  the  defendant's  superintendent  directed  the  work 
stopped,  saying  that  he  would  timber  it  at  another  time ;  that  coal  and  other  ma- 
terial continued  to  fall  from  the  sides  and  roof  of  the  untimbered  sections,  which 
was  known  to  both  the  plaintiff  and  the  superintendent;  that,  three  or  four  days 
before  the  accident,  plaintiff  called  the  superintendent's  attention  to  the  unsafe 
condition  of  the  section  beyond  the  timbering,  upon  which  the  superintendent  as- 
sured plaintiff  that  there  was  no  danger,  but  promised  to  have  it  made  secure.  Sub- 
sequently the  plaintiff,  at  the  superintendent's  direction,  went  to  work  at  a  place 
beyond  the  timbering,  but  not  at  the  particular  place  to  which  he  had  previously 
called  the  superintendent's  attention,  and  was  injured  by  a  fall  of  coal  from  the 
sides  of  the  mine.    Held,  that  a  motion  for  nonsuit  was  properly  overruled ;  the 

Question  whether  plaintiff  was  guilty  of  contributory  negligence,  by  remaining  in 
efendant's  employ  with  knowledge  of  the  danger,  being  for  the  jury. 
8.  Trial— Instructions— Requests  to  €harge. 

It  is  not  error  to  refuse  to  give  instructions,  in  themselves  proper,  in  the  language 
they  are  requested,  if  the  court  substantially  gives  them  in  its  own  language. 
4.  New  Trial — Excessive  Damages — Remitting  Portion  of  Verdict. 

The  overruling  of  a  motion  for  anewtrial  upon  the  ground  of  excessive  damages, 
upon  condition  that  plaintiff  remit  a  certain  sum  from  theverdictand  judgment,  is 
the  exercise  of  a  supervision  which  courts  have  in  certain  cases  over  verdicts,  and  is 
not  such  a  determination  by  the  court  of  the  fact  that  the  damages  were  excessive 
as  to  taint  the  whole  verdict,  and  warrant  the  appellate  court  in  setting  it  aside. 

Appeal  from  district  court,  Third  district;  0.  S.  Zane,  Judge. 
Arthur  Broijon^  for  plaintiff  and  respondent.    P.  L,  Williams,  for  defend- 
ant and  appellant. 

Henderson,  J.  The  plaintiff  seeks  in  this  action  to  recover  against  the 
defendant  damages  on  account  of  a  personal  injury  which  he  received  while 
in  its  employ  as  a  laborer  in  its  coal  minq.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  show:  That  the  defendant  was  the  owner  of  and  was  operat- 
ing a  coal  mine  known  as  the  "Grass  Creek  Mine;"  that  the  mine  consisted 
of  extensive  under-ground  workings,  requiring  the  services  of  a  large  number 
of  miners  and  workmen;  that  during  the  time  in  controversy  one  Thomas 
Thomas  was  defendant's  foreman,  and  as  such  had  entire  supervision  of  the 
mine  and  all  the  workings,  employed  and  discharged  laborers,  and  prescribed 
their  duties;  that  the  plaintiff  was  a  practical  coal  miner,  and  had  been  for 
some  years;  that  on  the  first  day  of  December,  1884,  the  plaintiff  .applied  to 
Thomas  for  employment,  and  was  employed  by  him  in  defendant's  mine;  that 
the  openings  to  and  from  the  mine  were  through  various  entries,  which  were 
designated  by  numbers,  and  all  entering  on  the  vein  of  coal  on  an  incline,  and 
were  separated  from  each  other  by  columns  or  partitions  left  in  the  coal  vein 
to  support  the  roof,  these  partitions  being  known  to  the  miners  as  "ribs;" 
that  through  all  these  entries  tracks  were  laid  and  horse  cars  run  for  a  great 
distance  into  the  mine,  for  the  purpose  of  bringing  out  the  coal;  that  at  the 
time  the  plaintiff  was  employed,  for  some  time  before,  and  from  that  time  up 
to  the  time  of  the  injury,  there  was  going  on  in  said  mine  what  is  known 

^Soe  note  at  end  of  case. 
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among  miners  as  a  "squeeze,"  wbiph  consists  of  the  settling  of  the  base  of 
the  columns  or  partitions  left  to  support  the  roof  into  the  softer  material  of 
the  floor,  thereby  causing  the  floors  in  the  spaces  to  heave,  and  masses  of  rock 
and  coal  to  fall  from  the  top  and  sides,  rendering  them  more  or  less  danger- 
ous; that  this  process  Wcis  more  apparent  in  the  flfth  entry,  making  it  more 
dangerous  than  the  other  portions  of  the  mine;  that  when  plaintiff  com- 
menced work  he  was,  with  other  workmen,  under  the  immediate  supervision 
of  the  superintendent,  set  at  work  clearing  up  the  debris  which  had  fallen  in 
^the  fifth  entry  on  account  of  the  "squeeze^"  and  leveling  the  floor,  and  relay- 
ing the  car  track,  other  workmen  following  and  casing  and  timbering  to  pro- 
tect from  the  falling  material  as  fast  as  the  entry  was  cleared,  such  work 
commencing  at  the  mouth  of  the  entry,  and  extending  along  it  towards  the 
interior  of  the  mine;  that  after  such  clearing  and  timbering  had  proceeded  for 
some  days,  and  had  been  extended  back  some  distance  from  the  mouth  of  the 
opening,  the  superintendent,  Mr.  Thomas,  directed  the  timbering  stopped, 
and  the  workmen  engaged  in  it  were  directed  by  him  to  assist  in  the  clearing, 
giving  as  a  reason  that  he  was  in  a  hurry  to  get  the  cars  running  through  the 
entry,  and  saying  he  would  timber  it  after  the  clearing  was  done,  but  that  no 
further  timbering  or  casing  was  done;  that  the  clearing  of  the  fifth  entry  was 
finished  about  January  15th  following  plaintiff's  employment,  and  from  that 
time  up  to  the  time  of  the  injury,  which  occurred  May  15th  thereafter,  the 
plaintiff  was  engaged  as  track-layer  and  repairer,  his  duties  as  such  calling 
him  to  the  various  entries  and  chambers  of  the  mine  connected  therewith, 
laying  track,  removing  debris  therefrom,  putting  in  switches  and  connections 
between  the  various  tracks  going  from  one  portion  of  the  mine  to  another,  as 
directed  by  the  superintendent;  that  during  all  this  time  coal  and  other  ma- 
terial was  occasionally  failing  from  the  side^  and  roof  of  the  various  entries, 
but  that  it  was  falling  most  in  the  fifth  entry  beyond  the  timbering,  and  that 
such  entry  was  dangerous,  and  was  so  understood  by  the  plaintiff  and  all  the 
workmen;  that  the  superintendent  knew  of  the  unsafe  condition  of  the  fifth 
entry,  was  constantly  about  the  mine,  and  that  his  attention  was  particularly 
called  to  its  unsafe  condition ;  that  one  of  the  workmen  called  his  attention 
to  it  at  the  time  he  ordered  the  timbering  discontinued,  and  told  him  that  un- 
less it  was  timbered,  some  one  would  be  hurt,  and  he  replied  that  there  was 
not  time  then,  but  that  he  would  timber  it  after  the  entry  was  cleared;  that 
three  or  four  days  before  the  injury,  while  the  superintendent  was  passing 
along  the  fifth  entiy,  the  plaintiff  called  his  attention  to  its  unsafe  condition, 
and  walked  with  him  along  the  entry  back  of  the  timbering,  and  back  of  the 
particular  place  where  the  injury  occurred,  and  notified  him  of  its  condition, 
and  the  superintendent  promised  to  fix  it,  the  plaintiff  himself  stating  the 
conversation  as  follows:  ''Ansioer,  I  took  him  and  told  him  this  coal  was  go- 
ing to  fall,  if  it  wasn't  taken  down,  I  was  afeard;  and  I  took  him  in  along  the 
road  allthe  way  in,  sounded  the  coal  for  him,  until  I  got  him  to  the  room 
where  Mr.  Locke  worked — John  Locke — and  that  was  the  dangerousest  place 
there  was,  between  his  rib  and  the  next  one;  and  he  says:  *Bill,'  he  says, 
•that  won't  fall  yet;  you  have  no  idea  how  this  coal  will  hang;'  andhcsays, 
*I  can't  stop  the  turn  to  take  it  down  now,  but ' — says  he — *I  will  take  it 
down  some  other  time.'  Them  was  just  the  words  that  was  used,  as  near  as 
I  can  get  at  it.  Question,  What  more  did  he  say,  if  anything,  than  that  lie 
wanted  to  keep  the  turn  running?  A,  Why,  he  didn't  say  nothing,  only  as  I 
told  you;  he  said  that  he  couldn't  stop  the  turn  then  to  take  it  down, — that 
he  would  take  it  down  some  other  time— have  it  taken  down;  he  didn't  take 
it  himself,  of  course.  Q,  He  said  he  would  take  the  coal  down?  A.  Yes, 
air;  he  would  have  it  taken  down;  he  didn't  work  his  own  self."  That  on 
the  twenty-fifth  day  of  May  the  plaintiff  was  called  from. another  part  of  the 
mine  by  the  supeiintendent,  and  was  directed  to  go  into  the  fifth  entry  at  a 
place  beyond  the  timbering,  but  not  at  the  particular  place  where  plaintiff  had 
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called  the  attention  of  the  superintendent  to  the  loose  coal,  and  there  load  up 
some  coal  which  cumbered  the  track.  The  plaintiff  commenced  the  work, 
and  witliin  a  few  moments  a  large  mass  of  coal  fell  from  the  sides  onto  the 
plaintiff,  causing  the  injury  complained  of.  The  direction  of  the  superin- 
tendent to  do  this  particular  work  was  testified  to  by  the  plaintiff  as  fol- 
lows: ''Answer.  Mr.  Thomas  ordered  me  and  Mr.  Harrv  Thomas  over  there, 
to  go  in  and  clear  up  the  coal  and  lower  the  tnick.  Question,  Wei  J,  what 
did  you  do  after  having  received  those  orders?  A.  I  went  in  the  entry  and 
staid  there  until  the  turn — we  was  a  little  ahead  of  the  trip;  that  is,  the  turn 
coming  in.  The  man  that  drove  tlie  cars  staid  there  until  they  came  in,  and 
Mr.  Thomas  came  in  also,  right  behind  tlie  cars,  and  I  asked  him  if  I  should 
start  in  here,  and  he  says  *  Yes,  clear  right  up,  boys ' —  Q,  {Interrupting,) 
Which  Thomas  do  you  mean  ?  A,  Thomas  Thomas.  He  says:  *  Hurry  and 
dear  up,  for  I  want  to  send  coal  out  here  this  evening.'" 

The  plaintiff*s  testimony  further  tended  to  show  that  the  plaintiff  knew 
from  reputation  and  hearsay  what  effect  a  "squeeze"  had  on  a  mine,  but  hail 
never  had  experience  with  one  before;  that  Mr.  Thomas,  the  foreman,  had 
had  experience  in  seven  or  eight  "squeezed"  mines  before;  that  timbering  or 
casing,  and  removing  coal  as  fast  as  it  is  loose  from  the  walls,  would  have 
lessened  tlie  danger,  and  been  a  protection,  and  that  such  is  the  usual  precau- 
ti«vn  in  mines  undergoing  a  "squeeze,"  but  that  neither  was  done  except  the 
timbering  above  mentioned.  The  plaintiff  was  86  years  of  age,  had  always 
been  well  and  healthy  before  the  accident,  and  the  testimony  tended  to  sliow 
that  the  injury  received  by  plaintiff  was  to  the  nerves  of  the  back,  and  to 
the  spinal  column,  and  was  permanent;  that  it  was  and  is  very  painful, 
totally  disabiing  him  from  any  labor;  that  he  requires  the  constant  care  and 
attendance  of  nurses;  that  he  cannot  dress  or  undress  without  assistance,  and 
that  his  lower  limbs  are  so  far  paralyzed  that  he  has  bat  little  use  of  them. 

At  the  close  of  the  testimony  for  the  plaintiff  the  defendant  moved  the  court 
for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  not  made  a  case  entitling 
him  to  recover,  and  because  the  plaintiff's  testimony  sl>owed  that  he  was 
guilty  of  contributory  negligence,  which  was  overruled  by  the  court.  The 
defendant's  testimony  tended  to  show  that  the  plaintiff,  by  the  exercise  of  due 
diligence,  could  have  avoided  the  accident  by  discovering  that  the  coal  which 
fell  on  him  was  loose;  that  he  knew  the  dangerous  condition  of  the  mine,  and 
of  the  fifth  entry,  where  he  was  hurt,  and  tended  to  contradict  the  plaintiff's 
testimony.  At  the  close  of  the  testimony  the  defendant  presented  a  numt)er  of 
requests  to  charge.  The  trial  judge  did  not  follow  the  requests  to  charge,  but 
formulated  his  charge  to  the  jury,  varying  and  modifying  some  of  the  requests. 
The  jury  returned  a  verdict  for  the  plaintiff  for  ^20,000,  and  judgment  was 
entered  thereon.  The  defendant  thereupon  moved  for  a  new  trial  on  state- 
ment, on  the  ground,  among  other  things,  that  the  damages  were  excessive. 
The  court  overruled  the  motion  for  a  new  trial,  upon  condition  that  the  plain- 
tiff should  remit  $5,000  from  the  verdict  and  judgment,  which  the  plaintiff 
did,  and  the  motion  for  a  new  trial  was  denied;  and  the  defendant  appeals  to 
this  court  from  the  judgment  and  order  overruling  motion  for  new  trial. 

The  first  question  arising  upon  this  record  is  the  ruling  of  the  court  in  over- 
ruling the  appellant's  motion  for  nonsuit.  The  first  ground  stated  for  a  non- 
suit raises  the  question  as  to  whether  under  this  state  of  the  case  the  defend- 
ant is  liable  to  the  plaintiff  for  the  acts  of  Thomas,  the  superintendent;  and, 
if  so,  whether  negligence  or  neglect  of  duty  was  shown  which  was  the  proxi- 
mate and  efficient  cause  of  the  injury.  In  the  reported  cases  of  the  various 
states  there  has  been  much  discussion  and  diversity  of  opinion  as  to  the  re- 
sponsibility of  masters  for  the  acts  and  omissions  of  co-employes,  and  as  to 
how  far  and  under  what  circumstances  agents  and  employes  engaged  in  va- 
rious departments  of  duty  and  service  are  fellow- work  men  or  co-employes 
with  other  servants,  so  as  to  exempt  the  master  from  liability  for  their  acts; 
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but  we  think  that  the  great  weight  of  authority  in  the  state  courts  establishes 
the  proposition  that  the  superintendent  of  a  mine  who  has  general  and  entire 
charge  of  the  work,  employs  and  discharges  workmen,  and  directs  their  duties 
and  employments,  is  not  a  co-employe  with  common  laborers  in  the  mine, 
whose  duty  it  is  to  obey  the  orders  of  such  superintendent,  within  the  rule 
exempting  the  master  from  responsibiJity  for  the  acts  and  omissions  of  such 
superintendent,  and  that  as  to  such  common  workmen  the  master  is  respon- 
sible for  neglect  of  duty  by  such  superintendent.  Ryan  v.  Bayaley^  50  Mich. 
179.  15  N.  W.  Rep.  72;  Birckner  v.  Railroad  Co,,  49  N.  Y.  672;  Malone  v. 
Hat?iatoay,  64  N.  Y.  5;  Railroad  Co.  v.  Stevens,  20  Ohio,  415;  Railroad 
Co,  V.  Keary,  3  Ohio  St.  201;  Railroad  Co.  v.  Collins,  2  Duv.  114;  Ford  v. 
Railroad  Co.,  110  Mass.  241;  1  Redf.  R.  R.  554;  Whart.  Neg.  §  232;  Bowers 
V.  Railroad  Co.,  7  Pac.  Rep.  251.  This  rule  is  recognized  and  adopted  by  the 
federal  couils;  Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184; 
Hough  V.  Railway  Co.,  100  U.  S.  213;  Railroad  Co.  v.  Herbert,  116  U.  S. 
642,  6  Sup.  Ct.  Rep.  590;  Railroad  Co.  v.  Fort,  17  Wall.  553. 

Did,  then,  the  evidence  tend  to  show  negligence  on  the  part  of  the  superin- 
tendent, or  was  the  accident  the  natural  result  of  the  dangerous  and  hazard- 
ous business  in  which  the  plaintiff- had  voluntarily  engaged  to  serve  the  de- 
fendant? One  who  engager  in  the  employment  of  another  for  the  perform- 
ance of  certain  duties  for  compensation,  takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  performance  of  the  service,  and  the 
pay  is  presumed  to  be  regulated  to  cover  compensation  for  such  risk.  This  is 
a  part  of  the  contract  on  the  part  of  the  employe,  and  this  rule  applies  as  well 
where  the  service  in  which  he  ^*ngages  is  naturally  hazardous  oi  extrahazard- 
ous. This  is  so  well  established  by  adjudications  that  references  are  needless. 
On  the  other  hand,  it  is  the  duty  of  the  master  not  to  expose  the  servant  in 
performing  his  duties  to  hazards  or  perils  which  may  be  guarded  against  by 
proper  diligence.  It  is  his  duty  to  observe  all  the  care  which  prudence  and 
the  exigencies  of  the  situation  require,  and  to  furnish  reasonably  safe  and 
proper  structures  and  instrumentalities  to  avoid  danger.  He  is  not  required 
to  furnish  the  safest  known  appliances  and  means  of  avoiding  danger,  but 
such  as  are  usual  and  reasonable  under  the  particular  circumstances  and  ex- 
igencies, and  this  is  a  part  of  the  contract  of  hire  on  the  part  of  the  master. 
Hough  v.  Railway  Co.,  100  U.  S.  213;  Railroad  Co.  v.  Fort,  17  Wall.  553; 
Railway  Co.  v.  McDnniels,  107  U.  S.  454,  2  Sup.  Ct.  Rep.  932.  The  serv- 
ant's exposure  to  hazards  resulting  from  the  violation  of  this  duty  on  the  part 
of  Xhe  master  is  not  within  his  contract  of  service,  and  the  master  is  liable 
for  injuries  resulting  therefrom.  Hough  v.  Railway  Co.,  supra.  We  are 
of  the  opinion  that  the  testimony  clearly  tended  to  show  that  the  accident  to 
plaintiff  was  the  result  of  a  violation  of  this  duty  on  the  part  of  the  defend- 
ant, and  should  have  been  submitted  to  the  jury.  The  superintendent  knew 
of  the  dangerous  character  of  the  mine  resulting  from  the  process  then  going 
on  in  it.  His  attention  had  been  expressly  called  to  the  danger  in  the  fifth 
entry;  he  had  recognized  the  danger  and  the  necessity  and  propriety  of  tim- 
bering or  casing,  and  of  sounding  along  the  walls,  and  removing  the  loose 
coal  and  debris,  by  promising  that  it  should  be  done;  and  it  is  reasonable  to 
suppose,  from  the  testimony,  that  the  accident  would  have  been  avoided  if 
either  had  been  done;  but,  representing  the  company,  simply  to  facilitate  its 
operations,  and  suit  its  convenience,  this  precaution  was  neglected  and  the 
plaintiff  subjected  to  the  risk  which  resulted  in  his  injury. 

The  ground  most  relied  on  by  appellant  for  a  nonsuit  is  "that  the  plaintiff 
was  guilty  of  contributory  negligence."  At  the  close  of  the  plaintiff's  testi- 
mony the  court  should  not  grant  a  nonsuit,  on  the  ground  of  contributory 
negligence,  unless  it  affirmatively  appears  by  his  testimony.  Contributory 
negligence  is  an  affirmative  defense,  and  the  burden  of  showing  it  was  upon 
the  defendant.     Hough  v.  Railioay  Co.,  supra;  Railroad  Co.  v.  Qladmoi^^ 
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15  Wall.  401;  Whart.  Neg.  §  423;  Botoers  v.  Railroad  Co,,  7  Pac.  Rep.  251; 
Railroad  Co,  v.  fforst,  93  XJ.  S.  291.  A  nonsuit  should  not  be  granted,  and 
the  case  taken  from  the  jury,  unless  the  court  will  feel  constrained  to  grant  a 
new  trial  upon  the  same  evidence.  Bowers  v.  Railroad  Co,,  supra;  Rail- 
road  Co,  v.  8totiU  17  Wall.  657;  Randall  v.  Railroad  Co,,  109  U.  S.  478.  3 
Sup.  Ct.  Rep.  322. 

It  is  insisted  by  appellant  that  the  plaintiff's  testimony  shows  that  he  knew 
of  the  dangerous  character  of  the  mine,  and  of  the  precautions  taken  by  de- 
fendant to  avoid  accident,  and  that  by  continuing  in  its  employ  after  such 
knowledge  he  was  guilty  of  contributory  negligence.  If  a  servant,  before  be 
enters  service,  or  afterwards,  discovers  that  the  instrumentalities  furnished 
for  his  protection  are  defective,  and  understands,  or  by  the  exercise  of  ordi- 
nary observation  ought  to  understand,  the  risks  to  which  he  is  thereby  ex- 
posed, and  if  notwithstanding  such  knowledge  he,  without  objection,  and 
without  any  promise  on  the  part  of  the  employer  that  such  defects  will  be 
remedied,  continues  in  such  service,  he  cannot  recover  for  injuries  resulting 
therefrom,  but  will  be  deemed  to  have  waived  all  negligence  and  neglect  of 
duty  on  the  part  of  the  master,  and  would  be  guilty  of  contributing  to  such 
negligence.  Hough  v.  Railway  Co,,  supra;  Greene  v.  Railway  Co,,  17  K. 
W.  Rep.  378.  But  where  there  is  any  evidence  tending  to  rebut  the  pre- 
sumption of  waiver  on  the  part  of  the  servant,  it  presents  a  case  for  the  jury. 
Hough  v.  Railway  Co,,  supra;  Greene  v.  Railway  Co,,  supra;  Laruting  v. 
Railroad  Co,,  49  N.  Y.  521.  We  think  that  the  promise  of  the  superintend- 
ent in  this  case,  to  remedy  the  defect,  was  very  clearly  evidence  tending  to 
rebut  the  presumption  that  the  plaintiff,  by  continuing  in  the  employment, 
assumed  the  increased  risk  caused  by  the  defendant's  neglect.  In  Hough  v. 
Railway  Co,,  before  referred  to,  Mr.  Justice  Hajilan,  speaking  for  the 
court,  quotes  with  approval  from  Shear.  &  R.  Neg.  §  96,  as  follows:  "There 
can  be  no  doubt  that  where  a  master  has  expressly  promised  to  repair  a  de- 
fect, the  servant  can  recover  for  an  injury  caused  thereby,  within  such  a  pe- 
riod of  time  after  the  promise,  as  it  would  be  reasonable  to  allow  for  its  per- 
formance, and,  as  we  think,  for  an  injury  suffered  within  any  period  which 
would  not  preclude  all  reasonable  expectation  that  the  promise  might  be 
kept."  And  he  cites  in  support  of  the  doctrine  thus  stated,  Conroy  v.  Iron- 
works, 62  Mo.  35;  Patterson  v.  Railroad  Co.,  76  Pa.  St.  389;  Le  Clair  v. 
Railroad  Co.,  20  Minn.  9,  (Gil.  1.)  And,  again,  quoting  f rom  Cooley  on 
Torts,  he  says:  "If  the  servant,  having  a  right  to  abandon  the  service  be- 
cause it  is  dangerous,  refrains  from  doing  so  in  consequence  of  assurances 
that  the  danger  shall  be  removed,  the  duty  to  remove  the  danger  is  mani- 
fest and  imperative,  and  the  master  is  not  in  the  exercise  of  ordinary  care 
unless  or  until  he  makes  his  assurances  good.  Moreover,  the  assurance  re- 
moves all  ground  for  the  argument  that  the  servant  by  continuing  the  em- 
ployment engages  to  assume  the  risks."  See,  also,  Greene  v.  Railway  Co., 
supra.  In  this  case  the  plaintiff  called  the  attention  of  the  superintendent  to 
the  defect,  and  made  known  his  fears,  and  the  superintendent  in  reply  as- 
serted his  superior  knowledge  to  that  of  the  plaintiff,  and  assured  him  there 
was  no  danger,  but  promised  to  remedy  the  defect.  In  prosecuting  such  a 
work  as  the  defendant  was  here  conducting,  persons  are  selected  and  em- 
ployed with  reference  to  the  duties  they  are  intrusted  with.  A  superintend- 
ent is  employed  for  his  supposed  superiority  in  ability,  capacity,  and  experience 
to  the  common  laborers  who  are  under  his  supervision ;  he  is  supposed  to 
inspire  their  trust  and  confidence;  they  are  accustomed  to  obey  his  orders, 
and  to  trust  to  his  superior  judgment.  The  representations  and  promises'  of 
this  superintendent  were  undoubtedly  made  to  the  plaintiff  to  induce  him  to 
continue  his  service,  and  dispel  his  fears.  Is  it  unreasonable  to  suppose 
that  it  did  so?  We  think  not.  We  are  of  the  opinion  that  it  was  for  the 
jury  to  say  whether  the  defective  appliances  and  precautions  were  such  that 
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it  was  negligent  for  the  plaintiff  to  continue  the  service;  and  if,  under  all 
the  circumstances,  considering  the  promise  and  conduct  of  the  superintend-! 
ent,  the  plaintiff  was  not  wanting  in  due  care  and  caution  in  continuing> 
then  the  defendant  was  not  excdsed  for  the  omission  to  perform  its  duty. 

The  appellant  also  complains  of  the  refusal  to  give  various  of  its  requests 
to  charge,  and  to  the  modifications  of  some.  The  charge  given  by  the  court 
was  in  accordance  with  tlie  principles  before  stated.  This  court  has  held  that 
it  is  not  error  to  refuse  to  give  instructions  in  themselves  proper,  in  the  lan- 
guage they  are  requested,  if  the  court  in  its  own  language  gives  their  sub- 
stance. The  requests,  so  far  as  they  were  proper,  were  substantially  given; 
in<1eed,  the  substance  of  most  of  the  defendant's  requests  was  given.  The 
change  made  by  the  court  in  the  giving  of  defendant's  third  request,  in  view 
of  otiier  portions  of  the  charge  given,  was  immaterial.  The  defendant  re- 
quested the  court  to  charge  as  follows:  "If  you  find  that  it  wjis  the  course 
pursued  in  this  instance  by  the  defendant  to  carry  on  the  business  of  mining, 
wliile  the  walls  and  surroundings  in  the  mine  were  unsafe  and  dangerous, 
and  this  fact  was  known  to  the  plaintiff,  and  that  he  also  knew  the  character 
of  the  dangers  there  existing,  and  yet  entered  upon  and  continued  in  said 
service,  he  assumed  the  risk  of  such  dangers,  and  is  not  entitled  to  recover  in 
this  action."  This  the  court  did  not  give,  but  did  instruct  the  jury  that  un- 
der substantially  such  circumstances  the  defendant  would  not  be  liable,  un- 
less there  was  an  agreement  to  remedy  the  defect,  and  provide  necessary  and 
proper  protection,  and  that  the  plaintiff,  relying  upon  such  promises,  contin- 
ued his  work;  and  this  was  all  the  defendant  could  properly  ask. 

The  appellant  asks  that  the  judgment  be  reversed  because  the  damages  were 
excessive,  appearing  to  have  been  given  under  the  influence  of  passion  or 
prejudice.  The  argument  is  that  the  trial  court,  having  determined  that  the 
damages  are  excessive,  it  taints  the  whole  verdict,  and  that  none  of  it  should 
stand.  The  practice  which  was  pursued  in  this  case  is  thoroughly  established 
by  precedent.  1  Suth.  Dam.  813-815,  and  cases  there  cited.  It  is  a  super- 
vision which  courts  exercise  over  verdicts  for  the  protection  of  defendants  in 
what  are  deemed,  to  be  proper  cases,  and  if  the  rule  is  ever  to  be  disturbed,  it 
should  be  on  the  application  of  parties  injured,  and  not  those  who  are  bene- 
fited by  it.  We  are  not  prepared  to  say  that  the  damages,  after  the  reduction, 
are  excessive,  in  view  of  the  severe  character  of  the  injuries.  The  discretion 
of  the  trir.l  judge  in  this  respect,  who  saw  the  plaintiff  personally  and  heard 
the  testimony  of  all  the  witnesses,  ought  not  to  be  disturbed,  unless  it  pre- 
sents a  plain  case  of  the  abuse  of  its  exercise. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concurred. 

NOTE. 

Fellow-Servants— Who  are.  Within  the  meaning  of  the  role  exempting  the  mas- 
ter from  liability  for  injuries  resulting  to  a  servant  from  the  negligence  of  a  co-em- 
ploye, fellow -servants  are  defined  to  be  persons  engaged  in  the  sanje  common  service, 
under  the  same  general  control.  Gravelle  v.  Railway  Co.,  10  Fed.  Rep.  711.  They 
must  be  directly  co-operating  with  each  other  in  a  particular  business,  in  the  same  line 
of  employment,  or  their  usual  duties  must  bring  them  habitually  together,  so  that  they 
may  exercise  a  mutual  influence  upon  each  other  promotive  of  proper  caution.  Rail- 
way Co.  V.  Snyder,  (111.)  7  N.  E.  Rep.  604.  A  track- repairer  and  an  engineer  are  held 
to  be  fellow-servants.  Van  Wickle  v.  Railroad  Co.,  32  Fed.  Rep.  278.  So,  also,  a  brake- 
man  employed  by  a  railroad  company  on  one  of  its  trains,  and  an  engineer  working 
for  the  same  company  on  a  different  train.  Randall  v.  Railroad  Co.,  3  Sup.  Ct.  Rep.  322. 
And  a  station  agent,  required  to  look  after  the  safety  of  switches,  and  to  see  thai  the 
main  track  is  kept  free  and  unobstructed  for  the  passage  of  trains,  is  a  fellow-servant  of 
a  brakeman  or  engineer.  Toner  v.  Railway  Co.,  (Wis.)  31  N.  W.  Rep.  104 ;  Brown  v. 
Railway  Co.,  (Minn.)  18  N.  W.  Rep.  834;  Dealey  y.  Railroad  Co.,  (Pa.)  4  Atl.  Rep.  170. 
An  inspector  of  cars  is  held  to  be  a  fellow-servant  of  a  brakeman.  Smith  v.  Potter, 
(Mich.)  9  N.  W.  Rep.  273.    It  is  immaterial  that  a  negligent  servant  is  in  a  position  oi 
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©■■  greater  responsibility  than  the  injured  one,  or  in  a  different  line  of  employment-,  so 

long  as  both  are  in  thesame  general  business.  Mining  Co.  v.  Kitts.  (Mich.)  3  N.  W.  Rep. 
470.  The  rule  obtains  regardless  of  the  fact  that  one  employe  may  be  the  superior  in 
rank  of  others  in  the  same  general  undertaking,  unless  ne  occupies  the  )ilace  ot  vice- 
principal.  Railway  Co.  v.  Adams,  (Ind.)  5  N.  E.  Rep.  187;  Copper  v.  Railroad  Co., 
(Ind.)  2  N.  E.  Rep.  749;  Fraker  v.  Railway  Co.,  (xMinn.)  19  N.  W.  Rep.  349;  Peschel  v. 
Railway  Co.,  (Wis.)  21  N.  W.  Rep.  269.  A  mining  boss  is  a  fellow-servant  of  other  em- 
ployes. Reese  v.  Biddle,  (Pa.)  3  Atl.  Rep.  813.  And  a  conductor  is  held  to  be  a  fel- 
low-servant of  a  brakenian.  Pease  v.  Railway  Co.,  (Wis.)  20  N.  W.  Rep.  908.  On  the 
other  hand,  in  limitation  of  the  general  rule,  it  is  held  that  the  master  is  liable  for 
injuries  occurring  to  an  employe  while  doing  an  act  beyond  the  scope  of  his  employ- 
ment at  the  direction  of  a  c<»-employe  having  authority  over  him.  Gilmore  v.  Rail- 
way Co.,  18  Fed.  Rep.  866.  So,  also,  where  a  servant  is  injured  through  the  negligence 
of  an  employe  in  providing  suitable  material  or  appliances,  the  latter  neing  authorized 
or  required  by  his  employment  to  discharge  this  dutv.  Id.;  Kruger  v.  Railway  Co., 
(Ind.)  11  N.  6.  Rep.  957;  Benzing  v.  Stein  way,  (N.  Y.)  6  N;  E.  Rep.  449.  And  the 
broad  principle  is  laid  down  that  where  a  servant  is  invested  with  control  or  superior 
authority  over  another  employe,  and  injury  is  incurred  by  the  latter  through  the  negli- 
gent exercise  of  the  authority  so  conferred,  ilie  master  is  liable.  Thompson  v.  Rail- 
way Co.,  14  Fed.  Rep.  564;  Gravelle  v.  Railway  Co.,  10  Fed.  Rep.  711;  Ross  v.  Rail- 
way Co.,  8  Fed.  Ren.  544,  6  Sup.  Ct.  Rep.  184 ;  Railway  Co.  v.  Peregoy,  (Kan.)  14  Pac. 
Rep.  7 ;  Mason  v.  Machine- Works,  28  Fed.  Rep.  228.  A  station  agent  is  held  not  to  be 
•  a  fellow-servant  of  a  carpenter  employed  by  the  railroad  company  in  a  department 

wholly  disconnected  from  that  in  which  the  agent  is  working.  Palmer  v.  Railway 
Co.,  (Idaho,)  13  Pac.  Rep.  425.  And  a  common  hand  engaged  in  the  business  of  relay- 
ing a  track  under  the  control  of  a  foreman  is  not  in  the  same  employment  within  the 
sense  of  the  rule  as  one  who  is  managing  a  switch-engine  which  is  usetl  in  moving  cars,  • 
and  not  engaged  in  the  work  of  relaying  said  track.  Garrahy  v.  Railroad  Co.,  25 
Fed.  Rep.  258.  At  common  law,  where  the  master  delegates  to  any  officer,  servant,  or 
a^ept,  high  or  low,  the  performance  of  any  duty  which  really  belongs  to  the  master 
himself,  the  latter  is  not  relieved  from  liability  for  the  negligent  acts  of  such  servant. 
Railroad  Co.  v.  Fox,  (Kan.)  3  Pac.  Rep.  320;  Railroad  Co.  v.  Moore,  (Kan.)  1  Pac.  Rep. 
644.  So  it  is  held,  directly  contrary  to  the  decision  in  the  case  of  Smith  v.  Potter, 
sitjyra,  that  an  inspector  of  cars  is  not  a  fellow-servant  of  a  brakenian.  Braun  v.  Rail- 
road Co.,  (Iowa,)  6  N.  W.  Rep.  5.  And  when  ^  railroad  company  confers  authority 
upon  one  of  its  employes  to  take  charge  and  control  of  a  gang  of  men,  in  carrying  on 
some  particular  branch  of  its  busines.s,  such  servant  in  governing  and  directing  the 
movements  of  the  men  under  his  charge  with  respect  to  that  branch  of  its  business, 
-  is  a  representative  of  the  company,  and  not  a  fellow-servant  of  the  men  under  his  con- 

trol.   Railway  Co.  v.  Hawk,  (III.)  12  N.  E.  Rep.  253 ;  Railway  Co.  v.  Lundatrum,  (Neb.) 
20  N.  W.  Rep.  198. 


(5  UUh,  334) 

Enright  and  others  o.  Grant  and  Wife. 
(Siipreine  Court  of  Utah.    October  17.  1887.) 

1.  Ceeditors*  Bill — Pleading — Insolvency  of  Judgment  Debtor. 

A  creditors'  bill  by  two  plaintitfs, — one  of  whom  alleges  a  judgment,  with  execu- 
tion, and  return  of  nulla  bona;  the  other,  a  judgment  without  execution,  and  a  gen- 
eral allegation  that  plaintifis  know  of  no  property  upon  which  a  levy  can  be  made, 
and  that  thej-udgments  will  remain  wholly  unsatisfied  unless  they  can  resort  to  eq- 
uity,— is  sufficient  allegation  of  insolvency  to  sustain  the  bill  as  to  the  second  judg- 
ment, in  view  of  the  fact  that  the  judgment  creditors  are  joined  as  co-plaintififs. 
Henderson,  J.,  dissenting. 

2.  Same— Statutory  Remedy  not  Exclusive— Sbquebtration. 

The  "proceedings  supplemental  to  execution"  established  by  Code  Civil  Proc 
Utah,  c.  2,  tit.  9,  Laws  1884,  are  not  exclusive  of  the  common -law  and  equitable 
remedies ;  and  a  creditor  may  bring  an  original  action  in  the  district  court,  in  the 
nature  of  a  creditors'  bill,  to  sequester  the  debtor's  property,  and  subject  it  to  the 
payment  of  his  debt. 

3.  Same— Joinder  of  Creditors. 

Creditore  on  separate  judgments  may  join  as  co-plaintifis,  and  enforce  their  rights 
by  creditors'  bill,  in  one  action. 

4.  Judgment— By  Default — Opening— Discretion  of  Court — Review  on  Appeal. 

Where  a  motion  to  open  a  default  judgment  is  addressed  to  the  discretion  of  the 
trial  court,  its  action  will  not  be  reviewed  on  appeal  unless  the  discretion  appears 
to  have  been  abused. 

Appeal  from  district  court,  Third  district;  C.  S.  Zane,  Judge* 
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Arthur  Brown,  for  appellants.  E.  D.  Hoge  and  T7.  J.  Snyder,  for  respond- 
ents. 

Henderson,  J.  The  complaint  in  this  ease  is  in  the  nature  of  a  judgment 
creditor's  bill.  It  avers  that  plaintiffs  Enright  and  Kelly  are  copartners; 
that  as  such,  oh  the  thirty-first  day  of  December,  1883,  they  recovered  a  judg- 
ment in  the  Third  district  court  against  Richard  Grant  for  8866.55  and  costs, 
and  that  on  that  day  an  execution  was  issued  and  delivered  to  the  sheriff  of 
Summit  county,  where  the  defendants  reside;  "that  said  execution  has  been 
duly  returned  by  said  sheriff  wholly  unsatisfied;"  that  on  the  ninth  day  of 
April,  1884,  the  plaintiff  Bremer  obtained  a  judgment  against  defendant  Rich-, 
ard  Grant  in  the  Third  district  court  for  $426.07,  and  costs,  (there  is  no  alle- 
gation that  execution  has  been  issued  or  returned ;)  that  defendants  are  hus- 
band and  wife;  that,  after  tho  indebtedness  accrued  upon  which  the  said 
judgments  were  rendered,  the  defendant  Richard  Grant  was  the  owner  in  his 
own  right  of  certain  real  estate  in  Park  City:  that  he  sold  it,  and  with  the 
proceeds  purchased  lot  11,  in  block  22,  in  Park  City,  and  caused  it  to  be  con- 
veyed to  his  wife,  Bridget  Grant,  and  built  thereon  a  building,  and  purchased 
fixtures  and  stock  necessary  to  conduct  a  saloon,  and  conducted  a  saloon  busi- 
ness in  the  name  of  Bridget  Grant,  pretending  it  was  hers;  that  Bridget  had 
no  property  whatever,  but  that  all  of  said  property,  fixtures,  and  stock  was 
purchased  with  money  belonging  to  Richard  Grant,  and  that  Bridget's  title 
thereto  was  without  consideration,  and  was  wholly  void,  as  against  the  plain- 
tiffs; that  Bridget  has  sold  an  undivided  half  of  the  property  to  one  Clark, 
but  that  she  still  retains  one-half,  which,  plaintiffs  allege,  in  fact  belongs  to 
Richard,  and  is  subject  to  their  rights  as  his  creditors;  that  Richard  Grant 
was  also  the  owner  of  certain  raining  claims  in  Summit  county,  which  he  sold 
to  one  M.  Shaughnessy,  and  received  his  promissory  note  therefor  for  $3,000, 
and  that  he  assigned  said  note  without  consideration  to  his  wife,  and  that  his 
said  wife  has  commenced  suit  on  said  note  for  the  collection  thereof,  which 
suit  is  now  pending;  that  all  of  said  conveyances  and  transfers  of  said  lot, 
saloon,  and  note  to  Bridget  was  in  trust  for  Richard,  and  was  done  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of  Richard,  by 
concealing  it  from  and  putting  it  beyond  the  reach  of  such  creditois;  and  that 
Richard  has  always  remained  in  the  possession  and  control  of  the  whole 
thereof;  "that  the  defendant  Richard  Grant  has  not  any  property  other  than 
that  specified  herein,  to  the  knowledge  of  plaintiffs,  out  of  which  the  execution 
on  the  judgments  aforesaid  could  be  satisfied,  in  whole  or  in  part;  and  that,  un- 
less the  said  property  can  be  applied  to  the  payment  of  said  judgments,  the 
.same  must  remain  wholly  unpaid."  Judgment  is  demanded  that  the  convey- 
ances and  transfers  to  Bridget  be  declared  void  as  to  plaintiffs,  and  that  she 
be  decreed  to  hold  the  same  in  trust  for  Richard  and  his  creditors;  and  that 
the  defendant's  property,  real,  personal,  and  equitable,  of  whatever  nature,  be 
sequestered  and  applied  to  the  payment  of  the  judgments,  and  prays  for  in- 
junction and  receiver  according  to  the  practice  in  courts  of  equity,  and  that 
all  of  the  property,  real,  personal,  and  equitable,  of  Richard,  be  transferred 
to  such  receiver. 

To  this  complaint  the  defendants  demurred  upon  the  following  grounds: 
First,  that  the  court  has  no  jurisdiction  of  the  subject  of  this  action,  for  the 
reasons  that  the  "proceedings  supplemental  to  execution"  established  by  the 
Code  of  Civil  Procedure  of  this  territory  are  a  substitute  for  a  creditors'  bill, 
and  constitute  the  only  manner  of  obtaining  the  relief  sought;  second,  that 
said  complaint  does  not  state  facts  sufticient  to  constitute  a  cause  of  action; 
third,  that  there  is  a  misjoinder  of  "plaintiffsjforthe  reason  that  plaintiffs  En- 
right  &  Kelly  and  said  plaintiff  Bremer  do  not  stand  in  the  same  situation  as 
creditors,  and  that  they  have  no  common  interest  as  creditors;  fourth,  that 
several  causes  of  action  liave  been  improperly  united,  for  the  reason  that  the 
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cause  of  action  of  said  plaintiffs  Enright  &  Kelly,  and  the  cause  of  said  plain- 
tiff Bremer  are  united  in  this  action. 

February  20.  1886,  the  court  overruled  the  demurrer,  and  allowed  10  days 
to  answer,  and,  no  answer  being  filed  within  the  time  allowed,  default  was 
entered,  the  cause  brought  to  hearing  October  26,  1886,  and,  on  hearing,  the 
court  found  the  facts  substantially  as  stated  in  the  complaint,  and  made  a  de- 
cree that  the  plaintiffs  by  virtue  of  their  judgment,  and  the  commencement 
of  this  action,  have  a  lien  upon  the  property  hereinafter  described,  which  lien 
took  effect  on  the  thirty-first  day  of  December,  1883.  That  the  claim  and  title 
of  Bridget  Grant,  of,  in,  and  to  an  undivided  one-half  of  lot  11  of  block  22  of 
Park  City,  Summit  county,  Utah  territory,  together  with  the  saloon  building 
thereon,  and  the  saloon  fixtures,  furniture,  and  stock,  is  without  considera- 
tion, and  is  fraudulent  and  void,  as  against  the  plaintiffs  in  this  action.  That 
the  indorsement  and  assignment  of  the  promissory  note  of  M.  Shaughnessy 
for  $3,000  from  Richard  Grant  to  Bridget  Grant  be,  and  the  same  is  hereby, 
set  aside  and  deemed  to  be  void,  and  that  defendants  reclaim  their  costs  taxed 
at  the  sum  of  $51.05. 

On  the  twelfth  day  of  February,  1887,  the  defendants  moved  to  vacate  the 
decree  and  default,  on  the  ground  that  the  decree  had  been  rendered  without 
evidence  as  to  the  fraud  charged  in  the  complaint,  and  on  account  of  the  ex- 
cusable neglect  of  the  defendants  and  their  attorneys.  Various  aflSdavits 
were  read  in  support  of  the  second  charge  alleged,  and  rebutting  aflSdavits 
were  also  read.  The  motion  was  denied.  The  defendants  appeal  from  the  de- 
cree, and  from  the  order  denying  the  motion  of  defendants. 

The  first  question  presented  is  whether  an  original  complaint  in  the  nature 
of  a  creditors'  bill  can  be  maintained,  or  whether  the  supplementary  proceed- 
ings provided  for  by  chapter  2,  tit.  9,  Code  Civ.  Proc.  1884,  (Laws  1884,  pp. 
266-268,)  is  a  substitute  therefor,  and  precludes  this  action.  Section  3,  c. 
55,  p.  154,  Laws  1854,  provides  as  follows:  "This  Code  establishes  the  law 
of  this  territory  respecting  the  subjects  to  which  it  relates;"  and  section  172, 
p.  183,  provides  that  "there  is  in  this  territory  but  one  form  of  civil  action 
for  the  enforcement  or  protection  of  private  rights,  and  the  redress  or  preven- 
tion of  private  wrongs. "  The  argument  of  appellant  is  that  the  supplemental 
procedure  above  referred  .to  is  the  only  provision  in  the  Code;  that  it  takes  the 
place  of  and  precludes  action  by  original  complaint  in  the  nature  of  a  creditors' 
bill.  The  organic  act  (section  1868,  Rev.  St.  U.  S.)  provides  that  the  "su- 
preme court  and  the  district  courts,  respectively,  of  every  territory,  shall  pos- 
sess chancery  as  well  as  conarnon-law  jurisdiction."  The  mode  of  procedure 
and  practice  in  the  territorial  courts  is  governed  by  the  laws  of  the  territory, 
{Hortibuckle  v.  Toombs,  18  Wall.  (548;)  but  the  jurisdiction  of  the  district  and 
supreme  courts,  under  the  section  last  referred  to,  cannot  be  abridged  or  leg-  * 
islated  away  by  the  territory,  (People  v.  Clayton,  11  Pac.Rep.  206;  Bank  v. 
County  of  YankUm,  101  U.  S.  129;  Stevenson  v.  Moody,  12  Pac.  Rep.  902; 
Dunphy  v.  Kleinsmiih,  11  Wall.  610.)  The  jurisdiction  thus  conferred  upon 
the  district  and  supreme  courts  of  the  territory  is  such  jurisdiction,  at  com- 
mon law  and  in  equity,  as  was  exercised  by  the  English  common-law  courts; 
and  to  determine  whether  such  courts  have  jurisdiction  over  an  equitable 
cause  of  action,  and  whether  a  plain,  adequate,  and  complete  remedy  exists 
at  law,  so  as  to  prevent  resort  to  an  equitable  action,  reference  must  be  had 
to  the  principles  of  the  common  law  of  England.  Hohinson  v.  Campbell,  3 
Wheat.  212.  This  is  recognized  by  the  Code  of  Civil  Procedure,  which  enacts 
"that  the  jurisdiction  of  district  courts  extends  to  all  civil  actions  for  relief 
formerly  given. in  courts  of  equity."     Laws  Utah  1884,  p.  159. 

If  the  statute  in  relation  to  supplementary  proceedings  on  execution  is  to 
bo  regarded  as  a  statute  merely  prescribing  the  practice  or  mode  of  procedure 
upon  bills  in  the  nature  of  creditors'  bills,  then  it  should  be  followed,  and  it 
would  prohibit  any  other  mode.    1  think  it  is  plain  that  it  is  not  to  be  so  con- 
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strued.  It  is  a  statutory  proceeding  providing  for  a  summary  process,  but  its 
elficiency  and  utility  depends  much  upon  statutory  construction.  Its  power 
to  reach  creditors  or  their  property  which/ may  be  outside  the  limits  of  the 
judicial  district  in  which  the  proceedings  are  had,  may  be  doubted.  There  is 
no  provision  for  a  receiver,  and  it  maybe  said  that  it  does  not  purport  to  be  a 
direction  as  to  how  an  independent  equitable  jurisdiction  shall  be  exercised, 
but  only  to  provide  a  speedy  and  summary  proceeding  to  which  the  creditor 
may  resort  if  he  sees  tit  to  do  so.  Keed  v.  Baker,  42  Mich.  272. 3  N.  W.  Rep. 
959.  Original  suits  brought  by  creditors  in  the  nature  of  creditors'  bills  is  a 
well-recognized  subject  of  equilable  jurisdiction,  both  in  England  and  in  this 
country,  wherein  the  courts  will  proceed,  according  to  the  established  prin- 
ciples and  course  of  equity,  to  sequester  and  administer  the  estate  of  a  debtor, 
and  apply  it  to  the  liquidation  of  the  indebtedness.  Where  a  remedy  exists 
at  common  law,  and  a  new  remedy  is  given  by  statute,  and  there  are  no  neg- 
ative words  in  the  statute  indicating  that  the  new  remedy  is  to  be  exclusive, 
the  presumption  is  that  it  is  meant  to  be  cumulative,  and  a  party  may  at  his 
option  pursue  either  the  statutory  or  common-law  remedy.  Oooley,  Torts, 
651,  and  cases  cited  in  note  1.  In  my  opinion  the  statute  under  consideration 
is  not  a  substitute  for  creditors'  suits,  and  was  consequently  no  bar  to  this 
action.    Freem.  Ex'ns,  §  394. 

It  is  also  insisted  tliat  there  is  a  misjoinder  of  plaintiffs  and  of  causes  of 
action.  The  right  of  several  judgment  creditors  to  join  as  co-plaintiffs,  and 
enforce  their  rights  by  creditor's  Wll  in  one  action,  is  established  by  the  great 
preponderance  of  precedent,  and  should  be  favored  as  preventing  multiplicity 
of  suits.  Story,  Eq.  PI.  §  537;  Dix  v.  Briggs,  9  Paige,  595;  1  Pom.  Eq.  Jur. 
§  261,  note  1;  2  Story,  Eg.  Jur.  890;  Brinkerhoffy.  Brown,  6  Johns.  Ch.  139, 
151,  and  156;  Bisp.  Eq.  8  527. 

The  second  cause  of  demurrer — "that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action" — remains  to  be  considered.  It  is 
contended  that,  as  no  execution  had  been  issued  and  returned  upon  the  judg- 
ment of  plaintiff  Bremer,  no  cause  of  action  existed  in  his  favor,  and  that 
the  demurrer  should  have  been  sustained,  and  that  the  decree  in  his  favor 
cannot  be  sustained.  In  all  kinds  and  classes  of  creditors'  suits,  equity  will 
not  take  cognizance  where  there  is  a  remedy  at  law. 

Counsel  for  appellants  have  cited  us  to  various  decisions  in  Michigan  and 
New  York  holding  that,  before  a  bill  can  be  maintained  in  equity,  an  exe- 
cution must  be  issued  and  returned  unsatisfied,  and  that  this  is  jurisdictional. 
The  courts  of  these  states  early  held  this  rule,  and,  in  both,  the  rule  has 
passed  into  express  statutory  enactments.  The  general  rule,  where  it  is  not 
regulated  by  statute, .is  that  a  judgment  must  be  obtained,  and  certain  steps 
taken,  before  equity  will  intervene;  but  there  is  much  conflict  in  the  cases  as 
to  how  far  the  creditor  must  proceed  before  he  can  resort  to  equity.  Much 
of  this  conflict  arises  from  the  effect  that  is  given  to  judgments  and  execu- 
tions by  different  statutes  in  various  jurisdictions.  3  Pom.  Eq.  Jur.  464; 
Trask  v.  Green,  9  Mich.  358. 

But  the  reported  cases  all  agree  that  the  prime  inquiry  is  as  to  whether  the 
complaint  shows  that  there  is  no  remedy  at  law;  and  where  the  bill  is,  filed, 
as  in  this  case,  to  reach  choses  in  action  and  personal  property,  in  such  shape 
that  no  levy  can  be  made  upon  it,  or  to  reach  real  estate  in  which  the  debtor 
has  but  an  equitable  interest,  it  must  be  shown  that  the  debtor  has  no  other 
property  upon  which  execution  can  be  levied,  and  payment  of  the  debt  en- 
forced; and,  as  before  stated,  the  general  rule  is  that  this  is  shown  by  the  is- 
sue of  the  execution,  and  its  return  nulla  bona.  This  is  conclusive  evidence. 
But  if  this  fact  is  established  by  other  evidence,  or  in  other  ways,  I  can  see 
no  reason  why  it  should  not  have  the  same  effect.  In  the  case  of  Cane  v. 
Beauregard,  101  U.  S.  688,  Mr.  Justice  Stkong,  speaking  for  the  court,  upon 
this  subject,  says:   "But,  after  all,  the  judgment  and  fruitless  execution  are 
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only  evidence  that  the  creditor's  legal  remedies  have  been  exhausted,  or  that 
he  is  without  legal  remedy  at  law.  They  are  not  the  only  possible  means  of 
proof.  The  necessity  of  a  resort  to  a  court  of  equity  may  be  made  otherwise 
to  appear.  Accordingly,  the  rule,  though  general,  is  not  without  many  ex- 
ceptions. Neither  law  nor  equity  requires  a  meaningless  form."  When  it 
appears  from  the  bill  that  the  debtor  is  insolvent,  and  that  the  issuing  of  an 
execution  would  afford  no  relief,  it  is  not  a  necessary  prerequisite  to  equitable 
interference.  Case  v.  Beauregard^  supra;  Turner  v.  Adams,  46  Mo.  95;  Pos- 
tlewait  V.  Keeler,  3  Iowa,  365;  Bank  v.  Haroey,  16  Iowa,  141;  Brainard  v. 
Van  Kurauj  22  Iowa,  261;  Botsford  v.  Beers,  11  Conn.  369;  Kipper  v.  Glan- 
cey.  2  Blackf.  356;  Payne  v.  Sheldon,  63  Barb.  169;  Cornell  v.  Radway,  22 
Wis.  260;  Barnes  Y.Dow,  (Vt.)  10  Atl.  Rep.  258;  Prisay  v.  Hogan,  53  Me. 
554;  Bisp.  Eq.  §§  526,  527;  Tahh  v.  Williams,  4  Jones,  Eq.  352.  When  it 
comes  to  the  proof,  it  may  be  difficult  to  establish,  but  we  are  dealing  with  it 
now  as  a  pleading,  and  not. as  to  what  would  constitute  sufficient  proof  under 
it;  but  the  general  rule  above  referred  to  is  a  stringent  one,  and  the  allega- 
tion should  be  clear  and  explicit  of  the  debtor's  insolvency  before  equity  can 
interfere.    Bisp.  Eq.,  supra. 

Does  this  complaint  make  such  allegation?  We  are  now  considering  this 
complaint  with  reference  to  plaintiff  Bremer,  and  for  the  purpose  it  must  be 
considered  as  a  complaint  filed  by  him  alone.  The  plaintiffs  have  seen  fit  to 
join  together  in  the  action,  and  they  must  show  a  joint  right,  or  they  can  have 
no  right;  that  is  to  say,  the  pleadings  must  show  that  all  of  the  plaintiffs  have 
a  proper  cause  of  action  against  the  defendants.  We  have,  then,  in  addition 
to  the  averment  above  quoted,  an  allegation  by  a  creditor  that  an  execution 
has  been  issued  but  a  short  time  before,  upon  the  judgment  of  another  cred- 
itor, and  returned  nulla  bona,  I  cannot  believe  that  such  an  allegation,  in 
view  of  the  stringency  of  the  general  rule  above  referred  to,  can  be  considered 
as  such  a  positive,  direct,  and  unambiguous  allegation  of  insolvency  as  to  show 
on  its  face  that  the  creditor  has  exhausted  all  his  legal  remedy.  I  do  not  for- 
get the  rule  that,  when  a  condition  of  things  is  once  shown  to  exist,  there  is 
a  presumption  that  it  continues;  and  it  may  be  said  that  the  return  of  this 
execution  by  the  sheriff  but  a  few  months  before  should  be  considered  as  es- 
tablisliing  the  fact  that  the  debtor  had  no  property,  until  it  is  rebutted.  But 
I  do  not  consider  that  rule  or  presumption  of  sufficient  strength  to  over- 
come or  constitute  an  exception  to  the  stringent  rule  before  stated.  I  am 
inclined  to  the  opinion  Ihat  this  complaint  does  not  show  a  cause  of  action 
on  the  part  of  plaintiff  Bremer.  But  my  associates  are  both  of  the  opinion 
that  the  allegation  of  the  issuing  and  return  of  the  execution  on  the  Enriglit 
&  Kelly  judgment  unsatisfied,  together  with  the  allegation  that  the  plaintiffs 
know  of  no  property  upon  which  an  execution  can  be  levied,  and  that  the 
judgments  must  remain  wlioUy  unsatisfied,  unless  they  can  report  to  equity, 
is  a  sufficient  allegation  of  insolvency  to  bring  it  within  the  exception,  in  view 
of  the  fact  th:it  they  are  joined  togetlier  as  co-plaintiffs. 

The  objection  that  the  decree  was  rendered  without  evidence  is  not  well 
taken,  if  that  were  necessary.  The  decree  recites  the  fact  that  evidence  nec- 
essary to  enable  the  court  to  render  judgment  was  given. 

The  motion  to  set  aside  the  decree  and  open  the  default  was  addressed  to 
the  discretion  of  the  district  court,  and  could  only  be  reviewed  by  this  court 
when  the  discretion  has  been  abused,  which  we  are  not  prepared  to  say  in 
this  case.  Uoioe  v.  Independence  Co.,  29  Cal.  72;  Bailey  v.  Taaffe,  Id.  422; 
Coleman  v.  Rankin,  37  Cal.  247;  People  v.  Rains,  23  Cal.  127. 

The  decree  appealed  from  should  be  affirmed. 

Zaj^e,  C.  J.,  and  Boreman,  J.,  concur. 
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(2  Arls.  206) 

Cablyon  u.  Fitzhenry  and  another,  CJopartners,  etc^ 
{Suj)reme  Court  of  Arizona.    September  1,  1887.) 

1,  Bailment— Dbpobit—Ordiiiaby  Diligbncs. 

Where  a  bailee  not  for  hire  allows  money  to  be  deposited  in  hissafe  for  safe-keep- 
ins,  and  without  his  fault  the  safe  is  robbed,  the  owner  must  b^ar  the  loss. 

2.  Same—Usie  by  Bailee. 

In  such  a  case,  if  the  bailor  consents  to  the  use  of  the  money  by  the  bailee,  if  such 
robbery  occurs  before  there  has  been  such  use  of  the  money,  the  bailor  must  bear 
the  loss. 

Appeal  from  district  court,  Cochise  county;  Barnes,  Judge. 
Thomas  J(iichell,  for  appellant.     Wm.  Herring,  for  appellees. 

PoBTEB,  J.  Defendants  were  partners  in  the  general  grocery  business. 
The  defendant  Fitzhenry,  in  the  absence  and  without  the  knowledge  of  de- 
fendant Man^eld,  received  from  the  plaintiflP  $400  in  gold  coin,  and  at  his 
request,  and  for  his  accommodation,  put  the  money  in  the  firm's  safe  for  safe- 
keeping. Mansfield  knew  nothing  about  the  transaction  until  after  the  loss 
of  the  money.  The  plaintiff  and  Fitzhenry  being  together  in  defendants' 
store,  in  the  absence  of  Mansfield,  Fitzhenry  told  th.e  plaintiff  "  that  the  de- 
f«*ndants  might  be  short  of  cash  for  freight,  and  asked  him  if  they  might  use 
one  hundred  or  one  hundred  and  fifty  dollars  of  the  money  if  they  needed  it, 
to  which  the  plaintiff  replied  that  they  might  use  the  whole  of  it,  provided  he 
could  have  it  by  the  first  of  the  following  month."  The  defendants'  pafe  was 
afterwards,  robbed,  and  the  plaintiff's  money,  among  other  things,  lost. 

The  important  question  arises,  did  that  conversation  change  the  relation  of 
bailor  and  bailee  to  that  of  creditor  and  debtor,  without  regard  to  whether  the 
money  was  used  or  not?  The  true  rule  is  as  stated  in  1  Add.  Cont.  5-30, 
cited  by  counsel  for  plaintiff,  and  is  as  follows:  "If  a  sum  of  money  be  bailed 
by  one  man  to  another  under  circumstances  fairly  leading  to  the  presumption 
that  the  bailee  has  authority  from  the  bailor  to  use  it  or  not,  as  M  may  think 
fit,  the  bailee  will  stand  in  the  position  of  a  mere  depositary,  or  he  will  be 
clothed  with  the  increased  duties  and  liabilities  of  a  borrower,  according  as 
he  may  or  may  not  have  thought  fit  to  avail  him^self  of  the  privilege  ofiLser, 
impliedly  accorded  to  him.  If  he  puts  the  money  in  a  coffer  or  bags,  and  re- 
frains from  using  it,  and  so  preserves  its  identity,  with  the  intention  of  re- 
storing it  indlvidtio  to  Xh^  bailor,  he  undertakes  the  duty  of  a  mere  deposi- 
tary, and  is  bound  only  to  take  the  same  care  of  the  deposit  that  he  is  in  the 
habit  of  bestowing  on  his  own  money,  and  will  not  be  re^sponsible  for  loss  by 
robbery,  fire,  or  any  other  casualty.  But  if  he  were  to  mix  the  sum  deposited 
with  his  own  money,  with  the  intention  of  restoring  an  equivalent,  and  so  de- 
stroy the  identity  and  individuality  of  the  subject-matter  of  the  bailment,  this 
would  be  a  user  of  the  money,  which  would  at  once  alter  the  nature  and  char- 
acter of  the  bailment,  converting  it  into  a  loan  for  use  and  consumption,  with 
its  increased  duties  and  responsibilities." 

We  cannot  see  that  there  was  an  absolute  loan  of  the  money  created  by  the 
conversation  between  plaintiff  and  Fitzhenry.  It  was  contingent  upon  the 
necessity  for  the  use  of  the  money.  No  consideration  having  passed,  the  plain-, 
tiff  did  not  lose  dominion  over  the  money  till  its  acceptance.  Fitzhenry  tes- 
tifies that  the  contingency  did  not  arise,  and  that  the  money  remained  in  the 
safe  as  at  first  placed,  till  the  robbery.  We  find  a  case  directly  in  point,  not 
cited  by  counsel,  in  Mississippi  Reports,  vol.  60,  p.  330,  (reports  in  Ameri- 
can Reports,  vol.  45,  p.  410,)  Caldwell  v.  HalU  in  which  the  opinion  was  ren- 
dered by  the  eminent  Judge  Chalmers,  which  says:  "Appellee  Hall  placed 
in  the  iron  safe  of  appellant  Caldwell  the  sum  of  thirty-five  dollars.  It  was 
contained  in  an  open  box,  and  to  it  and  from  It  Hall  added  and  withdrew  at 
bis  pleasure,  so  that  at  one  time  he  had  on  deposit  as  much  as  seven  hundred 
v.l6p.no.6— 18 


Digitized  by 


Google 


274  PACIFIC  REPORTER.  [AllZ. 

dollars.  The  money  was  never  mingled  with  Caldwell's,  nor  was  any  receipt 
given  for  it,  nor  any  entry  of  it  made  upon  his  books.  His  book-keeper,  who 
carried  the  key  of  the  safe,  sometimes  used  small  portions  of  it  in  making 
change,  always  dropping  into  the  box  tickets,  showing  the  amount  so  with- 
drawn, and  always  replacing  them  within  a  few  days.  His  habit  in  this  re- 
gard was  known  to  and  acquiesced  in  by  both  the  depositor  and  depositary. 
Some  months  after  the  date  of  the  original  deposit,  Caldi^feirs  safe  was  robbed, 
without  any  fault  or  negligence  on  his  part.  His  own  money  was  lost  along 
with  that  of  Hall  an(J  other  depositors.  Caldwell  was  not  a  banker,  but  a 
merchant,  and  the  deposits  belonged  to  friends  and  customers  tp  whom  he  had 
not  made  himself  liable.  The  day  before  the  robbery  his  book-keeper  used 
fifteen  dollars  or  twenty  dollars  of  Hall's  money,  which  not  having  been  re- 
placed, he  paid  to  Hall  after  the  robbery.  This  suit  is  bronght  by  Hall  to  re- 
cover the  balance  of  the  sum  stolen.  The  right  to  recover  is  rested  upon  the 
statement  testified  to  by  Hall,  but  denied  by  CaldwMl,  that  al^e  time  of  the 
first  deposit  it  was  understood  and  agreed  between  the  partie^hat  the  money 
was  to  be  used  by  Caldwell  in  his  business,  if  he  so  desired,  and  that  it  was 
received  on  this  basis.  It  is  not  claimed  that  Caldwell  actually  then  became 
the  borrower  of  the  njoney,  and  that  the  relation  of  creditor  and  debtor  then 
arose,  but  that  Caldwell  became  a  bailee  of  the  money,  with  an  agreement  to 
return  it  in  specie,  or  to  use  it  and  repay  with  other  money  at  his  option. 
♦  ♦  ♦  In  order  for  this  suit  to  be  successfully  maintained,  such  a  state  cf 
facts  must  be  shown  as  will  warrant  the  idea  that  Caldwell,  when  the  money 
was  deposited,  became  at  once  the  debtor  of  the  depositor;  and  testing  the 
case  by  Hall's  own  testimony,  it  is  evident  that  such  was  not  the  contempla- 
tion nor  agreement  of  the  parties.  The  true  aspect  of  the  case,  under  the 
facts  testifietl  to  by  him.  is  this:  The  money  was  received  by  Caldwell  as  a 
bailee,  without  reward,  and  was  to  be  so  held  and  accounted  for  by  him,  with 
permission,  however,  to  use  it  in  his  business,  if  at  any  time  thereafter  he  should 
elect  so  to  <Jo.  If  he  did  use  It,  he  was  to  become  at  once  the  debtor  of  the  de- 
positor. If  he  did  nott  but  on  the  contrary  it  should  contin  ually  remain  on  de- 
posit at  all  times  subject  to  be  drawn  out  by  the  depositor  whenever  he  chose, 
and  without  consultation  with  Caldwell,  the  latter  remained  a  bailee  without 
hire  and  bound  only  for  that  ordinary  care  demanded  of  persons  occupying 
that  position.  It  is  not  pretended  by  appellee  that  appellant,  at  the  time  of' 
the  deposit,  boiTOwed  the  money  or  in  any  way  indicated  a  present  intention 
to  appropriate  it  to  his  own  use;  and  the  subsequent  manner  of  dealing  with 
it  by  both  parties  shows  that  it  continued  to  be  regarded  by  them  both  as  the 
property  of  the  depositor.  Under  this  state  of  facts,  there  was  no  liijbility 
upon  the  depositary." 

The  defendants  requested  the  court  to  charge  the  jury  as  follows:  "The 
court  instructs  the  jury  that,  although  they  may  find  from  the  evidence  that 
the  plaintiff,  at  the  request  of  the  defendant  Fitzhenry,  consented  that  the 
defendants  might  use  a  part  of  the  money  which  he  had  deposited  with  them 
for  safe-keeping,  if  they  needed  it,  that  alone  would  not  constitute  a  loan, 
and  that  the  plaintiff  cannot  recover  on  the  third  ciiuse  of  action,  unless  you 
further  find  from  the  evidence  that  the  defendants  did  in  fact  use  the  money. " 
But  the  court  refused  so  to  charge,  but  charged  the  jury  that  if  they  "be- 
lieved from  the  evidence  that  the  defendant  Fitzhenry  requested  the  plaintiff 
to  permit  him  to  use  the  said  money,  or  a  part  thereof,  and  the  plaintiff  con- 
sented that  he  might  so  do,  and  if  they  also  believed  that  this  transaction  was 
one  for  the  benefit  of  the  firm,  then  the  relation  of  bailor  and  bailee,  which 
had  heretofore  existed  between  the  parties,  was  changed  to  one  of  creditor 
and  debtor,  as  to  the  amount  which  the  plaintiff  consented  that  the  defendants 
might  have  the  use  of,  and  the  plaintiff  would  be  entitled  to  a  verdict  on  the 
third  cause  of  action  for  that  amount,  whichever  the  jury  might  find  it  to 
be  from  the  evidence,  whether  the  money  was  in  fact  used  or  not."    The  re- 
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fused  instruction  should  have  been  given,  and  the  one  given  should  have 
been  refused.    Before  the  use  of  the  money  by  defendants  the  contract  was 
unexecuted  and  the  title  had  not  piissed  to  defendants. 
The  judgment  is  reversed  and  the  cause  remanded. 


(15  Or.  330) 

Sweeney  v.  McLeod  and  others. 
{Sfipreme  Ck>ttrt  of  Oregon.    October  17,  1887.) 

L  Contracts — Public  Policy— Agrbement  for  "Lobby  Services.' 

It  is  against  public  policy  for  a  person  to  hire  himself  out  to  perform  '*  lobby 
services  "  with  members  of  the  lef^islature,  and  a  contract  for  such  services  is  ille- 
gal and  invalid. 

2.  Same — Attempt  to  Influence  Members  op  Legislature— Disclosure  of  Interest. 
Crim.  Code  Or.  §  638,  providing  that  any  attempt  to  influence  members  of  the 
l^islatnre,  in  relation  to  measures  pending  before  the  assembly,  **  without  first 
truly  and  completely  disclosing  to  such  members"  the  interest  of  the  person  mak- 
ing the  attempt,  shall  be  punished  by^  imprisonment,  does  not,  by  implication,  make 
such  an  attempt,  after  such  a  full  disclosure,  a  legal  undertaking,  nor  does  it  legal- 
ize contracts  for  such  services  even  if  the  services  are  to  be  perfornjed  after  makinf^ 
the  required  disclosure  of  interest. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuok,  Judge. 
H,  T.  Bingham,  for  respondent.    JSera  Snow,  for  appeUants. 

Strahan,  J.  The  material  portions  of  the  complaint  in  this  action  are  as 
follows:  That  on  the  twelfth  day  of  December,  1886,  the  defendants  em- 
ployed plaintiff  as  their  agent  to  procure  evidence  to  be  submitted  to  the  leg- 
islature of  the  state  of  Oregon,  which  was  soon  thereafter  to  convene,  or  to 
such  committees  of  said  legislature  as  might  be  appointed  to  investigate  the 
subject,  that  the  method  of  taking  salmon  fish  by  means  of  fish-wheels  at  the 
fishery  of  the  defendants  at  Celilo,  Oregon,  was  not  detrimental  to  the  salmon 
fishing  interests  of  the  state,  and  was  not  more  destructive  of  fish  than  other 
methods  of  capture.  And  they  employed  plaintiff  to  attend  said  session  of 
the  legislature,  and,  by  means  of  all  legitimate  importunity  and  submission 
of  evidence,  to  prevent  the  passage  of  any  law  prohibiting  the  taking  of  sal- 
mon by  fish-wheels.  And,  as  a  consideration  for  such  services  to  be  done  and 
performed  by  the  plaintiff  for  the  defendants  as  aforesaid,  defendants  agreed  ' 
and  promised  to  pay  the  plaintiff  as  much  as  his  said  services  were  reasonably 
worth,  and  to  pay  him  for  all  moneys  he  should  pay  out  in  the  doing  of  said 
services  for  which  he  was  employed  by  the  defendants  as  aforesaid,  and  also 
agreed  to  pay  him  his  outlay  in  expenses  in  attending  the  said  session  of  the 
legislature;  that  in  pursuance  of  said  hiring  and  agreement  plaintiff  did  pro- 
cure such  evidence,  and  did  submit  the  same  to  the  several  committees  ap- 
pointed by  the  legislature  for  the  investigation  of  fish- wheels  for  the  taking 
of  salmon  fish  by  the  defendants  and  others,  and  by  his  efforts  induced  favor- 
able reports  by  the  said  committees  allowing  the  use  of  fish-wheels,  but  pro- 
viding for  open  days  in  eacli  week  when  the  wheels  should  not  be  used  for 
the  tiXing  of  fish ;  and  finally  succeeded  in  preventing  any  legislation  prohib- 
iting the  use  of  fl^h-wheels  for  the  taking  of  salmon  fish.  The  complaint 
then  alleges  various  sums  of  money  paid  out  by  plaintiff  as  "expenses  neces- 
sarily incurred,"  among  which  are  $100  paid  Henry  Johnson,  and  $15  for 
three  bo}^es  of  cigars  used  in  the  entertainment  of  members  of  the  legislature 
while  in  the  employment  of  defendants  as  aforesaid. 

The  defendants'  answer  denies  the  material  tdlegations  of  the  complaint, 
and  then  alleges,  by  way  of  separate  defense,  that  about  the  twelfth  of  Decem- 
ber, 1886,  the  defendants  engaged  the  plaintiff  to  attend  the  session  of  the 
legislature  of  tlie  state  of  Oregon,  thereafter  shortly  to  convene,  and  to  appeal 
before  said  legislature,  and  such  committees  of  said  body  as  might  have  the 
subject  in  charge,  then  and  there  to  make  an  argument  and  showing  that  th€ 
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taking  of  fish  by  means  of  fish-wheels  was  not  injurious  to  the  fishing  inter- 
ests of  the  state;  that  at  the  time  of  such  employment  plaintiff  had  been  en- 
gaged by  other  persons  interested  in  and  engaged  in  the  business  of  fishing 
by  means  of  fish-wlieels,  for  a  similar  service  in  their  behalf  by  the  plaintiff; 
in  consideration  whereof  the  plaintiff  agreed  to  accept  and  receive  from  the 
defendants  the  sum  of  $90,  in  full  satisfaction  and  settlement  for  all  service 
rendered  under  the  engagement  and  employment  by  the  defendants  as  afore- 
said, and  of  all  expenses  incurred  in  the  course  of  the  same,  which  sum  was 
then  and  there  at  the  time  of  such  engagement,  and  shortly  thereafter,  and 
prior  to  the  commencement  of  this  action,  paid' to  plaintiff  by  the  defendants, 
and  the  plaintiff  agreed  to  perform  no  service  and  incur  no  expense  other 
than  such  as  by  the  said  sum  of  $90  would  be  thereby  paid  for;  and  that  this 
is  the  same  service  mentioned  in  complaint,  and  none  Other.  A  further  de- 
fense alleges  tlmt  at  and  during  all  the  time  mentioned,  while  the  plaintiff 
was  performing  such  service,  he  was  also  secretly  in  the  employment  of  other 
persons  representing  the  same  interests,  and  received  divei-s  sums  of  money 
therefor  and  kept  the  same  concealed  from  the  members  of  the  legislature; 
but  on  the  contrary  the  plaintiff  gave  it  out,  and  caused  it  to  be  understood 
among  members  of  the  legislature,  that  he  was  not  so  employed  by  any  persons 
interested  in  the  taking  of  fish  by  means  of  fish- wheels,  and  had  no  pecuniary 
interest  therein,  but  was  acting  wholly, in  the  public  interests,  unbiased  by 
private  interest  or  employment,  intending  then  and  there  and  thereby  to  exer- 
cise a  greater  influence  with  said  membei-s  of  the  legislature,  and  of  said  com- 
mittees, and  intending  then  and  thereby  and  by  the  secrecy  and  deception  afore- 
said, to  corrupt  the  judgment  and  understanding  of  the  said  legislature,  and 
of  the  members  thereof.  Another  defense  alleges  that  for  $90  the  defendants 
employed  the  plaintiff  to  appear  before  the  legislature,  then  about  to  convene, 
to  make  an  arguments  and  by  means  thereof  a  showing  before  such  legisla- 
ture and  such  committees  thereof  as  might  have  the  subject  in  charge,  that 
the  taking  of  salmon  by  means  of  fish-wheels  was  not  injurious  to  the  fishing 
interests  of  the  state,  and  not  more  injurious  than  the  taking  of  fish  by  other 
mearrs.  That  plaintiff  failed  to  appear  before  the  legislature,  or  any  com- 
mittee thereof,  or  to  make  any  argument  but  instead  thereof  did  then  and 
.there  act  wholly  as  a  "lobby  member,"  in  the  interests  of  the  taking  of  fish 
by  means  of  fish-wheels,  and  then  and  there  in  the  lobby  chambers  and  corri- 
dors of  said  legislative  hall,  and  on  the  street,  at  the  hotels  and  boarding- 
houses,  at  the  town  of  Salem »  where  said  legislature  convened,  personally 
importuned  divers  and  sundry  members  of  said  legislature,  and  of  its  com- 
mittees, in  the  interests  of  the  taking  offish  by  means  of  fish- wheels;  and 
did  then  and  there,  as  such  "lobby  member,"  at  Uie  places  aforesaid,  seek  to 
use  his  personal  influence  with  the  members  of  said  legislature  and  of  said 
committees,  with  many  of  whom  the  plaintiff  was  pei-sonally  acquainted,  in 
the  interest  of  fishing  by  means  of  fish- wheels,  and  did  expend  of  the  money 
so  paid  plaintiff  as  aforesaid,  large  sums  of  tnoney  in  liquors,  cigars,  and  din- 
ners in  entertaining  said  members  of  said  legislature  and  of  said  committees, 
etc.;  and  concealed  from  said  members  and  committees  the  fact  of  plaintiff's 
said  employment.  The  new  matter  in  the  answer  is  all  denied  by  the  reply. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff  in  the  sum  of 
$281,  from  which  judgment  an  append  is  brought  to  this  court. 

On  the  trial  in  the  court  below,  the  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  about  the  eighth  of  December,  1886,  it  was  arranged  be- 
tween plaintiff  and  defendants  that  plaintiff  should  immediately  enter  the 
service  of  the  defendants  as  a  detective  and  agent,  to  keep  them  advised  and 
Informed  as  to  what  was  going  on  with  respect  to  rumored  hostile  action 
against  fishing  by  fish-wheels,  by  various  persons  interested  adversely  to 
the  defendants,  and  that  such  service  was  to  continue  during  the  session 
of  the  legislature;  and  that  for  such  service  the  plaintiff  was  to  receive  a  rea- 
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sonable  sum,  and  be  reimbursed  all  his  expenses  incurred  and  paid  out  by 
him  in  tlie  service;  that  he  incurred  the  expenses  set  out  in  the  complaint, 
and  that  his  services  were  reasonably  worth  8200  per  month.  On  the  part  of 
the  defendants  tlie  evidence  tended  to  prove  that  in  December  tlie  defendant 
McLeod  heard  that  plaintiff  was  engaged  to  represent  the  fish-wheel  men  at 
the  coming  session  of  tlie  legislature,  where  it  was  supposed  measures  antag- 
onistic to  fish- wheels  were  to  be  pressed,  and  he  wrote  to  plaintiff  inquiring 
of  him  what  was  going  to  be  done,  and  what  it  would  cost  to  let  us  (defend- 
ants) into  the  fight.  The  plaintiff  then  came  to  Gelilo,  and  he  came  a  num- 
ber of  times  afterwards  without  defendants'  solicitation.  He  wanted  money, 
and  talked  about  his  going  to  Salem  when  the  legislature  convened.  He  said 
he  knew  many  of  the  members,  and  had  a  personal  influence  with  them,  and 
that  he  could  do  a  great  deal  to  prevent  hostile  legislation ;  that  he  had  ex- 
perience in  that  class  of  work,  and  if  necessarj'  could  steal  any  bill  that  might 
be  passed;  that  he  had  done  that  in  Washington  Territory;  that  he  must  have 
money  to  go  on.  Defendant  McLeod  told  him  he  could  make  no  contract  with 
him  till  Mr.  Taffe  returned  from  the  east,  but  plaintiff  persisted  in  wanting 
money,  and  said  he  was  on^his  way  to  Alkali,  to  see  some  of  the  membere  of 
the  legislature  whom  he  knew,  and  with  whom  he  had  personal  influence.  The 
defendant  then  gave  him  $20,  but  did  not  direct  him  what  to  do  with  it  nor  did 
he  say  what  he  would  do  with  it.  Subsequently  plaintiff  again  came  to  Gelilo 
without  solicitation,  and  wanted  money  to  go  to  Salem.  Defendant  McLeod 
told  him  he  could  make  no  contract  with  him,  because  Mr.  Taffe  was  still  east. 
He  persisted  in  wanting  money,  and  defendant  McLeod  finally  gave  him  $70 
more  to  get  rid  of  him,  and  told  him  to  work  as  far  as  that  wouldgo,  and  when 
his  money  gave  out  he  was  to  stop.  Never  told  him  what  he  was  to  do  for  it, 
nor  did  plaintiff  tell  defendant  what  he  would  do  with  it.  Never  engaged  plain- 
tiff to  perform  any  service,  nor  agreed  to  reimburse  him  in  his  expenses  at  Sa- 
lem or  elsewhere,  nor  agreed  that  McLeod  &  Co.  should  pay  him  for  any  service 
or  any  expense.  Never  authorized  the  incurring  or  paying  any  of  the  items 
charged  in  the  amended  complaint.  That  in  January,  1887,  after  Mr.  Taffe's 
return  from  the  east,  defendants  were  on  their  way  frorii  The  Dalles  to  Celilo, 
and  found  plaintiff  on  the  train.  He  again  wanted  money.  Mr.  Taffe  and  he 
were  talking  about  what  could  be  done  if  a  bill  were  passed;  to  which  plain- 
tiff replied:  "  Well,  I  could  steal  the  bill.  The  clerk  of  the  senate  was  elected 
by  me,  and  owes  his  position  to  me,  and  I'd  steal  the  bill."  The  evidence  of 
J.  H.  Taffe,  one  of  the  defendants,  tended  to  prove  that  he  and  McLeod  saw 
plaintiff  on  the  train  at  The  Dalles  about  the  twenty-sixth  of  January,  1887. 
That  witness  then  asked  plaintiff  what  he  could  do  if  a  bill  should  be  passed 
injurious  to  the  fish-wheel  men.  He  said  he  could  st«al  the  bill.  Witness 
asked  him  how.  He  answered:  "Well,  I  can' t  exactly  tell  you  how;  but  the 
clerk  of  the  senate  owes  his  position  to  me,  and  1  could  steal  it  through  him." 
At  the  conclusion  of  the  evidence,  the  defendants'  counsel  asked  thCjCOuii;, 
among  other  things,  to  charge  the  jury  as  follows:  "That  if  the  contract  be- 
tween the  plaintiff  and  defendants  wao  that  plaintiff  should  attend  the  session 
of  the  legislature,  and  there  to  lobby  with  the  members  thereof  against  a  bill 
there  pending  antagonistic  to  the  taking  of  salmon  fish  by  fish- wheels,  and  by 
lobby  services  prevent  the  passage  of  such  a  law,  he  could  not  recover  thereon. " 
Defendants'  counsel  further  asked  the  court  to  instruct  the  jury  as  follows: 
"That  if  it  was  the  understanding,  between  the  plaintiff  and  defendants,  that 
plaintiff  should  attend  at  the  session  of  the  legislature,  and  there  privately 
importune,  converse  with,  and  persuade  membei-s  of  the  legislature  in  the  in- 
terests of  the  defendants,  against  any  measures  pending  before  the  legislature 
antagonistic  to  the  taking  of  salmon  fish  by  means  of  fish-wheels,  he  cannot 
recover."  Defendants'  counsel  further  asked  the  court  to  instruct  the  jury 
as  follows:  "That  if  it  was  the  understanding  between  plaintiff  and  defend- 
ants that  the  plaintiff  should  attend  the  session  of  the  legislature,  and  by  ex- 
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ercising.  and  seeking  to  exercise,  his  personal  influence  with  members  of  the 
legislature  in  the  interests  of  the  defendants,  and  by  means  of  such  influence, 
and  by  then  lobbying  for  the  defendai^ts,  prevent,  or  aid  in  preventing,  any 
legislation  forbidding  the  taking  of  salmon  fish  by  means  of  fish-wheels,  he 
could  not  recover,  nor  could  he  recover  for  any  expenses  incurred  while  en- 
gaged in  such  service." 

These  instructions,  with  others  asked  by  the  defendants,  embracing  in  sub- 
stance the  same  legal  propositions,  were  refused  by  the  court,  to  which  an 
exception  was  taken.  The  court  then,  of  its  own  motion,  gave  the  jury  the 
following  instruction:  "By  section  638  of  the  Criminal  Code  it  is  niade  a 
misdemeanor  for  any  person,  being  an  agent  of  another  interested  in  the 
passage  or  defeat  of  any  meiisure  before  the  legislature  in  relation  to  such 
measure,  to  converse  with,  explain,  or  in  any  manner  attempt  to  influence 
any  memberof  the  legislature  in  relation  to  such  measure,  without  first  truly 
and  completely  disclosing  to  such  member  the  interest  of  the  person  whom  he 
thus  represents;  and.  if  it  was  the  contract  between  the  plaintiff  and  defend- 
ants that  the  plaintiff  should  perfonn  his  service  without  disclosing  truly  and 
completely  the  interests  of  the  defendant,  he  carinot  recover;  but,  on  the 
other  hand,  the  plaintiff  had  the  right  to  contract  with  the  defendants  that 
the  plaintiff  should  go  to  the  legislature,  and,  after  truly  and  completely  dis- 
closing the  interests  of  the  defendants,  oppose  and  prevent  the  passage  of  any 
law  antagonistic  to  the  defendants*  interests,  by  public  discussion,  argument, 
or  submission  of  evidence,  or  by  privately,  and  not  openly,  conversing  with 
and  importuning  individual  members  of  its  committees  in  defendants'  in- 
terests, and  by  exercising,  and  seeking  to  exercise,  a  personal  influence  with 
them  in  the  defendants*  interests:  provided,  that  all  the  while  such  member 
or  members  had  been  truly  and  completely  informed,  by  the  plaintiff,  of  tlie 
interests  in  behalf  of  which  plaintiff  was  working  and  of  his  own  interest 
therein;  and  the  plaintiff  can  recover  for  such  service  if  he  was  retained  to 
perform  the  same,  and  for  all  expenses  alleged  in  the  complaint  if  they  were 
incurred  and  paid  out  by  him,  if  the  plaintiff  [defendants?]  promised  to  re- 
imburse his  expenses;  except  that  the  plaintiff  cannot  recover  for  the  items 
of  $15  alleged  to  have  been  expended  for  cigars  in  entertaining  members  of 
the  legislature  while  he  was  engaged  in  such  service." 

The  first  question  demanding  our  attention  is  the  refusal  of  the  court  to 
give  the  instructions  asked  by  appellants.  These  instructions  all,  in  effect, 
assert  the  same  principle,  though  somewhat  varied  in  form,  and  we  think 
they  contain  a  correct  statement  of  the  law  applicable  to  the  particular  facts 
before  the  jury*  and  that  it  was  error  to  refuse  them.  It  is  against  public 
policy  for  any  person  to  hire  himself  out  to  perform  lobby  services  for  an- 
other, and  all  contracts  made,  or  other  acts  done,  in  furtherance  of  such  pur- 
pose, are  illegal,  and  furnish  no  cause  for  action  whatever  for  or  against  any 
one.  In  Powers  v.  Skinner^  34  Vt.  274,  the  principle  is  thus  stated:  "It  has 
been  settled  by  a  series  of  decisions,  uniform  in  their  reason,  spirit,  and  ten- 
dency, that  an  agreement  in  respect  to  services  of  a  lobby  agent,  or  for  the 
sale  by  an  individual  of  his  personal  influence  and  solicitations,  to  procure  the 
passage  of  a  public  or  private  law  by  the  legislature,  is  void,  as  being  preju- 
dicial to  sound  legislation,  manifestly  injurious  to  the  interests  of  the  state, 
and  in  express  and  unquestionable  contravention  of  public  policy.  Clippin- 
gei'  V.  Hepbaugh,  5  Watts  &  S.  315;  Wood  v.  McCan,  6  Dana,  3(56;  Marshall 
V.  Railroad  Co.,  16  IIow.  314;  Harris  v.  Roof*H  Ex'rs,  10  Barb.  489;  Rose 
v.  Truax,  21  Barb.  361;  Bryan  v.  Reynplds,  5  Wis.  200.  The  principle  of 
these  decisions  has  no  relation  to  the  equities  between  the  parties,  but  is 
controlled  solely  by  the  tendency  of  the  contract,  and  it  matters  not  that  noth- 
ing improper  was  done,  or  expected  to  be  done,  under  it.  The  law  will  not 
concede  to  any  man,  however  honest  he  may  be,  the  privilege  of  making  a 
contract,  which  it  would  not  recognize  when  made  by  designing,  corrupt  men. 
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A  person  may,  without  doubt,  be  employed  to  conduct  an  application  to  the 
legislature  i\s  well  as  to  conduct  a  suit  at  law,  and  may  contract  for,  and  re- 
ceive pay  for,  his  services  in  preparing  and  presenting  a  petition  or  other 
documents,  in  collecting  evidence,  in  making  a  statement  or  exposition  of 
facts,  or  in  preparing  or  makiug  an  oral  or  written  argument;  provided  all 
these  are  used,  or  designed  to  be  used,  eitlier  before  the  legislature  itself,  or 
some  committee  thereof,  as  a  body;  but  he  cannot,  with  propriety,  be  em- 
ployed to  exert  his  personal  influence,  whether  it  be  great  or  little,  with  in- 
dividual  members,  or  to  labor  pi'ivately  in  any  form  with  them  out  of  the 
legislative  halls,  in  favor  of,  or  against  any  act  or  subject  of,  legislation." 

In  Clippinger  v.  Hepbaugh,  supra,  it  is  said :  "  It  matters  not  that  nothing 
improper  was  done,  or  expected  to  be  done,  by  the  plaintiff.  It  is  enough 
that  such  is  the  tendency  of  the  contract  that  it  is  contrary  to  sound  morality 
and  public  policy,  leading  necessarily,  in  the  "hands  of  designing  and  corrupt 
men,  to  the  use  of  an  extraneous  secret  influence  over  an  important  branch 
of  the  government.  It  may  not  corrupt  all ;  but  if  it  corrupts  or  tends  to  cor- 
rupt some,  or  if  it  deceives  or  tends  to  deceive  some,  that  is  sufficient  to 
stamp  its  character  with  the  seal  of  disapprobation  before  a  judicial  tribunal." 
And  to  the  like  effect  is  Brovm  v.  Broum,  34  Barb.  533;  Cook  v.  Shipman, 
24  111.  614;  Mills  v.  Mills,  36  Barb.  474;  Trist  v.  Child,  21  Wall.  441; 
Wood  v.  McCann,  6  Dana,  366;  Frost  v.  Belmont,  6  Allen,  152;  Harris  v. 
Simonson,  28  Hun,  318;  UsJier  v.  McBratney,  3  Dill.  385.  note;  Tool  Co,  v. 
If  orris,  2  Wall.  45;  McBratney  v.  Chandler,  22  Kan.  693.        ^ 

The  last  case  cited  states  the  rule  thus:  "The  contract  of  an  attorney  for 
services  as  such,  whether  the  services  are  to  be  rendered  before  a  court,  a  de- 
partment of  the  government,  or  a  legislative  body,  is  valid,  and  upon  per- 
formance of  the  service  a  recovery  can  be  had.  The  contract  of  a  *  lobbyist** 
in  the  sense  in  which  that  term  is  now  used,  for  his  services  as  such,  is 
against  public  policy  and  void.  When  there  is  a  single  contract,  and  the 
services  contracted  for  and  rendered  are  partially  those  of  an  attorney,  and 
partially  those  of  a  lobbyist,  and  blended  together  as  part  and  parcel  of  a 
single  employment,  the  entire  contract  is  vitiated.  •  That  which  is  bad  de- 
stroys that  which  is  good,  and  they  perish  together.'  " 

Xor  can  we  give  our  assent  to  the  application  which  the  learned  circuit 
judge  made  of  section  638  of  the  Criminal  Code.  That  section  provides:  "If 
any  person,  having  any  interest  in  the  passage  or  defeat  of  any  measure  be- 
fore, or  which  shall  come  before,  either  house  of  the  legislative  assembly  of 
this  state,  or  if  any  person  being  the  agent  of  another  so  interested,  shall  con- 
verse with,  explain  to,  or  in  any  manner  attempt  to  influence,  any  member 
of  such  assembly  in  relation  to  such  measure,  without  first  truly  and  com- 
pletely disclosing  to  such  member  his  interest  therein,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not  less 
than  three  months,  nor  more  than  one  year,  or  by  fine  not  less  than  fifty  dollars 
nor  more  than  five  hundred  doUara." 

This  section  ought  not  to  be  so  construed  as  to  render  any  contracts  valid 
which  would  have  been  void  if  it  had  not  been  enacted.  Such  was  not  its 
purpose.  It  does  not  render  contracts  valid  made  to  secure  lobby  services,  if 
they  were  made  under  such  circumstances  that  the  lobbyist  could  not  be  pun- 
ished criminally.  This  would  be  extending  the  effect  of  this  enactment  very 
much  beyond  what  we  conceive  to  have  been  its  object.  Its  sole  purpose  was 
to  make  lobbying  under  certain  conditions  criminal,  but  not  to  make  the  em- 
ployment of  the  lobbyist,  even  under  the  particular  circumstances  enumer- 
ated in  the  section,  one  that  should  receive  the  encouragement  of  the  law. 
The  instruction  given  by  the  court  below  is  not  in  harmony  with  this  con- 
struction, and  was  therefore  erroneous.  Such  contracts  as  the  one  sued  on 
are  always  closely  and  rigidly  scrutinized  by  the  courts  when  sought  to  be  en- 
forced.   Nothing  wrong  may  have  been  intended  in  this  particular  case,  nor 
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was  it  necessary.  If  the  terms  of  the  contract  required  any  services  to  be 
rendered,  or  if  the  party  employed,  in  furtherance  of  the  general  purposes  of 
his  employment,  rendered  or  designed  to  render  any  services,  either  to  cause 
or  prevent  any  legislative  action  otherwise  than  by  publicly  presenting  the 
subject  before  the  legislature  or  some  of  its  committees,  such  contract  cannot 
be  enforced  in  this  state. 

It  follows  from  the  views  expressed  that  the  judgment  of  the  court  beiow 
must  be  reversed,  and  a  new  trial  awarded. 


(15  Or.  889)  ^ 

Ltllienthal  and  others  o.  Cariyita  and  others 
{Supreme  Court  of  Oregon.    October  18,  1887.) 

1.  Appeal — ^Notice  op — Failure  to  Notify  Partibs  Interested  in  RELisr  Sought  bt. 

A  motion  to  dismiss  an  appeal,  on  the  ground  that  all  the  adverse  parties  to  the 
suit  had  not  been  served  with  notice  of  appeal,  will  not  be  granted  when  it  appears 
that  the  parties  not  served  were  interested  as  well  as  the  appellant  in  having  the 
judgment  appealed  from  set  aside,  and  were  not  advene  parties,  but  that  the  relief 
sought  by  the  appeal  could  be  granted  without  affecting  their  interests. 

2.  Same— Admission  on  Service  of  Notice— Residence  of  Attorney. 

An  admission  of  service  of  notice  of  appeal  in  these  words:  *♦  State  of  Oregon^ 
County  of  MvJtnomah — »s.:  Service  of  the  within  notice  by  certified  copy  is  hereby 
admitted  in  Portland,  Oregon,  June  1,  1887.  Alex.  Bernstein,  Attorney  for  De- 
fendants,"—althongh  it  does  not  show  that  the  attorney  resided  in  the  county 
named,  is  sufficient,  and  the  court  will  imply  that  "service"  meant  all  that  the 
law  required  to  make  it  valid. 

Appeal  from  circuit  court,  Multnomah  county. 

,  Strahan,  J.  Counsel  for  respondents  have  filed  a  motion  to  dismiss  the  . 
appeal  in  this  cause  for  the  following  reasons:  (1)  That  no  appeal  has  been 
taken  and  perfected  herein  as  by  law  required,  in  that  all  the  adverse  parties 
to  this  suit  have  not  been  served  with  any  notice  of  appeal,  nor  made  parties 
hereto,  nor  are  they  now  before  this  court;  (2)  tliat  the  court  has  no  jurisdic- 
tion herein,  in  that  the  alleged  service  of  the  notice  of  appeal  upon  the  defend- 
ants' and  respondents'  attorney  has  not  been  properly  made,  nor  is  it  such 
a  service  as  is  by  law  required. 

The  object  of  this  suit  was  to  set  a^ide  a  judgment  confessed  by  Y.  Cari vita, 
and  an  execution  issued  thereon  as  fraudulent,  which  was  older  and  upon  its 
face  had  priority  over  the  plaintifts' claim,  as  well  as  the  claim  of  all  the  other 
defendants.  By  its  decree  the  court  below  set  the  same  aside  and  from  that 
part  of  the  decree  the  plaintiff  has  not  appealed,  nor  did  the  original  plaintiff 
whose  judgment  was  set  aside,  appeal. 

Objection  is  now  made  that  this  party,  whose  judgment  and  execution 
were  set  aside  on  the  ground  of  fraud,  was  an  adverse  party ^  within  the  mean- 
ing of  section  527,  Hill's  Code.  We  think  otherwise.  A  party  is  not  bound 
to  appeal  from  a  decree  in  his  own  favor,  as  a  condition  to  being  heard  on  his 
appeal  from  that  part  of  the  decree  against  him.  In  addition  to  this,  the  par- 
ties who  made  this  motion,  are  interested  as  well  as  the  plaintiffs  in  the  set- 
ting aside  of  the  judgment  and  execution  referred  to.  It  was  a  fraud  upon 
their  right  as  well  as  the  rights  of  the  plaintiffs. 

It  seems  that  the  only  question  on  this  appeal  is  one  of  priority.  It  is 
simply  a  contention  as  to  who  shall  be  first  paid  from  the  assets  uncovered  by 
the  annulling  of  the  fraudulent  judgment.  In  Thompson  v.  Ellstoorth,  1 
Barb.  Ch.  624,  the  term  "adverse  party"  in  this  connection,  was  held  to  mean 
the  party  whose  interest  in  relation  to  the  subject  of  the  appeal  is  in  conflict 
with  the  order  or  decree  appealed  from,  or  the  modification  sought  for  by  the 
appeal.  And  in  8enter  v.  De  Bernal,  38  Cal.  637,  it  is  said:  "Our  Code  al- 
lows any  and  eveiy  party,  who  is  aggrieved,  to  appeal  without  Joining  any 
one  eUe,  no  matter  what. may  be  the  character  of  the  judgment  against  him, 
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whether  joint  or  several,  and  in  this  respect  works  a  chunge  from  the  formier 
practice;  but  he  is  required  to  notify  all  other  parties  who  are  interested  in 
opposing  the  relief  which  he  seeks  by  his  appeal*  if  they  have  formally' ap- 
peared in  the  action  in  the  court  below,  or  his  appeal,  as  to  those  not  served^ 
will  prove  ineffectual,  and  also  as  to  those  servedf  if  the  relief  sought  is  of 
stich  a  ch^aracter  that  it  cannot  be  granted  as  to  the  latter  wit?iout  being 
granted  as  to  the  former  also,"  Here  the  only  relief  which  is  sought  by  this 
appeal,  can  be  granted  without  in  any  manner  affecting  the  interests  of  the 
defendant  not  served. 

We  might  pass  the  other  objection  without  any  particular  notice,  for  the 
reason  that  the  specific  and  particular  objection  relied  upon  in  the  argument 
is  not  pointed  out  in  the  motion.  But,  waiving  this  defect,  is  the  admission 
of  service  sufficient?    It  is  as  follows: 

*' State  ofOi-egon,  County  of  MiUtnomah — ss,:    Service  of  the  within  no- 
tice by  certified  copy  is  hereby  admitted  in  Portland,  Oregon,  June  1.  1887. 
"Alex.  Bernstein,  Attorney  for  Defendants." 

The  particular  defect  claimed  to  exist  in  this  admission  of  service  is  that  it 
does  not  appear  that  said  attorney  resided  in  Multnomah  county  at  the  time 
he  admitted  service.  This  admission  was  made  by  an  attorney  of  this  court, 
and  is  his  solemn  act  for  and  in  behalf  of  the  parties  whom  he  represented, 
and  no  such  refined  construction  as  is  now  insisted  upon  can  be  admitted. 
He  knew  what  was  implied  by  the  term  "service,"  and  in  the  absence  of  any- 
thing in  the  record  to  show  the  contrary,  we  must  intend  that  "service"  in 
this  connection  means  all  that  the  law  requires  to  make  it  valid.  In  addition 
to  this,  it  was  made  in  Multnomah  county,  and  we  do  not  think  that,  for  the 
purpose  of  defeating  this  appeal,  we  ought  to  intend  that  the  attorney  resided 
elsewhere. 

Let  the  motion  to  dismiss  be  overruled. 


(15  Or.  329) 

Jordan  v.  La  Vine  and  another. 

(Supreme  0)url  of  Oregon.    October  17,  1887.) 

Pbikcipal  awd  Surety— Undertaking  for  Costs— Liability  of  Sureties. 

Upon  a  judgment  against  a  plaintitf,  who  has  filed  an  undertaking  with  sureties 
conditioned  "for  thepaynientofsuchsuni  as  may  from  any  cause  be  adjudged  against 
the  plaintiff,"  the  sureties  in  the  undertaking  are  liable  for  the  costs  of  the  action ; 
following  Oarion  v.  Dixon,  (Or.)  12  Pac.  Rep.  394. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge. 
W,  T,  Burney,  for  respondent.     Z>.  R,  Murphy ,  for  appellants. 

Lord,  0.  J  This  appeal  is  brought  from  a  judgment  against  tfie  defend- 
ants on  their  demurrer  to  the'  plaintiff's  complaint.  The  action  was  on  an 
undertaking  for  the  recovery  of  personal  property  of  the  defendant  La  Vine, 
and  his  sureties  as  co-defendants.  The  question  of  law  raised  on  the  facts 
is  identical  in.  principle  with  that  decided  in  Carlon  v.  Dioson,  14  Or.  294.  12 
Pac.  Rep.  394.  It  was  held  in  that  case,  upon  a  condition  in  an  undertaking 
as  here,  "for  the  payment  of  such  sum  as  may  from  any  cause  be  adjudged 
agjiinst  the  plaintiff,"  upon  a  judgment  adverse  to  the  plaintiff,  that  the 
sureties  in  the  undertjiking  are  liable  for  the  costs.  See  IHbbles  v.  O^ Connor, 
28  Barb.  538.  In  the  original  action  the  defendant  La  Vine  was  plaintiff.  As 
tlie  case  cited  was  inadvertently  overlooked  by  counsel,  and  as  nothing  hi^ 
been  suggested  to  impeach  the  correctness  of  that  determination,  it  must 
govern  in  the  decision  of  this  case,  and  consequently  the  judgment  is  affirmed. 
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(S7  Kan.  369)  o  i.r 

State  v.  Mo  wry. 
{Supreme  Churl  of  Kansas,    October  8,  1887.) 

1.  HoMiciDB— Insanity— Instructions. 

The  defendant  interposed  the  defense  of  insanity  to  the  charge  of  murder  in  the 
first  degree,  and  on  the  trial  the  court  charged  sul^tantially  that  the  test  of  the  de- 
fendant's responsibility  was  whether,  at  the  tinie  of  the  homicide,  he  had  capacity 
and  reason  sufiicient  to  enable  him  to  distinguish  between  right  and  wrong  as  to 
the  particular  act  he  was  doing,  and  had  power  to  know  that  the  act  was  wrong  and 
criminal,  and  would  subject  him  to  punishment.  Held,  that  it  was  a  proper  in- 
struction ;  and  further  held,  that  the  omission  to  charge  that,  if  the  defendant  knew, 
the  act  to  be  wrong,  but  was  driven  to  it  by  an  irresistible  impulse  arising  from  an 
insane  delusion,  he  would  not  be  responsible,  was  not  error.* 

2.  Sam  K— Intoxication  no  Excdse. 

Voluntary  intoxication  is  no  excuse  for  crime,  and  can  only  be  considered  in 
cases  involving  the  condition  of  the  defendant's  mind  when  the  act  was  done.  On 
a  charge  of  murder,  the  drunkenness  of  the  defendant  may  be  considered  with  a 
view  of  determining  whether  there  was  that  deliberation,  premeditation,  and  intent 
to  kill  necessarj'  to  constitute  the  offenee.' 

3.  Same — Rksisting  Arrest  by  Private  Person  without  Warrant. 

A  private  person  may,  in  a  temperate  manner  and  without  a  warrant,  arrest  one 
who  has  just  committed  a  felony;  and  it  is  murder  for  the  person  so  attempted  to 
be  arrested  to  kill  one  whom  he  knows  is  in  fresh  pursuit  and  endeavoring  to  ar- 
rest him  for  such  felony. 

4.  Same — Notice  of  Crime  for  Which  Arrest  is  Made. 

Where  a  person  has  been  apprehended  in  the  commission  of  a  felony,  or  in  fresh 
pursuit,  notice  of  the  crime  and  the  purpose  of  pursuit,  by  one  endeavoring  to  ar- 
rest him  for  such  crime,  is  not  necessary. 
6.  Same — Instructions  as  to  Inferior  Offense— Evidence. 

Instructions  upon  an  offense  inferior  in  degree  and  included  in  the  one  charged, 
should  not  be  given  unless  there  is  some  evidence  tending  to  show  that  the  defend- 
ant is  guilty  of  such  oflense. 
6.  Same— Evidence. 

The  verdict  held  to  be  sustained  by  the  evidence. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cowley  county;  E.  S.  Torrance,  Judge. 
8.  B.  Bradford,  Atty.  Gen.,  and  C.  L,  Swarts,  for  the  State.    Jennings  & 
Troup  and  Irwin  Taylor,  for  appellant. 

Johnston,  J.  At  the  April  term,  1886,  of  the  district  court  of  Cowley 
county,  Henry  Mo  wry  was  prosecuted  and  convicted  for  the  murder  of  James 
P.  Smith.  He  seeks  a  reversal,  on  the  alleged  insufficiency  of  the  evidence 
and  supposed  errors  in  charging  the  jury.  It  is  conceded  that  he  shot  and 
killed  Smith  on  the  afternoon  of  April  21, 1886 ;  but  he  defended  on  the  ground 
that  he  was  insane  and  irresponsible.  There  is  testimony  that  in  December, 
1884,  he  began  boarding  at  the  house  of  O.  F.  Grodfrey,  his  partner  in  busi- 
ness, whose  family  consisted  of  himself,  his  wife,  and  two  children.  While 
boarding  there  he  became  enamored  with  Mrs.  Godfrey,  and  frequently  de- 
clared his  love  for  her.  She  listened  to  his  protestations  of  love  for  some  time 
without  informing  her  husband,  but  later  she  discouraged  his  attentions,  and 
requested  him  to  remain  away  from  the  house.  He  then  became  moody  and 
morose,  and  declared  that  it  was  more  than  he  could  bear  to  be  separated  from 
her.  About  this  time  he  had  an  interview  with  his  mother,  who  testi^es  that 
he  was  then  in  great  distress  of  mind  because  of  the  cold  treatment  received 
from  Mrs.  Godfrey.  He  declared  his  affection  for  her,  stating  that  she  had 
encouraged  his  attentions  at  first,  and  that  he  had  had  illicit  connection  with 

'See  note  at  end  of  case. 

•That  voluntary  intoxication  Is  no  excuse  for  a  crime,  but  that  the  fact  of  such  in- 
toxication is  admissible  in  evidence  on  the  question  of  intent,  see  Buckhannon  v.  Com., 
(Ky.)  5  8.  W.  Rep.  358,  and  note. 
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her,  and  was  tfie  father  of  her  infant  child,  but  that  now  she  repulsed  him, 
and  he  begged  his  mother  to  intercede  with  Mrs.  Godfrey  to  allow  him  to  con- 
tinue his  visits  at  her  house.  On  the  morning  of  August  21,  1885,  the  day 
that  Smith  was  killed,  he  called  on  Mrs.  Godfrey,  and  again  begged  her  to 
renew  her  former  relations  with  him;  but  she  refused,  and  stated  that  she 
would  inform  Mr.  (Jodf  rey  of  his  conduct  towards  her.  He  then  asked  if 
anything  occurred  by  which  she  should  be  without  home,  friends,  or  money, 
she  would  call  upon  him,  and  inquired  if  she  would  marry  him  in  case  any- 
thing should  happen  to  Mr.  Godfrey.  She  told  him  she  would  not,  and  he 
said,  "That  settles  it;  we  can't  be  friends  any  longer;"  and  left  the  house. 
Later  in  the  day  he  returned  to  the  house,  and  found  Mrs.  Godfrey  idone, 
when  he  demanded  to  know  whether  she  intended  to  tell  Mr.  Godfrey  upon 
him  as  she  had  threatened  to  do.  She  informed  him  that  she  would,  and  he 
replied  that  he  would  just  as  soon  shoot  her,  and  he  thought  he  would  do  it 
before  night.  He  had  a  shotgun  with  him,  and  during  the  parley,  pointed 
it  at  her.  She  ordered  him  to  leave  the  house,  saying  that  she  would  call  her 
son  Frank  and  send  him  for  her  husband,  and  she  followed  him  out  of  the 
house  and  did  call  her  son  and  directed  him  to  go  and  bring  his  father.  After 
leaving  the  house  he  met  Mr.  Godfrey,  and  informed  him  that  he  had  had 
trouble  with  his  wife,  and  that  she  had  a  story  to  tell  him;  to  go  down  to  the 
house  and  hear  it;  and  he  asked  him  if  he  would  promise  to  come  back  and 
hear  his  side  of  the  story.  This  was  agreed  to  by  Mr.  Godfrey,  who  imme- 
diately went  to  the  house  and  had  an  interview  with  his  wife,  and  returned 
to  the  hotel,  where  he  again  met  Mowry.  Mowry  inquired  if  Mrs.  Godfrey 
had  told  her  story,  and  Mr.  Godfrey  replied  that  she  had,  and  informed  him 
that  he  could  not  come  to  the  house  again.  Mowry  then  ihsisted  that  he 
should  listen  to  his  story,  stating  to  Godfrey  that  the  youngest  child  was  his, 
and  that  he  was  going  to  have  it;  that  he  would  spend  every  dollar  he  had  on 
earth,  but  what  he  would  ruin  the  family  or  have  that  child.  Godfrey  left 
him  at  once  and  returned  to  his  home,  and  had  been  there  but  a  short  time 
when  he  discovered  Mowry  coming  towards  the  house  with  a  shotgim  in  his 
hand.  Godfrey  immediately  took  his  gun  and  went  to  the  front  door,  and  as 
Mowry  started  through  the  gate  towards  the  house,  he  ordered  him  to  go. 
Mowry  said,  "I  don't  have  to,"  and  stepped  back  in  the  street.  At  this  time 
Mrs.  (xodfrey  ran  in  front  of  her  husband,  who  pushed  her  aside,  and  Mowry 
then  raised  his  gun  and  fired  two  shots  through  a  window  in  that  part  of  the 
house  to  which  Mrs.  Godfrey  had  been  pushed.  Mrs.  Godfrey  ran  and  called 
some  workmen  who  were  engaged  upon  a  building  near  by  for  help.  Mowry 
immtniiately  started  away  from  the  house,  reloading  his  gun  Jis  he  went.  He 
was  pursued  by  a  large  number  of  persons  who  were  in  the  vicinity.  Smith, 
the  deceased,  was  in  the  lead  of  those  in  pursuit  of  Mowry,  and  gained  on 
him  a^  they  ran.  When  Smith  came  up  within  about  15  feet,  Mowry  turned 
with  his  gun  and  ordered  Smith  to  halt,  which  he  momentarily  did.  Mowry 
ran  on  again,  followed  by  Smith,  when  he  turned,  brought  his  gun  up,  and 
halted  Smith  a  second  time.  There  was  only  a  brief  halt,  for  Mowry  made 
another  dash  to  escape,  but  was  still  pursued  by  Smith,  who  was  closing  in 
on  him,  when  Mowry  turned  and  a  third  time  ordered  him  to  stop,  and  almost 
at  the  same  time  fired  at  Smith,  discharging  a  load  of  shot  into  his  face  and 
neck.  Some  one  near  by  came  up  where  Smith  fell,  and  the  only  words  he 
was  heard  to  utter  were,  "Catch  that  man,"  and  he  died  within  a  few  min- 
utes after  he  .was  shot.  Mowry  was  pursued  until  he  was  captured,  but  not 
until  he  had  shot  another  of  his  pursuers.  There  is  testimony  that,  after  his 
capture,  he  stated  that  he  shot  at  Mrs.  Godfrey,  and  supposed  he  had  killed 
her;  and  further,  when  told  that  he  had  killed  Smith,  he  said  that  he  was 
sorry  he  shot  him;  that  he  had  told  him  three  times  to  stop  and  he  would  not 
do  it,  when  he  Shot  him;  and  that  he  would  do  the  same  thing  again. 
It  is  insisted  by  counsel  for  th4  appellant  that  his  conduce  towards  Mrs. 
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Godfrey,  and  his  acts  immediately  before  and  after  the  homicide,  are  evi- 
dence of  insanity.  They  offered  testimony  tending  to  show  tliat  he  acted 
differently  about  the  time  of  the  homicide  than  lie  had  before  in  this;  that  he 
was  moody  and  mbrose,  restless  at  night,  and  absent-minded  in  the  day-time, 
complaining  of  pain  in  his  head,  and  on  several  occasions  becoming  excited 
when  he  would  yell,  cry,  laugh,  and  sob  by  turns,  breaking  furniture,  and 
threatening  to  injure  and  kill  those  who  were  his  friends.  And  that  these 
and  other  incidents,  all  of  which  have  not  been  mentioned,  show  unsoundness 
of  mind.  Some  of  the  medical  experts  expressed  tlie  opinion  that  a  peraon  act- 
ing in  the  manner  in  Which  Mo  wry  was  represented  to  have  acted  must  have 
been  insane,  and  some  of  them  characterized  it  as  an  epileptic  mania.  On 
the  other  side,  it  is  insisted  that  there  was  a  complete  failure  to  support  the 
plea  of  insanity;  that  his  conduct  showed  an  infatuation,  illicit,  and  without 
hope;  that  when  he  was  repulsed  by  Mi's.  Grodfrey,  he  schemed  to  separate 
her  from  her  husband  by  telling  him  that  she  was  unfaithful  to  him,  and  that 
he  was  not  the  father  of  the  infan  child,  and  also  by  threatening  to  ruin  the 
family  if  the  child  was  not  given  up,  and  that  his  purpose  was  further  dis- 
closed when  he  asked  her  to  be  his  wife  in  case  of  Godfrey's  death.  There  is 
testimony  that  he  purchased  a  bottle  of  liquor  shortly  before  the  shooting, 
and  severafof  the  witnesses  say  that  he  appeared  to  be  drinking  and  drunk 
upon  that  day.  It  is  claimed  that  partial  intoxication  accounts  for  some  of 
his  strange  and  unusual  actions,  and  that,  when  his  relations  with  Mrs.  Goil- 
f  rey  had  been  exposed,  and  he  had  failed  to  intimidate  Godfrey  and  cause  him 
to  pai-t  from  his  wife,  he  then  drank  liquor  to  nerve  him  for  what  he  was 
abQut  to  undertake,  deliberately  secured  a  gun,  loaded  it,  and  provided  him- 
self with  ammunition,  and  called  at  Godfrey's  house  for  the  purpose  of  killing 
Mrs.  Godfrey,  and  sought  to  carry  out  that  purpose  by  shooting  into  the  room 
where  he  supposed  her  to  be. 

We  will  not  undertake,  nor  is  it  necessary,  to  give  a  detailed  statement  of 
the  mass  of  testimony  which  was  taken  in  the  case.  We  have  examined  it 
carefully,  and  we  readily  reach  the  conclusion  that  the  verdict  of  the  jury 
ought  not  to  be  disturbed.  There  is  much  in  the  testimony  showing  design, 
and  intelligent  efforts  to  accomplish  it.  His  consciousness  of  guilt,  his  fear 
and  efforts  to  escape  after  committing  the  felony  at  Godfrey's  house,  his  cool- 
ness and  deliberation  in  three  times  halting  his  pursuer,  and  in  firing  the  fatal 
shot,  and  his  subsequent  recollection  of  all  that  transpired  during  his  flight 
and  capture  make  an  exceedingly  strong  case  showing  responsibility,  and  it 
is  difficult  to  see  how  the  jury  could  have  reached  a  ditferent  result. 

There  is  an  objection  made  to  an  instruction,  wherein  the  court  states  the 
test  of  responsibility  in  a  prosecution  where  insanjty  is  asserted  as  a  defense. 
The  court  directed  the  jury  that,  "if  lie  was  laboring  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  that  what  he  was 
doing  was  wrong,  then  the  law  does  not  hold  him  responsible  for  his  act.  On 
the  other  hand,  if  he  was  capable  of  undei-standing  what  he  was  doing,  and 
had  the  power  to  know  that  his  act  was  wrong,  then  the  law  will  hold  him 
criminally  responsible  for  it.  *  *  *  If  this  power  of  discrimination  exists, 
he  will  not  be  exempted  from  punishment  because  he  may  be  a  person  of  weak 
intellect,  or  one  whose  moral  perceptions  are  blunted  or  illy  developed,  or  be- 
ciiuse  his  mind  may  be  depressed  or  distracted  from  brooding  over  misfortunes 
or  disappointments,  or  because  he  may  be  wrought  up  to  the  most  intense 
mental  excitement  from  sentiments  of  jealousy,  anger,  or  revenge.  *  *  * 
The  law  recognizes  no  form  of  insanity,  although  the  mental  faculties  maybe 
disordered  or  deranged,  which  will  furnish  one  immunity  from  punishment 
for  an  act  declared  by  law  to  be  criminal,  so  long  as  the  person  committing 
the  act  had  the  capacity  to  know  what  he  was  doing,  and  the  power  to  know 
that  his  act  was  wrong."     We  think  the  court  stated  the  correct  rule  of  re- 
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sponsibility  where  insanity  is  asserted  as  a  defense.  The  "right  and  wrong 
test"  was  approved  by  this  court  in  State  v.  Nixon,  32  Kan.  205,  4  Pac.  Kep. 
159.  It  is  there  said  that  "where  a  person,  at  the  time  of  the  commission  of 
an  alleged  crime,  lias  sufficient  mental  capacity  to  understand  the  nature  and 
quality  of  the  particular  act  or  acts  constituting  the  crime,  and  the  mental 
capacity  to  know  whether  they  are  right  or  wrong,  he  is  generally  responsi- 
ble if  he  commits  such  act  or  acts,  whatever  may  be  his  capacity  in  other  par- 
ticulars; but  if  he  does  not  possess  this  degree  of  capacity,  then  he  is  not  so 
responsible."  This  test  lias  received  the  almost  universal  sanction  of  the 
courts  of  this  country.    Lawson,  Insan.  231-270. 

The  defendant  urges  that  the  instruction  is  erroneous,  because  it  excluded 
the  theory  of  an  irresistible  impulse  or  moral  insanity.  This  question  received 
the  attention  of  the  court,  and  was  practically  decided,  in  State  v.  Nixon, 
supra,  although  the  question  was  not  fairly  presented  in  that  case.  It  is 
there  recognized  as  a  dangerous  doctrine,  to  sustain  which  would  jeopardize 
the  interests  of  society  and  the  security  of  life.  Mr.  Justice  Valentink  says 
that  "it  is  possible  that  an  insane,  uncontrollable  impulse  Is  sometimes  suffi- 
cient to  destroy  criminal  responsibility,  but  this  is  probably  so  only  when  it 
destroys  the  power  of  the  accused  to  comprehend  rationally  the  nature,  char- 
acter, and  consequences  of  the  particular  act  or  acts  charged  against  him,  and 
not  where  the  accused  still  has  the  power  of  knowing  the  character  of  the 
particular  act  or  acts,  and  that  they  are  wrong."  Further  along,  he  says 
that  "the  law  will  hardly  recognize  the  theory  that  any  uncontrollable  impulse 
may  so  take  possession  of  a  man's  faculties  and  powers  as  to  compel  him  to 
do  what  he  knows  to  be  wrong  a^d  a  crime,  and  thereby  relieve  him  from  all 
criminal  responsibility.  Whenever  a  man  understands  the  nature  and  char- 
acter of  an  act,  and  knows  that  it  is  wrong,  it  would  seem  that  he  ought  to 
be  held  legally,  responsible  for  the  commission  of  it,  if  in  fact  he  does  commit 
it."  In  a  very  recent  case,  the  supreme  court  of  Missouri  considered  the  re- 
fusal of  the  trial  court  to  charge  that,  if  the  defendant  obeyed  an  uncontrol- 
lable impulse  springing  from  an  insane  delusion,  he  should  be  acquitted.  The 
court  repudiated  that  doctrine,  and  Judge  Shekwood  remarked,  in  deciding 
the  case,  that  "it  will  be  a  sad  day  for  this  state  when* uncontrollable  impulse 
shall  dictate  a  rule  of  action  to  our  courts."  State  v.  Pagels,  4  S.  W.  Rep. 
931.  It  is  true  that  a  few  of  the  courts  have  adopted  this  principle,  but  by 
far  the  greater  number  hjjive  disapproved  of  it,  and  have  adopted  the  test 
which  was  given  in  the  present  case.    Lawson,  Insan.  270,  308. 

The  court  was  requevSted  to  instruct  that,  if  there  was  a  reasonable  doubt 
as  to  whether  the  defendant  was  intoxicated  or  insane  at  the  time  the  offense 
was  committed,  there  must  be  an  acquittal.  This  request  was  properly  re- 
fused. Insanity  is  a  defense,  and  upon  that  question  the  jury  were  correctly 
charged;  but  a  reasonable  doubt  of  the  defendant's  intoxication,  or  even  if  his 
drunkenness  at  the  time  was  undoubted,  it  would  not  necessarily  exempt  him 
from  legal  responsibility.  While  voluntary  intoxication  is  no  excuse  for 
crime,  yet  where  the  crime  charged  is  murder  in  the  first  degree,  which  in- 
volves the  condition  of  the  mind  when  the  act  was  committed,  drunkenness 
may  be  considered  by  the  jury  in  determining  whether  there  was  that  deliber- 
ation, premeditation,  and  intent  to  kill  necessary  to  constitute  tiie  offense. 
This  principle  was  fairly  stated  to  the  jury,  and  the  elements  of  the  crime 
charged,  together  with  the  doctrine  of  reasonable  doubt,  were  fully  placed  be- 
fore the  jury. 

Complaint  is  made  of  a  charge  of  the  court  relating  to  arrest.  On  this  sub- 
ject the  court  instructed  that,  "where  a  felony  has  been  recently  committed 
by  any  person,  and  a  private  citizen  has  reasonable  cause  to  suspect  that  such 
person  is  guilty  of  its  commission,  the  law  authorizes  such  private  citizen, 
while  acting  In  good  faith,  to  arrest  the  person  who  has  committed  the  felony 
in  order  to  prevent  his  escape,  and  in  so  doing  he  may  use  such  personal  force 
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as  appears  necessary,  under  the  circumstances,  to  effect  the  atrest;  and,  in 
such  case,  if  the  person  whose  arrest  is  attempted  has  reasonable  grounds  for 
believing  that  is  the  actual  intention  of  the  person  attempting  the  arrest, 
and  his  motives  for  so  doing,  he  would  not  be  justifiable  in  law  in  resisting 
the  arrest."  This  instruction  is  correct,  and  applicable  to  the  facts  in  the 
case.  Mo  wry  had  committed  a  felony,  and  was  instantly  pursued  by  the  de- 
ceased in  an  endeavor  to  arrest  him.  The  deceased  was  pursuing  him  in  a 
temperate  and  proper  manner,  without  arms  and  without  violence,  to  make 
the  arrest.  He  had  the  right  to  make  the  arrest  in  this  manner  without  a 
warrant,  and  hence  the  request  for  an  instruction  upon  the  subject  of  a  void 
and  illegal  arrest  was  properly  refused,  and  the  argument  of  the  appellant 
upon  that  question  does  not  apply. 

Neither  is  there  any  force  in  the  objection  that  the  testimony  fails  to  show 
that  Mowry  w^  not  notifierl  nor  aware  of  the  purpose  of  the  deceased  in  pur- 
suing him.  Notice  is  only  required  to  give  the  person  an  opportunity  to  de- 
sist from  flight  and  unlawful  action,  and  to  peaceably  surrender.  If  he  neces- 
sarily knows  the  purpose  of  the  pursuit  and  attempted  arrest,  no  notice  is 
needed.  It  is  murder  for  a  person  to  kill  one  whom  he  knows  is  pursuing 
him  for  a  felony  wliich  he  has  just  committed;  and  it  has  been  said  that, 
"where  a  party  has  been  apprehended  in  the  commission  of  a  felony,  or  on 
fresh  pursuit,  notice  of  the  crime  is  not  necessary,  because  he  must  know  the 
reason  why  he  is  apprehended."     Whart.  Grim.  Law,  418. 

The  furtiier  objection  is  made  that  the  court  failed  to  charge  the  jury  upon 
the  law  of  all  the  degrees  of  the  crime  of  homicide  inferior  to  and  included  in 
the  one  charged.  The  jury  were  instructed  on  the  law  of  murder  in  the  first 
and  second  degrees,  and  also  upon  the  law  of  the  third  and  fourth  degrees  of 
manslaughter.  Tliere  was  no  testimony  tending  to  show  that  the  defendant 
was  guilty  of  manslaughter  in  either  the  first  or  second  degree;  and  therefore 
no  instruction  on  those  degrees  was  required  or  proper.  The  instructions 
should  conform  to  the  testimony  of  the  case.  If  there  is  slight  evidence  even 
that  the  defendant  may  have  committed  a  degree  of  the  offense  inferior  to 
and  included  in  the  one  charged,  the  law  of  such  inferior  degree  ought  to  be 
ffiven,  but  should  never  be  given  upon  a  degree  of  the  offense  which  the  evi- 
dence does  not  tend  to  prove.  An  instruction  upon  either  the  first  or  second 
degrees  of  manslaughter  would  not  have  been  wholly  inapplicable  to  the  facts 
in  the  case,  and  might  have  confused  and  misled  the  jury.  The  action  of  the 
court  in  this  respect  was  not  erroneous.  State  v.  Mize,  36  Kan.  187,  13  Pac. 
Uep.  1;  State  v.  Ehea,  25  Kan.  576;  State  v.  Hendricks,  32  Kan.  506,  4 
Pac.  Rep.  1050. 

There  are  other  objections  to  the  charge,  none  of  which  are  regarded  to  be 
material,  and  examination  of  the  entire  record  satisfies  us  that  the  case  was 
fairly  tried,  and  that  no  sufficient  ground  for  a  reversal  exists. 

The  judgment  of  the  district  court  will  therefore  be  aflirmed. 

(All  the  justices  concurring.) 

NOTE. 

Insanity  as  a  Defense  to  Grime — Test  op.  The  legal  test  of  responsibility  for 
crime  is  t!ie  tneutal  capacity  of  the  criminal  at  the  time  of  the*  com  mission  of  the  of- 
fense to  discriminate  between  right  and  wronj?  with  respect  to  the  particular  act  charged 
to  have  been  couunitted.  U.  S.  v.  Young,  25  Fed.  Rep.  710 ;  U.  S.  v.  Ridgeway,  31  Fed. 
Rep.  144 ;  Hart  v  State,  (Neb.)  16  N.  W.  Rep.  905;  State  v.  Nixon,  (Kan.)  4  Pac.  Rep. 
159;  State  v.  Murray,  (Or.)  5  Pac.  Rep.  65;  State  v.  Pagels,  (Mo.)  4  S.  W.  Rep.  931; 
Leache  v.  State,  (Tex.)  3  S.  W.  Rep.  539;  People  v.  Kernaghan,  (Cal.)  14  Pac.  Rep.  5(J6; 
llawe  V.  State,  (Neb.)  10  N.  W.  Rep.  452.  In  California^  moral  insanity,  as  distin>;uished 
from  mental  insanity,  constitutes  no  excuse  for  a  crime.  People  v.  Kerrigan,  (Cal.)  14 
Pac.  Rep.  849;  People  v.  Kernaghan,  Id.  506.  So  it  is  held  in  State  v.  Pagels,  tupra, 
that  it  is  no  defense  to  a  crime,  that  the  accused  obeyed  an  uncontrollable  impulse, 
springing  from  an  insane  delusion.  See,  also,  Leaciie  v.  State,  sujyra^  for  a  discussion 
of  the  doctrine  of  moral  insanity  and  uncontrollable  impulse.  In  Dacey  v.  People, 
(111.)  6  N.  E.  Rep.  165,  it  is  held  that  the  insanity  'which  will  relieve  of  accountability 
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for  crime  must  be  of  such  a  character  as  to  create  an  uncontrollable  impulse  to  do  the 
act  charged,  by  overriding  the  reason  and  judgment  of  the  criminal.  Wliere  partial  in- 
sanity is  relied  on  as  a  defense,  it  must  appear  that  the  crime  was  the  product  of  the 
delusion  or  other  morbid  condition,  and  connected  with  it  as  effect  with  cause.  Gui- 
teau's  Case,  10  Fed.  Rep.  161 ;  State  v.  Hockett,  (Iowa,)  30  N.  W.  Rep.  742.  Mere  mental 
weakness,  the  subject  being  of  sound  mind,  is  not  insanity.  Wartena  v.  State,  (Ind.)  5 
N.  E.  Rep.  20.  Nor  is  mental  unsoundness,  which  is  uot  the  result  of  a  disease,  but  is 
caused  by  allowing  the  passions  to  run  until  they  have  become  uncontrollable.  Peo- 
ple V.  Durfee,  (Mich.)  29  N.  W.  Rep.  109.  But  the  presence  of  intelligence  is  not 
an  absolute  test  of  sanity.  Bennett  v.  State,  (Wis.)  14  N.  W.  Rep.  912.  And  it  is  held 
in  Parsons  v.  State,  (Ala.)  2  South.  Rep.  861,  in  opposition  to,  or  qualification  of, 
the  doctrine  "of  the  right  or  wrong  test"  laid  down  in  the  cases  above  cited,  that,  if  the 
criminal  has  the  capacity  to  distinguish  between  right  and  wrong  with  respect  to  the 
particular  act  charged,  but,  by  reason  of  the  duress  of  mental  disease,  has  so  far  lost  the 
power  to  choose  between  the  ri^ht  and  wrong  that  his  free  agency  is  at  the  time  de- 
stroyed, and  the  alleged  crime  is  so  connectea  with  such  uiental  disease  as  to  be  the 
product  of  it  solely,  tlien  such  criminal  is  not  responsible.  Insanity  produced  by  pro- 
tracted over  indulgence  in  intoxicating  liquors  may  be  held; to  bean  excuse  for  a  crime. 
People  V.  Blake,  (Cal.)  4  Pac.  Rep.  1 ;  Territory  v.  Davis,  (Ariz.)  10  Pac.  Rep.  359. 

Sahb — Burden  of  Proof.  Where  the  plea  of  insanity  is  interposed  to  a  criminal 
prosecution,  the  burden  of  proof  is  on  the  defendant  to  establish  such  defense.  Farris 
v.  Com.,  (Ky.)  1  8.  W.  Rep.  729;  State  v.  Pagels.  (Mo.)  4  8.  W.  Rep.  931 ;  U,  S.  v.  Ridge- 
way,  31  Fed.  Rep.  144.  Where  an  insane  person  has  lucid  intervals,  the  law  will  pre- 
sume that  an  otfense  committed  by  such  person  was  committed  in  a  lucid  interval. 
Leache  v.  State,  (Tex.)  3  S.  W.  Rep.  639.  In  general  epilepsy,  the  usual  presumption  of 
responsibility  attaches  to  acts  committed  in  the  intervals  between  one  attack  and  an- 
other. State  V.  George,  (Iowa,)  18  N.  W.  Rep.  298.  Upon  the  question  of  what  proof 
is  necessary  to  overcome  the  presuiuption  of  sanity,  three  diuerent  views  are  enter- 
tained by  the  courts.  It  is  hela  that  such  presumption  may  be  overcome  by  evidence 
tending  to  prove  insanity  safficient  to  raise  a  reasonable  doubt  of  sanity  at  the  time  of 
the  offense.  Dacey  v.  People,  (III.)  6  N.  E.  Rep.  166.  So.  also,  that  if  there  is  some 
evidence  tending  to  rebut  the  legal  presumption  of  sanity,  Ihe  burden  of  proof  is  changed 
to  the  state  to  show  sanity  beyond  a  reasonable  doubt.  Ballard  v.  State,  (Neb.^  28  N. 
W.  Rep.  271.  On  the  other  hand,  it  is  held  that  a  reasonable  doubt  of  sanity  raised  by 
all  the  evidence  will  not  justify  an  acquittal,  but  that  the  defense  must  be  sustained  by 
a  preponderance  of  evidence.  Parsons  v.  State,  (Ala.)  2  South.  Rep.  854;  People  v. 
Kernaghan,  (Cal.)  14  Pac.  Rep.  568.  While,  under  the  statutes  of  Oregon,  if  the  com- 
mission of  the  crime  is  proven,  the  defense  of  insanity  must  be  sustained  by  proof 
which  satisfies  beyond  a  reasonably  douLt.    State  v.  Murray,  (Or.)  6  Pac.  Rep.  55. 

Insanity  cannot  be  proven  by  reputation.  Walker  v.  State,  (Ind.)  1  N.  E.  Rep.  856. 
Circumstantial  evidence,  which  reasonably  satisfies  of  the  existence  of  insanity,  is  suf- 
fideut.    State  v.  Pagels,  (Mo.)  4  S.  W.  Rep.*931. 


(73  Cal.  588)  , 

In  re  Estate  of  Noah,  Deceased.    (No.  11,634.) 
{Supreme  QmH  of  California,    October  34,  1887.) 

HUBBAVD  AND  WiFE— SEPARATION— ALLOWANCE  FROM  DECEASED  HC8BAND*8  EsTATB. 

A  husband  and  wife,  after  being  married  six  weeks,  entered  into  a  written  agree- 
ment for  separation  ;  the  husband  giving  the  wife  $10,600,  and  she  agreeing  to  re- 
ceive it  in  satisfaction  of  all  marital  claims,  alimony,  and  support.  They  liad  no 
children.  She  continued  to  live  apart  from  him  without  any  etfort  to  set  aside  the 
agreement,  or  demand  for  further  support,  until  his  death.  She  then  applied  to 
the  court  for  $100  per  month,  under  Code  Civil  Proc.  Cal.  f|  1466,  1467,  providing 
for  theigranting  of  a  reasonable  allowance  for  the  support  of  the  family  of  a  dece- 
dent, during  the  settlement  of  his  estate.  Hold^  that  she  did  not  constitute  the  im- 
mediate **  family  "  of  the  deceased,  within  the  meaning  of  the  statute,  and  that  the 
allowance  was  properly  refused. 

Department  No.  1.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco;  J.  V  Coffey,  tfudge. 

PilUhury  cfc  Blanding,  for  respondents.  Horace  9,  Piatt,  Wm,  Loewy^ 
B.  N,  Dempsey,  and  Gordon  Blanding,  for  heirs.  Henry  P.  Highton,  for 
appellant. 

McKiNSTRY,  J.  The  appellant,  Tlarriet  T.  Noah,  as  widow  of  the  deceased, 
petitioned  the  superior  court  for  an  allowance  of  $100  a  month  for  her  main- 
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tenance,  under  sections  1466  and  1467,  Code  Civil  Proc.  Ther6  was  no  child 
the  issue  of  the  marriage  of  petitioner  and  decedent. 

The  executors  answered  the  petition;  and  at  the  trial  testimony  was  given 
to  prove  that  decedent  and  petitioner  were  married  October  14, 1875,  and,  after 
living  together  five  or  six  weeks,  separated,  and  thenceforth  lived  separate  and 
apart  uniil  his  death,  which  occcurred  on  tlie  twenty-eighth  of  August,  1883; 
that,  within  six  weeks  prior  to  the  marriage,  decedent  gave  to  the  petitioner 
1^2,825  for  iier  personal  use.  and  supplied  her  liberally  during  the  time  they 
lived  together;  that  the  separation  was  by  mutuid  consent  of  the  parties;  that 
upon  the  separation  the  petitioner  for  the  allowance  received  from  the  dece- 
dent 810,500, — $500  of  which  was  paid  by  her  to  an  attorney  at  law  who  ne- 
gotiated the  settlement  for  her;  that  at  the  time  of  the  marriage  decedent 
owned  certain  improved  real  estate  at  the  corner  of  Spring  fnid  California 
streets,  San  Francisco,  the  income  from  which  was  then  about  8500  a  month, 
and  had  in  cash  about  835,000;  that  after  the  separation  the  decedent  contrib- 
uted nothing  to  her  support,  and  she  did  not  look  or  apply  to  him  for  her 
support  or  maintenance, — they  were  as  utter  strangers,  and  never  spoke  or 
corresponded;  that  she  had  expended  the  money  paid  her  on  the  separation 
prior  to  a  point  of  time  about  four  years  before  the  filing  of  her  petition  for 
the  allowance,  and  during  such  four  years  she  supported  herself  from  her  own 
earnings,  with  the  assistance  of  her  mother  and  brother.  The  value  of  the 
property  in  the  hands  of  the  executors  when  the  petition  for  allowance  was 
heard  was  $26,400.  There  was  no  community  property  of  the  marriage. 
The  petitioner,  although  informed  of  the  death  of  decedent,  did  not  attend  his 
funeral. 

The  executors  introduced  a  written  agreement  for  separation,  whereby,  in 
consideration  of  the  consent  of  the  decedent  that  the  said  Harriet  T.  should 
live  separate  and  apart  from  him,  and  of  the  receipt  of  810,500  by  her,  she 
agreed  not  to  demand  any  alimony  or  support  from  him;  that  she  would  not 
contract  any  debts  on  his  account;  that  the  810,500  should  be  in  full  satis- 
faction of  "all  her  marital  claims,"  etc. 

By  our  law,  a  husband  and  wife  may  agree  in  writing  to  an  immediate 
separation,  and  may  make  provision  for  the  support  of  either  of  them  during 
such  separation.  Civil  Code,  159.  Of  course,  the  transaction  is  subject  to 
the  rules  which  control  the.  contracts  of  those  occupying  confidential  rela- 
tions.   Civil  Code,  158. . 

It  is  said  by  appellant  that,  upon  her  application  for  an  allowance,  the  bur- 
den was  on  the  executors  of  alleging  and  proving  the  "fairness"  of  the  con- 
tract. The  answer  of  the  executors  was  not  demurred  to  by  the  petitioner. 
The  answer  set  forth  facts  which,  if  proved,  justified  the  court  in  finding  the 
agreement  to  have  been  fair,  and  the  evidence  admitted  without  objection 
tended  to  establish  its  fairness.  The  precise  objection  that  the  agreement 
was  not  admissible  under  the  averments  of  the  answer  was  not  made  by  ap- 
pellant when  the  agreement  was  offered  in  evidence.  The  objection  was  that 
it  was  "incompetent,  immaterial,  and  irrelevant,  on  the  ground  that  it  was 
not  sufficient  in  law  to  vaiy,  alter,  or  affect  the  legal  rights  of  the  petitioner, 
on  her  application,  as  the  widow  of  the  deceased."  Moreover,  the  agree- 
ment, as  far  as  it  was  an  agreement  to  separate,  and  for  her  support  during 
the  separation,  was  fully  executed  during  the  life-time  of  the  deceased.  The 
husband  paid  the  money,  and  never  sought  to  compel  subsequent  cohabita- 
tion. The  wife  received  the  money,  applied  it  to  her  support,  and  ever  after 
voluntarily  lived  separate  and  apart  from  her  husband.  The  order  of  the  su- 
perior court  was  not  based  upon  the  agreement  alone,  but  on  the  further 
facts  that,  in  accordance  with  its  terms,  she  ceased  to  liv^  with  him,  and  from 
thenceforward  was  not  a  member  of  his  family. 

In  this  court  the  appellant  urges  that  the  agreement  is  void  because  not  ac- 
knowledged by  her  in  the  manner  prescribed  lor  the  acknowledgment  of  con* 


Digitized  by 


Google 


Col.]  IN  RE  NOAH.  289 

veyances  of  the  separate  property  of  the  wife.  The  objection  was  not  taken 
in  the  court  below;  and,  when  the  contract  was  entered  into,  the  wife  had  no 
vested  interest — certainly  no  "separate"  interest — in  the  separate  property  of 
the  husband. 

But  it  is  said  the  agreement  did  not  affect  the  rights  of  the  appellant  as  a 
widow, — rights  which  did  not  accrue  until  after  the  death  of  Joel  Noah.  It 
is  not  necessary  here  to  decide  that  appellant,  by  entering  into  the  agreement, 
waived  or  released  any  of  her  rights  as  heir  of  Joel  Noah,  deceased.  We  do 
not  think  she  was  absolutely  entitled;  as  of  right,  to  an  allowance  during  the 
administration  of  his  estate. 

It  was  held  in  Massachusetts  that  while  an  antenuptial  agreement  between 
the  widow  and  deceased,  whereby  she  covenanted  to  accept  a  certain  settlement 
in  lieu  of  dower,  and  in  place  of  any  and  every  claim  against  his  estate,  would, 
if  performed,  be  effectual  as  a  release  of  dower,  it  was  no  answer  to  her  claim 
for  a' distributive  share  of  personal  estate  left  by  her  husband.  StUlings  v^ 
Michmondf  5  Allen,  187.  And  that  such  an  agreement  was  of  itself  no  de- 
fense to  a  petition  for  an  allowance  for  necessaries.  Blackinton  v.  Black-- 
intati,  110  Mass.  461.  See,  also,  JVmtioorthv.  Wenttoortfi,69  Me. 254.  The 
decisions  seem  to  be  based  on  the  limited  and  inferior  jurisdiction  of  the  pro- 
bate courts  in  Massachusetts,  which  had  no  power  to  construe  or  enforce  mar- 
riage contracts.  Sullings  v.  Richmond^  supra.  The  contracts  in  the  cases 
referred  to — which  preceded  the  marriage,  and  contemplated  its  continuation 
until  the  death  of  one  of  the  parties — in  no  way  operated  to  disturb  the  har- 
mony of  their  personal  r^ations,  and  they  continued  to  live  as  husband  and 
wife  until  the  decease  of  the  husband.  In  none  of  the  cases  was  there  any 
question  that  the  surviving  wife,  or  wife  and  children,  constituted  the  family 
of  the  deceased  at  the  time  of  his  death. 

It  was  held  in  New  York  that  an  antenuptial  contract  such  as  above  men- 
tioned, precluded  the  widow  from  demanding  certain  articles  of  personal  prop- 
erty directed  by  statute  to  be  set  apart  to  her.  Young  v.  Hicks,  92  N.  Y. 
235. 

Section  1465  of  the  California  Code  of  Civil  Procedure  provides  that,  upon 
the  return  of  the  inventory  of  an  estate,  the  court  wherein  the  administration 
is  pending  may  set  aside  for  the  use  of  the  surviving  wife,  or  wife  and  chil- 
dren, the  property  exempt  from  execution.  And  section  1466  provides  that 
if  the  amount  set  apart  be  insuflQcient  for  the  support  of  the  widow,  or  widow 
and  children,  the  court,  or  the  judge  thereof,  "must  make  such  reasonable  aU 
lowance  out  of  the  estate  as  may  be  necessary  for  the  maintenance  of  the  fam- 
ily, according  to  their  circumstances,  during  the  progress  of  the  settlement  of 
the  estate." 

By  statute  of  Maine  it  was  enacted:  "When  an  estate  is  insolvent,  or 
no  provision  is  made  for  the  widow  in  the  will  of  the  husband,  the  widow 
sfiall  be  entitled  to  so  much  of  the  personal  estate  *  *  *  as  the  judge 
deems  necessary,  according  to  the  degree  and  estate  of  her  husband,  and  the 
state  of  her  family  under  her  care."  Qilman  v.  Oilman,  53  Me.  191.  In 
Kertiey  v.  Bailey,,  52'  Me.  201,  the  court  said  the  original  intention  of  the 
statutes  of  Maine,  giving  the  power  to  the  probate  court  to  set  aside  prop- 
erty to  her,  was  to  furnish  a  temporary  supply  for  the  wants  of  the  widow 
and  family  while  the  estate  was  in  process  of  settlement.  And  the  learned 
court  also  said:  "From  the  tenor  of  the  statute  [in  this  respect  like  the 
provision  of  our  Code  authorizing  an  allowance]  directing  the  attention  of 
the  judge  to  the  estate  and  condition  of  the  husband,  and  the  state  of  the 
family  under  the  widow's  charge,  it  is  apparent  that  the  legislature,  in  mak- 
ing the  provision,  ^as  contemplating  the  ordinary  case  where  the  parties 
to  the  marriage  relation  have  lived  together  till  death  severed  the  tie."  In 
that  case  the  widow,  though  the  legal  wife  of  the  deceased,  had  not  lived  or 
cohabited  with  him  as  such  for  more  than  40  years.  He  had  deserted  her; 
v.lSp.no.e— 19 


Digitized  by 


Google 


290  PACIFIC  REPORTER.  [Cal. 

but  she,  supposing  him  to  be  dead,  married  another  man,  with  whom  she 
lived  as  his  wife  until  the  death  of  her  real  husband.  Slie  lost  nothing  by 
his  death  which  she  had  before  possessed,  and  there  seemed  to  have  been  a  tacit 
relinquishment  by  each  of  all  claims  upon  the  other  for  a  long  period  of  time. 
The  court  concluded  she  was  not  entitled  to  have  any  part  of  the  estate  set 
aside  to  her  under  the  statute.  The  same  court  had  previously  held  the  wid- 
ow's claim  for  an  allowance  was  not  an  absolute  right;  that  the  order  was  in 
the  discretion  of  the  probate  judge.    Murray  v.  Car  gill,  32  Me.  516. 

Section  122  of  the  former  probate  act  of  this  state  reads:  "The  probate 
court  or  judge  shall  make  such  reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintenance  of  the  family  according  to  the  circuu)- 
stances, "  etc.  In  Estate  of  H.  H.  Byrnes  the  learned  judge  of  the  probate 
court  of  San  Francisco  (afterwards  one  of  the  justices  of  this  court)  said  that 
the  right  to  an  allowance,  under  the  section  of  the  statute  quoted,  was 
founded  on  the  statute  alone.  **It  is  quite  different  from  the  right  of  the 
heir  to  inherit,  or  of  the  widow  to  her  dower,  or  the  right  to  one-half  of  the 
community  property.  It  is  an  allowance  made  to  tAe /afn»/^.  ♦  ♦  ♦  i 
think  that  the  statute  was  intended  to  embrace  those  who  were  the  immediate 
family  of  the  deceased;  those  who  were  by  law  entitled,  up  to  his  death,  to 
look  to  him  for  support  and  protection.  ♦  ♦  ♦  Yet  any  person  to  be  en- 
titled to  any  allowance  out  of  the  estate  must  have  been  in  the  receipt  or  in 
law  entitled  to  demand  of  deceased  a  maintenance  before  his  death."  Estate 
of  Byrne,  Myr.  Prob.  1. 

We  concur  in  this  view  of  the  law.  We  also  think  that,  in  enacting  section 
1466  of  the  Code  of  Civil  Procedure,  the  legislature  had  in  contemplation  the 
ordinary  case  where  "the  parties  to  the  marriage  relation  live  together  until 
death  severs  the  tie."  The  letter  of  the  statute  may  cover  other  cases.  We 
are  not  to  be  understood  as  saying  that,  in  every  instance  where  the  husband 
and  wife  have  separated,  the  widow  should  be  denied  an  allowance.  She  may 
have  been  driven  from  her  home  by  the  cruelty  of  her  husband,  and  in  such 
case  the  superior  court  may,  perhaps,  make  an  allowance,  although  the  widow 
made  no  effort  during  the  life-time  of  deceased  to  reassume  matrimonial  re- 
lations with  him.  It  is  enough  to  say  that — since  the  appellant  voluntarily 
made  an  agreement  with  her  husband  for  separation,  such  as  our  law  author- 
izes, received  and  enjoyed  the  benefits  of  the  money  paid  for  her  support  dur- 
ing the  separation,  and  voluntarily  continued  to  live  apart  from  him,  with- 
out any  attempt  to  set  aside  the  agreement,  or  to  assume  again  the  matri- 
monial connection,  or  even  to  demand  further  means  for  her  separate  sup- 
port— the  court  below  was  justified  in  holding  that  the  petitioner  did  not 
constitute  the  immediate  family  of  the  deceased,  to  whom  was  to  be  continued 
during  the  settlement  of  the  estate  the  "reasonable  support"  which  the  hus- 
band in  ordinary  cases  is  presumed  to  furnish  his  wife.    Order  atfirkned. 

We  concur:    Temple,  J. ;  Paterson,  J. 

(73  Cal.  590) 

In  re  Estate  of  Noah,  Deceased.    (No.  11,635.) 

(5iiprcm«  Cowti  of  CbH/ornia.    October  25,  1887.) 

1.  Homestead— Setting  Apabt  by  Court— Business  Property. 

M.  died,  making  iio  provision  in  his  will  for  his  widow,  leaving  no  community 
property,  and  a  four-storv  brick  business  block,  valued  at  $25,000,  his  only  separate 
real  property.  This  could  not  be  divided  without  material  loss.  No  homestead 
was  set  apart  during  the  husband's  life-time.  The  widow  applied  to  the  court  to 
set  one  apart,  under  Code  Civil  Proc.  Cal.  J  1465.  providing  that  the  court  shall  set 
apart  a  homestead,  none  having  been  selected  during  the  life-time  of  deceased,  out 
of  his  real  estate.  Jlefd,  as  the  property  in  question  was  of  such  nature  that  it  could 
not  have  been  selected  as  a  homestead  during  the  life-time  of  deceased,  the  petition 
was  properly  denied. 
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2.  Same— Money  in  Lieu  of. 

Where  there  has  been  no  selection  of  a  homestead  dnring  the  life  of  deceased,  the 
court  cannot  substitute  money  therefor,  under  Code  Civil  Proc.  Cal.  g  1476,  provid- 
ing for  the  sale  of  a  selected  homestead  by  the  court,  and  a  distribution  of  $5,000  to 
the  widow.  ♦ 

3.  Same. 

Under  Code  Civil  Proc.  Cal.  f  1468,  providing  for  the  setting  apart  of  a  homestead, 
out  of  the  separate  property  of  the  deceased,  lor  a  limited  period,  the  court  has  no 
power,  in  case  such  property  is  not  capable  of  proper  division,  to  substitute  there- 
for the  payment  of  $5«000  to  the  widow. 

Department  J  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  V.  Coffey,  Judge. 

PUlshury  d-  Blanding,  for  respondents.  Horace  G,  Plutt,  Wm.  Loewy,  JE, 
JV.  Dempaey,  and  Gordon  Blanding,  for  heirs.  Henry  E.  Highton^  for  ap- 
pellant. 

MoKjnstry,  J.  Deceased  left  a  will  wherein  no  provision  was  made  for 
his  widow,  Harriet  T.  Noah,  the  appellant.  The  will  was  duly  probated  Sep- 
tember 28,  1883;  and  on  the  sixth  day  of  August,  1884,  appellant  petitioned 
the  superior  court  for  an  order  setting  apart  a  homestead  out  of  the  real  prop- 
erty of  the  estate,  "or  for  such  other  or  different  order  as  may  be  just  and 
proper  in  the  premises."  There  was  no  community  property,  and  the  only 
separate  real  property  of  the  deceased  at  the  time  of  his  death  was  a  certain 
lot  in  San  Francisco,  covered  entirely  or  partially  by  a  brick  building  four 
stories  high,  and  which  was  and  had  been  used  exclusively  for  business  pur- 
poses. The  answer  of  the  executors  to  the  petition  of  the  widow,  beside  the 
facts  above  mentioned,  set  forth  the  matters  averred  in  the  answer  to  the  ap- 
plication of  the  widow  for  an  allowance,  as  contained  in  the  transcript  in  Re 
Estate  of  Noah,  (No.  11,634,)  ante,  287  It  is  averred  in  the  petition  for 
homestead  that  the  property  above  described  "cannot  be  divided  without  ma- 
terial injury." 

In  the  view  we  take,  it  is  unnecessary  to  inquire  what  might  have  been  the 
legal  effect  of  the  post-nuptial  contract  given  in  evidence  had  there  been  any 
property  out  of  which  a  homestead  could  have  been  carved,  or  whether  the 
court  below  erred  in  overruling  the  objection  to  ther  introduction  of  that  con- 
tract in  evidence. 

Appellant  contends  the  order  of  the  court  below  refusing  to  set  apart  a 
homestead  should  be  reversed,  because  the  court  did  not  find  upon  the  issues 
made  by  the  pleadings.  But,  if  the  findings  were  proper,  the  bill  of  excep- 
tions fails  to  show  that  they  were  not  waived. 

Section  1465,  Code  Civil  Proc.,  provides,  if  no  homestead  (as  was  tlie  case 
here)  tias  been  selected,  designated,  and  recorded  during  the  life-time  of  the 
deceased,  "the  court  must  select,  designate,  and  set  apart,  and  cause  to  be  re- 
corded, a  homestead  for  the  use  of  the  surviving  husband  or  wife,  and  the 
minor  children,  ♦  ♦  ♦  out  of  the  common  property,  or,  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to  the  deceased." 
The  sections  of  the  Code  relating  to  homesteads  to  be  set  apart  by  the  court — 
probate  homesteads — do  not  define  the  word  "homestead." 

It  may  be  conceded  that  the  real  property  set  apart  as  a  homestead  to  the 
surviving  husband  or  wife,  by  order  of  the  court,  need  not  be  actually  occu- 
pied at  the  time  when  the  order  is  made;  but  it  would  seem  that  it  must  be 
property  which  could  have  been  selected  as  a  homestead  during  the  continu- 
ance of  the  marriage.  Mr.  Justice  Rhodes,  speaking  for  the  supreme  court, 
said  that  there  was  nothing  in  the  homestead  act,  as  it  existed  in  1866,  "  which 
tended  t6  the  conclusion  that  any  property  could  be  set  apart  as  a  homestead 
by  the  probate  court  which  might  not  have  been  dedicated  as  a  homestead 
under  the  homestead  act  immediately  preceding  the  death  of  the  deceased. " 
Kingsley  v.  Kingsley,  39  Cal.  666.    So  far  as  they  beai*  upon  the  question  we 
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are  considering,  we  find  no  substantial  variance  between  the  provisions  of  the 
Codes  and  those  of  the  homestead  act  referred  to  in  Kingsley  v.  Kingsley. 

It  would  be  doing  violence  to  the  plain  intent  of  the  statute  to  attempt  to 
set  apart  as  a  homestead  a  lot  and  four-story  Urick  building,  of  the  value  of 
$25,000,  the  building  having  been  erected  and  occupied  exclusively  for  busi- 
ness purposes,  when,  as  averred  in  the  petition  here,  "the  property  could  not 
be  divided  without  material  injury."  The  homestead  consists  of  a  dwelling- 
house  on  which  the  claimant  resides,  and  the  land  on  which  the  sjime  is  situ- 
ated. Civil  Code,  1237.  The  property  spoken  of  in  the  petition  was  dedicated 
to  business  purposes,  and  the  owner  could  not  have  converted  an  undivided 
portion  of  it  into  a  homestead  by  living  in  some  of  the  rcoms,  and  filing  a 
declaration. 

The  probate  court  may,  in  a  proper  case,  set  apart  a  homestead,  the  value 
whereof — that  is,  the  value  of  the  land  and  dwelling-house — does  not  exceed 
$5,000.  The  law  does  not  authorize  the  court  to  set  apart  $5,000  worth  of 
property,  or  $5,000  worth  of  land  on  which  ad  welling-house  may  subsequently 
he  erected.  This  is  the  more  apparent  with  reference  to  setting  apart  as  a 
homestead,  for  the  use  of  the  survivor,  separate  real  property  of  the  deceased 
"for  a  limited  period."  Code  Civil  Proc.  1468.  The  superior  court  would  be 
justified  in  refusing  to  set  apart  land  as  a  homestead  unless  it  were  made  to 
appear  that  there  was  thereon  an  edifice  whicii  could  be  used  as  a  dwelling- 
house.  Where  the  survivor  seeks  to  have  set  apart  a  portion  of  a  large  build- 
ing, "and  the  land  on  which  the  same  is  situated,"  it  should,  at  least,  be  made 
to  appear  afiirmatively  that  partition  of  the  land  and  building  was  practicable. 
Here,  it  only  appeared  to  the  court  below  that  the  property  was  the  separate 
property  of  "the  deceased;  that  it  was  of  the  value  of  $25,000;  that  the  build- 
ing was  of  brick,  four  stories  high:  that  it  had  been  rented  to  divers  persons, 
who  carried  on  various  kinds  of  business  therein;  and  that  the  property  could 
not  be  divided  without  material  injury. 

It  is  urged  by  appellant  that  the  court  below  should  have  ordered  the  land 
and  improvements  sold,  and  that  $5,000  of  the  proceeds  be  paid  to  her  in  lieu 
of  a  homestead.  It  is  difficult  to  see  why,  if  she  was  not  entitled  to  a  home- 
stead, she  should  have  money  as  a  substitute  for  a  homestead.  But  there  is 
no  provision  of  the  Codes  which  authorizes  such  ah  order,  and  by  strong  im- 
plication such  an  order  is  proliibitiBd.  When  a  homestead,  selected  in  the  life- 
time of  the  deceased,  is  inventoried  at  more  than  $5,000,  and  a  homestead  of 
$5,000  cannot  be  carved  out  of  it,  the  court  may  order  a  sale  of  the  home- 
stead as  selected,  and  distribute  to  the  surviving  wife  $5,000  of  the  pn>ceeds. 
Code  Civil  Proc.  1476.  Here,  no  homestead  was  selected  during  the  life-time 
of  the  decedent.  Moreover,  the  appellant  sought  to  have  set  apart  to  her  a 
homestead  out  of  the  separate  property  of  deceased.  In  such  cases  the  court 
can  only  set  apart  a  homestead  "for  a  limited  period,  to  be  designated  in  the 
order,  and  the  title  vests  in  the  heire  of  the  deceased,  subject  to  such  order." 
Code  Civil  Proc.  1468.  How  was  the  court  to  estimate  the  cash  value  of  the 
use  as  a  homestead,  for  a  period  never  fixed  by  order,  of  part  of  property,  un- 
divided and  inseparable?  There  certainly  is  no  statutory  provision  authoriz- 
ing the  court  to  substitute  $5,000  in  money  for  the  temporary  use  of  propeity 
as  a  homestead.    Order  affirmed. 

We  concur:    Temple,  J.;  Paterson,  J. 
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fTSr  Cal.  580) 

People  v,  Travers.    (No.  20,829.) 

{Supreme  Court  of  Calif onm.    October  '8,  1887.) 

1.  BORQLABY— DEaREE  OF  CrIMB— VeRDICT. 

An  information  charged  defendant  with  an  attempt  to  commit  burglaiy,  but  did 
not  state  the  time  the  attempt  was  committed,  nor  specify  the  degree  of  the  crime. 
The  verdict  was  " guilty  as'  charged."  Pen,  Code  Cal.  §  460,  provides  that  "every 
burglary  committed  in  the  night-time  is  burglary  of  the  first  d^ree,  and  every 
burglary  committed  in  the  day-time  is  burglary  of  the  second  degree."  Held^  that 
the  verdict  should  have  stated  the  degree  of  the  crime,  under  Pen.  Code,  g  1157, 
which  provides  that  '*  whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if 
they  convict  the  defendant,  must  find  the  degree  of  the  crime  of  which  he  is  guilty." 

2.  Same— Reversal— Jeopardy.. 

The  reversal  of  a  judgment  in  a  criminal  case  on  the  ground  that  the  verdict  failed 
to  state  the  degree  of  the  crime,  as  required  by  Pen.  Code  Cal.  J  1157,  is  not  sufficient 
to  warrant  the  court  to  order  the  discharge  of  the  accused  under  Const.  Cal.  I  8, 
art,  1,  which  provides  that  **no  person  shall  be  twice  put  in  jeopardy  for  the  same 
offense."* 

In  bank.  Appeal  from  superior  court  of  the  city  and  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 

Frederick  McGregor  and  Qarrel  W,  McEnemey,  for  appellant.  Geo.  A, 
Johnson,  Atty.  Gen.,  for  the  People. 

Sharpstein,  J.  The  defendant  was  charged  in  the  information  with  an 
attempt  to  commit  burglary;  whether  in  the  night-time  or  day-time  is  not 
stated.  The  degree  is  not  specified  in  the  information.  The  defendant 
pleaded  "not  guilty."  A  trial  was  had,  the  jury  rendered  a  verdict  of  "guilty 
as  charged,"  and  the  court  sentenced  the  defendant  to  imprisonment  at  San 
Quentin  for  the  term  of  two  years.  The  defendant  appealed  from  the  judg- 
ment, and  his  contention  is  that  the  verdict  is  a  nullity  by  reason  of  the 
omission  to  specify  the  degree  of  crime  of  which  the  jury  found  the  defendant 
guilty. 

Burglary  is  divided  into  two  degrees:  "Every  burglary  committed  in  the 
night-time  is  burglary  of  the  first  degree,  and  every  burglary  committed  in 
the  day-time  is  burglary  of  the  second  degree. "  Pen.  Code,  460.  "  Whenever 
a  crime  is  distinguished  into  degrees,  the  jury,  if  they  convict  the  defendant, 
must  find  the  degree  of  the  crime  of  which  he  is  guilty."  Id.  1 157.  Prior  to 
the  adoption  of  the  Code  the  statute  provided'that  "the  jury  before  whom  any 
person  indicted  for  murder  shall  be  tried,  shall,  if  they  find  auch  person 
guilty  thereof,  designate  by  their  verdict  whether  it  be  murder  of  the  first  or 
second  degree."  AVood,  Dig.  331.  The  CJode  has  extended  this  provision  to 
all  crimes  "distinguished  into  degrees. "  Therefore  the  construction  given 
to  the  clause  of  the  statute  as  it  existed  before  the  Code,  in  murder  cases, 
may  guide  us  in  construing  it  in  its  broader  application. 

In  People  y,  MarquU,  15  Cal.  88,  the  defendant  was  indicted  for  murder. 
The  verdict  of  the  j ury  was,  " guilty  as  charged  i n  the  i  ndictment. "  The  j udg- 
ment  was  reversed.  The  court  said:  "The statute  [Wood,  Dig.  331]  provides 
that  the  jury  shall  designate  in  their  verdict  the  degree  of  the  offense.  This 
they  have  not  done;  and  the  court  In  a  capital  case  cannot  assume  that  they 
designed  from  a  general  finding  to  fix  the  grade  of  the  crime."  The  judg- 
ment was  reversed  and  the  cause  remanded  for  a  new  trial.  In  People  v. 
Campbell,  40  Cal.  129,  the  court  reversed  the  judgment  because  the  verdict 
did  not  designate  the  degree  of  the  crime.    Under  a  similar  statute  the  su- 

>  Neither  the  plea  of  jeopardy  nor  former  acq^uittal  can  be  interposed  by  an  accused  at 
a  subsequent  tnal,  upon  a  showing  that  his  conviction  on  his  former  trial  was  set  aside 
because  of  an  illegal  verdict,  Robinson  v.  State,  (Tex.)  4  S.  W.  Eep.  904,  and  note;  and 
a  conviction  upon  a  void  proceedkig  or  indictment,  when  the  penalty  has  not  been  in- 
flicted, does  not  operate  as  a  bar  to  a  subsequent  indictment  for  the  same  offense.  U.  S. 
V.  Jones,  31  Fed.  Rep.  725. 
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preroe  court  of  Alabama  held  it  to  be  error  to  pass  sentence  upon  a  verdict 
which  did  not  specify  the  degree  of  murder  of  which  the  jury  found  the  de- 
fendant guilty.  The  court  said  that  the  statute  which  required  the  jury  to 
specify  the  degree  was  imperative,  and  that  it  was  the  right  of  the  accused  to 
have  it  complied  with*  Robertson  v.  State,  42  Ala.  509.  To  the  same  effect 
are  the  cases  of  McQee  v.  State,  8  Mo.  595;  Dick  v.  State,  3  Ohio  St.  89,  and 
Parks  V.  State,  Id.  101.  We  are  unable  to  find  any  case  in  which  the  con- 
trary has  been  held.  Since  the  adoption  of  the  Code  this  court  held  it  to  be 
error,  under  section  1192,  Pen.  Code,  to  sentence  a  defendant,  upon  a  plea 
of  guilty  to  a  charge  of  burglary,  without  first  determining  the  degree.  Peo- 
ple V.  Jefferson,  52  Cal.  452. 

It  therefore  follows  that  the  judgment  must  be  reversed.  And  here  the 
question  arises,  what  further  order  should  be  made?  Appellant's  counsel  in- 
sists that  we  should  order  the  discharge  of  the  defendant  under  that  clause 
of  the  constitution  which  declares  that  "no  person  shjill  be  twice  put  in  jeop- 
ardy for  the  same  offense."  Section  8,  art.  1,  Const.  Jn  none  of  the  cases 
which  we  have  followed  thus  far  was  there  an  order  that  the  defendant  be 
discharged  from  custody,  but  in  each  of  them  there  was  an  order  that  the 
cause  be  remanded  for  a  new  trial.  Since  we  reverse  the  judgment  on  the 
authority  of  those  cases,  we  deem  it  proper  to  make  the  same  orders  which 
were  made  in  them. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  Sea^ls,  C.  J.;  McKinstry,  J.;  Thornton,  J.;  Temple,  J.; 
MoFarland,  J. 


(73  Cal.  674) 

People  ex  rel.  Dunn  v,  Melone.    (No.  20,313.) 

(Supreme  Court  of  Caiifoniia.    October  8,  1887.) 

L  LiMiTATioir  OF  Actions — Rdknikq  of  Statdtb  against  State. 

Code  Civil  Proc.  Cal.  g  345,  provides  that  the  limitations  prescribed  in  chapter  3 
"apply  to  actions  brought  in  the  name  of  the  state,  or  for  the  benefit  of  the  state, 
in  ttie  same  manner  as  to  actions  by  private  parties.''  An  action  was  brouglit  in 
the  name  of  the  state  against  a  defaulting  secretary  of  state.  Heidt  that  there  was 
no  presumption  that  the  state  was  not  barred  in  such  an  action ;  but  the  statute  of 
limitations  applied  to  the  state  without  being  made  expressly  applicable  to  snch 
case. 

2.  Secretary  of  State— Liability  for  Failing  to  Account— Comptroller's  Account 
AS  Evidence. 

Pol.  Code  Cal.  3  437,  provides  that  **  whenever  any  person  has  received  moneys 
belonging  to,  or  held  in  trust  for,  the  state,  and  fails  to  render  an  account  thereof, 
and  to  make  settlement  with  the  comptruUer  within  the  time  prescribed  by  law, 
*  *  *  or  who  fails  to  pay  into  the  state  treasury  any  money  belonging  to  the 
state,  upon  being  required  so  to  do  by  the  comptroller,  within  20  days  after  such 
requisition,  the  comptroller  must  state  an  account  with  such  person,  charging  25 
per  cent,  damages,  and  Interest  ♦  *  *  from  the  time  of  failure.  A  copy  of  such 
account  in  any  suit  therein  is  prima  facie  evidence  of  the  things  therein  stated." 
Held,  that  this  section  applied  to  an  action  brought  by  the  comptroller  against  an 
ex-secretary  of  state  for  fees  received  and  not  paid  into  the  treasury  by  the  latter. 

8.  Same — Limitation  of  Action. 

Held^  further^  that  the  word  "whenever,"  beginning  said  section,  should  not  be 
construed  to  mean  "at  whatever  time  moneys  have  been  received," so  that  no  limi- 
tation  would  apply  to  the  action  authorized  by  this  section. 

i.  Same. 

A  secretary  of  state  was  sued  by  the  state  comptroller  for  fees  received  and  not 
accounted  for  by  the  former.  Pol.  Code  Cal.  §  437,  provides  that  where  any  person 
fails  to  pay  into  the  state  treasury  any  money  belonging  to  the  state  upon  be- 
ing required  so  to  do  by  the  comptroller,  within  20  days  after  such  requisition,  the 
comptroller  must  state  an  account  with  such  person,  etc.  Heid,  that  the  liabilitv 
of  the  secretary  accrued  at  the  time  he  was  in  default,  and  not  when  the  comptrol- 
ler made  demand  for  the  detioit,  and  stated  an  account ;  and  the  statute  of  limita- 
tions began  to  run  from  the  former  period.    Thornton,  J.,  disseiUiujs. 
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In  bank.  Appeal  from  superior  court,  city  and  county  of  Sacramento;  W. 
C.  Van  Fleet,  Judge. 

Langhorn  cfe  MUler,  for  appellant.  Oeo,  A.  Johnson,  Attj,  Qen.,  for  re- 
spondent. 

Temple,  J.  Respondent  was  secretary  of  state  for  the  term  of  four  years, 
ending  December,  1875.  It  was  his  duty  as  such  officer  to  collect  and  pay 
over  to  the  state  monthly  the  fees  received  by  him .  On  the  first  of  July,  1886, 
the  relator,  as  comptroller,  demanded  of  him  that  he  account  for,  and  pay  into 
the  state  treasury,  the  sum  of  ;|1 1,109. 50,  alleged  to  have  been  received  by  him 
while  in  office,  but  for  which  it  was  chiimed  he  had  failed  to  account,  or  make 
settlement  with  the  comptroHer,  as  required  by  law.  Kespondent  taking  no 
notice  of  this  demand,  the  comptroller  proceeded  to  state  an  account  under 
the  provisions  of  section  437,  Pol.  Code.  The  account  so  stated  was  served 
upon  respondent,  who  still  failed  to  make  any  response,  or  to  pay  any  portion 
of  the  amount  claimed  from  him.  This  suit  was  commenced  August  14, 1886. 
A  demurrer  was  interposed  oa  the  ground  that  the  claim  was  barred  by  the 
statute  of  limitations.  The  demurrer  was  sustained,  and  judgment  entered 
against  the  plaintiff,  who  takes  this  appeal. 

Our  statute  of  limitations  is  divided  into  two  chapters, '—one  treating  of 
actions  for  the  recovery  of  real  property;  the  other  of  actions  other  than  for 
the  recovery  of  real  property.  Section  345,  Code  Civil  Proc.,  is  in  this  last- 
mentioned  chapter,  and  is  as  follows:  "  The  limitations  prescribed  in  this  chap- 
ter apply  to  jictions  brought  in  the  name  of  the  state,  or  for  the  benefit  of  the 
state,  in  the  same  manner  as  to  actions  by  private  parties."  In  the  case  of 
Filler  v.  Railroad  Co.,  52  Cal.  42,  it  was  held  that  subdivision  1,  §  339,  Code 
Civil  Proc.,  is  applicable^  to  all  actions  at  law  not  specially  mentioned  in  other 
portions  of  the  statute.  The  effect  of  this  must  be  that  all  actions  at  law 
other  than  for  the  recovery  of  real  property  are  barred  by  some  provision  of 
chapter  3,  Code  Civil  Proc.,  unless,  of  course,  expressly  excepted  from  its 
operation  by  that  or  some  other  statute.  There  can  be  nothing  in  the  sugges- 
tion that  the  same  kind  of  action  as  this  Is  cannot  be  prosecuted  by  a  private 
patty,  and,  therefore,  under  section  345,  the  limitation  cannot  apply.  There 
is  no  such  requirement  in  that  section.  The  limitation  is  to  apply  in  the  same 
manner.  Therefore,  if  we  find  that  the  action  brought  by  Ihe  state  is  within 
the  terms  of  the  statute,  interpreted  by  precisely  the  «ame  rules  which  would 
be  applicable  if  the  suit  were  brought  by  a  private  party,  the  action  is  barred. 
Under  this  rule  there  can  be  no  doubt  that  the  statute  is  applicable. 

It  is  claimed,  however,  that  the  action  is  founded  on  section  487,  Pol.  Code, 
and  by  the  terms  of  that  section  that  (1)  the  statute  of  limitations  does  not 
apply;  and  (2)  the  cause  of  action  does  not  accrue  until  the  account  is  stated, 
and  demand  made  as  provided  in  that  section.  The  portions  of  section  437, 
Pol.  Code,  so  far  as  material  here,  are  as  follows:  "Whenever  any  person  has 
received  moneys  belonging  to,  or  held  in  trust  for,  the  state,  and  fails  to  ren- 
der an  account  thereof,  and  to  make, settlement  with  the  comptroller  within 
the  time  prescribed  by  law,  ♦  ♦  ♦  or  who  fails  to  pay  into  the  state  , 
treasury  any  money  belonging  to  the  state,  upon  being  required  so  to  do  by 
the  comptroller,  within  twenty  days  after  such  requisition,  the  comptroller 
must  state  an  account  with  such  person,  charging  25  per  cent,  damages  and 
interest  ♦  ♦  ♦  from  the  time  of  failure.  A  copy  of  such  account  in  any 
suit  therein  is  prima  facie  evidence  of  the  things  therein  stated." 

In  reply  to  this  position  on  the  part  of  the  state  it  is  contended:  (1)  The 
section  437,  PoL  Code,  does  not  apply.  It  is  not  averred  that  respondent  did 
not  make  monthly  settlements,  as  the  law  required  him  to  do,  during  his 
terra  of  office.  If  his  accounts  rendered  were  false,  his  case  does  not  fall 
within  this  statute;  (2)  the  statute  gives  no  right  of  action,  but  only  pre- 
scribes the  procedure,  and  a  rule  of  evidence;  and  (3)  if  no  right  of  action 


Digitized  by 


Google 


296  PACIFIC  REPORTER.  [Cil. 

accrues  until  an  account  is  stated,  and  demand  made,  then  it  bad  become  a 
stale  demand,  and,  uo  account  being  stated  within  a  reasonable  time,  plain- 
tiff's right  of  action,  and  right  to  make  a  demand,  became  barred. 

The  claim  that  by  the  terms  of  section  437,  Bol.  Code,  no  limitation  applies 
to  the  action  authorized  by  it,  is  made  to  depend  principally  upon  the  use  of 
the  word  "whenever."  "Whenever  any  person  has  received  moneys,*'  etc., 
counsel  contends  means,  "At  wliatever  time  moneys  have  been  received." 
A  simple  reference  to  the  language  of  the  section  will  show  that  this  is  a 
forced  and  unnatural  construction .  There  is  a  general  requirement  that  those 
who  receive  money  shall  account.  The  word  "  whenever"  here  simply  means 
the  same  as  "if,"  i,  e.,  in  those  cases  in  wliich  parties  receiving  money  do  not 
account,  etc. 

The  next  question  in  logical  sequence  is  the  contention  of  respondent  that 
section  437,  Pol.  Ck>de,  does  not  apply  to  this  case.  Here,  too,  it  seems  that 
a  simple  reference  to  the  language  of  the  section  is  sufficient  to  dispel  all 
doubt.  The  proceeding  is  not  authorized  against  those  who  render  no  ac- 
counts, and  make  no  settlement,  but  against  those  who  have  received  money, 
and  render  no  accounts  thereof;  and  also  against  those  who  fail  to  pay  into 
the  treasury  moneys  belonging  to  the  state,  upon  being  required  so  to  do  by 
the  comptroller.  The  complaint  shows  that  while  secretary  of  state  respondent 
received  ^11, 109.50  as  fees,  which  he  has  never  accounted  for,  and  that  he 
has  failed  to  pay  the  same,  or  any  portion  thereof,  into  the  state  treasury,  al- 
though he  had  been  required  by  the  state  comptroller  so  to  do. 

The  next  inquiry  naturally  is  whether  a  right  of  action  accrued  against  the 
respondent  upon  demand  being  made  upon  him  under  the  provisions  of  sec- 
tion 437,  Pol.  Code.  In  addition  to  that  section,  it  is  provided  in  section  433 
of  the  same  Code,  that  the  comptroller  may  institujte  suits  against  persons 
who,  by  any  itoeans,  have  become  possessed  of  public  money,  and  who  fail  to 
pay  over  the  same,  and  that  of  sdch  suits  the  courts  of  Sacramento  county 
shall  have  jurisdiction,  without  regard  to  the  residence  of  the  defendants.  It 
was  conceded,  on  the  oral  argument  for  the  plaintiff,  that  some  sort  of  an  ac- 
tion might  have  been  brought  on  behalf  of  the  state  for  the  alleged  default, 
without  proceeding  under  section  437.  This  is  a  weighty  concession  on  the 
part  of  the  state.  Much  the  strongest  poiition  would  have  been,  if  on  other 
grounds  it  were  tenable,  that  the  remedy  provided  in  section  437  is  exclusive. 
But  under  the  circumstances,  I  presume  the  learned  counsel  for  the  people 
did  not  deem  that  position  open  to  him.  It  is  true  that  when  a  demand  is 
necessary  in  order  to  fix  the  liability,  and  put  the  party  in  default,  the  cause 
of  action  does  not  accrue,  and  the  statute  does  not  commence  to  run  until  de- 
mand has  been  made.  But  can  it  be  said  that  there  is  not  a  fixed  liability 
where  there  is  a  dereliction  which  may  amount  to  a  criminal  default,  and  for 
which,  perhaps,  the  defendant  might  have  been  at  once  prosecuted  and  con- 
victed? The  defendant  was  required,  as  secretary  of  state,  to  account  and 
pay  over  monthly,  during  his  term,  all  moneys  which  should  come  to  his  pos- 
session. Can  it  be  possible  that  he  has  failed  to  do  this,  and  has  retired  from 
office  a  defaulter  in  a  large  amount,  and  yet  has  incurred  no  liability?  Of 
course  it  was  competent  for  the  stjite  to  have  removed  the  limitation  alto- 
gether, but  the  question  is,  has  it  done  so?  .There  is  certainly  no  plain  pro- 
vision in  the  s1;atute  to  that  end.  There  is  nothing  to  indicate  such  an  intent. 
It  creates  no  right  of  action  where  one  did  not  exist  before.  It  has  not,  ac- 
cording to  the  construction  given,  substituted  the  new  remedy  for  the  old.  It 
merely  provides  that  in  case  of  a  defalcation  an  account  may  be  stated,  which 
shall  cast  the  burden  of  proof  on  the  officer  alleged  to  be  in  default,  and  im- 
pose a  penalty.  There  is  nothing  in  the  suggestion  that  tlie  presumption  is 
that  the  stite  is  not  barred,  and  ^therefore  the  statute  of  limitations  must  be 
construed,  if  possible,  so  as  not  to  apply  to  the  state.  The  rule  merely  amounts 
to  this:    The  limiUition  does  not  apply  to  the  state  unless  expressly  made  ap- 
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plicable.    There  is  very  little  room  for  the  operation  of  such  a  presumption 
here,  where  our  Code  expressly  provides' that  the  limitations  shall  apply  to  the 
state  In  the  same  manner  as  to  private  pai-ties. 
I  think  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Wb  concur:  Searls,  C.  J. ;  Paterson,  J. ;  McFarland,  J. ;  MoKinstrt, 
J.;  Sharpstein,  J. 

Thornton,  J.  I  dissent.  The  examination  of  the  law  bearing  on  this 
case,  which  is  comprised  in  the  statutes,  (I  refer  to  part  3,  tit.  1,  c.  3,  arts.  5-7, 
Pol.  Code,  relating  to  the  secretary  of  state,  comptroller,  and  treasurer,)  shows, 
in  my  judgment,  that  the  failure  by  the  secretary  of  state  to  render  an  account, 
and  make  settlement,  or  his  failure  to  pay  into  the  state  treasury  any  moneys 
belonging  to  the  state,  upon  being  required,  to  do  so  by  the  comptroller  within 
20  da^'s  after  such  requisition,  so  far  as  regards  moneys  which  he  has  never  in- 
serted in  any  account  rendered  by  him,  is,  under  section  437  of  the  Political 
Code,  an  additional  breach  of  his  duty  under  the  law,  for  which  he  is  responsible. 
On  such  failure  by  the  officer  within  the  20  days  above  mentioned,  it  is  made 
the  duty  of  the  comptroller  to  state  an  account  with  such  officer,  charging  him 
with  25  per  cent,  damages,  and  interestat^the  rate  of  10  per  cent,  per  annum 
from  the  time  of  the  failure.  On  this  account  so  stated  an  action  may  be 
brought,  and  on  the  trial  of  this  action  a  copy  of  the  account  is,  by  section 
437,  supra,  m^de  prima  facie  evidence  of  the  things  therein  stated. 

The  statute  of  limitations  did  not  commence  to  run  in  this  case  earlier  than 
the  failure  of  the  secretary  of  state  to  account,  say  at  the  end  of  the  period  of 
20  days  above  mentioned.  In  this  case  the  requisition  of  the  comptroller  was 
made  on  or  about  the  first  of  July,  1886,  and  the  action  was  commenced  on 
the  fourteenth  of  August,  1886.  The  action  was,  then,  commenced  within  30 
days  after  the  end  of  the  20  days.  If  it  is  urged  that  the  defendant  was  al- 
ready in  default  long  before  the  demand  by  the  comptroller  was  made,  upon 
which  default  the  statute  of  limitations  had  run,  the  reply  is  that  Melone  held 
his  office  under  the  law  (section  437,  Pol.  Code)  which  made  his  failure  to  ac- 
count or  pay  over  a  new  or  additional  breach  for  which  he  was  responsible. 
That  the  legislature  was  competent  to  enact  such  a  law  there  can  be  no  doubt. 
Melone  took  and  held  office  with  this  power  in  the  legislature.  It  was  com- 
petent for  the  legislature  to  impose  new  and  additional  duties. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint. 

en  Cal.  »4) 

In  re  Estate  of  Schedei.,  Deceased.    (No.  11,553.) 

{Su)ireme  C&uH  of  Chliftmia,    October  24, 1887.) 

WiLii— Bequests  TO  "Childkkn"— Grandchildren. 

8.  died  April  22,  1878,  having  executed  a  will  April  9th.  He  bequeathed  $2,000 
to  each  of  the  children  of  bis  dooeased  sister,  when  he  or  slie  should  arrive  at  ma- 
iority  or  his  brother  should  die.  If  either  of  thecbildreji  should  die  before  his 
brother,  leaving  lawful  issue,  such  issue  to  receive  the  parent**  share.  The  sister  of 
8.  had  died  42  years,  and  the  last  of  her  children  7  years,  before  the  making  of  the 
will,  which  was  known  to  the  testator.  There  were  f^ur  minor  grandchildren  of 
the  sister  of  8.  living  at  the  time  of  the  making  of  the  will.  Heidf  that  the  word 
'*  children; "  as  used  by  testator  in  referring  to  tiie  issue  of  his  deceased  sister,  should 
be  construed  to  mean  *' grandchildren." 

Commissioners'  decision.    Departnient  1. 

Appeal  from  superior  court,  San  Francisco  county;  J.  V.  CJoffey,  Judge. 

8,  W,  HoUaday,  for  respondents.    Matt.  J.  StUlivan,  for  legatees. 

Belcher,  0.  C.  Cleorge  Schedel  duly  executed  his  last  will  on  the  ninth  day 
of  April,  1878,  and  died  on  the  twenty-second  day  of  the  same  month.  In  the 
will  he  uses  the  following  language:  *'I  hereby  direct  my  said  executors*  to 
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pay  to  my  said  brother,  Glaus  Schedel,  all  the  net  interest,  income,  and  rev- 
enue, of  all  and  singular  my  estate  and  the  property  left  by  me,  during  the 
term  of  his  natural  hfe,  to  be  paid  to  him  by  my  said  executors  monthly.  On 
the  death  of  my  said  brother,  Glaus  Schedel,  I  give  and  bequeath — Firat,  to 
each  of  the  children  of  my  said  brother,  Glaus  Schedel,  the  sum  of  two 
thousand  dollars,  gold  coin ;  and  to  each  of  the  children  of  my  deceased  sister, 
Elizabeth  Rosen bohm,  Tiee  Schedel,  late  of  Loven,  near  Boemerlehe,  Germany; 
the  sum  of  $2,000,  gold  coin;  and  to  be  paid  to  them  when  he,  she,  or  they 
shall  have  arrived  at  the  age  of  majority,  or  as  soon  thereafter  as  my  said 
brother,  Glaus  Schedel,  should  die;  and  if  either  of  the  children  of  my  said 
brother  or  sister  shall  have  died  before  the  death  of  my  said  brother,  Glaus 
Schedel,  leaving  lawful  issue,  such  issue  to  receive  the  parent's  share."  The 
residue  of  the' estate  was  given  to  certain  charitable  or  benevolent  societies, 
but  the  bequests  failed,  because  the  testator  died  within  30  days  after  execut- 
ing his  will.  The  testator  was  never  married,  and  his  parent  both  died  be- 
fore he  did.  Glaus  Schedel  died  on  the  second  day  of  February,  1885,  and  left 
surviving  him  two  sons  and  a  daughter,  and  one  grandchild,  the  son  of  a 
daughter  who  died  in  1874.  The  sons  and  daughter  were  past  the  age  of  ma- 
jority when  the  will  was  executed,  but  the  grandchild  was  then  under  age. 
The  sister,  Elizabeth  Rosenbohm»^ied  in  March,  1836,  and  the  testator  knew 
when  he  made  his  will  that  she  died  in  that  year.  She  left  surviving  her  one 
daughter  and  two  sons,  named  John  and  George  Rosenbohm.  The  daughter 
died  in  1845,  at  the  age  of  18,  without  issue.  John  married,  and  had  one 
son,  named  John  George.  John  died  in  San  Francisco  in  December,  1869,  and 
the  testator  knew  of  his  death  and  attended  his  funeral.  John  Cleorge  died 
in  San  Francisco  in  October,  1870.  George  Rosenbohm,  Ihe  other  son  of 
Elizabeth,  married  in  Kew  Orleans,  and  died  tliere  in  February,  1871.  He 
left  surviving  him  four  children,  the  issue  of  his  marriage,  named  respect- 
ively, Henry,  Andrew,  Amelia,  and  Johanna  Rosenbohm.  all  of  whom  were 
minors  when  the  testator's  will  was  executed,  but  are  now  of  age  and  living. 

When  the  estate  was  ready  for  distribution  the  above-named  grandchildren 
of  the  testator's  sister,  Elizabeth,  claimed  that  tliey  were  entitled,  under  the 
will,  to  have  $2,000  distributed  to  each  one  of  them.  The  court  thought  oth- 
erwise, and  distributed  to  each  one  of  them  only  $509,  or  in  the  aggregate 
$2,000.  They  appealed  from  the  decree,  and  now  insist  that  the  word  "chil- 
dren" as  used  in  that  clause  of  the  will  reading,  "to  each  of  the  children  of 
my  deceased  sister,"  etc.,  should  be  construed  to  mean  "grandchildren."  v 

It  has  been  held  that  grandchildren,  and  even  great-grandchildren,  may 
sometimes  take  under  a  will  giving  bequests  to  "children. "  Ghancellor  Wal- 
worth states  the  law  upon  this  subject  as  follows:  "As  a  general  rule  the  tes- 
tator must  be  presumed  to  have  used  words  intheirordinary  or  primary  sense, 
unless  it  appears  from  the  context  of  the  will  that  he  probably  used  them  in 
some  other  sense;  or  unless,  by  reference  to  extrinsic  circumstances,  the  use 
of  the  words  in  their  primary  sense  would  render  the  provision  of  the  will  in- 
sensible or  inoperative.  Wigram,  Wills,  20.  The  word  'children,*  in  com- 
mon parlance,  does  not  include  grandchildren,  or  any  others  than  the  imme- 
diate descendants  in  the  first  degree  of  the  person  named  as  ancestor.  But  it 
may  include  them  whei^  it  appears  tliere  were  no  pei-sons  in  existence  who 
would  answer  to  the  description  of  children  in  the  ordinary  sense  of  the  word 
at  the  time  of  making  the  will;  or  where  there  could  not  be  any  such  at  the 
time  or  in  the  event  contemplated  by  the  testator;  or  where  the  testator  has 
clearly  shown,  by  the  use  of  the  other  words,  that  he  used  the  word  *  children' 
as  synonymous  with  •  descendants,' or  *  issue,'  or  to  designate  or  include 
illegitimate  offspring,  grandchildren,  or  step-children."  Mowatt  v.  CarotD,  7 
-Paige,  339. 

Judge  Redfleld  also  states  the  rule  as  follows:  "The  word  'children,'  as 
.well  a9  all  Qther  similar  descriptive  terms  of  classes  or  relatives*  it  will  be 
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borne  in  mind,  must  always  be  understood  in  wills  in  its  primary  and  simple 
signification,  where  it  can  be  done;  in  short,  where  there  are  any  persons  in 
existence  at  the  date  of  the  will,  or  before  the  devise  or  legacy  takes  effect, 
answering  the  meaning  of  the  term.  And  where  the  term  •  children '  has  re- 
ceived a  larger  and  more  extended  construction,  as  synonymous  with  *  issue,' 
it  h^  generally  been  based  upon  something  in  the  will,  unless  it  resulted,  as 
already  intimated,  from  the  fact  that  there  were  no  children  in  existence. 
And  where,  from  the  construction  of  the  whole  clause,  it  can  be  made  to  ap- 
pear that  the  testator  meant  by  *  children  *  to  include  children  and  the  issue  of 
such  children  as  were  deceased,  that  construction  will  be  adopted.  Hence 
the  term  *  children '  has  been  held  to  include,  in  that  \^ay,  all  the  descendants 
of  the  person  named.  And  there  are  numerous  American  cases  wherein  It 
has  been  held  that  grandchildren  and  great-grandchildren  will  take  under  a 
bequest  to  children,  whenever  that  is  necessary  in  order  to  give  effect  to  the 
words  of  the  will,  or  that  appears  to  have  been  the  evident  intention  of  the  tes- 
tator."  Redf.  Wills,  pt.  11,  p.  886;  see,  also,  1  Roper  &  W.'s  Leg.  68. 

What  did  the  testator  in  this  case  mean  by  the  words,  *' children  of  my  de- 
ceased sister?"  His  sister  died  42  years,  and  the  last  of  her  sons  7  years,  be- 
fore he  made  his  will.  There  were  at  that  time,  then,  no  persons  in  existence 
who  were  children  of  his  sister  in  the  ordinary  sense  of  that  word,  and  could 
be  none  when  the  legacies  would  take  effect.  He  also  made  the  legacies  pay- 
able to  the  children  of  his  sister  "  when  he,  she,  or  they  shall  have  arrived  at 
the  age  of  majority."  But  he  knew  that  his  sister  died  in  1886,  and  must 
have  known,  therefore,  that  her  children,  if  living,  could  not  be  under  the 
age  of  majority  in  1878.  It  is  suggested  by  counsel  for  respond,ent  that  the 
requirement  that  these  lega^cies  be  paid  when  the  legatees  "shall  have  ar- 
rived at  the  age  of  majority"  is  obviously  misplaced  by  inadvertence;  that 
it  should  have  come  in  at  the  end  of  the  paragraph  quoted.  But  we  are  un- 
able to  see  that  there  was  any  obvious  misplacement.  Courts  construe  wills 
as  they  are  written,  and  are  not  authorized  to  transpose  their  provisions,  and 
thereby  change  their  meaning  and  import. 

The  will  also  provides  that  if  either  of  the  sister's  children  "shall  have  died  be-' 
fore  the  death  of  my  said  brother,  Glaus  Schedel,  leaving  lawful  issue, "  such  is- 
sue should  receive  the  parent's  share.  The  words,  "shall  have  died"  import  a 
death  occurring  after  the  date  of  the  will.  But  the  testator  knew  of  the  death 
of  one  of  his  sister's  sons  in  1869,  for  he  attended  his  funeral,  and  must  be 
presumed  to  have  known^  seven  years  after  it  occurred,  of  the  death  of  the 
other  one.  Taking,  then,  the  whole  will,  and  looking  at  all  of  its  provisions 
in  the  light  of  the  well-settled  rules  of  law,  it  seems  to  us  that  the  word  "chil- 
dren,"  as  used  by  the  testator  in  describing  the  issue  of  his  deceased  sister, 
should  be  construed  to  mean  "grandchildren." 

It  follows  that  the  decree  of  distribution  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

We  concur:    Foote,  C.;  Hayne,  C. 

By  the  Court:  For  the  reasons  given  in  the  foregoing  opinion  the  de- 
cree of  distribution  is  reversed,  an<J  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  expressed  therein. 
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(73  Cal.  617) 

English  v.  Korn  and  others.    (No.  9,861.) 

{Supreme  Court  of  Oali/vmia,    October  29,  1887.) 

AppbaI/— Review— Conflicting  Evidknck. 

Where  the  evidence  is  so  conflicting  that  the  appellate  court  cannot  deny  ihesaf- 
ficiency  of  the  evidence  to  support  the  findings  of  the  court  below,  the  judgment 
will  be  affirmed. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Sohino  county;  John  M.  Gregory,  Judge. 
/.  F.  Wendell,  for  appellant.    /.  McKeiina  and  Qeo,  A.  Lamont,  for  re- 
spondent. 

FooTE,  C.  This  is  an  action  of  ejectment  for  a  narrow  strip  of  land  which 
the  plaintiff  claimed  as  against  eigtit  different  defendants,  who  he  alleged  each 
held  possession  of  a  separate  portion  of  it.  It  seems  that  the  main  question 
at  issue  with  reference  to  the  legal  title  involved  in  the  action  was  as  to  where 
the  division  line  between  the  parties  actually  existed  upon  the  ground.  And 
this  depended  upon  the  evidence  introduced  upon  the  trial.  There  was  a  very 
sharp  and  decided  conflict  of  testimony  as  to  that  matter,  and  therefore  it  is 
not  to  be  said  the  findings  of  the  court  in  reference  thereto  are  not  supported 
by  the  evidence.  And  so  appears  to  be  the  case  with  reference  to  the  fact 
stated  in  the  findings  as  to  the  defense  of  the  statute  of  limitations.  We 
have  examined  the  very  voluminous  transcript  filed  here  with  care,  and  fail 
to  find  any  prejudicial  error  committed  by  the  court  on  the  trial  of  the  cause. 

The  judgment  and  order  refusing  a  new  trial  should  be  alhrmed. 

Wecpncur:    Belcher,  C.  C;  IIayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
inent  and  order  denying  a  new  trial  are  affirmed. 


(73  Cal.  641)  , 

Byrne  t>.  Crafts.    (No.  11,793.) 

(Supreme  Court  of  California.    October  31, 1887.) 

Ibbtoatioi?— Waste  Water— Res  Adjudioata. 

In  a  former  proceeding  plaintiff  and  others  had  been  adjudicated  to  be  the  own- 
ers of  the  waste  water  of  defendant's  ranch,  which  was  detined  to  be  "that  portion 
of  said  waters  which  is  not  necessary,  to  irrigate  the  *  *  *  ranch  and  for  house- 
hold purposes  thereon."  In  an  action  by  plaintiff  to  restrain  defendants  from  in- 
terfering with  his  use  of  the  water  in  question,  held,  under  the  former  decision,  the 
defendants  were  entitled  to  use  the  water  only  on  their  ranch,  and  only  so  much 
as  was  necessary  for  the  immediate  purposes  clearly  defined  in  the  adjudication, 
and  testimony  tending  to  show  how  much  water  was  required  by  defendants  for 
those  purposes,  and  how  much  had  been  diverted  to  other  uses,  should  hav&  been 
admitted. 

Department  1.  Appeal  from  superior  court,  San  Bernardi  no  county ;  James 
H.  Gibson,  Judge. 

Byron  Waters  and  H.  M,  Willis,  (  W,  Q,  Webb,  of  counsel,)  for  appellant. 
Curtis  d  Otis,  for  respondent. 

'Paterson,  J.  In  Cave  v.  Crafts,  (affinned  53  Cal.  135,)  it  was  adjudicated 
"that  that  portion  of  the  said  waters  which  is  not  necessary  to  irrigate  the 
Carpenter  ranch,  and  which  is  known  as  the  waste  water  6f  the  Carpenter 
ranch,  and  for  household  purposes  thereon,  had,  for  more  than  &ve  yeiirs  prior 
to  the  coihmencement  of  this  suit,  been  used  and  appropriated  by  defendant 
Lefflngwell  and  Byrne,  and  their  grantors,  adversely  to  and  against  the  own- 
ers of  the  lands  of  Cottonwood  Row,  and  so  used  by  them  to  irrigate,  and  for 
agricultural  purposes,  and  for  domestic  uses;  that  the  irrigation,  cultivation. 
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and  profitable  ownership  of  said  orchards,  farms,  and  vineyards  of  these  plain* 
tiffs  solely  and  entirely  depend  upon  these  plaintiffs  having  and  enjoying  the 
full  and  entire  use  of  the  flow  of  said  water  according  to  their  ownership, 
flowing  without  interference,  hinderance  or  diminution  thereof  from  any  per- 
son ;  that  plaintiffs  are  the  owners  of  all  the  waters  of  Mill  creek,  and  are  en- 
titled to  have  the  same  flowing  In  said  zanja,  to  and  upon  their  their  respective 
lands,  and  to  use  the  same  for  the  purpose  of  irrigating  their  respective  par- 
cels of  land;  that  defendants  are  the  owners  of  the  waste  water  of  the  Car- 
penter ranch  or  place,  and  to  use  the  same  upon  other  places  to  irrigate  the 
same." 

The  judgment  roll  in  that  cause  was  inti*oduced  in  evidence  in  the  court  be- 
low on  the  trial  of  this  action,  and  the  construction  placed  upon  the  findings 
which  we  have  qtioted  by  the  court  is  shown  in  its  twenty-fourth  finding  of 
fact,  which  is  as  follows:  "(24)  That  neither  one-thiixi  nor  any  fixed  portion 
of  the  water  of  said  Mill  creek  constitutes  the  waste  water  of  the  said  Car- 
penter ranch,  but  said  waste  water  consists  entirely  of  such  water,  if  any, 
as  may  be  allowed  by  the  owners  of  said  Carpenter  ranch  to  flow  past  their 
said  land  when  entitled  to  use  the  same,  and  which  said  owners  may  not  care 
to  use  for  any  purpose  thereupon." 

The  rulings  of  the  court  upon  the  testimony  offered  also  show  that  the 
contention  of  counsel  for  defendants  was  sustained.  That  contention  is  thus 
stated  by  them:  **The  decree  ractically  allowed  to  them  a  certain  amount  of 
water  in  absolute  ownership  to-wit,  the  amount  that  was  necessary  at  the 
time  of  the  decree  for  tlie  irrigation  of  the  Carpenter  ranch.  It  decreed  them 
tlie  amount  of  water  absolutely,  and  irrespective  of  any  point  of  user  of  the 
same.  If  tliey  had  chosen  to  use  no  portion  of  it  upon  the  Carpenter  ranch, 
and  to  use  it  upon  outside  lands,  not  included  within  the  boundaries  of  the 
Carpenter  ranch,  so  long  as  they  did  not  exceed  the  amount  of  water  awarded 
them,  we  submit  that  plaintiff  can  make  no  complaint." 

The  court  excluded  testimony  tending  to  show  that  the  defendants  had  used 
water  upon  land  other  than  the  Carpenter  ranch.  We  do  not  think  that  the 
waste  water  referred  to  in  the  findings  quoted  above  "consists  entirely  of 
such  water,  if  any,  as  may  he  allowed  by  the  owners  of  said  Carpenter  ranch 
to  flow  past  their  land  when  entitled  to  use  the  same,  and  which  said  owners 
may  not  care  to  use  for  any  purpose  thereupon." 

The  decision  of  the  court  in  the  former  case  defines  waste  water  to  be  "that 
portion  of  said  waters  which  is  not  necessary  to  irrigate  the  Carpenter  ranch, 
and  for  household  purposes  thereon;"  and  the  judgment  awarded  to  them  in 
that  case  the  use  of  the  water  "for  the  purpose  of  irrigating  their  respective 
parcels  of  land  at  the  times  respectively  distributed  to  them,  as  aforesaid, 
*  *  *  and  so  much  of  said  water  as  may  be  necessary  for  household  pur- 
poses and  watering  stock  on  their  respective  places."  It  is  nowhere  said  in 
the  decision  or  in  the  judgment  In  that  case  that  the  waste  water  was  such 
as  might  be  allowed  by  the  plaintiffs  to  flow  past  their  land,  and  which  the 
owners  might  not  care  to  use /or  any  purpose  thereupon.  If  the  construc- 
tion placed  upon  the  decision  of  the  court  in  the  former  case  by  the  court  be- 
low be  correct,  then  the  defendants  here  could  lock  up  the  water  in  lakes  and 
ditches,  and  use  the  same  for  boating  and  fishing  or  any  other  purpose.  It  is 
clear  that,  under  the  adjudication  made  in  Cave  v.  Crafts,  the  defendants 
are  entitled  to  use  the  water  only  upon  thd  Carpenter  ranch.  The  quantity 
of  water  reasonable  and  necessary  for  the  pui*poses  of  that  ranch  were  matters 
of  legitimate  inquiry  in  the  court  below  on  the  trial  of  this  cause,  and  testi- 
mony tending  to  show  how  much  water  was  required  for,  and  how  much  was 
diverted  from  the  Carpenter  ranch,  should  have  been  admitted. 

One  of  the  objects  of  this  suit  was  to  enjoin  the  defendants  from  interfering 
with  plaintiff's  water  rights.  It  is  immaterial,  so  far  as  this  branch  of  the 
case  is  concerned,  that  the  plaintiff  asked  for  a  decree  entitling  him  to  the  use 
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of  one-third  of  all  the  i^ater.  As  stated  by  the  court  in  its  finding,  neither 
one-third,  nor  any  fixed  portion  of  the  water  constitutes  the  waste  water  of 
the  Carpenter  ranch.  But  the  defendants  claim  to  own  all  the  water,  includ- 
ing the  waste  water  of  the  Carpenter  ranch,  and  it  was  admitted  by  the  de- 
fendants that  they  had  taken  in  several  acres  of  land  not  included  in  the  Car- 
penter ranch,  and  irrigated  the  same  with  the  waters  of  Mill  creek;  and  they 
denied  that,  *'by  the  irrigation  of  said  lands,  any  water  belonging  to  the  plain- 
tiff had  been  absorbed,  or  used  by  said  defendants,  or  either  of  tliem,"  and 
denied  "that,  by  the  taking  in  of  new,  or  any  lands  by  defendants,  or  any  of 
them,  not  heretofore  irrigated,  *  *  *  water  belonging  to  plaintiff  had 
been  absorbed  or  used  by  defendants  or  any  of  them.  The  building  of  a  res- 
ervoir was  admitted,  and,  if  the  testimony  offered  by  the  plaintiff  had  been 
allowed  by  the  court,  it  might  have  shown  that  the  defendants  had  used  the 
water  wastef  ully  upon  the  Carpenter  ranch,  or  diverted  large  quantities  to  and 
upon  other  lands.  If  such  a  showing  had  been  made  by  the  plaintiff,  it  seems 
that  he  would  have  been  entitled  to  an  injunction,  though  other  portions  of 
his  prayer  were  denied. 

The  twenty-eighth  finding  of  the  court  upon  the  question  of  adverse  user 
and  claim  of  right  by  defendants  is  somewhat  ambiguous;  but,  as  we  under- 
stand the  respondent,  no  claim  is  made  other  than  that  for  domestic  and  house- 
hold purposes  during  the  months  of  July  and  August  of  each  year  on  the  days 
when  the  Carpenter  ranch  is  entitled  to  water.  There  was  evidence  to  sup- 
port the  finding  of  the  court  to  this  extent,  at  least. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Temple,  J.;  McKinstby,  J. 


(73  Cal.  599)  

Weeks  «.  Garibaldi  South  Gold  Min.  Co.  and  others^    {l^o.  11,784.) 
{Supreme  Oouri  of  Calif omia.    October  25,  1887.) 

1.  Judoment^-By  Default— Validity— Affidavit  of  Publication— Judgment  Roll. 

Where  service  was  made  by  publication  under  Code  Civil  Proc.  Cal.  f  415,  and  on 
default  judgment  rendered,  on  appeal  from  the  judgment,  held^  that  no  afl^davit  of 
publication,  as  required  by  subaivision  3  of  that  section,  being  in  the  judgment 
roll,  the  court  had  no  jurisdiction,  and  the  judgment  was  invalid. 

2.  Corporations — Filing  Articles  of  Inoorporation — Pleading. 

Civil  Code  Cal.  §  299,  which  prohibits  corporations  from  maintaining  or  defend- 
ing any  action  relating  to  its  property,  or  the  rents,  issues,  or  profits  therepf,  unless 
it  shall  have  previously  filed  a  certihed  copy  of  its  articles  of  incorporation  in  the 
county  where  such  property  is  situated,  does  not  apply  to  an  action  against  a  cor- 
poration for  work  and  labor  done  at  its  request ;  and  hence  in  such  an  action  it  is 
error  to  render  judgment  for  plaintiff  on  the  pleadings  simply  for  the  reason  that 
the  answer  fails  to  allege  that  the  defendant  has  filed  a  copy  of  its  articles  of  incor- 
poration under  the  above  section. 

3.  Appeal— Judgment  on  Pleadings— Bill  of  Exceptions  not  NECBseARY. 

In  an  appeal,  where  the  judgment  recites  that  it  wi^  entered  on  the  pleadings,  a 
bill  of  exceptions  is  not  necessary. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Calaveras  county;  C.  V.  (Jottschalk,  Judge. 

Heddick  &  Bolinsky^  for  appellants.    F,  W,  Street^  for  respondent. 

FooTE,  C.  This  is  an  action  to  recover  a  certain  sum  of  money  alleged  to 
be  due  for  work  and  labor  done  and  performed  at  the  defendant's  request,  in 
and  about  certain  mining  property.  The  Garibaldi  Mining  Company  is  a  for- 
eign corporation,  having  no  managing  or  business  agent,  cashier,  or  secre- 
tary, resident  in  the  state  of  California.  An  effort  was  made  to  serve  the  de- 
fendants Spruance  and  liodgers,  by  publication  of  summons  under  section  412 
of  the  Code  of  Civil  Procedure.  It  appears,  however,  that  no  aflidavit  of  the 
printer,  his  foreman  or  principal  clerk,  that  such  publication  took  place,  as 
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required  by  subdivision  3,  §  415,  Code  Civil  Proc.,  was  made.  Hence  tlia 
proo^  is  lacking  of  the  service  of  summons,  as  required  by  law,  and  the  record 
does  not  affirmatively  show  that  the  court  had  jurisdiction  to  render  the  judg- 
ment against  those  two  persons.  It  has  been  held  by  this  court  that,  upon  a 
direct  attack,  as  by  appeal,  upon  the  validity  of  a  judgment,  it  is  necessary 
that  the  record  should  show  that  the  court  had  jurisdiction  of  the  person 
against  whom  the  judgment  was  rendered,  and  that  in  determining  such  a 
question  a  recital  in  the  judgment  cannot  be  regarded;  that  upon  such  a  di- 
rect attack  the  recitals  in  the  judgment  will  not  be  accepted  as  a  substitute 
for  the  proof  of  service  of  a  summons.     McKinlay  v.  Tuttle,  42  Cal.  577. 

The  record  on  the  appeal  here  consists  of  the  notice  of  appeal  and  the  judg- 
ment roll.  Section  950,  Code  Civil  Proc.  The  complaint  was  not  answered 
by  Spruance  or  Rodgers;  hence,  so  far  as  concerned  them,  that  roll,  if  prop- 
erly made  up,  should  consist  of  the  complaint,  the  summons,  with  the  affi- 
davit or  proof  of  Its  service,  the  memorandum  of  default,  and  a  copy  of  the 
judgment.  Sub.  1,  §  670,  Code  Civil  Proc.  As  we  have  seen,  the  record 
here  shows  an  entire  absence  of  any  proof  of  publication  of  summons.  The 
amended  certificate  of  the  clerk  of  the  court  filed  here,  shows  that  the  tran- 
^ript  filed  in  this  court  "contains  a  full,  true,  and  correct  copy  of  the  judg- 
ment roll  in  said  action,"  and  "full,  true,  and  correct  copies  of  all  the  papera 
contained  in  the  judgment  roll  in  said  action  on  file  in  my  office."  It  is  not, 
therefore,  affirmatively  shown  by  the  record  that  the  court  below  had  juris- 
diction of  the  persons  of  the  two  defendants  heretofore  named,  and  on  that 
account,  as  to  them,  it  must  be  held  on  this  appeal,  which  is  a  direct  attack 
on  the  judgment,  that  the  latter  is  invalid.  The  case  of  Mahoney  v.  Middle- 
toTif  41  Cal.  51,  cited  to  us  as  conclusive  against  the  views  we  have  just  ex- 
pressed, is  not  in  point.  There  the  attack  made  upon  the  judgment  was  col- 
lateral; here  it  is  direct. 

The  corporation  defendant  filed  an  answer  traversing  all  the  material  alle- 
gations of  the  complaint'.  The  plaintiff  moved  the  court  to  render  judgment 
against  the  defendant  upon  the  pleadings,  for  the  reason,  as  alleged,  that  the 
answer  did  not  state  facts  sufficient  to  constitute  a  defense  to  the  action.  It 
was  claimed  that  such  a  proceeding  should  be  had  by  the  co\irt,  because,  as 
was  alleged^  the  corporation  did  not  aver  in  the  answer  that  a  copy  of  its  arti- 
cles of  incorporation  had  been  duly  filed  in  the  office  of  the  county  clerk  as 
required  by  section  299,  Civil  Code.  The  court  rendered  the  judgment  as 
inoved  for.  The  pleadings  show  that  all  the  material  allegations  of  the  com- 
plaint were  denied  by  the  answer.  It  was  not  necessary  for  the  defendant  to 
have  pleaded  in  the  answer  that  its  articles  of  incorporation  had  been  filed 
with  the  county  clerk,  under  section  299)  supra.  The  action  was  instituted  to 
recover  money  for  work  and  labor  done  at  the  instance  and  request  of  the  de- 
fendant. The  section  of  the  Civil  Code,  supra^  upon  which  the  respondent 
bases  this  contention,  does  prohibit  corporations  from  making  defense  to  cer- 
tain kinds  of  actions,  unless  they  have  previously  filed  their  articles  of  incor- 
poration m  the  office  of  the  clerk  of  the  county  where  such  corporation  has  its 
property.  But  that  prohibition  only  extends  to  such  actions  or  proceedings 
as  may  be  brought  "in  relation  to  such  property,  its  rents,  issues,  or  profits." 
It  is  clear  that  the  action  under  consideration  is  not  one  which  is  included  in 
the  provisions  of  that  section.  There  is  nothing  contained  in  its  provisions 
which  necessitates  that  a  corporation  defending  such  an  action  as  this  shall 
either  aver  in  its  answer,  or  prove  as  a  fact  on  the  trial,  that  its  articles  of  in- 
corporation had  been  filed  in  the  county  clerk's  office. 

The  respondent  makes  the  point  that  a  judgment  upon  the  pleadings  can- 
not be  reviewed  without'a  bill  of  exceptions,  and  urges  that  the  minutes  of 
the  court  printed  in  the  transcript  cannot  be  considered  as  a  part  of  the  rec- 
ord. It  is  undoubtedly  true  that  the  minutes  of  tl^e  court  are  not  a  part  of 
tlie  record  on  appeal,  unless  incorporated  therein  in  some  mode  authorized  by 
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statute.  And  if  the  record  did  not  show  that  the  judgment  had  been  ren- 
dered on  the  pleadings  without  a  trial,  the  court  would  have  to  presume  in 
support  of  the  judgment  that  a  trial  had  taken  place.  The  absence  of  fi ndings 
would  not  overcome  this  presumption,  because  it  would  be  presumed  that  find- 
ing had  been  waived.  Mulcahy  v.  Qlaziev^  51  Cal.  626;  Smith  v.  Lawrence, 
53  Cal.  34;  Carr  v.  Cronan,  54  Cal.  600;  Reynolds  v.  Brumagim,  Id.  254. 
In  such  a  case  a  bill  of  exceptions  would  be  necessary  to  enable  the  court  to 
see  that  the  judgment  had  in  fact  been  given  upon  the  pleadings.  But  in  this 
case  it  appears  from  the  judgment  itself  that  it  was  rendered  upon  the  plead- 
ings. It  states  that  "the attorney  for  plaintiff  moved  the  court  for  judgment 
on  the  pleadings  in  said  action,  as  against  the  said  defendant,  the  Garibaldi 
South  Gold  Mining  Company,  on  the  ground  that  the  answer  filed  herein  by 
said  defendant  did  not  st^te  facts  sufficient  to  constitute  a  defense  to  said  ac- 
tion. After  argument  of  said  motion  by  the  respective  counsel  for  plaintiff 
and  said  defendant,  and  the  court  having  fully  considered  the  same,  sai4  mo- 
tion for  judgment  upon  the  pleadings  was  granted." 

In  view  of  this  statement  in  the  judgment,  what  need  is  there  for  anything 
further?  A  bill  of  exceptions  is  only  for  the  purpose  of  making  something 
appear  of  record  which  without  it  would  not  so  appear.  In  order  to  say  that 
one  is  necessary  in  this  case  we  should  have  to  say  that  the  statement  above 
quoted  had  no  proper  place  in  a  judgment,  and  must  be  entirely  disregarded. 
But  while  there  are  undoubtedly  some  matters  which  it  is  improper  to  place 
in  a  judgment,  yet  we  think  that  such  mattera  as  the  one  under  consideration 
are  not  among  the  number,  and  that  when  placed  there  they  must  be  regarded. 
See  Hayne,  New  Trial,  §  231,  p.  694.  The  court  having  given  a  judgment 
for  the  plaintiff  which  on  its  face  shows  that  it  was  rendered  upon  the  plead- 
ings in  an  action,  where  the  judgment  roll  shows  that  all  the  material  allega- 
tions of  the  complaint  were  denied  in  the  answer,  and  tliere  existing  no  con- 
dition precedent  placed  by  law  upon  the  defendant's  right  to  file  its  answer 
and  defend  the  action,  it  follows  that  such  judgment  cannot  stand. 

The  judgment  should  be  reversed,  and  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  Wein  expressed. 

We  concur:    Belciieb,  C.  C;  Hayne,  C. 

By  TkB  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  the  views  therein  expressed. 
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(73  Cal.  e04) 

Fredericks  v.  JudaBe  and  another.    (No.  9,100.) 
{Supreme  Ootirt  of  Cdiifomia.    October  27,  1887.) 

1.  QniBTHTG  Title— Chabactbr  of  Possession— Evidemcb. 

Plaintiff,  in  an  action  to  quiet  title,  testified  that  he  took  possession  in  1867,  "to 
take  care  of  the  property  under  the  same  old  agreement."  Held^  that  ^rior  leases 
of  the  property  to  plaintifTwere  admissible  to  show  the  character  of  plaintifiTs  pos- 
session; it  being  for  the  jury  to  determine  whether  plaintiff  re-entered  under  the 
terms  of  the  leases,  or  under  a  parol  agreement,  as  testified  by  him. 

2.  Same— Instbuctioks. 

The  title  of  defendants'  ancestor  had  been  quieted  by  decree  of  court  as  against 
the  city.  The  court  instructed  the  jurv  that  a  later  deed  made  by  M.  and  others  in 
behalf  of  the  city  vested  the  title  in  the  ancestor.  Held,  that  the  instruction  was 
harmless,  even  if  the  deed  was  void,  as  plaintiff's  claim  to  adverse  possession  did 
not  arise  until  after  the  making  of  the  deed. 
8.  Evidence- In  Former  Trial — Witness  Since  Deceased — Parties. 

Under  Code  Civil  Proc.  Cal.  g  1870,  subd.  8,  providing  that  evidence  **of  the  tes- 
timony of  a  deceased  witness,  *  *  *  given  in  a  former  action  between  the' same 
parties,  relating  to  the  same  matter,''  is  admissible,  testimony  of  a  deceased  witness 
given  in  an  action  brought  by  the  executrix  of  the  estate  of  which  defendants  are 
heirs,  against  the  plaintiff  as  lessee  of  the  property  in  question,  is  admissible  in  a 
subsequent  action  between  the  plaintiff  ana  the  heirs  on  questions  of  tenancy  and 
advj^rse  possession ;  the  testimony  being  exclusively  as  to  whether  piaintifi  held 
the'property  as  tenant  or  as  his  own. 
4.  New  Trial — Misconduct  of  Counsel — Correction  by  Trial  Court— Presumption. 

Affidavits  on  motion  for  new  trial,  claiming  that  defendants'  attorney,  in  his  ar- 
gument to  the  jury,  referred  to  facts  of  which  there  was  no  evidence,  and  to  testi- 
mony ruled  out  by  ^he  court,  do  not  sufficiently  show  misconduct  to  warrant  a  new 
trial.  It  must  appear  that  the  court,  on  objection  to  the  statements,  failed  to  cor- 
rect them  ;  the  presumption  being  that  it  did  so  if  they  were  improper. 
6b  Same—  Misconduct  of  Jury — Affidavits  of  Juror  to  Show  Grounds  of  Verdict. 

Under  Code  Civil  Proc.  Cal.  §  657,  subd.  2.  the  verdict  can  be  attacked  by  affida- 
vits of  the  jurv,  only  to  show  that  it  was  obtained  bv  resort  to  the  determination  of 
chance.  Affidavits  of  a  juror  showing  the  grounds  upon  which  the  verdict  was 
rendered  are  inadmissible  for  that  purpose. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

Bill  to  quiet  title. 

The  plaintiff  alleged  title  in  fee  to  the  property  in  question  by  purchase 
from  defendants'  ancestor.  The  defendants  alleged  that  they  M^ere  the  heirs 
of  one  John  Ferguson,  deceased,  who  at  his  death  was  seized  in  fee  of  the 
premises,  and  that  the  plaintiff  was  at  that  time  in  possession  as  his  lessee; 
that  in  an  action  in  the  county  court  of  San  Francisco  the  defendants  recovered 
judgment  against  the  plaintiff,  decreeing  that  he  held  the  lot  as  defendants' 
lessee.  They  further  claimed  tinder  tax  titles.  The  jury  found  in  their  favor 
and  the  court  entered  judgment  that  they  have  possession  of  the  property. 
The  plaintiff  appealed. 

P.  B.  Ladd,  for  appellant.  Wm.  H.  ISIutySf  (  Wilson  &  Otis,  of  counsel,) 
for  respondent. 

Paterson,  J.  The  transcript  contains  copies  of  affidavits  filed  by  the 
plaintiff  in  the  court  below  in  support  of  his  motion  for  a  new  trial,  showing, 
in  substance,  that  the  defendants'  attorney  persisted  in  arguing  to  the  jury 
that  the  defendants  had  paid  all  of  the  taxes  on  the  premises  in  controversy 
from  1861  to  the  time  of  th^  trial;  that  plaintiff  had  never  paid  any  taxes 
thereon ;  that,  as  a  fact,  no  evidence  whatever  was  before  the  jury  on  the 
question  of  taxes^  and  that  he  also  persisted  In  arguing  to  the  jury  that  the 
county  court  had  decided  that  the  plaintiff  was  the  tenant  of  defendants,  not- 
withstanding the  fact  that  the  court  had  ruled  out  all  evidence  relating  thereto, 
and  there  was  no  evidence  before  the  jury  on  that  subject.  There  is  here  no 
sufficient  showing  of  irregularity  or  misconduct  to  warrant  a  new  trial.  We 
v.l6p.no.7— 20 
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are  not  informed  whether  the  court,  on  the  objection  of  plaintiff,  corrected 
the  statement  of  defendants'  attorney.  If  the  objection  of  plaintiff  was  well 
taken,  we  must  presume  that  the  court  instructed  the  jury  to  disregard  the 
assertions  made  by  the  defendants'  attorney. 

The  affidavits  of  the  jurors,  in  which  it  is  stated  that  ''the  principal  grounds 
of  the  verdict  were  that  the  plaintiff  proved  no  title  by  the  deed;  that  defend- 
ants had  three  tax  deeds;  that  plaintiff  never  paid  any  taxes,  and  that  defend- 
ants paid  all  the  taxes;  and  the  county  court  had  decided  that  plaintiff  was  a 
tenant  of  defendants, ** — were  inadmissible  and  cannot  now  be  considered.  A 
juror  cannot  thus  impeach  his  own  verdict.  There  is  but  one  ground  upon 
which  a  verdict  can  be  assailed  in  this  way.  It  is  expressed  in  the  Code: 
*  "Whenever  any  one  or  more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question  submitted  to  them 
by  the  court  by  a  resort  to  the  determination  of  chance,  such  misconduct  may 
V  be  proved  by  the  affidavit  of  any  one  of  the  jurors."  Section  657,  subd.  2, 
Code"  Civil  Proc.;  Polhemus  v.  Heiman,  50  Cal.  438;  Tm-ner  v.  Tuolumne 
W.  Co:,  25  Cid.  397. 

The  leases  were  properly  admitted  in  evidence.  They  were  admissible  to 
show  the  character  of  plaintiff's  possession, — whether  for  himself,  or  as  ten- 
ant of  Perguson.  The  plaintiff  testified  that  he  took  possession  in  1867,  "to 
take  care  of  the  tract  under  the  same  old  agreement."  The  leases  contained 
this  provision:  "And  to  pay  the  rent  as  above  stated  during  the  term;  also, 
the  rent  as  above  stated  for  such  further  term  as  the  lessee  may  hold  the  same. " 
It  was  for  the  jury  to  determine  whether  plaintiff  re-entered  upon  the  prem- 
ises under  the  terms  of  the  lease,  or  under  the  parol  agreement  testified  to 
by  plaintiff. 

It  was  not  error  to  admit  in  evidence  the  testimony  of  Dean,  deceased, 
which  had  been  taken  down  by  the  short-hand  reporter,  on  a  trial  in  the 
county  court.  Evidence  may  be  given  "gf  the  testimony  of  a  witness  de- 
ceased, or  out  of  the  jurisdiction,  or  unable  to  testify,  given  in  a  former  ac- 
tion between  the  same  parties  relating  to  the  same  matter. "  Section  1870, 
subd.  8,  Code  Civil  Proc.  Although  in  that  action  Mrs.  Judah,  as  executrix, 
was  plaintiff,  it  was  an  action  between  the  same  parties,  within  the  meaning 
of  this  provision,  for  the  executrix  represented  the  heir  therein,  and  the  judg- 
ment in  such  cases  is  binding  upon  the  heirs,  whether  they  be  made  parties 
or  not.  McLeran  v.  Benton,  14  Pac.  Rep.  879,  and  cases  cited  therein.  It 
was  an  action  "brought  against  the  plaintiff,  as  lessee,  under  and  by  the 
terms  of  the  lease."  The  testimony  of  the  witness  Dean  was  directed  ex- 
clusively to  the  question  whether  the  plaintiff  held  possession  of  the  lot  in 
controversy  under  the  terms  of  the  lease,  and  as  tenant  of  Ferguson,  or  for 
himself,  claiming  the  property  as  his  own.  The  judgment  in  unlawful  de- 
tainer is  conclusive  on  the  questions  of  tenancy  and  refusal  to  surrender, 
(  Willson  v.  Cleavelandf  30  Cal.  201;)  and  the  judgment  in  an  action  for  forci- 
ble entry  is  admissible  in  a  subsequent  action  of  ejectment  to  show  adverse 
possession.  Unj/er  v.  Roper,  53  Cal.  39«  Conceding,  therefore,  that  the  test 
as  to  the  admissibility  of  such  evidence  is  as  stated  by  appellant,  would  a 
judgment  in  the  first  case  be  evidence  in  the  second,  and  was  the  witness  open 
to  cross-examination  ?  The  testimony  of  Dean  was  admissible  upon  the  ques- 
tions of  tenancy  and  adverse  possession. 

The  court  instructed  the  jury  in  effect  that  by  virtue  of  a  deed  made  by 
Frank  McCoppin  and  others,  on  behalf  of  thetity  and  county  of  San  Fran- 
cisco, in  pursuance  of  the  provisions  of  certain  ordinances,  acts  of  congress, 
and  the  legislature  of  California,  "all  the  estate  and  interest,  present  and 
future,  of  the  said  city  and  county  of  San  Francisco,  in  and  to  such  lands," 
had  been  granted  unto  the  said  Ferguson,  and  to  his  heirs  and  assigns  for- 
ever. We  are  unable  to  see  any  prejudicial  error  in  the  giving  of  this  in- 
struction.   There  can  be  no  doubt  that  Ferguson  was  the  beneficiary  under 
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the  ordinance  and  the  acts  of  congress.  Ue  was  in  the  honafldet  actual  pos- 
session thereof,  by  himself  and  his  tenants,  on  the  date  of  the  passage  of  the  act 
of  congress,  approved  March  8,  1866. 

Prior  to  the  execution  and  delivery  of  the  McCoppin  deed,  by  a  decree  ren- 
dered in  favor  of  the  plaintiff  in  the  case  of  JoJin  Ferguson  y.  The  City  and 
County  of  San  Francisco,  in  the  twelfth  district  couit,  July  8, 1865,  the  title 
of  plaintiff  as  against  the  said  city  to  the  premises  in  controversy  had  been 
quieted.  This  appears  from  a  statement  in  the  transcript,  and  from  evidence 
admitted  on  behalf  of  the  defendants  without  objection.  The  plaintiff  does 
not  claim  to  have  been  in  possession  for  himself  in  1866,  when  the  ordinance 
title  passed.  On  the  contrary,  he  recognizes  Ferguson  as  the  possessor  and 
owner  of  the  property  down  to  the  fall  of  1867,  when  he,  the  plaintiiT,  claims 
to  have  gone  into  possession,  under  a  verbal  contract  to  purchase  the  same 
from  Ferguson.  He  testified  that  in  July  or  June,  1867,  Miller  was  in  pos- 
session, and  refused  to  let  him  enter  until  Ferguson  returned.  He  testified 
further:  "Miller  delivered  up  the  premises  to  me  because  I  was  to  re-enter 
under  an  agreement  to  take  care  of  the  tract  under  the  same  old  agreement." 
At  the  request  of  the  plaintiff,  the  jury  was  instructed:  **lf  you  find  that  the 
plaintiff  went  into  possession  of  the  lot  in  question  under  a  lease  or  leases  in 
1861  or  1864,  and  that  he  thereafter  surrendered  and  gave  up  the  possession 
of  the  lot,  then  the  relation  of  landlord  and  tenant  ceased.  ♦  ♦  ♦  Any 
subsequent  taking  possession  by  plaintiff  would  not  necessarily  restore  the 
relation  of  landlord  and  tenant.  ♦  ♦  ♦  If  you  find  that  he,  after  such 
surrender,  took  possession  of  the  lot  under  an  agreement  with  the  owner  that 
he  (the  plaintiff)  was  to  have  the  lot  as  his  own  property  in  consideration  for 
certain  services,  and  he  performed  such  services,  he  thereby  became  the  abso- 
lute owner  of  the  lot."  In  his  evidence  and  in  his  instructions,  he  recognized 
Ferguson  as  the  owner  of  the  lot  in  1867,  and  the  evidence  of  the  defendants 
shows  beyond  all  controversy  that  the  title  of  the  city  vested  in  Ferguson 
and  his  heirs.  If  it  be  conceded,  therefore,  that  the  McCk>ppin  deed  was  void, 
the  instruction  of  the  court  referred  to  was  harmless. 

Other  instructions,  excepted  to  by  the  plaintiff,  correctly  stated  the  law 
under  the  evidence.    The  order  is  affirmed. 

We  concur:  Searls,  C.  J.;  McFabland,  J.;  8habpstbin»  J.;  MoEin- 
ffTRYf  J.;  Templb,  J. 


C74  Cal.  1) 

Barklt  v.  Copeland.    (No.  11,878.) 
(Supreme  QmH  qf  Oalifomia,    October  81, 1887.) 

1.  LiBBL  Ain>  SlANDKB— MlTIGATIHO  GlBOUXSTANCSB  KkOWV  TO  DSFBimAHT  AfTBR  PUB- 
LICATION. 

Defendant,  Id  his  answer  In  a  salt  for  slander,  all^fc^  circuxustances  in  mitiga* 
tion,  which  came  to  hie  knowledge  ader  the  words  complained  of  were  spoken. 
The  court  instructed  the  jury  that  only  circumstances  within  the  knowledge  of  de- 
fendant before  the  words  were  spoken  could  be  shown  in  mitigation  of  dam  ages. 
Eeld,  that  the  refusal  of  the  court  to  strike  out  that  portion  of  the  answer  worked 
no  injury  to  plmiotiff,  in  view  of  the  charge  of  the  oouit.  ' 

S.  8AX«— EVIDBRCB. 

In  an  action  for  slander  for  charging  plaintiff  with  connection  with  one  S.  in  the 
theft  of  certain  cattle,  it  is  admissible  for  defendant  to  introduce  the  testimony  of 
8.  as  to  agreements  with  plaintiff  In  regard  to  the  theft  of  other  cattle. 

Sw  SAMB— CoirVBBSATIOlfB  BBTWBBK  PlAIHTIFF^S  AgbNT  AND  ThIRD  PaBTT. 

Testimony  as  to  conversations  between  plaintiffs  driver  and  S.,  when  it  appeared 
that  plaintiff  had  told  S.  he  would  report  to  him  through  the  driver,  ?uld  admis- 
sible. 

4.  Same — Evidencb  of  Defbndant's  Wbalth. 

Testimony  as  to  the  wealth  of  defendant  Is  admissible  in  an  action  for  slander. 
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5.  EvTDKHCE— Offering  Diolabations  of  Witness  to  Suppobt  Testimony  befobe  Im- 

peachment. 

It  is  no  ground  for  reversal  that  prior  declarations  of  the  witness  were  ^iven  in 
evidence  to  support  his  testimony  before  it  was  impeached,  when  the  record  shows 
that  evidence  was  subsequently  introduced,  which,  if  offered  before  the  declarations 
were  testified  to,  would  have  made  them  conii>eteut. 

6.  Same— iMPEACHMBNr— Foundation. 

Evidence  as  to  a  conversation  with  a  witness,  whose  attention  bad  not  been  called 
to  it,  field  properly  excluded. 

7.  Tbial — Order  op — Discretion  of  Court — Permitting  Defendant  to  Testify  after 

Plaintiff  has  Closed.  ^ 

Afler  plaintiff  bad  closed  his  case  in  rebuttal,  defendant,  who  had  been  present 
during  the  entire  trial,  was  permitted  to  testily  fully  as  to  his  defense.  Hdd^  that 
this  was  in  the  discretion  of  the  oOurt,  and  can  only  be  reviewed  when  the  discre- 
tion is  abused. 

Department  2.  Appeal  from  superior  court,  Tehama  county;  Chas.  P. 
Braynard,  Judge. 

Plaintiff  sued  defendant  for  slander,  alleging  that  defendant  had  stated 
that  he  knew  the  cattle  he  bought  of  S.  were  stolen,  when  he  bought  them, 
and  that  he  was  in  with  S.  Defendant,  in  his  answer,  pleaded  the  truth  of 
the  words  spoken,  and  also  set  up  matter  in  mitigation  of  damages.  The  jury 
found  for  the  plaintiff  in  the  sum  of  one  dollar,  and  plaintiff  appealed. 

Jackson  Hatch  and  Clay  W,  Taylor^  for  appellant.  Chipman  c&  Garter* 
John  F,  Ellison^  and  L.  V.  Hitchcock,  for  respondent. 

Thornton,  J.  Action  to  recover  damages  for  slanderous  words  spoken  by 
defendant  of  plaintiff.  The  plaintiff  recovered  a  verdict  of  one  dollar  dam- 
ages. He  then  moved  for  a  new  trial,  which  was  denied,  and  from  the  judg- 
ment and  the  above  order  plaintiff  appealed. 

In  regard  to  the  motion  of  plaintiff  to  strike  out  certain  portions  of  defend- 
ant's answer,  to  which  our  attention  is  first  called,  we  will  remark  that  only 
such  mitigating  circumstances  as  were  within  the  knowledge  of  the  defend- 
ant when  he  spoke  th^  words  complained  of  can  be  alleged  in  the  answer. 
See  Willover  v.  Hill,  72  N.  Y.  36;  Hatfield  v.  LasTier,  81  N.  Y.  249.  But, 
as  the  jury  were  instructed  as  to  such  circumstances  in  accordance  with  the 
above,  tlie  error  of  the  court  below  in  refusing  to  strike  out  that  portion  of  the 
answer  which  set  forth  the  circumstances  of  mitigation,  not  known  to  the  de- 
fendant when  he  uttered  the  words  counted  on,  worked  no  injury  to  the  plain- 
tiff. 

The  defendant  offered  in  evidence  the  deposition  of  Russell  Speegle,  who  had 
been  convicted  of  stealing  the  cattle  of  Thomas  Polk,  in  relation  to  which 
theft  the  disparaging  words  uttered  by  the  defendant  had  been  spoken.  Spee- 
gle testified  to  statements  made  by  him  to  several  persons  in  regard  to  the 
theft  of  the  cattle.  The  statements  or  declarations  were  made  to  Laura  Moore, 
David  Burke,  Pope,  Costello,  Mitchell,  and  I.  Speegle,  and  were  testified  to 
by  all  of  the  last-named  except  Laura  Moore,  who  does  not  appear  to  have 
been  called.  They  tend  to  corroborate  his  testimony  in  regard  to  the  connec- 
tion of  the  plaintiff  with  the  stealing  of  the  cattle,  by  showing  that,  about  or 
n9t  long  after  his  (Speegle's)  arrest  for  the  larceny  of  the  cattle,  he  made  state- 
ments in  regard  to  it  siraihir  to  those  which  he  made  in  his  testimony.-  The 
statement  to  Laura  Moore  was  made  shortly  before  the  cattle  were  taken  to 
the  plaintiff.  The  statements  made  to  the  other  witnesses  were  made  after 
his  arrest.  The  statements  were  allowed  to  go  to  the  jury  against  the  objec- 
tion and  exception  of  plaintiff,  and  before  any  evidence  impeaching  the  wit- 
ness Speegle  had  been  introduced. 

It  has  been  held  in  this  state  that,  where  an  attempt  has  been  made  to  im- 
peach a  witness  by  proving  former  contradictory  statements,  he  cannot  be 
supported  by  evidence  that  he  has  made  to  other  persons  declarations  consist- 
ent with  his  testimony.     This  ruling  was  made  in  People  y.  Doyell*  48  Cal. 
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90,  91.  Bat  in  the  same  case  it  was  said:  "Such  declarations  may,  how- 
ever, he  admissible  in  contradiction  of  evidence  tending  to  show  that  the  ao* 
count  is  a  fabrication  of  late  date,  when  it  may  be  shown  that  the  same  ao- 
count  was  given  before  its  ultimate  effect  and  operation,  (arising  from  a 
change  of  cii*cuihstances,)  could  have  been  foreseen;  and  also,  perhaps,  in 
other  peculiar  cases. "  48  Cal.  91.  It  has  been  frequently  held  that>  when  the 
witness  is  charged  with  testifying  under  the  influence  of  some  motive  prompt- 
ing him  to  make  a  false  statement,  it  may  be  shown  that  he  made  similar 
statements  at  a  time  when  the  imputed  motive  did  not  exist.  See  Gates  v. 
FeopU,  14  ni.  438;  Stolp  v.  Blair,  68  111.  543;  State  v.  Dennin,  82  Vt.  158; 
State  y,  Vincent,  24  Iowa,  570;  Whart.  Ev.  8  570. 

When  the  evidence  objected  to  was  admitted,  no  evidence  impeacfiing  Speegle 
had  been  put  in.  The  declarations  of  Speegle  were  offered  by  defendant  in 
putting  in  his  defense,  and  the  impeaching  evidence  was  offered  by  plaintiff 
in  rebuttal.  The  impeaching  evidence  Consisted  of  the  depositions  of  three 
convicts  in  the  state  prison »  and  was  to  the  effect  that  soon  after  certain  per- 
sons representing  the  defendant  had  visited  the  state  prison,  and  had  an  inter* 
view  with  Speegle.  Each  of  them  had  had  a  conversation  with  Speegle  in 
which  he  had  said  that  Barkly  had  sued  Copeland  for  damages,  for  saying  that 
he  was  in  with  him  in  stealing  cattle;  that  these  representatives  of  the  de- 
fendant had  told  him  that  if  he  would  swear  that  Barkly  was  in  with  him  in 
stealing  the  cattle  they  would  get  him  pardoned  right  away;  that  Speeglealso 
stated  that  Barkly  was  not  in  with  him,  but  that  if  there  was  any  way  to  get 
out  of  prison  he  was  going  to  do  it.  This  testimony  introduced  by  plaintiff 
tended  to  show  that  Speegle  was  testifying  at  the  trial  under  the  influence  of 
a  promise  to  procure  his  pardon  in  case  he  would  so  testify  as  to  inculpate  the 
plaintiff;  that  his  testimony  had  been  given  under  the  influence  of  a  motive 
prompting  him  to  make  a  false  statement.  This  state  of  things  would  un- 
doubtedly bring  the  case  within  the  rule  allowing  the  prior  declarations  of  like 
character  to  be  given  in  evidence  to  support  his  testimony,  if  the  impeaching 
evidence  had  been  offered  before  the  prior  statement  had  been  testified  ta  Is  it 
error  for  which  a  judgment  of  reversal  should  be  here  given,  because  impeach- 
ing evidence  was  put  in  before  the  statements  objected  to  were  introduced? 
There  can  be  no  doubt,  we  think,  that,  if  the  court  had  ruled  out  the  prior 
declarations  of  Speegle  when  offered,  it  would  have  ruled  correctly.  But,  hav- 
ing admitted  the  declarations  before  the  introduction  by  plaintiff  of  the  evi- 
dence to  impeach,  we  do  not  think  we  should  pronounce  a  judgment  of  re- 
versal, when  we  find  in  the  record,  though  subsequently  introduced,  evidence 
which  would  have  authorized  the  adniission  of  the  prior  declarations  or  state- 
ments, if  offered  before  they  were  testified  to.  The  evidence  of  the  witness 
Snelling,  detailing  a  conversation  had  by  him  with  Eussell  Speegle,  which 
came  in  after  the  impeaching  evidence  hiid  been  put  into  the  case,  was  of  the 
character  of  those  just  above  considered,  and  was  admissible  on  the  same 
grounds* 

The  testimony  of  Bussell  Speegle  concerning  an  effort  of  plaintiff  made  in 
June,  1884,  to  get  the  witness  to  steal  cattle  belonging  to  Dicus,  and  drive 
them  to  him,  was  admissible.  Speegle  details  this  as  a  part  of  the  general 
understanding  between  him  and  plaintiff,  by  which  the  former  was  to  steal 
cattle,  drive  them  to  plaintiff  to  be  butchered,  and  the  proceeds  to  be  shared 
between  them.  We  think  this  evidence  was  admissible  to  show  the  relations 
and  transactions  between  the  witness  and  the  plaintiff  as  bearing  on  the  ques- 
tion of  the  stealing  of  Polk's  cattle,  and  to  sustain  defendant's  plea  of  justifi- 
cation. 

There  was  no  error  in  admitting  the  declarations  of  N.  Barkly,  plaintiff's 
driver,  to  B.  Speesle.  There  was  evidence  tending  to  show  that  the  plaintiff 
had  told  Speegle,  (who  testified  to  these  declarations,)  that  he  could  trust  this 
driver,  and  that  plaintiff  would  report  through  him  to  Speegle.    The  tendency 
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of  the  above  was  to  show  that  this  driver  was  to  be  the  medfuni  of  coinmniii" 
cation  between  Speegle  and  the  plaintiff.  The  declarations  objected  to  appear 
to  have  been  made  in  a  report  to  Speegle  of  the  condition  of  the  cattle  stolen 
by  him  and  turned  over  to  the  plaintiff.  The  above  was  evidence  of  such  a  re- 
lation between  Barkly  and  the  driver  as  rendered  his  declarations  admissible. 

Plaintiff  offered  to  prove  by  defendant  that  in  June,  1885,  and  at  the  time 
of  the  utterance  of  the  language  admitted  by  him  in  his  answer,  he  was 
worth,  at  least  in  propeitty,  61(S»000.  The  offer  was  disallowed,  and  there 
was  exception  by  plaintiff.  In  actions  of  slander  and  libel  such  evidence 
has  been  held  admissible  in  many  of  the  states.  We  cite  the  following  cases: 
Brownw,  Bajties, 39  Mich.  211;  Hayner  v.  Cowden,  27  Ohio  St.  292;  Bennett 
V.  Hyde,  6  Conn.  24;  Buckley  v.  Knapp,  48  Mo.  153;  Hosley  v.  Brooks,  20 HI. 
115;  Humphries  v.  Parker,  52  Me.  502;  Karney  v.  Paisley,  13  Iowa,  89;  Ad- 
cock  V.  Marsh,  8  Ired.  363;  Letms  v.  Chapman^  19  Barb.  252.  See,  also,  1 
Suth.  Dam.  743, 745.  Such  evidence  is  admitted  on  the  ground  tliat  defendant's 
wealth  is  an  element  in  his  social  rank  and  influence,  and  therefore  tends  to 
show  the  extent  of  the  injury  suffered  from  the  defendant's  words,  {Buckley 
V.  Knapp,  48  Mo.  163;  Bennett  v.  Hyde,  6  Conn.  24-27;  Leiois  v.  Chapman, 
19  Barb.  252:)  and,  where  punitive  or  exemplary  damages  are  allowed,  the 
evidence  is  admitted  by  which  to  graduate  the  punishment.  6  Conn.,  supra. 
In  this  case,  if  the  jury  had  rejected  the  evidence  of  the  mitigating  circum- 
stances, it  might  have  found  punitive  or  exemplary  damages.  We  are  of  opin- 
ion the  court  erred  in  rejecting  the  offer  of  plaintiff  to  introduce  the  testi- 
mony as  to  defendant's  wealth. 

The  court  committed  no  error  in  excluding  the  testimony  of  Clark,  concern- 
ing a  converaation  had  with  Speegle  the  night  after  the  arrest  of  the  latter, 
as  the  proper  foundation  had  not  been  laid  for  it,  by  calling  Speegle's  atten- 
tion to  it. 

When  the  plaintiff  had  closed  his  case  in  rebuttal,  the  court,  against  the  ob- 
jection and  exception  of  plaintiff,  allowed  the  defendant,  who  had  been  pres- 
ent during;  the  entire  trial,  to  be  called,  and  to  testify  fully  as  regards  his  de- 
fense. While  this  was  a  most  unusual  course,  and  one  not  to  be  commended, 
still  we  consider  it,  under  the  decisions  of  this  court,  as  within  the  discretion 
of  the  court,  and  one  which,  unless  such  discretion  is  abused,  cannot  be  re- 
viewed here.  As  the  plaintiff  was  not  inhibited  from  offering  evidence  in 
reply  to  that  of  defendant,  and,  in  fact,  did  offer  some  evidence  in  reply,  we 
cannot  say  that  there  was  here  such  an  abuse  of  discretion  as  would  justify 
this  court  in  ordering  a  reversal. 

A  large  number  of  requests  for  directions  to  the  jury  were  asked  by  both 
parties;  and  while  some  of  those  asked  by  plaintiff,  and  refused,  might  well 
have  been  given,  yet  we  are  of  opinion  that  the  instructions  as  given  covered 
substantially  the  same  points,  and  fairly  presented  to  the  jury  the  law  bear- 
ing on  the  case.  ; 

For  the  error  above  points  out  the  judgment  and  order  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  (5oncur :    McFarland,  J. ;  Sharpstein,  J. 

(78  Cal.  634) 

Beardsley,  Assignee,  etc.,  v.  Frame  and  others.    (No.  12,199.) 

{Supreme  Omirt  of  OaKfomia.    October  29,  1887.) 

Appbal— Notice  of— Must  be  Signed  by  Attorney  of  Record— Attorney  not  Quau- 
FiED  TO  Practice  in  Appellate  Court. 

Ill  Cah'fonna  an  appeal  from  a  superior  court  must  be  initiated  in  that  court  by 
a  notice  signed  by  the  appellant's  attorney  of  record  in  that  court;  and  the  fact 
that  such  attorney  is  not  qualified  to  practice  in  the  appellate  court  will  not  affect 
the  validity  of  the  appeal. 
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Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  Del  Norte  county;  Jas.  E.  Murphy,  Judge. 

Motion  to  dismiss  appeal. 

L.  F.  CobuTTif  for  appellant.    R,  W.  Miller^  for  respondent. 

FooT£,  G.  The  notice  of  appeal  is  the  initiatory  step  taken  in  the  superior 
court  in  order  to  obtain  a  hearing  upon  appeal  in  this  court.  That  notice 
must  be  signed  by  the  attorney  of  record  in  that  court.  Prescott  v.  Salthouae, 
53  Cal.  221;  affirmed  in  Whittle  v.  Renner,  55  Cal.  395.  Being  a  proceeding 
which  must  be  commenced  in  the  superior  court  where  the  trial  was  had,  it 
is  not  necessary  that  the  attorney  who  there  conducts  it  shall  be  entitled  to 
pi*actice  law,  and  be  heard  in  that  capacity  in  this  court,  provided  he  be  qual- 
ified to  act,  and  is  the  attorney  of  record  in  the  court  below. 

The  motion  to  dismiss  the  appeal  should  be  denied. 

We  concur:    Brlgher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  motion 
to  dismiss  the  appeal  is  denied. 

(73  Cal.  610)  # 

City  and  County  of  San  Francisco  f>.  Luning.    (No.  11,718.) 

(Supreme  OouH  of  OoUifomia.    October  28,  1887.) 

1.  Taxation — Action  by  City  and  County  to  Recovbr—Limitation  of. 

Code  Civil  Proc.  Cal.  §  338,  provides  that  an  action  on  a  Jiability  created  by  stat- 
ute must  be  begun  witlnn  three  years.  Section  339  provides  that  an  action  upon  a 
liability  not  founded  upon  an  instrument  in  writing  must  be  begun  within  two 
years.  Section  345  provides  that  these  limitations  stiall  apply  to  actions  by  the 
state,  or  tor  its  benefit.  Ilefd,  tbat  an  action  by  tbe  city  and  county  of  San  Fran- 
cisco to  recover  city,  county,  and  state  taxes,  more  than  seven  years  after  right  of 
action  accrued,  is  barred  by  thei^e  sections. 

2.  Same — Limitation  of  Action  fob  Personal  Judgment. 

Pol.  Code  Cal.  ?  3716,  provides  that  every 'tax  has  the  effect  of  a  judgment  against 
the  person,  and  every  lien  created  by  the  same  the  effect  of  an  execution,  and  that 
the  judgment  is  not  satisfied  nor  lien  removed  until  the  tax  is  paid.  Section  3717 
provides  that  a  tax  upon  the  personal  property  shall  be  a  lien  on  the  real  property 
of  the  owner.  Held^  that  an  action  to  recover  a  personal  judgment  on  the  original 
tax  was  subject  to  the  statute  of  limitations,  it  not  being  an  action  on  a  judgment 
or  to  enforce  a  lien. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

John  P.  Bell  and  Louis  H.  Sharp,  for  appellant.  Sidney  F.  Smith  dt  Son, 
for  respondent. 

MoFarland,  J.  It  is  averred  in  the  complaint  that  "defendant  is  in- 
debted to  plaintiff"  in  a  certain  sum  of  money  for  city  and  county  taxes,  with 
certain  penalties  for  non-payment,  and  interest  at  a  certain  rate  per  month, 
from  the  fifth  day  of  August,  1874;  and,  further,  that  "defendant  is  also  in- 
debted" in  a  certain  other  sum  of  money  for  state  taxes,  with  like  penalties 
and  interest,  from  the  sixth  day  of  January,  1876.  And  judgment  is  prayed 
for  said  several  sums,  with  interest  and  costs.  Defendant  filed  a  demurrer 
by  which,  in  addition  to  the  general  ground  of  demurrer,  he  also  pleads  that 
the  alleged  cause  of  action  is  barred  by  the  provisions  of  sections  338,  339, 
and  343  of  the  Code  of  Civil  Procedure.  The  demurrer  was  sustained,  and, 
plaintiff  declining  to  amend,  judgment  was  rendered  for  defendant.  From 
this  judgment  plaintiff  appeals. 

The  sections  of  the  Code  of  Civil  Procedure,  from  335  to  348,  inclusive,  be- 
ing chapter  3,  tit.  2,  p.  2,  prescribe  the  period  within  which  "actions  other 
than  for  the  recovery  of  real  property"  may  be  commenced.  Section  338  pro- 
vides that  "an  action  upon  a  liability  created  by  statute"  must  be  commenced 
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within  three  years.  Section  839  provides  that  ''an  action  upon  a  contract, 
obligation,  or  liability,  not  founded  upon  an  instrument  in  writing,"  must 
be  commenced  within  two  years.  Section  343  is  as  follows:  "343.  An  action 
not  hereinbefore  provided  for  must  be  commenced  within  four  years  after  the 
cause  of  action  shall  have  accrued."  And  section  345  provides  that  "the  lim- 
itations prescribed  in  this  chapter  apply  to  actions  brought  in  the  name  of  the 
state,  or  for  the  benefit  of  the  state,  in  the  same  manner  as  to  actions  by  pri- 
vate parties."  The  complaint  in  this  case  was  filed  April  25,  1883,  more 
than  seven  years  after  the  cause  of  action  accrued.  The  action  is  therefore 
certainly  barred  by  one  of  the  sections  above  quoted,  unless  there  be  some 
principle  of  law,  or  some  other  statutory  provision,  by  which  it  is  taken  out 
of  the  operation  of  said  section. 

1.  The  rule  that  statutes  of  limitation  do  not  apply  to  the  state,  according 
to  the  maxim  nullum  tempus  occurrit  regit  has  no  force  here  in  face  of  sec- 
tion 345,  above  quoted. 

2.  Appellant  also  relies  on  section  3716  of  the  Political  Code,  which  provides 
as  follows:  "3716.  Every  tax  has  the  effect  of  a  judgment  against  the  person, 
and  every  lien  created  by  this  title  has  the  force  and  effect  of  an  execution 
duly  levied  against  all  property  of  the  delinquent;  tlie  judgment  is  not  satis- 
fied, nor  the  lien  removed,  until  the  taxes  are»paid  on  the  property  sold  for  the 
payment  thereof."  Also  upon  section  3717,  which  provides  that  "every  tax 
upon  personal  property  is  alien  upon  the  real  property  of  the  owner  thereof, 
from  and  after  12  o'clock  m.  of  the  first  Monday  in  March  of  each  year."  But 
this  is  not  an  action  upon  a  judgment,  or  to  enforce  a  lien.  It  is  possible  that 
there  is  a  subsisting  judgment  or  lien  for  the  taxes  sued  for  which  the  tax 
collector  may  enforce  by  sale  in  the  usual  way.  It  is  possible  an  action  might 
lie  upon  the* tax  as  a  judgment  or  to  enforce  the  lien.  It  is  possible,  also,  that 
there  is  a  lien  without  any  provision  for  its  enforcement,  in  which  case  it  is 
simply  a  light  without  a  remedy.  But  this  is  merely  an  action  to  recover  a 
personal  judgment  upon  the  original  tax  itself,  which,  by  the-way,  is  averred 
to  be  an  indebtedness.  The  action  was  brought  under  the  act  of  April  23, 
1880,  (St.  1880,  p.  136;)  but,  although  taxes  are  usually  collected  in  this  state 
in  a  summary  manner,  there  are  several  other  statutory  provisions  about  ac- 
tions for  taxes,  and  in  none  of  them  is  it  indicated  that  the  action  is  deemed 
to  be  an  action  upon  a  judgment,  although,  in  one  particular  instance  only, 
it  is  provided  that  the  board  of  equalization  may  "direct  the  fo7*eclosuTe  of  the 
lien  of  such  tax  by  action,  which  proceeding  is  hereby  authorized  to  be  had." 
Pol.  Code,  §  3812.  This  last  provision  shows  that  there  is  a  clear  distinction 
intended  between  an  action  for  the  foreclosure  of  a  lien  and  an  ordinary  suit, 
such  as  is  provided  for  in  sections  3808,  3899,  and  3900  of  the  Political  Code, 
and  in  the  act  of  1880,  under  which  this  suit  was  brought.  And  it  will  be  ob- 
served that  in  the  case  provided  for  in  section  3900  a  general  writ  of  attach- 
ment must  issue  as  in  an  ordinary  civil  action.  It  would  seem  clear,  there- 
fore, that  a  suit  merely  to  recover  taxes  against  a  defendant  personally,  is  not 
an  action  upon  a  judgment,  or  an  action  to  foreclose  a  lien.  The  point  upon 
which  this  case  turns  was  elaborately  argued  and  considered  in  State  v.  Yellow 
Jacket  8,  M,  Co,,  14  Nev.  220.  The  provisions  of  the  statute  of  limitations 
were  the  same  there  as  here.  With  respect  to  taxes,  the  statute  of  Nevada 
made  a  tax  a  lien  on  the  property  indefinitely  until  it  was  paid,  but  did  not 
designate  it  as  a  "judgment. "  The  court  after  a  thorough  examination  of  the 
questions  presented,  held  that  the  action  to  recover  the  taxes  was  barred  by 
the  statute  of  limitations,  even  though  the  lien  might  not  be  considered  as 
removed.  And  the  diflFerence  above  indicated  between  the  statute  of  that 
state  and  this,  does  not  make  the  principle  upon  which  that  case  was  decided 
inapplicable  to  the  case  at  bar.    Judgment  affirmed. 

We  concur:    Searls,  C.  J.;  Shabpstein,  J.;  MoBIinstby,  J. 
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Carey  v.  Carey.    (No.  11,677.) 

(Bupreine  Court  of  OaHfomia.    October  29,  1887.) 

PivoBOE — Willful  Desebtion— Evidence. 

In  au  action  for  divorce  for  willful  desertion,  ire  evidence  showed  that  the  plain- 
tiff, after  the  desertion,  had  requested  the  defendant,  by  letter,  to  return,  and  that, 
althongh  they  had  met  several  times  on  the  street,  defendant  had  not  spoken  to 
plaintiff,  nor  in  any  way  signitied  a  willingness  lo  live  with  him  until  more  than  a 
year  after  such  request,  when  defendant,  by  lettw',  stated  that  she  was  ready  to  live 
HI  a  fit  and  proper  place  with  plaintiff,  but  refused  to  condone  any  otTense  which 
he  might  have  committed  against  her  or  his  marriage  obligations.  Hefd,  that  the 
court  was  justified  in  finding  willful  desertion,  and  in  granting  a  decree  for  plaintiff". 

Commissioners'  decision.     Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  A.  Van  B.  Paterson, 
Judge. 

The  plaintiff,  Wilson  Carey,  brings  this  action  to  obtain  a  divorce  from  the 
defendant,  Nancy  G.  Carey,  on  the  grounds  of  willful  desertion.  The  plain- 
tiff testified  that  the  defendant  had  not  lived  with  him  for  nearly  two  years, 
although  he  had  sent  her  a  letter  requesting  her  to  return  to  his  home,  which 
was  a  good  house,  suitable  for  her  to  live  in,  and  located  on  a  ranch  on  the 
Sonora  road;  that  he  did  not  get  any  response  to  his  letter  until  more  than  a 
year  after  it  was  sent  to  her;  that,  though  be  bad  seen  her  a  number  of  times 
during  the  year  prior  to  the  commencement  of  the  suit,  she  had  never  spoken 
to  him;  that  defendant  had  not  lived  or  cohabited  with  him  at  all  during  the 
two  years  last  past.  The  letter  introduced  in  evidence  bears  date  July  9, 1883^ 
Plaintiff  and  two  other  witnesses,  who  saw  the  letter  before  it  was  posted, 
testify  that  it  was  written  and  mailed  on  that  day.  On  cross-examination, 
plaintiff  testified  to  .having  received  a  letter  from  his  wife,  July  19,  1884, 
dated  at  Stockton,  July  15,  1884,  signifying  a  willingness  to  reside  with  the 
plaintiff  in  any  fit  and  proper  place  that  he  might  name,  and  saying  that  she 
would  await  his  call  and  request  to  that  end;  but  that  she  could  not  conflone 
any  offense  which  he  may  have  committed  against  her  or  his  marriage  obli- 
gations. The  letter  also  stated  that  defendant  had  no  means  to  take  her  to 
pUuntiff.  Defendant  testified  that  the  letter  written  by  plaintiff  wiis  received 
by  her  July  19, 1883,  and  that  the  letter  sent  by  her  dated  July  15,  was  mailed 
July  19,  1884.  She  testified  that  she  bad  never  refused  to  live  with  plaintiff, 
but  that  she  delayed  answering  his  letter  for  a  year  in  order  to  ascertain 
whether  he  was  acting  in  good  faith;  that  she  had  no  means  with  which  to 
go  to  her  husband,  but  had  raised  {^800  by  mortgage  of  her  property;  that  she 
could  not  goto  plaintiff  because  she  did  not  know  where  he  lived ;  that  she  did 
not  consider  the  homestead,  where  he  had  asked  her  to  go,  a  fit  and  proper 
place  for  her;  that  she  had  never  had  any  conversation  with  plaintiff,  though 
she  had  met  him  on  the  street  shortly  after  receiving  his  letter;  tjiat  she 
would  not  go  to  live  with  him  at  the  homestead.  Upon  the  evidence,  the 
jury  found  that  defendant  had  refused  to  live  with  plaintiff  for  more  than  a 
y^r  previous  to  bringing  the  suit,  whereupon  judgment  was  rendered  for 
plaintiff. 

Louttit,  Woods  &  Leoinsky,  for  appellant.     TF.  L,  DwcfZey,  for  respondent. 

Belcher,  C.  C.  The  plaintiff  and  defendant  were  married  in  June,  1879, 
and  thereafter  lived  together  as  husband  and  wife  until  some  time  in  Decem- 
ber, 1882.  They  had  no  children,  and,  so  far  as  appears,  no  common  property. 
In  January,  1883,  the  defendant  commenced  an  action  against  Jier  husband 
for  a  divorce.  It  does  not  appear  upon  what  ground  the  divorce  was  asked, 
but  the  case  was  tried  in  May,  1883,  and  the  divorce  denied.  In  August, 
1884,  this  action  was  commenced  by  the  plaintiff  to  obtain  a  divorce  from  the 
defendant  on  the  ground  of  willful  desertion.    The  defendant,  by  her  answer. 
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admitted  that  she  had  not,  since  the  nineteenth  day  of  December,  1882,  co- 
habited with  the  plaintiff,  but  alleged  that  her  failure  so  to  do  had  been  by 
reason  of  the  tefusal  and  neglect  of  the  plaintiff,  and  not  by  reason  of  any 
act  or  fault  on  her  part.  After  trial  the  court  below,  among  other  things, 
fdund  "that  for  more  than  one  year  priorto  the  commencement  of  this  action 
defendant  willfully  neglected  and  refused  to  live  with  plaintiff,  and  at  alJ  of 
said  time  had  the  intent  to  desert  him."  And  as  a  conclusion  of  law  it  was 
found  "that  the  defendant,  Nancy  G.  Carey,  has  willfully  deserted  her  said 
husband,  and  is,  and  at  the  commencement  of  this  action  was,  guilty  of  will- 
ful desertion,  and  by  reason  thereof  that  the  plaintiff  is  entitled  to  have  the 
bonds  of  matrimony  between  himself  and  defendant  dissolved."  Judgment 
was  accordingly  entered,  dissolving  the  bonds  of  matrimony  between  tlie  par- 
ties. ^  The  defendant  moved  for  a  new  trial,  and  has  appealed  from  the  judg- 
ment and  an  order  denying  her  motion.  The  only  point  made  for  the  appellant 
is  that  the  evidence  did  not  justify  the  decision  and  the  judgment. 

It  is  unnecessary  to  state  the  facts  shown  by  the  record.  It  is  enough  to 
say  that,  after  carefully  reading  all  the  testimony  brought  before  us  in  the 
transcript,  we  are  of  tlie  opinion  that  the  evidence  was  sutiicient  to  justify  the 
findings  of  fact,  and  the  conclusion  of  law  drawn  therefrom. 

The  judgment  and  order  should  therefore  be  affirmed. 

We  concur:    Foote,  C.  ;  IIayne,  0. 

By  the  Court.  For  the  reasons 'given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


C73  Cal.  621) 

City  of  Stockton  v.  Western  Fire  &  Marine  Ins.  Co.  and  others. 

(No.  11,864.) 
{Supreme  Court  of  Qdifurnia,    October  29,  1887.) 

1.  Taxation—Collection—Pleading — Legislative  Power. 

It  is  competent  for  the  legislature  to  prescribe  the  form  of  complaint  to  be  used 
in  an  action  by  a  city  to  recover  delinquent  taxes. 

2.  Same— Collection — Municipalities. 

The  complaint,  in  an  action  for  delinquent  taxes  by  a  city  organized  under  a 
special  charter,  was  according  to  the  form  prescribed  by  a  section  of  the  charter. 
There  was  nothing  to  indicate  that  such  section  had  been  repealed  or  moditied 
prior  to  the  adoption  of  Const.  Cal.  1879,  or  that  the  city  as  a  corporation  ever  re- 
organized under  the  act  of  1883,  (Acts  Cal.  1883,  p.  235,)  providing  for  the  organi- 
zation of  cities  under  general  laws.  Held,  that  the  complaint  was  not  obnoxious 
to  Const.  Cal.  1879,  art.  11,  §  6,  providing  that  ** corporations  for  municipal  pur- 
poses shall  not  be  created  by  special  laws;  but  the  legislature,  by  general  laws, snail 
provide  for  the  incorporation,  organization,  and  classitication,  iii  proportion  to  pop^ 
ulation  of  cities,  towns,'*  etc.  " 
8.  Same— Validity  of  Assessments— Time  of  Making. 

Const.  Cal.  1879,  art.  13,  J  8,  provides  that  "the  legislature  shall  by  law  require 
each  tax-payer  to  make  and  deliver  to  the  county  assessor  annually  a  statement  un- 
der oath,  setting  forth  specifically  all  the  real  and  personal  property  owned  bv 
such  tax-payer,  ♦  ♦  ♦  at  12  o  clock  meridian  on  the  first  Monday  of  March." 
Under  this  section  it  was  claimed  that  the  mortgage  assessed  by  plaintiff,  being  ex- 
ecuted on  the  thirteenth  of  March,  was  not  assessable  for  the  taxes  of  that  year. 
PlainlifTs  charter,  however,  provided  that  "the  city  council  shall  have  authority 
to  assess,  levy,  and  collect  annually  taxes  upon  all  the  pro(>erty  within  the  clly 
taxable  for  state  purposes;"  and  by  another  section  of  the  charter :  "It  shall  be. 
the  duty  of  the  ajsessor  to  prepare  between  the  first  day  of  January  and  the  first 
Monday  in  April  of  each  year  a  list  of  all  the  real  and  personal  property  within 
the  city  taxable  for  state  and  county  purposes,"  etc.  Held  that,  under  these  sec- 
tions, the  assessment  was  valid ;  and  such  sections  being  in  force  before  the  adoption 
of  Const.  Cal.  1879,  were  continued  in  force  until  repealed  by  some  general  law, 
by  virtue  of  Const.  Cal.  art.  11,  g  6;  providing,  inter  o/irc,  that  "cities  and  towns 
heretofore  or  hereafter  organized,  and  all  charters  thereof  framed  or  adopted  by  au- 
thority of  this  constitution,  shall  be  subject  to  and  controlled  by  general  laws." 
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« 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  cooi-t,  San  Joaquin  county;  J.  G.  Swinnertok, 
Judge. 

2>.  P.  TeriT/  and  /.  C.  Campbell,  for  appellant,  Frank  U.  Smith,  for  re- 
spondent. 

Foote,  C.  This  is  an  action  instituted  by  the  city  of  Stockton  to  recover 
certain  delinquent  taxes  which  had  been  assessed  upon  a  mortgage  for  885,000* 
executed  by  tlie  Masonic  Hall  Association  of  said  city  to  the  Western  Fire  & 
Marine  Insurance  Company,  on  the  thirteenth  day  of  March,  1884,  upon  cer- 
tain real  estate  and  improvements.  The  defendants  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufQcient  to  constitute  a  cause 
of  action.  The  demurrers  were  overruled,  and,  the  defendants  failing  to  an- 
swer, judgment  passed  for  tlie  plaintiff,  from  which  this  appeal  is  taken.  The 
technical  objections  urged  as  to  the  form  of  the  complaint  are,  it  seems  to  us, 
not  well  founded.  It  is  competent  for  the  legislature,  in  such  special  action 
as  this,  to  prescribe  the  form  of  complaint  to  be  used.  Richardson  v,  Tobin, 
45  Cal.  31;  Sullivan  v.  Mier,  67  Cal.  265,  7  Pac.  Rep.  691. 

The  form  of  the  complaint  died  in  this  action  is  that  prescribed  in  section 
21  of  the  charter  of  the  city  of  Stockton,  which  was  approved  on  the  twenty- 
seventh  of  March,  1872.  It  was  a  general  form  to  be  used  in  all  cases  for  the 
•collection  of  city  taxes  authorized  to  be  assessed  and  levied  under  that  char- 
ter. There  is  nothing  in  the  record,  or  in  the  acts  of  the  legislature,  to  show 
that,  prior  to  the  adoption  of  the  constitution  of  1879,  that  section  was  modi- 
fied or  repealed.  There  is  no  general  law  passed  since  that  time  which  so  af- 
fects it.  There  is  nothing  before  us  which  indicates  that  the  city  of  Stockton, 
as  a  corporation,  ever  reorganized  under  the  act  of  1888.  Acts  1883,  p.  235.^ 
It  must  be  true,  therefore,  that,  as  a  matter  of  law,  the  form  of  the  complaint 
is  not  obnoxious  to  anything  contained  in  section  6,  art.  11,  Const.  1879. 
Thomason  v.  Ashioorth,  14  Pac.  Rep.  618. 

But  tlie  further  point  is  made  that  the  complaint  makes  it  patent  that  the 
tax  was  illegally  assessed,  because  it  was  done  after  the  first  Monday  in  March 
of  the  year  1884.  In  support  of  this  contention,  section  8,  art.  13,  Const., 
is  cited.  It  provides  that  "the  legislature  shall  by  law  require  each  tax-payer 
in  this  state  to  make  and  deliver  to  the  county  assessor  annually  a  statement 
under  oath,  setting  forth  specifically  all  the  real  and  personal  property  owned 
by  such  tax-payer,  or  in  his  possession,  or  under  his  control,  at  12  o'clock 
meridian  on  the  first  Monday  of  March."  It  is  true  that  the  complaint  shows 
the  mortgage  was  not  executed  until  the  thirteenth  of  March,  1884,  and  there- 
fore it  could  not  have  been  assessed  for  taxation  on  the  first  Monday  in  March 
of  that  year.  But  it  does  not  follow  from  this  that  the  assessment  was  in- 
valid. 

The  charter  of  1872  provides,  among  other  things,  as  follows: 

"Sec.  15.  The  city  council  shall  have  full  power  and  authority  to  assess, 
levy,  and  collect  annually  taxes  upon  all  the  property  within  the  city  taxable 
for  state  purposes,  not  exceeding  1  per  cent,  upon  the  assessed  value  thereof, 
which  shall  be  paid  into  the  general  fund  for  cunent  expenses." 

"Sec.  17.  It  shall  be  the  duty  of  the  city  assessor  to  prepare,  between  the 
first  day  of  January  and"  the  first  Monday  in  April  of  each  year,  and  present 
to  the  city  council,  with  his  certificate  of  its  correctness,  a  list  of  all  the  real 
and  personal  property  within  the  city  taxable  for  state  and  county  purposes, 
with  a  true  valuation  thoreof." 

The  assessment  in  controversy  was  made  under  the  authority  given  by  the 
sections  of  the  charter  of  the  city  of  Stockton,  supra,  which  existed  prior  to 

'An  act  to  provide  for  the  organization,  incorporation,  and  government  of  manid- 
jMil  corporations,  approved  March  13,  1883.. 
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the  adoption  of  section  8,  art.  13,  Const.  This  court,  in  discussing  the  cliar- 
acter  o^  charters  such  as  the  one  under  consideration,  said  in  Desmond  v. 
Dunrif  55  Cal.  246-248:  "All  such  charters  must  remain  in  force  until  super- 
seded or  changed  in  the  mode  prescribed  by  the  constitution.  In  the  absence 
of  any  positive  provision  to  the  contrary,  this  is  necessarily  implied ;"  and  this 
particular  rule  thus  laid  down  has  not  been  overruled.  In  Thomason  v.  Ash- 
worth,  14  Pac.  Rep.  618,  the  latest  declaration  upon  the  matter,  this  language 
occurs:  "It  is  argued  that,  according  to  the  views  herein  expressed,  a  city 
may  have  its  charter  changed  without  its  consent.  This  is  a  proper  deduc- 
tion from  the  ruling  herein,  but  this  cannot  be  done  by  a  special  or  local  law 
applicable  alone  to  a  particular  charter.  The  result  can  only  be  reached  by  a 
general  law  affecting  all  corporations  or  may  be  all  of  a  class."  We  do  not 
mean  to  imply  that  the  legislature,  even  by  a  general  law,  can  substitute  an 
entirely  new  charter  for  an  old  one  without  the  consent  of  the  people  of  the 
locality.  To  that  extent  we  understand  the  decision  in  Desmond  v.  Dunn  to 
be  the  law. 

It  would  seem,  therefore,  under  section  6  of  article  11  of  the  constitution, 
that  the  sections  of  the  charter  heretofore  quoted  are  conti  nued  in  force.  And 
section  8  of  article  13  of  the  constitution,  having  reference  to  prospective  as- 
sessments for  taxation,  does  not  affect  the  sections  of  the  charter,  ^wpra,  be- 
cause they  were  in  force  prior  to  its  adoption,  and  are  continued  in  force  by 
section  6  of  article  11  of  the  constitution  until  modified  or  repealed  by  some 
general  law  enacted  with  reference  to  "all  corporations,  or  may  be  those  of  a 
class.'' 

There  is  nothing  in  the  complaint  which  makes  it  evident  that  the  money 
assessed  for  taxation  was  not  within  the  limits  of  the  city  of  Stockton  on  the 
first  Monday  of  March,  1884;  and,  there  being  no  answer  filed  in  the  cause, 
there  is  nothing  in  the  record  which  shows  that  any  double  taxation  was  in 
fact  levied. 

The  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


(73  Cal.  618)  Arnaz  t).  Gassen.    (No.  11,846.) 

{Supreme  Court  of  Chlifomia.    October  29,  1887.) 

1.  Conversion — Purchasing  Cattle  jvithout  Examining  Ear-Marks. 

In  an  action  for  the  conversion  of  certain  cattle,  it  appeared  that  plaintiff  lost  the 
number  claimed  to  have  been  converted;  that  defendant  bought  and  slaughtered 
cattle,  but  kept  no  book  in  which  he  entered  the  brands  of  cattle  purchastS;  that 
he  went  to  deiendant's  slaughter-house,  and  found  about  60  ears  of  cattle  bearing 
his  mark,  and  some  hides  witli  his  brand,  and  Avhile  thus  engaeed  was  ordere<laway 
by  a  man  who  said  he  had  charge  of  the  place;  that  after  the  cattle  were  missed 
defendant  said  he  bought  cattle,  and  paid  fortheni,  and  asked  no  questions,  etc., 
and  when  called  as  a  witness  did  not  deny  the  above  facts,  nor  that  ho  received  and 
killed  the  cattle,  but  said  he  didn't  know  what  marks  were  on  the  cattle  he  pur- 
chased about  the  time  these  were  lost,  did  not  examine  the  brands,  nor  look  for 
ear-marks,  and  did  not  know  anybody's  ear-mark  oi^  brand  in  the  county.  He 
claimed,  simplj',  that  he  paid  value  for  the  cattle,  //c/rf,  that  a  judgment  for  plain- 
tiff was  sustained  by  the  evidence. 

2.  Appeal — Harmless  Error. 

Where  it  appears  that  the  errors  assigned  could  not  have  prejudiced  the  appel- 
lant, the  decision  of  the  lower  court  will  not  be  disturbed. 

CJommissioners'  decision.     Bepaitment  2. 

Appeal  from  superior  court,  I^s  Angeles  county;  A.  BuirxsoN,  Judge. 
Wells f  Van  Dyke  <&  Lee  and  H,  T,  Qaye^  for  appellant.    Hoioard  &  SootU 
for  respondent. 
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Bel<dher,  C.  0.  This  is  an  appeal  from  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  the  defendant's  motion  for  a  'new  trial.  The  ac- 
tion was  brought  to  recover  damages  for  the  alleged  conversion  of  certain 
cattle.  The  court  found  that  defendant  had  wrongfully  converted  to  his  own 
use  25  head  of  cattle  which  were  the  property  of  plaintiff,  and  of  the  value 
of  $450. 

The  appellant  insists  that  the  findings  were  not  justified  by  the  evidence; 
but  we  thinh  they^  were.  It  was  proved  that  in  the  month  of  September,  1884, 
32  head  of  cattle,  consisting  of  cows,  heifers,  and  steers,  were  missed  from 
plaintiff's  herd;  25  of  them  being  his,  4  his  daughter's,  and  3  belonging  to 
other  parties.  The  plaintiff  had  not  sold  any  cattle  for  a  year.  Diligent  search 
was  made  for  the  lost  animals,  but  they  were  never  found.  The  defendant 
was  engaged  in  the  business  of  buying  and  slaughtering  cattle,  but  he  kept 
no  book  in  which  he  entered  the  marks  or  brands  of  the  cattle  slaughtered. 
Between  the  ninth  and  thirteenth  of  October  the  plaintiff  went,  with  the  man 
who  had  chai^ge  of  his  stock,  to  the  defendant's  slaughter-house,  and  there 
found,  as  he  estimated  the  number,  about  60  ears  of  animals  which  had  his 
mark  upon  them,  and  also  3  or  4  hides  which  were  marked  with  his  brand. 
While  he  was  examining  the  hides,  a  man  came  out  who  said  he  was  in  charge 
of  the  slaughter-house,  and  forbade  any  further  examination.  The  cattle  were 
supposed  to  have  been  stolen,  and,  shortly  after  they  were  missed,  one  of  the 
witnesses,  who  was  employed  to  inquire  into  the  matter,  and  see  if  he  could 
find  out  any  thing  about  them,  asked  the  defendant  if  he  had  bought  from  cer- 
tain parties  any  cattle  belonging  to  the  plaintiff,  and  his  reply  was:  '*I  buy 
cattle,  and  pay  for  them,  and  I  don't  ask  any  questions."  The  witness  fur- 
ther said  to  liim:  "You  bought  cattle  fxom  these  two  young  boys?"  and  the 
reply  was,  "I  bought  cattle.  I  don't  know  who  I  bought  them  from.  I  paid 
for  them."  The  defendant  was  called  as  a  witness  and  testified  in  his  own 
behalf.  He  did  not  deny  that  he  had  received  the  plaintiff's  cattle,  nor  that 
the  slaughter-house  referred  to  was  his*  nor  that  the  marked  ears  and  hides 
were  found  there,  as  testified  by  plaintiff.  On  the  contrary,  he  admitted 
that  he  bought  some  twenty  odd  head  of  mixed  cattle;  and  in  reference  to 
them,  on  his  cross-examination,  said:  "I  don't  know  anything  about  what 
marks  these  cattle  had  on  them,  or  brands  either.  I  did  not  examine  the 
brands;  there  are  so  many  brands.  I  do  not  look  for  ear-marks.  I  do  not 
know  anybody's  ear-mark,  or  anybody's  brand,  in  the  county. "  The  defend- 
ant claimed  that  he  paid  the  full  value  of  all  the  cattle  he  received,  and  seems 
to  have  thought,  if  he  did  that,  he  was  not  liable. 

Upon  these  facts — and  they  were  uncontradicted — it  is  difficult  to  see  how 
the  court  could  have  come  to  any  other  conclusion  than  that  shown  by  its 
findings. 

It  is  further  insisted  that  the  court  erred  in  overruling  objections  made  by 
counsel  for  defendant  to  certain  questions  put  to  witnesses  for  plaintiff,  and 
in  refusing  to  strike  out  the  answers  of  the  witnesseis  when  given.  We  are 
unable  to  see  that  the  defendant  was,  or  could  have  been,  prejudiced  by  any 
of  the  rulings  complained  of.  It  is  unnecessary  to  speak  of  them  separately. 
Some  of  the  objections  were  fnvolous,  and  all  of  them,  in  our  opinion,  were 
properly  overruled. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Haynb,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
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(74  Cal.  20) 

Ex  parte  Campbell  on  Habeas  Corpus.    (No.  20,324.) 
{Supreme  Court  of  Oalifomia.    October  31,  1887.) 

1.  Intoxicatino  Liquobs — General  and  Local  Laws — Constitutionality.. 

Const.  Cal.  art.  IJ,  1 11,  ]>rovides  that  any  county,  city,  town,  or  townsliii<may 
enforce  within  its  limits  all  such  local  police  regulations  as  are  not  in  conflict  with 
general  laws.  Held,  that  an  ordinance  of  the  city  of  Pasadena  prohibiting  the  keep- 
ing of  any  place  for  selling  or  giving  awa}' liquors  was  a  police  regulation,  the  power 
to  pass  whicb  was,  under  the  constitutional  provision,  exi^res-sly  delegated  to  the 
municipality,  and  conflicted  with  no  general  law  of  the  state,  nor  with  any  clause 
of  the  United  States  constitution.  Ex  parte  Stnith,  38  Cal.  708;  People  v.  Martin^  60 
Cal.  156,— followed.    McFabland,  J.,  diasentiug. 

2.  Appeal — Phacticb— Stipulations. 

An  appellate  court  is  warrantedJn  refusing  to  consider  a  question  subpiitted  for 
,     decision  under  a  stipulation  of  facts  which  by  reason  of  its  uncertainty  does  not 
present  the  matter  in  a  full  and  clear  manner. 

In  bank.  Proceedings  on  habeas  corpus  from  county  of  Los  Angeles;  W. 
A .  Cheney,  J  udge. 

Rearden  <fe  Ray,  for  petitioner.  N.  P.  Conropt  City  Atty.  of  Pasadena, 
and  Williams  dk  McKinley,  for  respondent. 

Paterson,  J.  The  petitioner  is  before  us  on  a  writ  of  habeas  corpus  to 
test  the  validity  of  an  ordinance  of  the  city  of  Pasadena,  duly  passed,  ap- 
proved, and  published,  for  a  violation  of  which  he  has  been  duly  convicted. 
The  ordinance  was  passed  February  19,  1887,  and  took  effect  on  the  first 
Monday  in  May,  1887.  The  following  provisions  only  are  germane  to  the 
matter  before  us: 

"Section  1.  It  shall  be  and  is  hereby  made  unlawful  for  any  person  or  per- 
sons, either  as  owner,  principal,  agent,  servant,  or  employe,  to  establish, 
open,  keep,  maintain,  or  carry  on,  or  assist  in  carrying  on,  within  the  corpo- 
rate limits  of  the  city  of  Pasadena,  any  tippling-house,  dram-shop,  cellar,  sa- 
loon, bar,  bar-room,  sample-room,  or  other  place  where  spirituous,  vinous, 
malt,  or  mixed  liquors  are  sold  or  given  away;  *  *  *  provided  that  the 
prohibitions  of  this  ordinance  shall'not  apply  to  the  sale  of  liquors  for  medic- 
inal purposes  by*  a  regularly  licensed  druggist,  upon  the  prescription  of  a  phy- 
sician entitled  to  practice  medicine  under  the  laws  of  the  state  of  California; 
nor  shall  such  prohibitions  apply  to  the  sale  of  such  liquors  for  chemical  or 
medicinal  purposes." 

Violations  of  the  ordinance  are  declared  to  be  misdemeanors.  The  com- 
plaint under  which  petitioner  was  convicted  charged  that  the  said  Campbell, 
at  the  time  and  place  aforesaid,  (May  3,  1887,)  did  keep  and  maintain  a  cer- 
tain dram-shop,  saloon,  ajid  bar-room^  where  spirituous  and  malt  liquoi-s  were 
then  sold,  said  defendant  being  then  ancl  there  the  owner  thereof;  that  said 
defendant  was  not  then  and  there  a  regularly  licensed  druggist,  and  the  liquors 
then  and  there  sold  by  him  were  not  sold  for  either  chemical  or  medicinal  pur- 
poses. 

In  addition  to  the  facts  above  stated,  counsel  for  the  petitioner  and  for  the 
people  have  stipulated  "that  there  has  not  since  the  first  day  of  May,  1887, 
been  any  ordinance  of  the  city  of  Pasadena. requiring  a  license  to  sell  vinous, 
malt,  or  mixed  liquors  in  any  quantity.  That  there  was  an  ordinance  of  the 
city  of  Piisadena  requiring  a  license  to  retail  spirituous,  vinous,  malt,  and 
mixed  hquors,  passed  in  June,  1886,  which  was  in  force  up  to  the  first  day  of 
'  May,  1887;  arid  the  said  city  issued  a  license  under  said  ordinance  to  peti- 
tioner to  retail  and  sell  spirituous,  vinous,  malt,  and  mixed  liquors  up  to  the 
fli-st  day  of  May,  1887;  but  said  ordinance  was  repealed  February  19,  1887, 
the  repeal  taking  effect  May  1,  1887.  That  the  petitioner  has  paid  all  county 
and  municipal  taxes  assessed  against  the  spirituous,  vinous,  malt,  and  mixed 
liquors  owned,  kept,  and  sold  by  him  in  said  saloon  in  said  city  of  Pasadena." 
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It  is  claimed  by  the  petitioner  that  the  ordinance  is  void,  because  it  con- 
flicts with  section  13,  art.  1,  of  the  constitution  of  this  state,  which  provides 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  It  has  been  held  that  an  act  which  substantially  destroys  the 
property  in  intoxicating  liquors  owned  and  possessed  by  persons  within  the 
state  when  the  act  took  effect,  by  preventing  the  sale,  keeping,  or  giving 
away  of  the  same,  except  for  medicinal  purposes,  is  violative  of  this  provision 
of  the  constitution,  and  in  its  application  to  such  liquors  is  inoperative  and 
void.  Wynehamer  v.  People,  13  N.  Y.  378;  Bertlioify.  O'Reilly,  74  N.  Y. 
516. 

That  question,  however,  is  not  properly  before  us  in  this  proceeding.  It  is 
not  shown  by  the  record  when,  if  ever,  the  petitioner  became  the  owner  of 
the  liquor  sold.  The  last  paragraph  of  the  above  stipulated  facts,  as  to  pay- 
ment of  taxes,  was  intended,  no  doubt,  to  present  the  question  arising  out  of 
ownership  for  an  opinion,  but  the  language  is  so  uncertain  in  its  effect  that 
it  ought  not  be  taken  as  the  basis  of  a  decision  upon  so  grave  and  impor- 
tant a  constitutional  question.  In  all  inquiries  upon  matters  of  this  kind  the 
facts  should  be  full  and  clear,  or  the  court  should  refuse  to  consider  .the  ques- 
tion. Bartemeyer  v.  Iowa,  18  Wall.  129.  The  same  may  be  said  of  the  con- 
tention that  the  ordinance  is  void  under  section  8,  art.  1,  subd.  3,  Const.  U. 
S.,  because  no  distinction  is  made  between  imported  wines  and  liquors,  re- 
maining in  the  original  and  unbroken  packages,  and  other  wines  and  liquors; 
there  is  nothing  to  show  the  character  of  the  liquors  sold  by  the  petitioner. 
Furthermore,  the  petitioner  is  charged  with  keeping  a  bar-room,  and  toe  conr 
sider  the  case  only  upon  that  'basis.  It  is  further  claimed  that  the  ordinance 
is  void,  because,  "under  the  municipal  corporation  act,  the  city  of  Pasadena 
was  not  authorized  to  pass  the  ordinance,  (St.  1883,  c.  49,  §  862,  subd.  1-10;) 
for,  if  the  legislature  had  intended  to  confer  the  power  to  prohibit  the  sale  of 
wines  and  liquors  upon  cities  of  the  sixth  class,  (of  which  Pasadena  is  one,) 
it  would  have  said  so  in  direct  terms,  as  was  done  in  the  case  of  cities  of  the 
fourth  class." 

Prior  to  the  adoption  of  the  constitution  of  1879,  the  local  authorities  pos- 
sessed only  such  powers  as  were  expressly,  or  by  necessary  implication,  con- 
f  eiTcd  upon  them  by  their  charters.  It  is  now  provided  that "  any  county,  city, 
town,  or  township  may  make  and  enforce  within  its  limits  all  such  local  po- 
lice, sanitary,  and  other  regulations  as  are  not  in  conflict  with  general  laws." 
Article  11,  §  11,  Const.  Under  this  provision,  every  county,  city,  town,  or 
township  may  adopt  and  enforce  such  constitutional  police  regulations  as  are 
not  in  conflict  with  general  laws.  It  has  the  same  powers  over  its  own  local 
police  and  sanitary  idfairs  as  were  formerly  granted  by  the  legislature,  and, 
unless  the  exercise  thereof  will  conflict  with  the  operation  of  general  laws,  it 
may  make  and  enforce  the  same  through  its  local  government.  That  such  a 
law  as  the  one  before  ns  is  not  repugnant  to  any  clause  of  the  constitution  of 
the  United  States  there  can  be  no  doubt.  The  supreme  court  of  the  United 
States  has  decided  uniformly  that  "the  usual  ordinary  legislation  of  thestates 
regulating  or  prohibiting  the  sale  of  intoxicating  liquors  raises  no  question 
under  the  constitution  of  the  United  States  prior  to  the  fourteenth  amend- 
ment of  that  instrument.  The  right  to  seU  intoxicating  liquors  is  not  one  of 
the  privileges  and  immunities  of  the  citizen  of  the  United  States,  which  by  . 
that  amendment  the  states  were  forbidden  to  abridge, "  {Bartemeyer  v.  Iowa, 
supra;  License  Cases,  5  How.  504;  Beer  Qo.  v.  Masaachusetts,  97  U.  S.  32 ;)  and 
that  the  power  to  license,  regulate,  or  prohibit  tippling-houses  is  a  constitu- 
tional right,  which  may  be  enforced  as  a  police  regulation  through  proper  leg- 
islation, is  no  longer  an  open  question  in  this  state.  In  Ex  parte  Smith,  38 
Cal.  708,  it  was  said:  "Legislatures  have  enacted  a  variety  of  laws,  which  un- 
doubtedly, in  a  general  sense,  affect  the  rights  of  life,  liberty,  property,  safety, 
and  happiness  by  way  of  restraint.    Of  such  are  laws  regulating  the  slaughter 
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of  animals,  the  interment  of  the  dead,  tlie  erection  of  buildings  in  cities  and 
towns  of  inflammable  material,  the  manufacture  and  keeping  of  gunpowder 
and  other  explosive  compounds,  the  vending  of  poisons  and  other  noxious 
drugs,  the  sale  of  intoxicating  beverages  to  certain  classes  of  persons,  as  In- 
dians, and  even  to  all  classes  of  persons,  as  in  the  case  of  the  prohibitory 
liquor  laws  of  Mafne  and  Massachusetts,"     Ex  parte  McClain,  61  Cal.  437. 

Unless  we  are  prepared,  therefore,  to  overrule  the  decisions  of  our  own 
state,  and  di3regard  the  opinions  of  the  supreme  court  of  the  United  Stsites, 
we  must  hold  that  the  oi-dinance  in  question  is  free  from  objection  so  far  as 
its  constitutionality  is  concerned;  that  it  is  not  violative  of  any  clause  of  the 
constitution  of  the  United  States,  and  that  it  is  in  its  scope  and  operation 
within  the  police  powers  which  may  be  lawfully  enforced  under  the  provisions 
of  the  constitution  of  this  state. 

There  is  but  one  question  remaining  to  be  considered:  Is  the  ordinance  "in 
conflict  with  general  laws?"  Section  11,  art.  11,  Const., clearly  subordinates 
the  powers  conferred  upon  counties,  cities,  towns,  and  townships  to  the  gen- 
eral laws  of  the  state.  It  is  claimed  that  the  ordinance  before  us  is  m  conflict 
with  general  laws,  because  "the  one  prohibits,  the  other  makes  full  provision 
for,  the  granting  of  licenses  for  the  sale  of  spirituous,  vinous,  and  malt  liq- 
uors." In  support  of  this  contention,  counsel  cites  sections  3356, 3381, 3382, 
4045,  4408,  Pol.  Code,  and  subdivision  93,  §  25,  of  the  county  government  act, 
(St.  1883,  p.  303.)  The  provisions  of  the  Political  Code  referred  to  are  un- 
constitutional, and  no  longer  operative.'  This  was  deoidedin  People  v.  Mar- 
tin, 60  Cal.  156,  where  it  is  said  that  "the  taking  of  the  power  to  impose  such 
taxes  [licenses]  from  the  legislature,  and  vesting  it  in  the  local  authorities,  is 
but  another  of  the  many  evidences  to  be  found  in  the  new  constitution  of  the 
intention  to  bring  mattei*s  of  a  local  concern  home  to  the  people."  Those  sec- 
tions of  the  Code,  therefore,  stand  annulled  by  the  constitution. 

Section  25  of  the  county  government  act  confers  upon  the  boards  of  super- 
visors, in  their  respective  counties,  power  to  make  and  enforce  "all  such  local 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict  with  general 
laws."  There  is  nothing  in  tue  case  before  us  to  show  whether  the  board  of 
supervisors  of  Los  Angeles  county  have  ever  made  any  regulations  with  re- 
spect to  the  sale  of  wines  or  liquors  in  saloons  and  bar-uooms;  but  manifestly, 
such  regulations,  if  made,  could  not  operate  to  divest  the  authorities  of  the 
city  of  the  right  to  legislate  upon  the  same  subject,  and  enforce  such  regula- 
tions within  the  city  limits.  The  regulations  of  the  board  of  supervisors 
would  not  be  a  general  law,  within  the  meaning  of  the  provisions  of  section 
11,  art.  11,  Const. 

Our  attention  has  not  been  called  to  any  general  law  from  which  an  inten- 
tion on  the  part  of  the  legislature  to  prohibit  such  oi*dinances  as  the  one  before 
us — local  police  regulations  in  cities — can  be  inferred.  It  is  true,  as  claimed 
by  the  petitioner,  the  legislature  has  by  many  acts  manifested  the  pnlicy  of 
encouraging  the  growth  of  the  grape,  and  the  manufacture  of  wines  and 
brandies,  by  our  people,  and  has  considered  the  liquor  tratflc  heretofoi*e  as  a 
legitimate  source  of  revenue;  but  no  act  now  in  force  and  effect  is  by  its  ex- 
press terms,  or  by  implication,  a  limitation  upon  the  powers  of  the  munici- 
palities of  the  state  to  regulate  or  prohibit  the  sale  of  intoxicating  liquora  in 
bar-rooms.  The  legislature  has  prohibited  the  sale  of  liquors  to  minors,  and 
in  the  lobbies  of  theaters,  near  camp-meetings,  and  in  and  al)out  ceii;ain  pub- 
lic buildings  and  institutions  of  learning.  It  has  also  repealed  wh'it  was 
known  as  the  "Siinday  Law,"  and  by  an  act  recently  passed  has  made  it  un- 
lawful to  sell,  or  offer  to  sell,  under  the  name  of  wine,  or  under  any  name  desig- 
nating pure  wines,  any  substance  or  compound  except  pure  wine  or  pure  grape 
must,  as  deflned  in  the  act;  and  has  appropriated  a  large  sum  of  money  for 
the  use  of  the  state  board  of  viticulture.  All  these  are  indicative  of  a  policy 
to  r^ulate. 
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There  is  nothing  in  these  acts  inconsistent  with  the  constitutional  author- 
ity vested  in  the  municipalities  to  make  and  enforce  such  local  regulations  re- 
specting saloons,  etc.,  as  may  be  deemed  best  by  the  local  legislative  bodies. 
Section  11  of  article^  11  is  itself  a  charter  for  each  county,  city,  town,  and 
township  in  the  state,  so  far  as  its  local  regulations  are  concerned,  and  noth- 
ing less  than  a  positive  and  general  law  upon  the  same  subject  can  be  said  to 
create  a  conflict  within  the  meaning  of  that  section.  Ex  parte  Ah  Toy,  57 
Cal.  92. 

There  is  nothing  in  this  case  which  requires  us  todetermin,eany  other  ques- 
tion than  the  right  of  the  city  to  pievent  tippling-houses,  dram-sliops,  and 
bar-rooms,— a  question  entirely  different  from  that  sought  to  be  raised  by  peti- 
tioner, arising  out  of  the  ownership  and  manufacture  of  wines,  etc. 

Not  only  is  there  nothing  in  the  provisions  of  the  ordinance  before  us  incon- 
sistent wi*h  general  laws,  but  its  provisions  are  in  harmony  with  the  author- 
ity expressly  vested  in  cities  of  the  sixth  class  by  section  862  of  the  municipal 
corporation  act  of  March  13,  1883,  which  provides  that  the  board  of  trustees 
shall  have  power  "to  pass  all  ordinances  not  in  conflict  with  the  constitution 
and  laws  of  this  state,  or  of  the  United  States. "  This  act  of  March  13, 1883.  is 
in  harmony  v\'ith,  and  passed  in  obedience  to,  the  provisions  of  section  6,  art. 
11,  Const.  In  cases  of  this  kind  we  have  nothing  to  do  with  the  policy  of  the 
law.  That  is  a  matter  for  the  legislature.  In  determining  the  question  whether 
there  is  a  conflicU  we  look  only  at  the  law  itself,  which  is  the  best  and  only 
evidence  of  the  policy  of  the  state  on  the  question  before  us. 

The  petitioner  is  remanded  to  custody. 

We  concur:  Searls,  C.  J.;  McKinstry,  J.;  Thornton,  J.;  Temple,  J.; 
Sharpstein,  J. 

McFarland,  J.  I  dissent.  There  is  no  pretense  that  the  ordinance  in 
question  is  the  result  of  the  exercise  of  the  power  to  regulate^  or  to  raise 
revenue  for  municipal  purposes  by  license  or  tax.  It^  clear  purpose  is  prac- 
tically to  destroy  the  ownership  of  certain  commodities  which,  in  other  parts 
of  the  state,  are  recognized  and  dealt  with  as  property  as  fully  as  is  flour,  or 
bacon,  or  sugar.  One  of  them — wine — is  the  product  of  a  leading  industry. 
It  provides  that  these  commodities  shall  not  be  sold  or  given  away  at  any 
place  within  the  bounds  of  the  municipality.  The  power  to  sell  or  dispose  of 
property  gives  to  it  its  main  valuable  quality;  and  to  take  away  this  quality 
is  to  substantially  confiscate  it.  Without  discussing  the  many  other  grave 
constitutional  questions  which  the  case  presents, — the  discussion  of  which 
other  duties  prevent, — I  will  content  myself  with  saying  here  that  in  my 
opinion  the  ordinance  is  "in  conflict  with  general  laws."  The  text  of  a  state 
constitution  is  necessarily  terse  and  concise,  and  it  may  be  assumed  that  its 
f ramers,  in  stating  a  rule  or  principle,  used  as  few  words  as  would  fairly  ax- 
press  the  idea  intended.  The  evident  intention  of  the  clause  above  quoted 
was  to  prevent  any  confusion  or  discord  or  incongruity  between  the  general 
legislation  of  the  state  in  its  broad  sovereign  capacity,  and  the  special  legisla- 
tion of  its  dependent  municipalities.  An  ordinance,  therefore,  may  be  in 
conflict  with  general  laws,  although  the  latter  may  not  in  express  terms  for- 
bid the  passage  of  the  former.  Whatever  is  inconsistent  or  inharmonious  or 
at  variance  with  or  contradictory  of  or  repugnant  to  the  general  policy  of  the 
state,  as  expressed  in  its  general  laws,  is  "in  conflict"  with  those  laws.  And 
that  there  is  a  conflict  in  this  sense  between  an  ordinance  which  substantially 
declares  that  certain  commodities  shall  not  be  property,  and  general  laws  of 
the  state  which  not  only  impliedly,  but  expressly,  declare  that  they  are  prop- 
erty, seems  to  be  too  clear  for  discussion.  From  the  first  to  the  last  session 
of  the  legislature  of  this  state,  wines  and  liquors  have  been  recognized  as 
property,  and  as  a  legitimate  source  of  revenue.  The  policy  of  the  state  has 
l>een  to  encourage,  not  to  cripple,  their  manufacture. 
v.l6p.no.7— 21 
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Prior  to  the  new  constitution,  tbe  state  usually  licensed  their  sale.  Since 
the  new  constitution  was  adopted,  that  source  of  revenue  has  been  turned 
over  to  the  counties.  The  county  government  bill,  which  is  a  "general  law," 
expressly  authorizes  the  county  governments  to  license  such  sale;  and  the  city 
of  Pasadena  is  not  authorized  by  its  charter  to  suppress  it.  The  state,  too, 
has  provided  for  a  "State  Board  of  Viticulture,"  and  appropriated  to  its  use  a 
large  sum  of  money.  Among  the  duties  prescribed  for  this  board  is  the  se- 
lecting of  persons  competent  to  lecture  and  impart  instruction  "in  methods 
of  culture,  pruning,  fertilizing,  fermenting,  distilling,  and  rectifying. "  It  is 
also  provided  that  the  board  of  regents  of  the  University  of  California  shall 
provide  for  special  instruction  "in  the  arts  and  sciences  pertaining  to  viti- 
culture, the  theory  and  practice  of  fermentation,  distillation,  and  rectification, 
and  the  management  of  cellars,  to  be  illustrated,"  etc.;  also  for  an  examina- 
tion and  report  upon  the  woods  of  the  state  "procurable  for  cooperage;"  also 
for  an  analysis  of  "soils,  wines,  brandies,  and  grapes."  And,  furthermore, 
the  legislature,  at  its  recent  session,  passed  an  act  expressly  providing  for  the 
sale  of  wine,  and  for  the  prevention  of  fraud  "in  the  manufacture  and  sale 
thereof."  St.  1887,  p.  46.  It  expressly  provides  that  the  state  comptroller 
shall  furnish  printed  labels  to  be  put  on  the  bottles  and  packages  "in  which 
wine  is  sold. "  Section  7.  Section  6  provides  that "  in  all  'tales,  and  con  tracts 
for  sale,  production,  or  delivery,  ot products  defined  in  thi^  act,  such  prod- 
ucts, in  the  absence  of  a  written  agreement  to  the  contrary,  shall  be  pre- 
sumed," etc.  Section  8  provides  that  "it  is  desired  and  required  that  all  and 
every  grower,  manufacturer,  trader,  handler,  or  bottler  of  California  wine, 
when  selling,  or  putting  up  for  sale,  ,any  California  wrne,  *  *  *  shall 
plainly  stencil,  brand,"  etc.  The  act  is  quite  a  long  one,  and  provides  in  de- 
tail for  the  sale  of  wine,  and  the  prevention  of  its  adulteration.  Now,  sup- 
pose that  the  legislature  had  passed  another  act  providing  that  neither  spirit- 
uous, vinous,  nor  malt  liquors  should  be  sold  or  given  away  at  any  place,  is 
there  any  sensible  man  who  would  not  say  that  the  two  acts  were  "'^in  con- 
flict?" But  the  provision  above  supposed  has  been  put  into  an  ordinance  of 
the  city  of  Pasadena;  and  is  not  the  conflict  clearly  there? 

The  notion  of  local  self-government  was  never  intended  to  be  pushed  to 
the  extreme  of  disregarding  and  defeating  the  will  of  the  legislature,  which 
speaks  and  acts  for  the  state. 

In  my  opinion  the  petitioner  should  be  discharged. 


(74  Cal.  30) 

People  v.  Lee  Chuck.    (No.  20,311.) 

{Supreme  Court  of  Calif omia.    November  1,  1887.) 

1.  Homicide— EviDENci&—CR088-ExAMrNATioK  of  State's  WiTNEes— Facts  Material  to 

Defense. 

On  the  trial  of  an  indictmeut  for  wnrder,  where  the  theory  of  tbe  defense  is  that 
there  had  been  a  controversy  between  two  societies  called  the  '*  Bo  Sin  Sear  Society  " 
and  the  **Guy  Sin  Sear  Society,"  deceased  and  a  prosecuting  witness  belonging  to 
the  former,  and  the  defendant  to  the  latter;  that  tne  members  of  the  former  society 
were  specially  hostile  to  the  defendant ;  that  the  witness  and  deceased,  as  represent- 
atives of  theformer  society,  had  met  defendant  and  others,  as  representatives  of 
the  latter  society,  to  settle  the  controversy ;  and  that  at  the  meeting  the  witness  and 
deceased  threatened  the  life  of  defendant, — it  is  proper,  on  cross-examination  of  such 
witness,  and  for  the  purpose  of  showing  his  hostility,  to  ask  questions  tending  to 
prove  such  state  of  facts  and  threats,  although  such  evidence  may  tend  to  prove  a 
fact  material  to  tbe  defei^se. 

2.  Same — Sblf-Defrnsb — Threats — Evidence. 

Where,  on  the  trial  of  an  indictment  for  murder,  the  evidence  for  tbe  prosecution 
shows  that,  at  the  time  of  the  killing,  defendant  was  incased  in  a  steel  armor,  and 
armed  with  four  pistols,  it  is  competent  for  defendant  to  explain  this  fact  by  show- 
ing that  he  had  had  reason  to  think  his  life  in  danger,  and  for  that  reason  bad  so 
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armed  himself.  And  evidence  tending  to  show  that  two  organizations,  of  which  de- 
ceased was  a  member,  had  threatened  defendant's  life,  and  that  defendant  had  been 
informed  of  sach  threats,  is  competent  for  that  purpose. 

3.  Same—Instructions— Stating  that  Defendant  has  not  Denied  the  Kiblino. 

On  the  trial  of  an  indictment  fo-r  murder  it  is  improper  for  the  court,  in  charging 
the  jurv,  to  say  that  the  defendant  did  not  dispute  that  he  killed  the  deceased,  where 
such  aamission  was  neither  made  at  the  trial,  nor  implied  in  the  theory  of  the  de- 
fense. 

4.  Same— Admission  op  Killing  Implied  by  Theory  of  Defense. 

Where  the  theory  of  defendant,  in  an  indictment  for  murder,  is  that  be  and 
others  were  walking  peacefully  along  a  street,  when  they  were  surprised  by  shots 
fired  by  deceased,  and  that  thereupon  defendant  and  his  companions  began  firing, 
and  were  fired  at  b^*^  deceased  and  others  with  him.  and  that  in  the  afiray  deceased 
was  killed,  but  bv  whom  was  uncertain,  this  theory  does  not  imply  an  admission 
that  the  decease<f  was  killed  by  defendant. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
D.  J.  TooHY,  Judge. 

McAllister  dk  Bergin,  Lyman  A,  Mowry,  and  Wm.  A.Nygh,  for  appellants. 
Geo.  A,  Johnson,  Atty.  Gen.,  for  the  People. 

Temple,  J.  The  defendant  was  convicted  for  the  murder  of  Yin  Yuen, 
who  was  killed  at  about  noon,  on  Washington  street,  in  San  Francisco.  The 
witnesses  who  were  present  when  the  homicide  was  committed  are  Chinese, 
and  there  is  a  wide  discrepancy  in  their  testimony,  although  the  evidence  of 
ail  the  witnesses  on  either  side  harmonizes  wonderfully  with  the  testimony  of 
the  other  witnesses  on  the  same  side.  On  the  part  of  the  prosecution  It  is 
made  to  appear  that  defendant,  with  several  other  Chinamen,  was  standing 
on  Washington  street  when  the  deceased  came  peaceably  along,  and,  just  as 
he  passed  the  defendant  on  the  sidewalk,  defendant  presented  liis  pistol  and 
fired;  that  Yin  Yuen  instantly  fell,  and  defendant  again  fired  at  him;  and 
thereupon  the  others  who  were  standing  there,  some  five  or  six,  commenced 
firing  at  the  dieceased,  who  was  lying  helpless  on  the  ground.  The  defend- 
ant's witnesses  all  state  that  some  five  or  six  Chinamen  were  standing  at  the 
same  point  on  Washington  street,  when  the  defendant  with  two  other  Chi- 
namen came  along  up  Washington  street.  As  they  passed  the  group,  Yin 
Yuen  fired  a  shot  at  the  defendant,  who  stepped  into  the  street,  and  looked 
around.  As  he  did  so  Yin  Yuen  fired  the  second  shot,  and  thereupon  defend- 
ant and  his  two  friends  drew  their  pistols,  and  commenced  firing,  as  did  also 
the  other  Chinamen  who  were  with  Yin  Yuen.  That  the  two  groups  fired 
several  shots  at  each  other,  and  that  during  the  firing  Yin  Yuen  fell. 

On  the  trial  Chow  Hin  was  the  principal  witness  on  the  part  of  the  prose- 
cution. According  to  his  own  testimony,  he  was  in  company  with  Yin  Yuen, 
or  immediately  behind  him,  walking  along  Washington  street,  at  the  time 
Yin  Yuen  was  attacked  and  killed  by  the  defendant.  The  defense  attempted 
to  show,  on  cross-examination  of  this  witness,  that  he  was  hostile  to  the  de- 
fendant. I  will  quote  from  the  bill  of  exceptions  sulRcient  to  show  the  nature 
of  the  controversy:  "Question,  Who  is  the  person  who  keeps  that  book? 
T?i€  Court,  What  is  the  object  of  it?  Counsel  for  Defendant,  The  object  is 
tills,  your  honor:  We  are  seeking  to  shQw  the  feeling  of  this  witness,  aiid  the 
animus  whigh  he  has  in  this  prosecution.  He  is  a  member  of  the  Bo  Sin  Sear 
society.  There  has  been  a  feud  between  that  society  and  the  Guy  Sin  Sear 
society  for  a  long  time.  The  deceased  was  a  member  of  the  Bo  Sin  Sear  so- 
ciety. They  had  quarreled  for  two  months  previous  to  this  shooting.  They 
had  been  out  to  the  cemetery  together  to  settle  their  disputes,  and  had  gone 
through  with  certain  ceremonies.  Lee  Chuck  was  out  there;  this  witness  was 
out  there.  They  attacked  Lee  Chuck  the  day  previous  on  Jackson  street. 
They  also  threatened  Lee  Chuck  on  the  very  day  previous  to  this  shooting  that 
he  should  not  leave.  This  witness  is  a  member  of  that  society.  The  deceased 
is  another.    We  want  to  show  his  connection  with  the  society;  we  want  to 
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show  his  previous  quarrels.  We  want  to  show  what  his  animus  is.  We  want 
to  show  that  this  society  has  subscribed  money  to  carry  on  this  prosecution, 
and  we  want  to  show  this  man  does  not  stand  here  as  an  impartial  witness; 
that  he  stands  here  as  a  member  of  the  Bo  Sin  Sear  society,  with  a  bitter  feud 
on  the  part  of  the  society  against  the  Guy  Sin  Sear  society,  and  against  Lee 
Chuck  as  a  member  thereof.  That  the  Bo  Sin  Sear  society  has  been  indulg- 
ing in  threats  against  the  Guy  Sin  Sear  society,  tlie  result  of  which  was  that 
Lee  Chuck  went  and  got  a  coat-of-mail,  and  armed  himself  with  three  or  four 
pistols,  in  order  to  protect  himself,  and  was  attacked  on  Washington  street 
in  tliis  city.  We  have  a  right  to  show  the  animus  of  the  witness,  and  show 
his  feelings  toward  the  defendant."  The  objection  that  the  evidence  was  in- 
competent, irrelevant,  and  immaterial  was  sustained  by  the  court,  and  the  de- 
fendant excepted. 

The  question  was  repeated  in  various  forms,  with  the  Same  result.  The 
last  two  questions  and  the  rulings  were  as  follows:  *' Question,  Did  you  and 
the  deceased,  two  or  three  months  before  this  shooting,  go  out  to  the  cemetery 
as  members  of  the  Bo  Sin  Sear  society,  and  meet  there  Lee  Chuck  and  certain 
members  of  the  Guy  Sin  Sear  society?  Did  you  go  through  there  certain  cer- 
emonies, such  as  cutting  a  chicken's  head,  and  trying  to  settle  the  feud  be- 
tween those  two  societies?  Did  you  part  in  enmity,  and  did  you  and  the  de- 
ceased on  that  occasion  make  distinct  thteats  against  the  life  of  Lee  Chuck? 
The  Assistant  District  Attai-ney.  The  same  objection,  your  honor.  The  Court. 
Same  ruling  and  exception.  Counsel  for  Defendant,  We  shaU  except  on  the 
part  of  the  defendant.  Q,  Did  you  and  the  deceased,  representing  the  Bo  Sin 
Sear  society,  with  a  party  of  other  men,  go  out  to  the  cemetery  two  or  three 
months  before  this  shooting?  Did  you  meet  there  Lee  Chuck  and  a  number 
of  men  representing  the  Guy  Sin  Sear  society?  Did  you  have  any  angry  con- 
troversy at  that  time?  Did  you  and  the  deceased  both  then  make  threats  at 
Lee  Chuck?  Did  the  deceased  then  draw  his  pistol  on  Lee  Chuck,  and  threaten 
to  shoot  him  at  that  time?  The  Assistant  District  Attorney,  The  same  ol)- 
jection,  your  honor.  2'/?c  Cowr^  Same  ruling.  Counsel  for  D^endant.  We 
except  on  behalf  of  the  defendant.  '* 

There  may  be  some  matters  in  the  original  offer  which  would  not  be  proper 
evidence  on  cross-examination,  but  this  cannot  be  said  of  the  subsequent 
questions.  It  is  implied  that  there  was  a  feud  between  two  Chinese  socie- 
ties, and  that  the  society  of  which  the  deceased  and  the  witness,  were  mem- 
bers were  specially  hostile  to  the  defendant,  and  it  was  sought  to  be  shown, 
in  connection  with  this,  that  the  deceased  and  the  witness,  when  the  two  so- 
cieties met  to  arrange  their  controversy,  threatened  the  defendant.^  This  evi- 
dence was  clearly  admissible.  It  is  no  objection  to  such  evidence  that  it  would 
tend  to  prove  some  fact  material  to  the  defense,  if  it  were  also  under  the  rules 
of  evidence  legitimate  cross-exanjination. 

The  case  of  Thornton  v.  Hook,  36  Cal.  223,  only  sustains  the  proposition 
that  the  court,  haying  a  certain  discretion  to  control  the  order  in  which  testi- 
mony may  bo  introduced,  may  sometimes  refuse  to  allow  cross-examination  as 
to  matters  which  would  more  properly  be  received  as  direct  testimony  from 
the  party  seeking  to  cross-examine.  Here  the  object  was  to  show  that  the 
witness  was  hostile.  The  defendant  could  not  justly  be  compelled  to  recall 
and  miike  the  witness  his  own  to  do  that.  The  court  erred  in  susUiining  the 
objection. 

Since  the  case  must  be  reversed  on  other  grounds,  it  is  not  necessary  to  no- 
tice the  unfortunate  remark  of  the  court,  made  while  counsel  for  the  defense 
was  opening  his  case  to  the  jury,  further  than  to  say  that  the  line  of  defense 
there  indicated  seems  to  have  been  a  proper  one,  and  the  judge  was  not  justi- 
fied in  discrediting  it  In  any  way. 

It  appeared  from  the  evidence  of  the  prosecution  that;  at  the  time  of  the 
homicide,  Lee  Chuck  was  inciised  in  a  steel  coat-of-mail,  and  was  armed  with 
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four  pistols.  These  were  brought  in  and  displayed  before  the  jury.  They 
were  intended  to  have,  and  doubtless  did  have,  great  weight  in.  convincing 
the  jury  that  Lee  Chuck  had  prepared  himself  for  the  deadly  encounter  in 
which  Yin  Yuen  lost  his  life.  To  explain  this  fact,  and  to  show  that  the  de- 
fendant had  reason  to  think  his  life  in  danger,  and  for  that  re^ison,  and  not  to 
prepare  himself  to  make  a  murderous  assault  upon  the  deceased,  defendant 
put  on  a  coat-of-mail  and  armt  d  himself,  the  defense  offered  to  show  that  the 
Bo  Sin  Sear  society  and  another  organization  of  which  Yin  Yuen  was  a  mem- 
ber, had  Xhreatened  to  take  the  life  of  defendant,  and  that  defendant  had  been 
Informed  of  the  fact.  This  evidence  was  objected  to  as  incompetent,  and  the 
objection  was  sustained.  This  ruling  cannot  be  maintained.  The  fact  of  the 
extraordinary  armor  worn  by  the  defendant  at  the  time  of  the  homicide  was 
important  evidence  for  the  prosecution.  To  refuse  to  permit  the  defendant 
to-show  that  the  preparation  was  for  a  different  purpose,  and  for  reasons  which 
implied  no  intent  to  assault  the  deceased,  was  a  denial  of  a  most  essential 
right. 

It  is  claimed  that  the  court  erred  in  its  charge  to  the  jury.  The  first  ob- 
jection is  stated  in  the  bill  of  exceptions  as  follows:  "The  charge  of  the  court 
to  the  jury  in  these  words:  "It  is  not  disputed  by  the  defense  that  on  the 
twenty-eighth  day  of  July,  1886,  Yin  Yuen,  the  person  named  in  the  infor- 
mation, was  shot  and  killed  on  that  day  by  the  defendant,' — was  an  incorrect 
statement  of  facts  made  to  the  jury,  and  an  incorrect  statement  of  the  position 
taken  by  the  defense.  Neither  defendant  nor  his  counsel  did  ever  admit  on  the 
trial  of  this  action  that  the  deceased,  Yin  Yuen,  was  killed  on  the  twenty- 
eighth  day  of  July,  1886,  by  defendant.  The  claim  of  thB  defense  was  that 
on  the  twenty-eighth  day  of  July,  1886,  an  affray  was  commenced  on  Wash- 
ington street  by  Yin  Yuen  and  his  associate  shooting  at  Lee  Chuck  and  some 
two  associates  who  were  with  him,  and  that  in  the  course  of  said  affray,  so 
commenced  by  Yin  Yuen,  deceased,  Yin  Yuen,  was  killed;  that  neither  the 
defendant  nor  his  counsel,  or  either  of  them,  in  the  course  of  the  trial  of  this 
case,  ever  acimitted  that  Yin  ituen  was  killed  by  Lee  Chuck.  This  incorrect 
statement  of  fact  to  the  jury  in  charging  the  jury  was  never  subsequently 
corrected  by  the  court  in  any  further  charge,  or  in  any  further  observations 
made  to  the  jury."  . 

The  statement  fails  to  show  any  such  admission  on  the  part  of  the  defense, 
and  no  such  admission  was  involved  in  the  theory  of  the  defense.  On  the 
contrary,  the  theory  of  the  defense,  which  was  sustained  by  the  testimony  of 
several  witnesses,  was  that  the  defendant  and  two  others  were  walking  peace- 
fully along  the  street  when  they  were  surprised  by  shots  fired  by  Yin  Yuen; 
that  thereupon  they  all  three  commenced  firing  and  were  fired  at  by  Yin  Yuen, 
and  five  or  six  others,  with  whom  Yin  Yuen  seemed  to  be  associated.  In  this 
affray  Yin  Yuen  was  killed,  but  by  whom  did  not  appear.  On  the  other 
band,  the  theory  of  the  prosecution  was  that  defendant  shot  deceased  while 
he  was  going  peacefully  along  from  his  work,  and  that  Yin  Yuen  did  not 
shoot  at  defendant,  and  that  there  was  no  affray  at  all,  the  shots  all  being 
fii-ed  at  Yin  Yuen  by  defendant  and  his  partisans.  It  is  plain,  therefore,  that 
this  assumption  was  not  justified  by  the  facts,  and  that  it  was  favorable  to  the 
theory  of  the  prosecution.    - 

Other  instructions  are  objected  to.  but  we  do  not  deem  it  necessary  to  dis- 
cuss them.  Some  of  them,  if  isolated  from  the  others,  are  probably  defective; 
but  on  the  whole  we  think  the  law  was  fairly  presented  on  the  points  com- 
plained of.    The  cause  is  remanded  and  a  new  trial  ordered. 

We  concur:  Searls,  C.  J.;  Sharpstexn,  J.;  McFabland,  J.;  McKiN* 
STRY,  J.;  Paterson,  J.;  Thornton,  J. 
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(15  Or.  346) 

Crane  v.  Larsen  and  others. 
(Supreme  Court  of  Oregon.    October  25, 1887.) 

1.  Pleading — Answer — Another  Action  Pending — Defense  Available  in  Equity. 

In  6regon  the  defense  that  "there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause,"  is  made  applicable  to  suits  iu  equity  as  well  us  actions 
at.law. 

2.  Same— Answer  must  Show  that  Suit  Pending  is  SuBSTANTiAtLY  Identical. 

In  Or^on  it  is  not  necessary  that  the  parties  to  two  suits  should  be  identical  in 
order  to  plead  as  a  defense  the  pendency  of  another  action  "between  the  same  par- 
ties, and  for  the  same  cause,"  but  the  answer  should  aver  facts  showing  clearly  tiiat 
the  former  action  or  suit  was,  in  substance,  between  the  same  parties,  and  lor  the 
same  cause. 
8.  Same— Consolidation  op  Suits. 

Where  two  suits  can  be  consolidated,  and  the  controversy  closed  in  one  actipn, 
the  court  should  either  stay  the  proceedings  iu  one  suit  until  the  prior  one  is  de- 
termined, or  join  the  two. 

Appeal  from  circuit  court,  Multnomah  county ;  E.  D.  Shattuck,  Judge. 
H    Y.  Thompson  and  Watson,  Hume  cfe  Watson^  for  respondent.     Geo. 
W.  Yocum,  for  appellants. 

Thayer,  J.  The  respondent  commenced  a  suit  in  the  said  circuit  court 
for  Multnomah  county,  against  the  appellants,  for  a  settlement  of  partner- 
ship business  arising  out  of  an  alleged  partnership  between  the  said  parties. 
The  appellants  interposed  as  an  answer  the  following  matter,  viz.,  (omitting 
title:)  "Now,  on  this  day,  come  the  above-named  defendants,  and  for  an- 
swer to  the  plaintiff's  complaint,  state  that  at  the  time  of  this  suit  there  was, 
and  now  is,  another  suit  pending  in  the  said  circuit  court  of  the  state  of  Ore- 
gon, for  the  county  of  Multnomah,  between  the  same  parties  to  this  suit,  and 
for  the  same  cause,  in  which  said  suit,  pending  as  aforesaid,  the  defendants 
in  this  suit  are  plaintiffs,  and  the  plaintiff  in  this  suit  is  one  of  the  defendants 
in  said  suit  pending  at  the  time  of  the  commencement  of  this  suit.  And  these 
defendants  allege  that  the  same  subject-matter  involving  the  settlement  of 
the  partnership  affaira  set  forth  and  stated  in  the  complaint  in  this  suit,  is  set 
forth  and  stated  in  the  complaint  in  said  former  suit  as  tjie  cause  of  suit;  and 
that  the  plaintiff  in  this  suit  appeared  in  said  former  suit,  by  her  attorneys, 
and  filed  her  answer  thereto;  and  that  said  former  suit  is  now,  and  has  bt-en 
at  all  the  times  herein  mentioned,  pending  in  said  court,  and  still  "remains 
undetermined.  Wherefore  defendants  pray  that  the  complaint  of  the  said 
plaintiff  may  be  dismissed,  and  that  defendants  may  recover  their  costs  and 
disbursements  herein." 

The  respondent  demurred  to  the  answer  upon  the  following  grounds:  (1) 
That  the  said  answer  did  not  state  facts  sufficient  to  constitute  a  defense;  (2) 
that  it  showed  upon  its  face  that  the  former  suit  pleaded  therein  was  not  be- 
tween the  same  parties  to  this  suit;  (3)  that  said  answer  showed  upon  its  face 
that  the  plaintiff  in  this  suit  was  not  the  plaintiff  in  said  former  suit. 

The  court  sustained  the  demurrer,  and  the  respondents  having  refused  to 
further  plead,  their  default  was  entered,  and  the  case  referred  to  a  referee  to 
state  an  account  between  the  parties,  which  the  referee  reported  to  be  $3,519 
in  favor  of  the  respondent  and  against  the  appellants.  The  court  confirmed 
the  report,  and  entered  the  decree  thereon  from  which  the  appeal  is  t^en. 

The  only  question  of  law  for  our  determination  \?  Mie  sufficiency  of  the  an- 
swer as  a  defense  to  the  suit.  The  respondents'  counsel  make  two  points 
upon  the  question  of  its  sufficiency:  (1)  That  the  answer  shows  that  the  suit 
herein  is  not  between  the  same  parties  as  the  former  suit,  and  (2)  that  a  de- 
fendant, who  is  plaintiff  in  a  former  suit,  has  no  right  to  interpose  such  a  de- 
fense when  sued  by  the  former  defendant,  although  the  two  suits  involve  the 
same  subject-matter. 
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The  appellants'  counsel  contend  that  the  same  decree  of  strictness,  as  to  the 
rule  that  parties  must  be  the  same  in  both  cases,  is  not  observed  in  equity  as 
at  law,  and  that,  therefore,  the  first  ground  is  not  maintainable;  and  they 
deny  that  the  second  ground  is  correct.  The  defense,  "that  there  is  another 
action  pending  between  the  same  parties  for  the  same  cause,"  under  the  CJode 
of  this  state,  is  made  applicable  to  suits  in  equity  as  well  as  actions  at  law, 
and,  in  view  of  that  fact,  1  am  not  able  to  discover  how  any  discrimination 
can  be  made  in  the  two  classes  of  procedure,  as  contended  for.  The  Code,  in 
certain  respects,  maintains  a  distinction  between  actions  and  suits;  but  in 
others  the  same  provisions  are  made  applicable  to  both.  In  its  interpretation 
the  rules  that  formerly  prevailed  may  be  consulted,  doubtless,  with  profit;  but 
to  undertake  to  apply  the  more  technical  rules  of  the  common  law  to  law  cases, 
and  the  more  liberal  ones  of  equity  to  equity  cases,  when  the  statutes  provide 
the  same  mode  of  procedure  for  both,  would,  it  seems  to  me,  be  judicial  legis- 
lation. Tlie  Code  provides  that  "the  forms  of  pleading  in  court  of  record,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  determined,  shall 
be  those  prescribed  by  the  Code."  Section  62.  Civil  Code.  Rules  which  gov- 
erned under  a  former  system,  therefore,  in  regard  to  the  effect  of  the  pendency 
of  a  former  action  or  suit  as  an  abatement  of  a  subsequent  one,  are  important 
only  as  aids  in  the  construction  of  present  ones.  The  letter  of  the  Code  in  such 
cases  must  govern  where  its  meaning  is  obvious,  and,  where  its  meaning  is 
doubtful,  resort  must  be  had  to  those  tests  which  the  wisdom  of  ages  has  es- 
tab] ished  as  the  most  reliable  means  of  ascertaining  legislative  intention.  The 
Code  allows  the  fact  that  there  is  another  action  or  suit  pending  between  the 
same  parties,  for  the  same  cause,  to  be  pleaded  by  way  of  answer,  when  it 
does  not  appear  upon  the  face  of  the  complaint.  The  meaning  of  this  provi- 
sion is  plain  to  any  person  of  ordinary  intelligence.  The  evident  object  of  it 
was  to  prevent  unnecessary  litigation;  to  avoid  a  second  lawsuit  where  the 
identical  matter  was  at  issue  between  the  same  parties  in  a  former  one;  and, 
if  there  were  other  parties  in  the  former  suit  not  included  in  the  subseque«t 
one,  it  would  not  necessarily  prevent  the  pefidency  of  the  former  one  from  be- 
ing a  defense  to  the  latter;  nor  would  the  fact  that  the  parties,  plaintiff  and 
defendant,  were  reversed  in  the  two  suits,  prevent  the  defense,  if  the  issue  in 
the  two  were  the  same,  and  the  same  relief  attainable. 

I  do  not  believe,  either,  that  it  is  necessary  that  the  parties  should  be  iden- 
tical in  both  suits,  in  order  to  admit  the  defense.  I  think  privies  would  be 
included  as  well.  1  think  the  term  "parties"  includes  privies.  If  A.,  there- 
fore, were  to  commence  an  action  against  B.,  and  then  assign  his  cause  of 
action,  or  some  part  thereof,  to  C,  and  the  latter  commence  an  action  thereon, 
the  defense  of  a  former  action  pending  between  the  same  parties,  for  the  same 
cause,  would  be  available  under  a  fair  construction  of  the  provision  of  the 
Code  referred  to.  But  the  answer  in  such  cases  should  aver  facts  showing 
clearly  that  the  former  action  or  suit  was  in  substance  and  effect  between  the 
same  parties,  and  for  the  same  cause.  It  would  not  be  sufficient  to  allege  the 
mere  deduction  from  facts.  Under  the  former  equity  practice  the  defendant's 
plea  had  to  set  forth  with  certainty  (1)  the  commencement  of  the  former 
suit,  its  general  nature,  and  the  character  and  objects  and  relief  prayed; 
(2)  that  the  second  suit  was  for  the  same  subject-matter  as  the  first;  (3)  a 
statement,  not  only  that  the  same  issue  was  joined  in  the  former  suit  as  in 
the  second,  and  that  the  subject-matter  was  the  same,  but  also  that  the  pro- 
ceedings in  the  former  suit  were  taken  for  the  same  purpose.  And  the  plea 
had  to  aver,  also,  that  there  had  been  proceedings  in  the  suit  such  as  appear- 
ance, or  process  requiring  an  appearance,  at  least:  Story,  Eq.  PI.  §  737.  The 
truth  of  the  plea,  then,  had  to  be  established  by  proof. 

The  defendant,  at  the  time  of  filing  the  plea,  had  to  obtain  an  order  of 
reference  to  a  master  to  examine  and  report  whether  the  plea  be  true,  and 
procure  bis  report  to  that  effect;  and  if  he  neglected  to  procure  such  report 
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within  20  days,  or  the  report  was  against  the  verity  of  the  plea,  it  would  be  con- 
sidered as  overruled,  and  the  complainant  might  proceed  as  if  no  such  plea  had 
been  filed.  1  Barb.  Ch.  Pr.  125.  I  am  of  the  opinion  that  the  answer  was  not 
sufficient  to  justify  an  abatement  of  the  subsequent  suit;  that,  under  the  cir- 
cumstances of  the  case,  the  appellants  should  have  set  forth  the  facts  of  the 
former  suit  fully;  should  have  stated  the  nature  and  object  of  the  suit,  and 
the  relief  demanded,  so  that  the  court  could  have  seen,  from  an  inspection  of 
it,  that  the  respondent  could  have  litigated  her  claim  therein,  and  have  ob- 
.  tained  all  the  relief  she  could  obtain  in  the  subsequent  one.  The  averments 
of  the  answer,  under  the  peculiar  circumstancfes  of  the  case,  are  too  much  in 
the  nature  of  conclusions.  The  former  suit  is  in  their  favor,  and  against  the 
respondent  and  another  or  others.  This  i^  apparent  from  its  language;  and 
the  circumstance  is  such  as  to  require,  as  I  view  it,  a  full  statement  of  facts 
as  to  the  nature  and  object  of  the  suit,  and  of  the  issue  joined  therein. 

We  do  not  approve,  however,  of  the  coui-se  pursued  by  the  circuit  court  in 
allowing  the  two  cases  to  proceed  independently  of  each  other.  Such  a  prac- 
tice would  necessarily  lead  to  confusion  and  embarrassment.  The  court  should 
either  have  stayed  proceedings  in  the  subsequent  suit  until  the  prior  one  was 
determined,  or  have  consolidated  the  two,  and  had  the  controversy  closed  out 
in  one  litigation.  The  matter  is  too  important  to  be  determined  virtually 
upon  mere  technical  pleadings.  The  decree  appealed  from  should  be  set  aside, 
the  case  remanded  to  the  court  below,  with  directions  to  consolidate  the  two 
suits,  and  order  another  reference  to  take  an  account  between  the  parties; 
that  the  appellants  have  the  right  to  appear  at  the  hearing  before  the  referee, 
and  establish  any  proper  claim  they  may  have  against  the  respondent  growing 
out  of  the  affair  between  the  parties  relevant  to  the  cases;  but  that  they  be 
required  to  pay  the  taxable  costs  and  disbursements  of  the  reference  already 
had,  as  a  condition  of  the  right  herein  granted;  neither  party  to  recover  costs 
of  appeal,  and  each  to  pay  one-half  of  the  clerk's  fees  in  this  court. 


(5  Utah.  a56) 

Ex  parte  Clawson  upon  Habeas  Qorpus. 

(Sujrreme  Court  of  Utah,    November  5,  1887.) 

Gbimiiyal  Practice — Sentence — Commutation — Statutes  Governing. 

■  Petitioner  was  in  prison  on  a  sentence  rendered  in  1884.  He  applied  for  discharge 
under  the  territorial  statute  of  Utah,  (section's  of  "An  act  to  lessen  the  terms  Of 
sentence  of  convicts  for  good  conduct,"  approved  March  11,  18«().)  Ilefd,  that  the 
right  of  a  prisoner  to  discharge  was  controlled  by  the  statutes  in  force  at  the  time 
of  bis  sentence. 

J.  O,  Sutherland  and  /.  O.  Broadheadt  for  petitioner.  Geo.  8.  Peters,  for 
the  United  States^ 

BoREMAN,  J.  The  petitioner  is  in  prison  on  two  charges, — one  being  for 
polygamy,  on  which  he  was  sentenced  to  three  and  a  half  years  in  the  peni- 
tentiary; and  the  other,  for  unlawful  cohabitation,  on  which  he  was  sentenced 
to  six  months  in  the  penitentiary.  Both  sentences  were  rendered  on  the  third 
day  of  November,  1884.  He  claims  to  be  entitled  to  his  discharge  from  im- 
prisonment by  reason  of  deductions  from  his  terms  of  imprisonment  on  ac- 
count of  good  conduct.  This  claim  is  based  upon  both  territorial  and  United 
States  statutes.  The  territorial  statute  is  section  3  of  "An  act  to  lessen  the 
terms  of  sentence  of  convicts  for  good  conduct,"  approved  March  11, 1886, 
and  found  in  the  Utah  Laws  of  1886,  p.  6.  It  is  urg^  that  this  territorial  stat- 
ute is  applicable  by  reason  of  the  provisions  in  Eev.  St.  U.  S.  g§  5543,  5544, 
and  of  18  St.  at  Large,  p.  479;  the  latter  being  a  substitutefor  the  above-named 
section  5543.  These  sections  of  the  United  States  statutes  proyide  that,  where 
the  territory  has  adopted  any  rules  for  lessening  the  terms  of  service  for  good 
conduct,  such  rules  shall  apply  to  United  States  prisoners.     That  is  estab- 
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llslied  as  the  general  rule,  therefore,  applicable  to  United  States  prisoners. 
The  territorial  rule  or  statute  which  the  petitioner  asks  to  apply  to  his  cape 
was  enacted  subsequently  to  the  day  of  sentence.  At  the  time  of  the  sentence 
there  were  territorial  statutory  rules  upon  the  subject;  but  the  statutes  then 
existing  have  been  since  repealed,  and  the  present  ones  adopted. 

As  \^e  look  at  the  matter,  the  sentences  were  rendered  in  view  of  the  rules 
then  existing,  and  they  thus,  in  effect,  became  a  part  of  each  sentence. 
Although  such  statutes  have  been  repealed  by  the  legislature  of  the  terri- 
tory, the  acts  of  congress  referred  to  gave  vitality  to  them,  so  far  as  senten- 
ces rendered  during  their  existence  were  concerned.  If  we  should  allow 
the  act  of  the  legislature  passed  since  the  sentence  to  control,  it  in  effect  is  to 
say  that  the  legislature  can,  after  judgment,  nullify  the  judgment,  and  set 
the  prisoner  free.  If  the  legislature  can  reduce  the  sentence  at  all,  subse- 
quent to  the  sentence,  it  can  reduce  it  to  an  unlimited  extent.  This  would 
be  encroaching  upon  the  authority  of  the  executive,  as  it  is  the  province  of 
the  executive,  and  not  of  the  legislature,  to  reprieve  or  pardon.  It  would 
also  be  allowing  the  legislature  to  interfere  with  the  judicial  branch  of  the 
government,  and  to  usurp  its  duties,  and  to  make  a  sentence  and  judgment 
different  from  that  entered  in  court.  We  are  borne  out  in  our  view  by  the 
case  of  Ex  parte  Darling,  16  Nev.  98,  and  by  the  case  of  Com,  v.  Johnson^ 
42  Pa.  St.  448. 

The  case  of  State  v.  Peters,  4  N.  E.  Rep.  81,  was  referred  to  as  enun- 
ciating the  contrary  doctrine.  The  point  was  passed  upon  incidentally,  but 
it  was  not  necessary  to  a  decision  of  the  question  in  issue.  That  was  not 
a  case  where  the  period  of  imprisonment  was  reduced  by  legislature  subse- 
quent to  the  sentence,  but  where,  as  part  of  the  prison  regulations;  tlie  legis- 
lature, subsequent  to  the  sentence,  authorized  the  parol  of  the  prisoner  within 
certain  enlarged  limits.  He  still,  however,  was  a  prisoner,  and  subject  to  all 
the  prison  rules.  The  term  of  his  sentence  was  not  lessened,  and  the  case 
was  not  analogous  to  the  one  at  bar. 

We  do  not  think  the  prisoner  is  entitled  to  his  discharge  at  present,  as  his 
right  to  a  discharge  Is  controlled  by  the  territorial  statutes  in  force  at  the 
time  the  sentences  were  rendered.  He  is  therefore  remanded  to  the  custody 
of  the  United  States  marshal. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 

ao  Colo:  268) 

Bhodes  and  others  v,  Hutchtns. 
{Supreme  Court  of  (Jdorado.    October  18,  1887.) 

1.  Pleading —  Complaint  Stating  no  Cause  of  Action—  Objection  after  Judgment. 

Under  Code  Colo.  §^60,  the  claim  after  judgment  that  a  complaint  is  insafflcient 
can  only  be  sustained  on  the  ground  that  the  facts  contained  therein,  even  if  well 
stated,  constitute  no  cause  of  action. 

2.  Same — Complaint  in  Action  on  Note. 

A  complaint  statiiig,  in  effect,  that  the  defendants  made  and  delivered  a  promis- 
sopy  note  to  plaintifir,  setting  forth  a  copy  of  the  note,  and  the  amount  claimed 
thereon,  with  interest  from  a  certain  date ;  that  no  iiart  of  the  same  has  been  paid, 
— contains  sufficient  facts  to  sustain  a  judgment  under  Code  Colo.  §2  80,  81. 

Commissionei-s'  decision. 

Appeal  from  county  court,  Arapahoe  county. 

This  was  an  action  by  Hutchins  against  appellants  upon  a  promissory  note. 
The  allegations  of  the  complaint  were  as  follows: 

** First  That  the  amount  involved  in  this  action  does  not  exceed  the  sum 
of  82,000. 

*' Second,  TH?tt  the  defendants  are  indebted  to  the  plaintiff  on  a  certain 
promissory  note,  payable  to  the  plaintiff  or  order,  of  which  the  following  isa 
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copy,  with  no  credits  or  indorsements  thereon ;  that  the  payee,  by  the  name, 
ajtyle,  and  description  of  S.  A.  Ilutchins,  mentioned  in  the  promissory  note 
herein  set  forth,  and  Samuel  A.  Hutchins,  the  plaintiff  above  named,  are  one 
and  the  same  pei-son. 
"  *  $1,050.  Denver.  Colo.,  December  3, 1881. 

"  « One  year  after  date,  we  or  either  of  us  promise  to  pay  to  the  order  of  S. 
A.  Hutchins,  ten  hundred  and  fifty  dollars,  at  the  Exchange  Bank  of  Denver, 
Colorado,  with  interest  at  the  rate  6f  ten  per  cent,  per  annum,  from  date  un- 
til paid*;  value  received.  A.  S.  Rhodes.  Conrad  Frick. 

** « J.  H.  Lester.  Isaac  Brinker.' 

"  *  M.  B.  Carpenter. 

**  Third,  That  there  is  due  and  owing  the  plaintiff  from  defendants  on  said 
note  the  sum  of  $1,050,  and  interest  thereon  from  December  3,  A.  D.  1881. 

'*  Fourth.  That  defendants  have  not  yet  paid  the  sum  of  money  above  men- 
tioned, or  any  part  thereof,  to  said  plaintiff. 

"Whereupon  the  plaintiff  asks  judgment  against  these  defendants  for  the 
sum  of  $1,050,  with  interest  thereon,  and  the  costs  of  suit." 

The  defendants  answered  to  the  same  as  follows:  " The  defendants,  for  an- 
swer to  the  complaint,  say  tliat  they  alone  are  not  indebted  to  the  plaintiff  on 
a  note  or  otherwise  for  the  sum  mentioned;  that  as  to  whether  or  not  the  copy 
of  note  in  said  complaint  mentioned  is  a  true  copy  of  a  note  they  signed,  or 
whether  or  not  S.  A.  Hutchins  and  Samuel  A.  Hutchins  are  one  and  the  same 
person,  these  defendants  have  not  and  cannot  obtain  sufficient  information  or 
knowledge,  save  that  in  the  complaint,  upon  which  to  base  a  belief,  and  on 
information  and  belief  deny  the  same;  that  these  defendants  do  not  alone  owe, 
nor  is  there  due  from  them  on  said  note,  or  any  note  alone,  the  sum  of  ten 
hundred  or  other  dollars."    Both  were  verified. 

To  which  answer  plaintiff  filed  a  motion  as  follows:  "And  now  comes  the 
plaintiff,  by  Edward  O.  Wolcott,  his  attorney,  and  moves  the  conrtr— First, 
that  the  answer  of  the  defendants  heretofore  filed  herein  be  stricken  out,  upon 
the  ground  that  the  same  is  sham  and  irrelevant;  aecond,  that  the  defendants* 
said  answer  be  stricken  out,  upon  the  ground  that  the  same  is  immaterial 
and  insufficient;  third,  that  the  plaintiff  have  judgment  upon  the  pleadings 
against  the  defendants  for  the  amount  demanded  in  this  complaint;  fourth, 
that  the  plaintiff  have  judgnoent  against  the  defendants  for  the  amount  de- 
manded in  this  complaint." 

The  same  was  duly  heard;  whereupon  the  court  adjudged  as  follows:  "It 
i3  considered  by  the  court  that  the  said  motion  be,  and  the  same  is  hereby, 
granted,  and  that  judgment  be  entered  herein  infavor  of  said  plaintiff  against 
said  defendants  in  the  sum  of  $1,257.08 ;  wherefore  it  is  ordered  that  the  plain- 
tiff have  and  recover,  of  and  from  the  said  defendants,  the  sum  of  $1,257.08 
together  with  his  costs  in  this  behalf  incurred  to  be  taxed;  and  that  execution 
issue  therefor. "     Defendants  excepted,  and  bring  the  case  here  on  appeal. 

The  errors  assigned  are  as  follows:  "(1)  The  court  en-ed  in  sustaining  the 
motion  and  striking  the  answer  from  the  files.  (2)  The  court  erred  in  ren- 
dering judgment  for  appellee.  (3)  The  court  erred  in  striking  the  answer, 
and  rendering  judgment  for  appellee,  because  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  (4)  The  complaint  was  made 
up  of  conclusions  of  law,  and  stated  no  facts,  and  not  sufficient  to  constitute 
a  cause  of  action. "  The  errors  assigned  as  to  the  sufficiency  of  the  complaint 
are  the  only  errors  argued  and  relied  upon  by  counsel  for  appellants. 

Jf.  B,  Carpenter,  for  appellants.    E,  O.  Wolcott,  for  appellee. 

Stalloup,  C.  Section  65  of  our  Code  provides  for  striking  sham  answers. 
The  action  of  the  court,  on  motion  of  plaintiff  to  strike  the^swer  and  give 
judgment  on  the  pleadings,  was  in  effect  to  adjudge  that  th^ame  was  a  sham 
answer,  and  that,  upon  the  pleadings,  the  plaintiff  was  entitled  to  judgment. 
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It  seems  to  be  conceded  in  the  argument  of  counsel  here  that  the  answer  .wa» 
a  sham  answer,  but  it  is  contended  on  the  part  of  appellants  that  the  com- 
plaint was  insufficient  to  support  the  judgment,  and  for  that  reason  the  judg- 
ment should  be  reversed.  The  omission  of  Lester  in  the  action  was  war- 
ranted by  section  14  of  the  Code.  The  court  was  not  asked  to  require  the 
complaint  reformed  or  improved  in  its  structure.  The  assignment  of  its  in- 
sufficiency after  judgment  can  only  be  sustained  on  the  ground  that  the  facts 
contained  therein,  even  if  well  stated,  constitute  no  cause  of  action.  Section 
60,  Code;  BetTiel  v.  Woodworth,  11  Ohio  St.  396. 

In  effect,  it  is  stated  in  plaintiff's  complaint  that  defendants  made  and  de- 
livered to  plaintiff  their  certain  written  promise,  by  the  terms  of  which  there 
is  due  and  owing  to  him  from  defendants  the  sum  of  81,050,  and  interest 
thereon  from  the  third  day  of  December,  1881,  and  that  such  sum  remains 
unpaid.  A  copy  of  said  promise  or  promissory  note  is  set  out  in  the  com- 
plaint, by  whicli  it  is  shown  that  defendants  did  so  promise,  and  that  the 
said  sum  is  accordingly  due  to  plaintiff  thereon  from  the  said  defendants;  and 
it  is  stated  to  be  a  true  copy;  and  then  it  is  stated  that  no  part  of  the  same 
has  been  paid.  So,  under  the  liberal  construction  required  by  our  Code,  we 
feel  bound  to  hold  that  the  complaint  does  contain  facts  sufficient  to  sustain 
the  judgment.    Sections  80,  81,  Code. 

The  judgment  should  be  affirmed. 

We  concur:    Maoon,  C;  Bising,  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  below  is  affirmed. 


(10  Colo.  265) 

Crane  and  others  v,  Andrews  and  others. 
(Supreme  OouH  of  Colorado.    October  18,  1887.) 

1.  Pleading— Answeb  Evasive  and  Pbivolous— Striking  from  Files. 

In  an  action  by  a  partnership  upon  an  appeal-bond,  an  answer  alleging  that  de- 
fendants have  no  knowledge  of  the  partnership ;  denying  indebtednes^j  on  the  bond, 
or  any  liability  thereon  or  breach  of  its  conditions;  alleging  that  plaintiffs  never 
recovered  judgment  as  alleged ;  that  defendants  are  not  sure  they  nave  discovered 
the  meaning  of  the  complaint ;  and  that  the  bond  mentioned  in  the  complaint  is 
unintelligible  and  inoperative, — is  evasive  and  fHvolous,  and  should  be  stricken 
from  the  tiles^ 

2.  Appeal-Bond— Action  on. 

An  appeal-bond,  the  condition  of  which  is  "to  prosecute  the  appeal  with  eflect, 
and  without  delay,  and  pay  whatever  judgment  might  be  rendered  against  appel* 
lant  on  the  trial  or  dismissal  of  his  appeal  in  the  district  court,"  is  clearly  enough 
expressed  to  support  an  action,  when  there  is  a  neglect  to  pay  the  judgment  ren- 
dered in  the  district  court. 
8.  Same— Liability  on  Appeal- Bond  not  Limited  to  Penalty— Costs. 

The  penalty  in  an  appeal-bond  is  not  the  limit  of  the  liability  of  the  obligors 
therein,  in  an  action  thereon,  but  recovery  may  include  the  costs  of  the  suit  and 
damages  for  the  detention  of  the  debt  assumed  in  the  bond. 
4.  Same— Sureties'  Liability  Co-Extensive  with  Principals'. 

There  is  no  distinction  between  the  extent  of  the  liability  of  the  principal  and 
surety  in  an  appeal-bond. 

Commissioners'  decision. 

Appeal  from  county  court,  Lake  county. 

In  1880,  Crane  &  Co.  sued  Andrews  &  Co.  in  the  county  court  of  Lake 
county,  and  obtained  a  judgment  against  them  for  $276.35,  from  which  An- 
drews alone  appealed  to  the  district  court  of  said  county,  and  executed  an  a{>- 
peal-bond  in  the  penal  sum  of  i$600,  with  J.  J.  Moynahan  and  S.  D.  Bowker 
as  sureties.  On  the  trial  of  the  case  in  the  district  court,  judgment  was  ren- 
dered against  Crane  &  Co.,  which,  on  appeal  to  this  court  by  Crane  &  Co., 
was  reversed,  and  remanded  for  a  new  trial.    The  case  was  retried  in  the 
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district  court  of  Lake  county  on  the  twenty-sixth  day  of  April,  1883,  and 
judgment  rendered  for  Crane  &  Co.  in  the  sura  of  ;^399.25  and  costs.  This 
judgment  was  not  paid  by  Andrews  &  Co.,  nor  the  sureties,  nor  any  of  the 
costs  in  the  district  court,  nor  in  this  court,  except  $2.50.  Whereupon  suit 
was  brought  upon  the  appeal-bond  in  the  district  court  of  Lake  county.  To 
the  complaint  defendants  interposed  a  demurrer  that — Firsts  "the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action;  and,  second,  that 
said  complaint  is  ambiguous,  unintelligible,  and  uncertain;"  which  was  over- 
ruled, and  defendants  tiled  the  following  answer; 

"State  of  Colorado,  County  of  Lake,  ss.  —  In  tiie  District  Court 

OF  Said  County. 
"Martin  ff.  Crane  et  al.  vs.  E.  H,  Andreios  et  al. 

"E.  H.  Andrews  and  J.  J.  Moynahan,  two  of  the  defendants  in  the  above 
entitled  action,  answering  the  plaintiffs'  complaint,  herein,  say  (1)  that  they 
have  not  information  sufficient  to  form  a  belief  as  to  whether  the  plaintiffs 
were  or  are  partners,  as  is  alleged  in  said  complaint,  nor  can  they  obtain  any; 
that  they  were  not  at  any  time  wliatsoever  indebted  to  the  plaintiffs  in  any 
sum  of  money  whatsoever,  on  the  pretended  bond  mentioned  in  said  com- 
plaint ;  that  they  have  never  incurred  any  liability  upon  said  alleged  bond,  nor 
has  there  ever  been  any  breach  of  the  condition  thereof  on  the  part  of  these 
defendants;  that  the  plaintiffs  never  *  received  *  or  recovered  a  judgment  in 
the  district  court  against  the  defendant  Andrews  for  the  sum  of  ;$599.25,  as 
seems  to  be  intended  to  be  alleged  in  said  complaint,  although  these  defend- 
ants are  not  sure  that  they  have  discovered  the  meaning  of  such  complaint. 
(2)  And  for  a  further  defense  to  this  action  these  defendants  say  that  the  pre- 
tended bond  mentioned  in  the  complaint  herein  is  unintelligible  and  inopera- 
tive, and  that  no  liability  has  been  incurred  by  this  defendant  on  account 
thereof.    Wherefore  these  defendants  pray  judgment." 

Upon  the  motion  of  the  plaintiffs,  this  answer  was  stricken  from  the  liles, 
on  the  ground  that  it  was  frivolous  and  evasive,  and  presented  no  issue  of 
fact;  and  defendants  electing  to  stand  by  their  answer,  judgment  was  ren- 
dered against  them  on  the  tenth  day  of  April,  1884,  upon  the  bond,  for  the 
sum  of  $657.30,  to  which  defendants  excepted,  and  appealed  to  this  court,  and 
assign  three  errors  in  the  judgment  and  proceedings  below:  ,^'Fintt,  the  dis- 
trict court  erred  in  striking  out  the  answer  of  the  defendants;  second,  the  dis- 
trict court  erred  in  giving  judgment  for  the  plaintiffs;  third,  the  district  court 
erred  in  the  amount  of  the  judgment  rendered." 

Maocwell  <&  Phelps,  for  appellants.     Wm,  Fletcher,  for  appellees. 

Macon,  C.  The  answer  is  evasive,  frivolous,  and  largely  made  up  of  legal 
conclusions,  which  must  have  been  advanced  in  the  argument  on  the  de- 
murrer, and  overruled  by  the  court,  and  it  is  not  attempted  to  be  defended  by 
appellants  in  this  court.  The  district  court  did  right  in  striking  it  from  the 
files. 

The  second  assignment  goes  to  the  sufficiency  of  the  bond  in  suit  to  main- 
tain the  action  against  the  obligors.  While  it  is  a  peculiar  instrument  in 
some  of  its  terms  and  conditions,  and  incomplete,  affording  less  protection  to 
the  appellees  than  a  bond  in  the  statutory  form  would  have  done,  it  contains 
th^  conditions  to  prosecute  the  appeal  with  effect,  and  without  delay ,  and  pay 
whatever  judgment  might  be  rendered  Jigainst  appellant  on  the  trial,  or  dis- 
missal of  his  appeal  in  the  district  court;  and  it  is  for  the  breach  of  the  latter 
condition  that  this  suit  was  instituted.  The  conditions  of  an  appeal-bond  are 
separate,  and  it  is  seldom  that  all  are  broken  by  the  obligor,  but  suit  for 
breach  of  any  material  condition  therein  may  be  maintained.  In  this  case  the 
condition  broken,  as  alleged  in  the  complaint,  is  the  neglect  to  pay  the  judg- 
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ment  of  $899.25,  and  the  costs  in  the  district  court,  and  those  in  this  court, 
which  were  all  due,  and  should  have  been  paid,  according  to  the  terms  and 
conditions  of  the  lK)nd,  on  the  twenty-sixth  day  of  April,  1883;  the  obligation 
to  do  which  is  clearly  enough  expressed  in  the  bond.  The  district  court  did 
not  err  in  holding  the  bond  suliicient  to  support  the  action. 

The  third  assignment  is  founded  upon  the  position  that  the  penalty  in  the 
bond  is  the  limit  of  the  liability  of  the  obligors  therein,  in  an  action  on  the 
bond,  and  that  this  limited  recovery  includes  the  costs  of  the  suit,  and  dam- 
ages for  the  detention  of  the  debt  iissumed  in  and  by  the  bond;  and  as  the 
judgment  here  is  for  more  than  the  penalty  of  the  bond  sued  on,  it  is  erron^ 
oUs.  It  is  needless  to  xite  authorities  to  the  doctrine  that  at  this  time  the 
penalty  in  such  bond  is  not  considered  as  the  debt,  and  is  not  the  measure  of 
recovery  where  the  sum  secured  is  less  than  the  penalty.  But  where  such 
sum  is  equal  to  or  greater  than  the  penalty,  the  amount  of  the  latter  may  be 
recovered,  with  damages  for  the  detention  thereof,  from  the  breach  of  con- 
dition to  the  time  of  trial,  with  costs  of  suit.  This  rule  has  not  been  settled 
without  great  conflict  of  decision,  and  is  not  the  rul^  in  some  of  the  United 
States,  and  cannot  be  said  to  be  settled  in  England. 

Sutherland,  in  his  book  on  Damages,  p.  14,  vol.  2,  states  it  thus:  "The 
weight  of  American  authority,  however,  is  in  favor  of  allowing  the  interest 
as  damages  beyond  the  penalty.  The  penalty  is  the  limit  of  liability  at  the 
time  of  the  breach.  Interest  is  afterwards  given,  not  on  ihe  ground  of  con- 
tract, but  as  damages  for  its  violation,  for  delay  of  payment  after  the  duty  to 
pay  damages  for  breach  of  the  conditien  to  tjie  amount  of  the  penalty  had 
attached," — citing  a  large  number  of  cases  in  support  of  his  position.  The 
courts  of  the  United  States  also  give  interest  in  addition  to  the  penalty  where 
the  sum  secured  by  the  bond  is  equal  to  or  greater  than  the  penalty.  U.  S,  v. 
Arnold,  1  Gall.  348,  per  Stoky,  J. :  Ima  v.  Bank,  12  How.  159.  Nor  is  there 
any  distinction  between  the  extent  of  the  liability  of  the  principal  and  that  of 
the  surety  on  such  bonds.  In  most  of  the  cases  cited  in, Sutherland  on  Dam- 
ages, supra,  the  surety  was  involved,  and  interest  was  allowed  against  him. 

As  the  judgment  in  this  case  was  not  so  great  as  the  sum  of  the  judgment 
for  $399.25,  with  interest  thereon  from  April  26,  1883,  when  the  same  was 
rendered,  to  the  tenth  of  April,  1884,  when  the  judgment  under  review  was 
rendered;  the  costs  in  the  district  court  and  in  this  court;  nor  so  large  as  the 
penalty  of  the  bond  sued  on,  with  interest  from  the  date  of  the  breach  of  its 
condition,  to- wit,  the  twenty-sixth  day  of  April,  1883,  to  the  date  of  the  jadg- 
ment  com|)lained  of, — there  is  no  error  by  reason  of  the  amount  of  the  latter 
judgment,  and  it  should  be  affirmed. 

"We  concur:    Rising,  C;  STALLicup,  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  affirmed. 


(10  Colo.  264) 

South  Pueblo  News  Print.  <fe  Pub.  Co.  v,  Moorb* 

(Stipreme  Court  of  Colorado,    October  18,  1887.) 

1.  Vewue  in  CrviL  Gases — Change  of — Modification  of  Order — Requiring  Payment 

OF  Cosre. 

In  Colorado,  when  a  county  court  by  one  order  grants  an  unconditional  change 
of  venue,  and  afterwards,  by  another  order,  requires  the  party  seeking  the  cliange 
.    to  perfect  it  by  paying  accrued  costs,  the  latter  order  is  in  effect  a  mere  modifica- 
tion of  the  former,  and  is  invalid ;  the  county  court  having  no  power  to  require  pay- 
ment of  costs  as  a  condition  precedent. 

2.  Same — Change  from  County  to  District  Court. 

Bv  Gen.  St.  Colo.  c.  22,  §  20,  changes  of  venue  from  county  courts  may  be  taken 
to  the  county  court  of  any  adjacent  county,  provided  that,  if  no  substantial  objeo- 
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tion  is  shown,  the  change  shall  be  taken  to  the  district  conrt  of  the  same  county. 
A  connty  court  ordered  a  change  of  venue  to  **  the  district  court  of  the  Third  judi- 
cial district,"  which  district  included  several  counties.  Held,  that  the  statute  did 
not  authorize  the  change  to  any  district  court  but  that  of  the  county  where  the 
cause  was  pending,  and  that  the  order  was  uncertain  as  to  the.court  or  county  to 
which  the  change  was  granted. 

Commissioners'  decision. 

Error  to  Pueblo  county  court. 

Qn  the  twentieth  day  of  September,  1883,  the  following  order  was  entered 
in  the  case:  "Now,  on  this  day,  this  cause  coming  on  to  be  heard,  plaintiff 
and  defendant  being  present  by  their  attorneys,  J.  F.  Drake,  Esq.,  attorney 
for  plaintiff,  and  Patton  &  Urmy,  attorneys  for  defendant;  and  thereupon  tlie  < 
attorneys  for  the  defendant  filed  a  motion  for  a  change  of  venue:  and  the  court, 
after  hearing  the  motion  and  affidavit  of  A.  Corder,  Esq.,  read,  and  the  argu- 
ment of  counsel  thereon,  ordered  that  the  said  motion  be,  and  the  same  is 
hereby  sustained,  and  that  the  said  cause  be  removed  to  the  district  court  of 
the  Third  judicial  district."  On  the  twenty -second  day  of  November,  1883, 
and  at  the  September  term  of  said  court,  the  following  order  was  entered  in 
the  case:  "Now,  on  this  day,  comes  the  plaintiff,  by  his  attorney,  J.  F. 
Drake,  Esq.,  and  moves  the  court  for  an  order  on  the  above-named  defendant, 
to  perfect  its  application  for  a  change  of  venue  to  the  district  court,  by  re- 
quiring said  defendant  to  pay  costs  in  the  above-entitled  action  forthwith; 
and,  in  case  of  default  of  such  payment,  to  set  the  said  case  for  hearing  at  an 
early  day.  And  thereupon  the  court  having  heard  the  motion  read,  and  the 
arguments  of  the  plaintiff's  counsel  thereon,  and  being  fully  advised  in  the 
premises,  it  is  ordered  by  the  court  that  the  said  motion  be,  and  the  same  is 
hereby,  sustained."  On  the  twenty-third  day  of  November,  1883,  and  at  the 
September  term  of  said  court,  the  following  order  was  entered  in  the  case: 
"Now,  on  this  day,  the  defendant  having  failed  to  comply  with  the  preceding 
order  requiring  the  defendant  to  perfect  its  change  of  venue  by  paying  all 
costs  forthw;ith,  it  is'ordered  by  the  court  that  this  cause  be,  and  the  same  is 
s  hereby,  set  for  hearing  on  the  merits  on  Saturday,  November  24,  at  2  p.  m." 
On  the  eleventh  day  of  April,  1884,  the  cause  coming  on  for  hearing,  the 
defendant  not  appearing,  a  jury  being  waived,  the  case  was  tried  to  the  court, 
and  judgment  was  entered  against  the  defendant,  and  in  favor  of  the  plaintiff, 
for  the  sum  of  $284.83,  and  costs  of  suit. 
'  The  case  is  brought  here  upon  a  writ  of  error,  and  the  following  errors  as- 
signed: "(1)  The  court  erred  in  making  a  rule  on  defendant,  requiring  it  to 
pay  the  costs  theretofore  accrued  in  said  cause,  as  a  condition  precedent  to 
preparing  a  transcript  and  sending  the  same  to  the  district  court,  after  a 
change  of  venue  had  been  granted.  (2)  The  court  erred  m  making  a  rule  on 
defendant,  or  taking  further  proceedings  upon  the  motion  of  defendant,  after 
a  change  of  venue  had  been  granted.  (3)  The  court  erred  in  proceeding 
further  in  said  cause  after  a  change  of  venue  had  been  granted,  except  to  pre- 
pare a  transcript  of  the  proceedings  in  said  cause,  and  transmit  the  papers  in 
the  same  to  the  district  court.  (4)  The  court  erred  in  proceeding  to  set  the 
said  cause  for  hearing  over  the  protest  of  defendant  after  a  change  of  venue 
had  been  granted.  (5)  The  court  had  no  jurisdiction  to  proceed  in  said  cause 
after  a  change  of  venue  had  been  granted.  (6)  The  court  erred  in  hearing 
said  cause.    (7)  The  court  erred  in  entering  judgmetit  in  sai^  cause." 

Patton  <Xs  TJrmy^  for  plaintiff  in  error.  /.  F.  Drakey  for  defendant  in 
error. 

RisiNO,  C.  The  first  assignment  of  error  raises  the  only  question  we  deem 
it  necessary  to  consider.  The  order  entered  on  the  twentieth  day  of  Septem- 
ber was  an  absolute  and  unconditional  order  for  a  change  of  the  place  of  trjal 
of  the  action.  The  order  entered  on  the  twenty-second  day  of  November,  and 
at  the  same  term  of  court,  was,  in  effect,  a  modification  of  the  order  of  the 
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twentieth  of  September,  although  it  purports  to  be  an  order  requiring  the  de- 
fendant to  perfect  the  change  of  venue  under  the  order  made  for  the  change. 
If  the  court  did  not  err  in  making  the  order  of  November  22d,  then  the  or- 
der entered  on  Ihe  twenty-third  day  of  November  was  not  erroneous.  It  fol- 
lows, then,  that  in  considering  the  first  assignment  of  error  we*  have  only  to 
look  to  the  order  granting  a  change  of  the  place  of  trial,  and  the  order  requir- 
ing the  payment  of  costs  by  the  defendant,  as  a  condition  precedent  to  entitle 
it  to  perfect  the  change,  to' determine  the  question  raised.  If  there  is  no  au- 
thority of  law  lor  the  imposition  of  such  terms,  then  the  action  of  the  court 
cannot  be  sustained.  In  the  case  of  O'Connell  v.  Oavett,  7  Colo.  40-42, 1  Pac. 
Rep.  902,  this  court  held  that,  upo^  the  granting  of  an  application  for  a  change 
of  the  place  of  trial  under  the  Code,  the  general  rule  that  costs  must  abide 
the  event  of  the  suit  must  apply,  and  that  there  was  no  authority  for  requir- 
ing the  payment  of  accrued  costs  as  a  condition  upon  which  the  change  could 
be  had.  The  modification  of  the  order,  imposing,  as  terms,  the  payment  of 
costs,  was  erroneous. 

It  is  urged  by  defendant  in  error  that  the  order  changing  the  place  of  trial 
was  void  for  uncertainty,  in  that  it  directed  the  removal  of  the  case  to  the 
district  court  of  the  third  judicial  district,  and  did  not  specify  the  county  in 
said  district  in  which  the  trial  should  be  had.  Section  20  of  chapter  22  of  the 
General  Statutes  provides  that  "changes  of  venue  from  any  of  the  coUntj' 
courts  may  be  taken  for  the  same  causes  provided  for  changes  of  venue  in  the 
district  courts,  and  the  venue,  in  all  cases,  shall  be  changed  to  the  county 
court  of  any  adjacent  county  wherein  the  cause  or  causes  necessitating  such 
change  do  not  exist;  provided,  that,  if  no  substantial  objection  is  shown  to 
exist  thereto,  the  venue  shall  be  changed  to  the  district  court  of  the  same 
county."  While  the  third  judicial  district  includes  several  counties,  the  stat- 
ute did  not  authorize  the  court  to  remove  the  case  to  the  district  court  of  any 
county  other  than  th&  same  county  in  which  the  cause  was  pending;  so  that, 
under  the  statute,  there  was  uncertainty  as  to  the  court  or  county  to  which 
the  order  for  removal  referred. 

The  judgment  should  be  reversed. 

We  concur:    Macon,  C;  Stalloup,  0. 

P£:r  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  county  court  is  reversed. 


(10  Colo.  280) 

Thornily  V,  Pierce  and  another. 
(Supreme  Court  of  Ooforado.    October  18,  1887.) 

1.  EzoEPTioira,  Bill  of  —  Refusal  of  Judge  to  Sign  —  Affidavits  of  Attorneys  — 

Must  be  Disinterebtrd. 

Under  Code  Civil  Proc.  Colo.  J  195,  which  authorizes  either  party  to  a  suit,  upon 
the  refusal  "of  the  trial  judge  to  si|?n  a  proposed  bill  of  exceptions,  to  make  such 
bill  a  part  of  the  record  by  procuring  and  Httacbiti^r  to  the  bill  **the  affidavit  of  two 
or  more  attorneys  of  the  court,  or  other  persons  who  were  present"  at  the  trial, 
that  the  bill  "  is  correct  and  true,"  the  affidavits  of  attorneys  who  had  no  partici- 
pation  in  or  connection  with  the  case  tried  are  required ;  and  the  affidavit  of  one 
such  other  person  is  not  sufficient. 

2.  Appeal— From  Justice  of  the  Peace— Verdict  in  Excess  of  Justice's  Jurisdic- 

tion—Dismissal. 

Plaintiffs,  in  an  action  of  replevin  before  a  justice  of  the  peace,  recovered  judg- 
ment for  $265.  Defendant  appealed  to  the  county  court,  where  a  verdict  was  ren- 
dered for  plaintiffs  for  $365.  an  anioijint  in  excess  of  tbe  justice's  jurisdiction. 
Plaintiff  did  not  offer  to  remit  the  excess.  Heid,  that  the  court  should  have  dis- 
missed the  action. 
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CJommissionere*  decision. 
Error  to  San  Juan  county  court. 

X.  C,  Northrupi  for  plaintiff  in  error.  Hudson  d;  Slaymaker  and  C  If. 
FrazieVy  for  defendants  in  error. 

Macon,  C.  This  was  an  action  of  replevin  for  certain  goods  and  chattels 
claimed  by  plaintiffs  below,  Pietce  and  Thomas,  under  a  sale  to  them  by  G. 
J.  Thomas,  and  held  by  the  defendant  below,  as  sheriff  of  said  county,  under 
certain  writs  of  attachment  issued  by  the  creditors  of  said  G.  J.  Thomas. 
The  action  was  commenced  before  a  justice  of  the  peace  of  said  county,  and 
judgment  rendered  therein  against  plaintiff  in  error,  from  which  he  appealed 
to  the  county  court  of  said  county,  where  the  action  was  tried  to  a  jury,  and 
a  verdict  found  for  defendants  in  error  for  the  sum  of  $365.  A  motion  for  a 
new  trial  was  filed  by  defendant  below,  and  overruled  by  the  court,  and  judg- 
ment rendered  upon  the  verdict  for  the  whole  amount  found  by  the  jury,  to 
which  defendant  excepted,  and  comes  to  this  court.  No  written  pleadings, 
save  the  athdavit  in  replevin,  were  filed  in  the  justice's  court,  or  tlie  county 
court.  By  the  transcript  sent  up  from  the  justice's  court  to  the  county  court 
it  appears  that  no  claim  was  made  by  the  plaintiffs  below  for  any  special  dam- 
ages growing  out  of  the  detention  of  the  goods  by  the  defendant;  but  the 
value  of  the  property  was  stated  to  be  ;^265.  In  the  county  court,  so  far  as 
we  can  ascertain  by  anything  before  us  in  the  record,  no  claim  for  special 
damages  was  made. 

The  county  judge  refused  to  sign  and  seal  the  bill  of  exceptions  presented 
by  defendants'  counsel,  so  far  as  the  same  purported  to  set  forth  the  evidence 
given  on  the  trial,  but  signed  and  sealed  what  purports  to  and, is  intended  to 
be  a  bill  of  exceptions,  so  far  as  to  show  the  instructions  given  to  the  juiy  by 
the  court.  Upon  the  refusal  of  the  county  judge  to  sign  the  bill  of  exceptions, 
as  aforesaid,  defendant  endeavored  to  avail  himself  of  the  provisions  of  the 
Code  of  Civil  Procedure,  §  195,  which  authorizes  a  party,  upon  the  refusal  of 
the  judge  to  sign  the  bill  of  exceptions,  to  procure  the  affidavits  of  '*two  or 
more  attorneys  of  the  court,  or  other  persons  who  were  present  at  the  trial," 
to  make  affidavit  of  the  truth,  of  the  facts  set  forth  in  the  bill  of  exceptions. 
In  this  endeavor  defendant  failed.  The  statute  evidently  requires  that  the 
"two  or  more  attorneys  of  the  court"  should  be  those  who  had  no  participa- 
tion in,  or  connection  with,  the  case  in  which  their  affidavits  are  sought. 
^imon  V.  WeigeU  IQ  Iowa,  505;  St.  John  v.  Wallane,  25  Iowa,  21.  In  this  in- 
stance the  two  attorneys  who  made  these  afiidavits  were  the  two*  who  con- 
ducted the  case  before  the  county  court,  and  who  are  in  this  court  prosecut- 
ing this  writ  of  error. 

Plaintiff  in  error  also  has  filed  in  this  court  the  affidavit  of  one  Bradford, 
who  was  then  under-sheriff  of  said  San  Juan  county.  It  being  seen  that  the 
affidavits  of  the  two  attorneys  alluded  to  are  not  sufficient,  is  the  affidavit  of 
one  "other  person"  sufficient?  We  think  not,  for  the  reason  that  the  stat- 
ute uses  the  term  "other  persons,"  which  is  in  its  plain  meaning  plural;  and 
because,  if  two  or  more  attorneys  of  the  court  are  required  in  such  case,  there 
can  be  no  reason  why  at  least  two  "other  persons"  should  not  be  necessary. 

As  to  the  first  assignment  that  the  court  erred  in  not  dismissing  the  cause 
for  the  reason  that  the  justice  of  tlie  peace  had  no  jurisdiction  of  the  matter, 
we  think  the  point  is  well  taken.  >  The  trial  was  had  before  the  justice  of  the 
peace  on  the  thirtieth  day  of  May,  and  in  the  county  court  on  the  thirteenth 
day  of  June  following.  Before  the  justice  of  the  peace,  the  plaintiffs  recovered 
$265,  and  on  the  trial  in  the  county  court,  about  two  weeks  later,  they  re- 
covered S365.  Upon  the  coming  in  of  the  verdict,  which  was  $65  beyond  the 
jurisdiction  of  the  justice,  and  upon  failure  of  the  plaintiffs  to  remit  this  ex- 
cess of  $65,  the  court  should  have  dismissed  the  suit. . 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 
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Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

Helm,  J.,  (dissenting.)  I  concur  in  the  conclusion  that  the  judgment  must 
be  reversed,  but  do  not  accede  to  the  assumption  that  by  remitting  the  excess 
over  $300,  of  the  verdict  in  the  county  court,  plaintiff  could  have  cured  the 
jurisdictional  defect  in  question.  I  have  serious  misgivings  as  to  the  correct- 
ness of  the  legal  proposition  thus  implied. 

The  reversal  is  based  upon  the  ground  that  there  was  a  want  of  jurisdiction 
over  the  subject-matter.  If  this  were  not  so,  the  judgment  could  riot  be  re- 
versed, because  the  objection  was  not  taken  in  the  court  below ;  and  it  is  a  rule 
of  practice  too  Well  established  to  admit  of  discfussion,  that  where  the  parties 
appear  and  trial  is  had,  no  other  objection  relating  to  jurisdiction,  save  this, 
can  be  for  the  first  time  presented  in  the  supreme  couit. 

When  the  verdict  for  $365  was  returned  to, the  county  coui-t,  it  became  the 
duty  of  that  court  to  dismiss  the  action,  because  under  the  statute  the  justice 
of  the  peace  had  no  jurisdiction  over  the  subject-matter.  Gen.  St.  §§  1924, 
1988.  I  understand  the  law  to  be  that  where  the  jurisdiction  of  a  court 
is  regulated  by  statute,  the  court  is  imperatively  limited  to  the  subject-matter 
thus  specified.  It  cannot,  even  by  express  stipulation  of  the  paities  in  writing, 
be  clothed  with  jurisdiction  over  a  subject-matter  not  covered  by  the  legislative 
enactment.  . 

If  I  am  right  in  these  views,  it  inevitably  follows  that  plaintiff  in  the  pres- 
ent action  was  wholly  powerless  to  cure  the  defective  jurisdiction,  and  validate 
the  pro(jeeding,  by  remitting  $65,  or  any  other  sum ,  from  the  verdict.  I  must 
not  be  understood  as  saying  that  a  creditor  cannot  forgive  a  portion  of  his  just 
debt,  and  thus  bring  his  cause  within  the  jurisdiction  of  a  justice;  but,  if  such 
be  his  purpose,  he  must  remit  before  he  begins  his  suit.  Having  done  so  in 
some  proper  manner,  his  cause  of  action  is  within  the  statutory  jurisdiction 
prescribed  for  the  court,  and  the  proceeding  becomes  regular  from  its  inception. 

The  test  of  jurisdiction  in  cases  like  the  one  at  bar  is  the  verdict  of  the  jury 
in  the  county  court.  If  the  plaintiff  proves  himself  entitled  to  more  than 
$300,  it  is  his  own  fault  that  his  recovery  becomes  void.  If,  on  the  other 
hand,  a  perverse  jury  or  court,  as  the  case  may  be,  insists  upon  giving  him  a 
larger  verdict  or  judgment  than  he  proves,  and  one  for  more  than  $300, 1 
know  of  no  remedy  for  him,  except  through  a  neW  trial. 

The  case  ot  Cramer  v.  McDowell,  6  Colo.  369,  is  not  relied  on  in  the  principal 
opinion.  The  intimation  in  that  opinion  on  this  subject  is  used  by  way  of 
argument,  rather  than  as  announcing  a  rule  of  law;  but  if  it  fairly  leads  to 
an  inference  contrary  to  the  foregoing  conclusion,  I  think  the  language  there 
used  should  be  qualified. 


ao  Colo.  220)  Q^^jQ  ^  ^ynTB.  and  another. 

(Supreme  Court  of  Colorado,    October  18,  1887.) 

1.  Pabtwerskip— Action  aoainst— Judgment  against  Individual  Partner. 

Suit  was  brought  against  a  firm  to  collect  an  alleged  partnership  debt.  Service 
was  had  on  one  partner  only,  and  judgment  was  rendered  against  him  as  for  an 
individual  debt.  Uetd^  that  he  was  not  a  party  to  the  suit,  and  it  was  error  to  ren- 
der a  judgment  against  him  alone. 

2.  Abatement— Another  Action  Pending— Requisites. 

The  defendant  set  up  a  plea  in  abatement  that  there  was  another  suit  pending 
between  the  same  narties  for  the  same  cause  of  action.  It  did  not  appear  but  that 
the  other  suit  had  been  discontinued.  Neither  did  it  appear  that  the  record  of  the 
proceedings  in  the  other  court  were  ofTered  on  the  trial  below ;  nor  was  such  record, 
even  if  so  bffered,  preserved  in  the  bill  of  exceptions.  Held^  that  the  plea  in  abate- 
ment could  not  be  sustained, 
t.  Writb— Defective  Service— Waiver. 

The  justice  in  an  action  for  a  debt  claimed  to  be  due  from  a  partnership,  where 
only  one  of  the  partners  bad  been  served  with  prooeas,  coDtinoed  the  hearing.   The 
v.l6p.no.7— 22 
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defendant  appealed  from  the  Justice  to  the  county  court,  and  then  secured  a  change 
of  venue  to  the  district  court,  when  he  appeared,  and  the  cause  was  then  tried  on  its 
merits.  /Te/d,  that  the  defendant  had  waived  the  right  to  he  heard  as  to  the  al- 
leged erroneous  proceeding. 

Appeal  from  district  court,  Conejos  county. 

This  suit  was  brought  before  a  justice  of  the  peace  against  "P.  L.  Craig 
and  W\  B.  Broad,  partners  using  the  firm  name  of  Broad  &  Craig,"  for  a  cer- 
tain demand  alleged  to  be  due  Smith  &  Wilson.  Service  of  process  was  se- 
cured only  upon  Craig,  one  of  the  partners.  The  return  of  the  constable  re- 
cited the  fact  that  such  service  was  had  ''by  reading  the  within  to  the  within- 
named  defendant,  and  by  leaving  with  him,  P.  L.  Craig,  of  the  firm  of  Broad 
&  Craig,  a  copy  of  the  same."  Judgment  was  rendered  by  the  justice  of  the 
peace  for  plaintiff  for  $188.25,  and  an  appeal  taken  to  the  county  court.  Mo- 
tion ih  said  court  to  dismiss;  overruled.  Change  of  venue  taken  by  Craig  to 
the  district  court.  Motion  to  dismiss  renewed  in  the'  district  court,  and  de- 
nied. Trial  had,  and  verdict  and  judgment  against  "defendant  P.  L.  Craig" 
for  $168.26.  Appeal  by  Craig  to  supreme  court.  Remaining  facts  sufficiently 
stated  in  the  opinion. 

C.  O.  Holbrook,  for  appellant.     Wells,  Smith  <§  Macon,  for  appellees. 

Helm,  J.  This  action  was  brought  against  the  firm  of  Broad  &  Craig  to 
collect  an  alleged  partnership  debt.  Judgment  was  rendered  against  Craig, 
the  partner  served  with  process,  as  if  for  an  individual  debt. 

The  evidence  is  not  before  us.  Whether  it  establislied  a  debt  against  the 
firm,  a  joint  liability  of  Craig  and  the  firm,  or  simply  a  personal  liability  on  the 
part  of  Craig,  it  was  error  to  render  judgment  against  Craig  alone,  because  he 
was  not  a  party  to  the  suit.  Freem.  Judgm.  §  141,  and  cases  cited.  Craig  was 
served  with  process  solely  as  a  partner,  and  as  a  partner  he  responded  and  de- 
fended. His  objection  to  individual  liability  through  a  personal  judgment  could 
not  have  been  interposed  earlier. in  the  proceedings  than  it  was,  because  prior 
to  judgment  there  may  have  been  nothing  to  apprise  him  of  an  intention  to 
hold  him  for  the  amount  recovered,  except  as  he  might  be  held  through  a  judg- 
ment against  the  firm.  The  individual  property  of  Craig,  as  one  of  the  part- 
ners, aside  from  his  interest  in  the  partnership  property,  might  be  subjected 
to  the  payment  of  a  partnership  debt;  but  this  fact  does  not  affect  his  right  to 
have  the  judgment  for  a  flrm  debt  entered  against  the  firm,  and  the  whole 
partnei-ship  property  thus  made  liable  for  such  debt;  nor  can  it  render  valid 
a  judgment  against  one  not  a  party  to  the  record. 

For  this  error  the  judgment  must  be  reversed.  But  in  view  of  a  retrial  in 
the  court  below,  it  becomes  necessary  to  notice  two  of  the  remaining  ques- 
tions presented  for  consideration. 

The  objection.  In  the  nature  of  a  plea  in  abatement,  relating  to  the  pend- 
ency of  another  suit  between  the  same  parties,  and  involving  the  same  cause 
of  action,  cannot  be  sustained.  First,  because  the  showing  made  in  support 
of  the  motion  or  plea  was  4nsufficient.  It  does  not  appear  but  that  the  suit 
begun  before  Justice  Moon  had  been  discontinued  by  virtue  of  the  statute 
(section  1941,  Qen.  St.)  when  the  summons  in  the  present  action  issued  from 
the  office  of  Justice  Lewis.  Tentzer  v.  Thayer,  14  Pac.  Rep.  53.  Second, 
because  we  are  not  advised  that  the  record  of  the  proceedings  before  Justice 
Moon  was  offered  in  evidence,  or  properly  presented  at  the  trial  in  the  district 
court.  And.  third,  if  that  record  was  in  evidence,  it  is  not  preserved  in  the 
bill  of  exceptions,  and  for  this  reason  could  not  be  here  considered. 

By  taking  his  appeal  from  the  justice  to  the  county  court,  asking  and  se- 
curing a  change  of  venue  to  the  district  court,  and  appearing  and  trying  the 
cause  in  the  latter  court  on  its  merits,  without  objecting  to  the  action  of  the 
justice  in  continuing  the  hearing  before  him,  Craig  waived  the  right  to  be  now 
heard  as  to  the  alleged  erroneous  proceeding. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded. 
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aO  Colo.  243) 

Whitsett,  Ex'x,  etc.,  t>.  Union  Depot  &  R.  Co.  and  others. 

{Suj)reme  Cbvrt  of  Colorado.    October  18,  1887.) 

i.  Municipal  Corporations— Streets— Vacation— Injunction. 

The  amended  charter  of  the  city  of  Denver  1877,  ?  40,  provides  that  the  city  has 
the  power  to  abolish  and  alter  streets  by  ordinances  not  repugnant  to  the  constitu- 
tions of  the  United  States  and  Colorado.  The  city  vacated  certain  streets,  and  al- 
lowed the  Union  Depot  Company  to  erect  buildings  thereon.  Plaintiff  filed  a  bill 
to  set  aside  the  vacation,  enjoin  the  erection  of  the  buildings,  and  for  damages  to 
lots  owned  by  him  abutting  on  the  streets,  but  not  in  the  portions  vacated  and  ob- 
structed. Held,  that  plaintifTs  bill  was  properly  dismissea  on  demurrer,  there  be- 
ing no  allegation  that  his  injury  was  different  in  kind  irom-  that  of  the  general 
public 

2.  Same. 

The  city  council  had  the  right  to  provide  for  the  use  to  be  made  of  a  street  when 
vacated,  with  due  regard  to  private  and  public  rights. 

Error  to  district  court,  Arapahoe  connty. 

Wells,  Macon  <£•  McNeil,  for  plaintiff  in  error.  Teller  <fe  Orahood  and  B. 
M.  Hughes^  for  defendant  in  error. 

Beck,  C.  J.  Bichard  E.  Whitsett^  since  deceased,  brought  an  action  in  the 
district  court  of  Arapahoe  county  to  enjoin  the  defendant  in  error,  the  Union 
Depot  &  Bailroad  Company,  from  completing  the  structure  then  commenced, 
and  since  completed,  which  extends  across  Seventeenth  street,  in  the  city  of 
Denver,  near  its  westerly  terminus,  and  known  as  the  "Union  Depot;"  and 
to  compel  said  defendant,  and  the  Denver,  South  Park  &  Pacific  Railroad 
Company,  to  remove  the  obstructions  which  they  had  erected  and  placed  in 
said  street,  and  the  other  streets  and  alleys  mentioned  in  the  complaint.  Dam- 
ages, general  and  special,  were  prayed  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff,  and  for  such  as  might  be  sustained  before  final  judg- 
ment in  the  action.  The  complaint  avers  that  plaintiff  is  the  owner  of  certain 
lots  described  therein,  which  abut  on  the  streets  obstructed,  on  which  are 
buildings  for  residence  and  business  purposes;  that  his  lots  on  Seventeenth 
street  are  situated  beyond  said  obstructions  from  the  business  center  of  said 
city,  so  that,  by  reason  of  the  obstructions  therein,  he,  his  tenants,  and  other 
citizens,  cannot  pass  continuously  along  said  street  to  and  from  the  business 
center  of  the  city,  as  they  otherwise  could  and  were  accustomed  to  do,  but 
are  cx)mpelled  to  go  around  the  obstructions,  and  are  thus  made  to  travel  a 
greater  distance  in  passing  to  and  from  said  business  center.  The  complaint 
sets  out  in  detail  the  history  of  the  location  of  the  Denver  city  town-site,  in 
the  year  1859,  upon  the  unsurveyed  public  domain;  the  survey,  subdivision, 
and  platting  thereof  into  lots  and  blocks,  intersected  bystreets  and  alleys;  the 
recognition  and  approval  of  said  subdivision  and  plat  by  the  residents  of  said 
town-site,  and  by  the  authorities  of  the  city  of  Denver;  the  incorporation  of 
said  city  thereafter,  under  the  name  of  the  "City  of  Denver, "  by  an  act  of  the 
territorial  legislature  passed  in  1861;  the  entry  by  the  probate  judge  of  Arap- 
ahoe county  at  the  United  States  land-oflJce,  in  1865,  of  said  town-site,  un- 
der and  In  pursuance  of  the  town-sites  acts  of  congress;  the  conveyance  by 
said  probate  judge  to  the  parties  entitled  thereto  of  the  several  lots  and  blocks 
occupied  by  them  respectively,  and  the  further  conveyance  in  fee  to  the  city 
of  Denver,  by  said  probate  judge,  of  all  the  streets,  alleys,  and  public  grounds 
located  and  set  forth  in  said  survey  and  plat.  Plaintiff  avers  that,  ever  since 
the  survey  and  subdivision  of  the  town-site,  he  has  been  a  resident  of  Den- 
ver; but  does  not  say  that  he  was  an  occupant  of  either  of  the  lots  alleged  to 
be  injured  by  the  construction  of  the  union  depot,  or  that  he  acquired  his 
title  thereto  from  the  probate  judge,  or  from  any  of  his  successors  in  otBce. 
He  inserts  the  legal  proposition  that  the  probate  judge,  after  his  entry  of  the 
town-site,  and  that  the  city  of  Denver,  since  the  conveyance  to  it  of  the 
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streets,  alleys,  and  public  grounds  referred  to,  held,  and  that  said  city  now 
holds,  all  the  several  streets  and  alleys  surveyed  and  set  down  in  the  said  plat, 
(which  included  those  now  obstructed,)  in  trust,  that  the  same  should  be  ever 
fcept  and  used  solely  as  public  highways;  and,  upon  the  abolition  or  vacating 
of  any  of  said  streets  and  alleys  by  lawful  authority,  to  release  and  convey 
over  to  the  lawful  owners  of  the  abutting  lots  all  thslt  part  of  the  streets  and 
alleys  so  vacated,  from  the  boundary  of  such  lots  to  the  center  of  said  streets 
and  alleys  respectively. 

Prior  to  the  happening  of  the  grievances  complained  of  the  city  council  of 
the  city  of  Denver  had,  by  an  ordinance  passed  on  or  about  the  fifth  day  of 
January,  A.  D.  1880,  vacated  a  portion  of  the  streets  and  alleys  mentioned  in 
the  complaint,  for  the  pui*pose  of  enabling  said  defendant,  the  Union  Depot 
&  liailroad  Company,  to  build  a  union  railroad  depot  at  that  point  in  the 
city,  and  to  erect  and  make  such  other  structures  and  improvements  as  were 
necessarily  appurtenant  to  a  union  railroad  depot.  By  .this  ordinance  parts 
of  Seventeenth  and  Wewatta  streets  were  declared  vacated,  as  were  also  the 
alleys  in  the  four  blocks  abutting  thereon,  upon  which  the  building  and  its 
appurtenances  were  to  be  constructed.  After  describing  the  parts  of  the 
streets  and  alleys  vacated,  its  language  is  that  they  "be,  and  the  same  are 
hereby  vacated  and  abolished,  and  the  same  appropriated  to  the  Union  Depot 
&  Railroad  Company  and  its  successors,  for  its  and  their  sole  use,  occupancy, 
and  benefit,  so  long  a^  it  or  its  successors  shall  use  the  same  for  the  purposes 
of  maintaining  a  union  depot,  with  necessary  tracks,  sidings,  and  switches, 
leading  to  and  from  and  about  the  same,  for  the  use  of  railroads,  to  be  held, 
used,  and  occupied  henceforth  by  said  company,  its  successors  and  assigns, 
for  the  uses  and  purposes  aforesaid:  provided,  that  if  the  said  company,  its  . 
successors  and  assigns,  shall  cease  to  use  and  occupy  the  said  parts  of  said 
streets  and  alleys  for  the  purposes  aforesaid,  then  this  grant  to  it  and  them 
shall  cease  and  determine;  but  that  the  destruction  of  the  proposed  depot  by 
fire  shall  not  operate  to  determine  this  grant  to  it,  its  successors  or  assigns, 
unless  it  or  they  or  either  of  them  shall  fail,  neglect,  or  refuse  to  build  the 
same  in  a  reasonable  time  after  such  destruction."  While  the  plaintiif' s  lots 
abut  on  the  streets  vacated,  none  of  them  abut  on  the  portions  thereof  va- 
cated. The  streets  surrounding  the  several  blocks  in  which  his  lots  are  situ- 
ated remained  open  and  unobstructed. 

The  ground  stated  in  the  complaint  as  the  basid  of  the  claim  for  special 
damages  is  that  the  plaintiff,  on  a  certain  day,  was  passing  along  Seventeenth 
street  in  a  carriage,  about  his  lawful  business,  and  at  the  point  in  question 
was  obliged  to  turn  out  of  said  street,  and  go  around  the  obstructions  placed 
therein,  by  a  longer  way  than  the  lawful  highway,  and  to  pass  over  the  rail- 
way tracks  unlawfully  placed  in  said  street.  The  prayer  of  the  complaint  is 
that  said  ordinance  be  declared  null  and  void;  that  the  defendants  mentioned 
be  restrained  from  erecting  further  obstructions  in  or  from  occupying  said 
streets  and  alleys;  that  they  be  required  to  abate  and  remove  all  obstructions 
which  they  have  or  sliall  have  erected  in  Seventeenth  street,  or  in  any  of  said 
other  streets  and  alleys,  before  final  judgment;  for  $500  damages,  and  for 
other  relief. 

The  defendants  demurred  to  the  complaint,  on  the  ground  that  the  matters 
and  things  therein  stated  were  not  sufiicient  in  law  to  be  answered  unto. 
The  court  sustained  the  demurrer,  and,  plaintiff  abiding  thereby,  the  court 
gave  judgment,  dismissing  the  action.  Plaintiff  then  brought  the  cause  to 
this  court  for  review  by  writ  of  error.  After  the  suing  out  of  the  writ  of 
error  the  death  of  the  plaintiff  in  error  was  suggested,  and  Emma  C.  Whit- 
sett,  executrix  of  the  estate  of  the  deceased,  was  duly  substituted  as  plaintiff 
in  error. 

The  errors  assigned  are  that  the  court  erred  in  sustaining  the  demurrer  and 
in  dismissing  the  complaint.    The  case  presented  differs  in  no  material  par- 
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ticular  from  the  numerous  cases  wherein  the  authority  of  municipal  corpora- 
tions to  vacate  and  abolish  streets  and  alleys  has  been  called  in  question.  The 
rule  established  by  these  adjudications  is  that,  in  the  absence  of  any  constitu- 
tional restriction,  the  power  of  the  legislature  to  vacate  streets  and  highways, 
or  to  invest  municipal  corporations  with  this  power,  cannot  be  doubted.  2 
Dill.  Mun.  Ck)rp.  §  666;  McGee's  Appeal,  8  Atl.  Rep.  237,  and  authorities 
cited;  People  v.  Supeimsora,  20  Mich.  95;  Gray  v.  LoTid  Co,,  26  Iowa,  387; 
Hoboken  v.  Hohoken,  36  K.  J.  Law,  540;  Brook  v.  Horton,  68  Gal.  554,  10 
Pac  Rep.  204. 

Section  25  of  article  5  of  our  state  constitution  prohibits  the  legislature  from 
exercising  this  power  directly.  This  section  provides  that  "the  general  as- 
sembly shall  not  pass  local  or  special  laws  in  any  of  the  following  en umerateil 
cases,  that  is  to  say:  *  *  ♦  Vacating  roads,  town  plats,  sti-eets,  alleys, 
and  public  grounds.''  But  this  instrument  contains  no  prohibition  Hgainst 
the  delegation  of  this  power  to  municipal  corporations.  On  the  contrary,  the 
restriction  against  the  vacating  of  streets  and  highways  by  local  or  special 
legislative  acts  is  an  implication  of  the  power  of  the  legislature  to  authorize 
such  acts  to  be  done.  As  held  in  Paid  v.  Ca7^er,  26  Pa.  St.  223,  this  power 
must  reside  somewhere  in  every  well-regulated  government.  There  being 
nothing  in  our  constitution  prohibiting  its  exercise,  except  by  special  legisla- 
tive act,  we  conclude  the  various  municipalities  may  exercise  this  power  when 
duly  invested  therewith. 

The  city  of  Denver  was  invested  by  its  original  charter  of  November  7,  A. 
D.  1861,  with  authority  "to  open,  alter,  abolish,  widen,  extend,  establish^ 
grade,  pave,  or  othei^wise  improve  and  keep  in  repair,  streets,  avenues,  lanes, 
and  alleys,  sidewalks,  drains^  and  sewers,''  Laws  1861,  p.  487.  This  pro- 
vision has  been  continued  in  the  several  amendments  since  made,  including 
the  amended  charter  approved  April  6, 1877.  Section  40  of  the  latter  act  pro- 
vides that  "the  city  council  shall  have  power,  within  the  jurisdiction  of  the 
city,  by  ordinance  not  repugnant  to  the  constitution  of  the  United  States  or 
the  constitution  of  the  state  of  Colorado,*'  "to  open,  alter,  abolish,"  etc.^ 
"streets,  avenues,  lanes,  and  alleys."  While  the  invalidity  of  this  ordinance 
was  asserted  by  the  plaintiff,  he  did  not  question  its  formal  and  legal  adoption 
by  the  city  council. 

The  point  is  made  by  counsel  for  plaintiff  in  error  that  the  city  council  was 
not  authorized  by  its  charter  to  grant  the  exclusive  right  of  occupancy  of  the 
streets  vacated  to  a  private  corporation,  and  to  autliorize  the  erection  of  per- 
manent obstructions  therein.  A  municipal  corporation  is  not  warranted  by 
law  in  exercising  its  power  to  vacate  streets  in  an  arbitrary  manner,  and  with- 
out regard  to  the  interest  and  convenience  of  the  public,  or  of  individual  rigjits. 
But  when  the  power  to  vacate  exists  and  has  been  exercised  with  due  regard 
to  the  interests  both  of  the  public  and  of  private  rights,  the  fact  that  the  va- 
cating ordinance  provides  for  the  use  which  is  to  be  made  of  the  street,  or  the 
portion  thereof  vacated,  does  not  aid  a  property  holder  who  seeks  to  annul  the 
ordinance,  on  the  ground  that  he  is  interested  in  keeping  the  street  open. 
The  object  to  be  accomplished  in  the  present  case  may  fairly  be  said  to  be  one 
of  great  interest  and  convenience  to  the  public.  The  establishment  and  con- 
struction of  a  union  railroad  depot  for  the  use  of  all  railroads  entering  within 
or  centering  in  the  city  is  a  convenience  not  only  to  all  residents  of  the  city, 
but  to  the  public  generally.  We  are  therefore  of  opinion  that  the  privileges 
granted  to  the  Union  Depot  Company  afford  no  ground  for  equitable  interpo- 
sition. If  the  plaintiff  suffered  no  special  injury  peculiar  to  himself,  and  dis- 
tinct from  the  general  inconvenience  experienced  by  the  public,  by  the  acts 
complained  of,  he  has  no  standing  in  equity  for  injunctive  relief.  High,  Inj.' 
§  528. 

The  rule  laid  down  in  City  of  Chicago  v.  Building  Ass'n,  102  111.  393.  and 
in  support  of  which  many  authorities  are  cited,  is  that,  for  any  act  obstructing 
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a  public  and  common  right,  no  private  action  will  lie  for  damages  of  the  same 
kind  as  those  sustained  by  the  general  public,  although  in  a  much  greater 
degiee.  As  we  have  already  seen,  none  of  the  lots  owned  by  the  plaintiff  abut 
on  those  portions  of  the  streets  or  alleys  mentioned  which  were  vacated  by  the 
ordinance  passed  by  the  city  council,  but  all  are  situated  in  other  blocks.  The 
streets  in  front  of  his  several  lots  remained  open  and  free  from  obstructions. 
These  facts  bring  the  case  within  the  principle  of  the  authorities  cited,  and 
within  the  case  of  City  of  East  St  Louis  v.  O'Flynn,  10  K.  E.  Rep.  395, 
wherein  the  court  say:  "Here  plaintiff's  lot  is  not  adjacent  to  the  streets  or 
alleys  vacated.  It  is  in  another  block.  The  access  to  and  egress  from  his  lot 
is  not  affected  by  the  vacating  ordinance  passed  by  the  city.  1?he  street  in 
front  and  the  alley  in  the  rear  of  his  property  remain  open  as  before,  afford- 
ing the  same  access  to  and  egress  from  it.  The  inconvenience  that  would  be 
occasioned  to  the  plaintiff  in  going  from  the  street  in  front  of  his  bouse  to  a 
particular  pdrt  of  the  city,  on  account  of  vacating  and  closing  up  certain 
streets  and  alleys  in  another  block,  is  the  <  same  kind '  of  damage  that  wOuld 
be  sustained  by  all  other  persons  in  the  city  that  might  have  occasion  to  go 
that  way;  and,  although  the  inconvenience  he  may  suffer  may  be  greater  in 
degree  than  to  any  other  person,  that  fact  Would  not  give  him  a  right  of  ac- 
tion." 

For  the  reasons  assigned  we  are  pf  opinion  that  the  action  of  the  district 
court  in  sustaining  the  demurrer  and  dismissing  the  complaint  was  proper. 
The  i  udgment  is  therefore  affirmed. 


(10  Colo.  222)  .       ^  ^ 

HOWLETT  tJ.  TUTTLE. 

(Sujjreme  Court  of  Colorado.    October  18,  1887.) 

Appeal— Neglect  to  File  Briefs— Dismissal. 

Where  a  cause  is  submitted  upon  briefs  to  be  filed  within  a  time  fixed  by  the 
court,  and  the  appellant  makes  no  attempt  to  comply  witli  the  order  of  submission, 
the  case  will  be  dismissed  for  want  of  prosecution;  following  Railway  Co.  v.  Woy^  7 
Colo.  666,  6  Pac.  Rep.  815. 

Commissioners'  decision.     Appeal  from  district  court,  Arapahoe  county, 
B.  if.  &  C,  J,  Hughes,  for  appellant.    John  W.  Horner^  for  appellee. 

Macon,  C.  In  April,  1884,  this  cause  was  submitted  on  briefs  to  be  filed 
within  a  time  fixed  by  the  court.  The  appellant  made -no  attempt  to  comply 
with  the  order  of  submission  until  November,  1885,  when  he  tendered  for 
filing  the  abstract  of  the  record.  Afterwards,  on  January  29,  1886,  he  filed 
a  motion  to  vacate  the  order  of  submission,  and  for  further  time  to  file  argu- 
ments. This  motion  was  never  raised  in  this  court,  and  has  never  been  passed 
upon.  In  this  state  of  the  case,  under  the  rule  enforced  in  Railway  Co.  v. 
Woy,  7  Colo.  556,  5  Pac.  Rep.  815,  this  appeal  should  be  dismissed. 

We  concur:    Rising,  C.  ;  Stallcup.  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the  ap- 
peal from  the  district  court  is  dismissed,  at  the  costs  of  the  appellant. 
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(10  Colo.  228) 

Fillmore  and  others  o.  Wells  and  others. 
(Supreme  Court  of  Oolprado.    October  18,  1887.) 

1.  Attob^jkit  and  Cuent— Attobkby's  Likn  om  JiTDoifBNT— Decbeb  Awarding  Interest 

IN  Land. 

Gen.  St.  Colo.  J  86,  provides  that  *'  attorneys  «  «  •  shall  have  a  lien  •  •  • 
upon  any  judgment  they  may  have  obtained  beiongmg  to  any  client  for  any  fee 
due,  *  •  *  or  professional  service  rendered,  ♦  •  •  which  said  lien  may  be 
enforced  by  the  proper  civil  action.'*  Hdd^  that  a  decree  awarding  to  plaintiffs  in 
an  action  an  interest  in  land  was  subject  to  a  lien  for  the  fee  of  their  attorneys  un- 
der this  section. 

2.  Same— Suit  in  Equity  to  Enforce  Lien. 

A  suit  in  equity  to  determine  the  cont^ted  questions  of  plaintiffs*  employment, 
and  the  amount'of  their  compensation,  as  attorneys,  and  to  enforce  their  lien,  is 
•*a  proper  civil  action  *'  within  the  meaning  of  the  statute. 

8.  Same— Services  of  Attorney  in  Suit  by  Minors  —  Employment  by  Guardian  — 
Chabgb  upon  Minor's  Estate. 

A  suit  was  brought  in  the  name  of  certain  minors,  by  request  of  their  guardian. 
The  minors  were  the  real  parties  in  interest.  It  did  not  appear  that  there  was  any 
intention  on  the  part  of  the  attorneys  to  look  to  the  guardian  for  compensation, 
nor  on  the  part  of  the  guardian  to  become  personally  liable  therefor.  Held^  that 
the  court  of  equity  would  charge  tbe  estate  of  the  minors  with  such  compensation. 

4.  Same— Parties  to  Attorney's  Surr— Successive  Guardians. 

Plaintiffs  were  employed  by  K.,  the  guardian  of  certain  minors,  to  prosecute  a 
suit  for  them.  K.  resigned  during  its  pendency,  and  several  guardians  assumed 
the  position  successively ;  the  last  being  one  P.  //ic/rf,  that  the  guardians  preced- 
ing P.  were  not  necessary  parties  to  an  action  by  plaintifls  for  their  fees. 

6.  Same  —  Amount  op  Attorney's  Compensation  —  Weight  of  Expert' Testimony — 
Referee's  Findings. 

The  findings  of  a  referee  as  to  the  amount  reasonably  due  attorneys  for  services, 
in  accordance  with  the  weight  of  expert  testimony,  will  not  be  set  aside. 

6.  Pleading — Demurrer  fob  Misjoinder  of  Plaintiffs — Answer — Demurrer  cannot 
bb  Argued  on  Appeal. 

Defendants  demurred  to  the  complaint  on  the  ground  of  misjoinder  of  parties 
plaintilT.  .The  demurrer  was  overruled,  and  defendants  answered,  and  went  to  trial. 
Held,  that  by  so  doing  they  waived  their  rights  to  be  heard  on  the  demurrer  on  ap- 
peal. 

Appeal  from  district  court,  Arapahoe  county. 

In  the  year  1875,  Wells  &  Smith,  attorneys  at  law,  instituted  a  suit  in  eq- 
uity in  behalf  of  John  N"orraan  and  John  Septer  Fillmore,  then  minor  heirs 
of  John  S.  Fillmore,  deceased,  against  John  J.  Reithman,  to  recover  certain 
premises  situated  in  the  city  of  Denver,  apd  also  rents  and  profits  wrongfully 
collected  and  witliheld.  They  were  employed  for  this  purpose  by  the  guard- 
ian of  said  minor  heirs.  Various  steps  were  taken  in  the  suit,  extending 
throngh  a  series  of  years,  but  finally  terminating  successfully.  In  the  year 
1880,  a  decree  was  entered  finding  the  plaintiffs,  the  said  heirs,  entitled  to 
the  undivided  one-half  interest  of  the  premises  in  controversy,  and  also  to  the 
sum  of  ^7,998.71  as  their  share  of  the  rents  previously  accruing  therefrom. 
The  case  was  taken  to  the  supreme  court,  both  by  appeal  and  error;  and  the 
said  attorneys,  together  with  Macon,  (who  had  some  years  previously  become 
a  member  of  the  firm,  and  participated  in  the  proceeding,)  conducted  both 
appellate  cases  for  the  heirs.  During  the  spring  of  1882  the  decree  of  the 
lower  court  was  aifirmed. 

The  guardian  at  the  time  suit  was  instituted  was  Elizabeth  M.  Kershow. 
While  the  suit  was  pending  she  resigned  said  office,  and  S.  Beulow  Irwin  be- 
came her  successor.  Afterwards  the  said  Irwin  resigned,  and  Levin  C. 
Charles  became  his  successor.  Finally  the  said  Charles  also  resigned,  and  the 
defendant  JPatteraon  succeeded  to  tbe  guardianship  of  the  wards.  The  com- 
plaint all^e^  that  the  employment  of  plaintiffs  as  attorneys  by  Kershow  was 
duly  recognized,  and  continued  by  each  x)f  the  succeeding  guardians,  includ- 


Digitized  by 


Google 


344  PACIFIC  REPORTER.  [Colo. 

ing  the  said  Patterson.  A  small  retainer  of  $250  was  paid  to  Wells  &  Smith 
before  the  institution  of  the  proceedings  above  described,  but  no  other  fee  or 
compensation  of  any  kind  whatever  has  been  received  by  them,- or  by  WeUs, 
Smith  &  Macon. 

On  the  first  day  of  November,  A.  D.  1882,  plaintiffs  instituted  this  suit  in 
equity,  making  the  said  guardian  Patterson,  and  the  said  wards,  also  the  said 
Ileithman,  parties  defendant.  They  seek  to  have  the  amount  of  their  fees  or 
compensation  determined,  and  also  to  have  the  same  adjudged  a  lien  upon  the 
sum  to'  be  paid  by  Reithman  upder  the  decree,  and  upon  the  realty  recovered 
as  above  stated,  through  their  exertions.  A  reference  was  had  by  consent. 
The  proofs  were  taken  and  reported,  together  with  findings  and  a  decree 
awarding  plaintiffs  Wells  &  Smith  the  sum  of  $500,  and  Wells,  Smith  &  Macon 
thesumof  $5,500;  also  recognizing  an  attorney's  lien,  under  the  statute,  upon 
the  judgment  or  decree  rendered  in  the  former  suit;  and  providing  that  the 
said  Reithman  pay  into  court,  for  the  benefit  of  plaintiffs,  the  said  sum  of 
$6,000;  that,  upon  his  failure  so  to  do,  execution  should  issue,  and,  if  the 
amount  were  not  made  out  of  his  estate,  then  the  premises  so  re<K>vered  as 
aforesaid  by  the  wards  should  be  sold  by  the  sheriff  to  pay  the  same.  The 
findings  and  decree,  after  full  examination,  were  duly  approved  and  entered 
as  the  findings  and  decree  of  thedistrict  court.  From  that  decree  the  present 
appeal  is  taken. 

A  demurrer  to  the  complaint  was  at  the  prop<{r  stage  of  the  proceedings 
overruled.  The  grounds  of  the  demurrer  argued  in  the  supreme  court  were: 
The  misjoinder  of  parties  plaintiff,  and  the  misjoinder  of  causes  of  action; 
also  the  non-joinder  of  proper  parties  defendant,  to- wit,  the  three  guardians 
who  served  as  such,  and  passed  out  of  office  prior  to  the  institution  of  the 
present  suit,  and  also  prior  to  the  conclusion  of  the  former  suit  in  equity. 

The  law  relating  to  attorney's  liens,  under  which  this  action  was  brought, 
is  section  85,  Gen.  St.  It  reads  as  follows:  "All  attorneys  and  counselors  at' 
law  shall  have  a  lien  upon  any  money  or  property  in  their  hands,  or  upon  any 
judgment  they  may  have  attained,  [obtained,]  belonging  to  any  client,  for  any 
fee  or  balance  of  fees  due,  or  any  professional  service  rendered  by  them  in  any 
court  of  this  state;  which  said  lien  may  be  enforced  by  the  proper  civil  ac- 
tion." 

All  remaining  facts  essential  to  a  correct  undei-standing  of  the  case  are  suf- 
ficiently stated  in  the  opinion. 

H.  C.  DiUo7i,  for  appellants.     Wells,  Smith  &  Macon,  for  appeUees. 

Helm,  J.  The  nature  and  scope  of  the  attorney's  lien  at  common  law 
have  been  considered  in  a  large  number  of  cases.  Upon  some  of  the  various 
questions  involved  in  such  consideration  there  is  no  little  contrariety  of 
judicial  opinion.  But  this  lien  in  Colorado  is  regulated  by  statute;  and  sev- 
eral  of  the  matters  upon  which  such  diversity  of  opinion  exists  are  thus  ef- 
fectively put  at  rest. 

Our  statute  recognizes  both  the  general  and  special  branches  of  the  attor- 
ney's lien  as  it  was  enforced  at  the  common  law;  but  in  some  important* par- 
ticulars this  lien  under  the  statute  is  much  more  complete  and  satisfactory 
than  it  is  at  the  common  law.  The  statutorj^  lien  is  not  limited  to  costs,  or  to 
taxable  fees.  It  reaches  all  fees  due  for  services  rendered,  whether  the 
amount  of  such  fees  has  been  agreed  upon,  or  is  to  be  settled  in  suit  as  upon 
a  qtiantum  meruit.  Nor  is  it  limited  to  compensation  for  services  rendered 
by  the  attorney  in  procuring  the  judgment  upon  which  he  relies.  In  this  re- 
spect it  is  more  comprehensive  than  the  mechanic's  lien;  it  covers  a  balance 
legally  due  him  for  any  and  all  professional  services  theretofore  rendered  his 
client.  While  the  meaning  of  the  statute  in  these  respects  is  clear,  some 
other  matters  connected  with  the  principal  subject  are  not  left  wholly  free 
from  doubt.    Counsel  for  appellant  have  succeeded  in  presenting  several 
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questions  that  are  both  interesting  and  perplexing.  These  questions  will  be 
briefly  considered  in  their  appropriate  order. 

First  Does  the  lien  given  by  this  statute  upon  judgments  include  a  decree 
awarding  plaintiff  an  interest  in  lands,  and  thus  subject  the  reiialty  recovered 
to  the  payment  of  the  attorney's  fee? 

There  are  a  few  decisions  which  seem  to  sustain  the  attorney's  right  to 
look,  through  his  lien,  to  the  land  for  his  taxable  fees,  in  such  cai^es;  but  the 
weight  of  authority  undoubtedly  sanctions  the  proposition  of  counsel  fpr  ap- 
pellant, that  no  such  privilege  is  awarded  by  the  common  law.  Whether 
the  discrimination  thus  made  in  favor  of  money  judgments  is  based  upon  sat- 
isfactory reason  or  sound  principle  we  need  only  consider  in  so  far  as  it  aids  us 
in  giving  a  proper  construction  to  the  statute,  for  we  are  not  now  dealing  with 
the  common  law.  This  statute  recognizes  no  distinction  between  judgments 
for  money  or  personal  property,  and  decrees  or  judgments  by  wiiich  the  own- 
ership or  possession  of  land  is  awarded  to  plaintiff,  or  his  interest  therein  is 
preserved.  It  gives  the  attorney  a  lien  upon  "any  judgment"  obtained  by 
him,  and  belonging  to  his  client.  The  language  used  is  clear  and  compre- 
hensive; it  seems  to  cover  all  kinds  of  judgments,  regardless  of  the  subject- 
matter  to  which  they  relate.  We  do  not  feel  at  liberty  to  say  that  it  was  the 
legislative  intent  to  exclude  from  the  operation  of  the  statute  all  judgments 
or  decrees  involving  the  ownership  or  preservation  of  land.  Had  such  been 
the  legislative  purpose,  different  language  would  have  been  used  in  framing 
the  section.'  This  view  of  the  provision  is  not  only  consistent  with  established 
rules  of  statutory  construction,  but,  in  our  judgment,  it  also  comports  with 
an  equitable  administration  of  justice  in  the  premises. 

The  custom  of  advocates  to  render  their  services  quiddam  honorarium 
does  not  exist  in  this  country.  We  doubt  very  much  if  counsel  for  appellant, 
who  discourse  with  such  evident  admiration  upon  this  practice  as  it  existed 
centuries  ago  in  Eome,  in  France,  and  iji  England,  would  be  willing  to  see 
it  established  in  Colorado.  The  advocate  or  counselor  who  should  here  to-day 
imitate  Cicero,  and  give  his  services  gratuitously,  relying  solely  upon  the  gift 
which,  in  the  language  of  Sir  John  Davy,  "guieth  honor  as  well  to  the  taken 
as  the  guier, "  would  soon  find  the  wolf  at  his  door,  unless,  like  Cicero,  he  had 
other  sources  of  revenue.  It  may,  from  counsel's  standpoint,  be  a  humiliat- 
ing fact,  but  it  is  a  fact,  nevertheless,  that  in  this  respect  the  legal  profes- 
sion occupies  the  status  with  us  of  other  employment  followed  for  a  liveli- 
hood. The  attorney  is  considered  worthy  of  his  hire,  and  is  not  in  danger  of 
disbarment  if  he  contract  in  advance  ifor  his  fees,  and  collect  them  by  suit, 
when  necessary,  after  the  service  is  rendered. 

The  attorney's  lien,  in  so  far  as  it  relates  to  judgments,  may  be  accurately 
defined  as  a  right  conferred  by  statute,  or  recognized  by  the  common  law,  to 
have  his  compensation  or  costs^  or  both,  directly  secured  by  the  fruits  of  the 
judgment.  To  declare  him  entitled  to  a  lien  upon  the  judgment,  without 
permitting  him,  through  such  lien,  to  reach  and  control  the  subject-matter  of 
the  recovery,  would  be  bestowing  upon  him  the  sh.adow,  and  witWiplding  the 
substance.  He  would  be  no  better  off  than  are  other  general  creditors  of  his 
client.  What  equitable  consideration  supports  the  conclusion  that  he  should 
be  secured  in  this  way  by  the  fruits  of  a  money  judgment,  and  yet,  as  to  the 
fruits  of  a  decree  or  judgment  relating  to  realty,  that  he  should  occupy  the 
attitude  of  a  mere  general  creditor?  The  fruits  of  the  latter  judgment  are 
often  far  more  valuable  to  his  client  than  are  the  fruits  of  the  former.  Cases 
involving  the  title  to  or  the  possession  of  real  estate  present  questions  quite 
as  complicated  and  difficult,  and  demand  of  the  attorney  quite  as  much  learn- 
ing and  labor,  as  do  those  relating  to  damages  for  torts,  or  for  the  violation 
of  simple  contracts. 

The  strongest  objection  stated  in  the  decisions  to  recognizing  the  attorney's 
lien,  where  fees  are  not  taxable,  in  this  class  of  cases,  is  biised  upon  the  prop- 
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osition  that  the  lion  is  secret.  It  is  asserted  that,  as  a  consequence  of  this 
secret  lien,  the  judgment  debtor,  or  the  innocent  purchaser  of  the  land  in  con- 
troversy, may  suffer  wrong  through  the  assertion  of  the  lien  aft«r  a  honajide 
settlement  of  the  judgment,  on  the  one  hand,  or  purchase  of  the  land,  on  the 
other.  It  is  even  declared  in  one  case,  that  "every  tract  of  land  which  had 
once  been  a  subject  of  litigation  would  lose  most  of  its  exchangeable  value 
from  an  apprehension  of  some  latent  lien  in  favor  of  some  attorney. "  Hum- 
phrey V.  Brotoning,  46  111.  476.  If,  under  our  statute,  a  consequence  so  grave 
as  the  foregoing  could  follow  t^e  recognition  of  the  lien,  and  if  there  were 
room  in  the  language  used  for  construction,  we  would  hesitate  long  before 
applying  the  law  In  this  and  similar  cases.  But  however  it  may  be  at  com- 
mon law  in  Illinois,  or  other  states  where  this  view  concerning  the  secret  lien 
and  its  effect  is  adopted,  the  objection  has  with  us  no  particular  force;  because, 
while  our  statute  gives  the  lien  upon  the  judgment,  and,  as  between  attorney 
and  client,  nothing  need  be  done  prior  to  its  enforcement,  as  to  innocent  pur- 
chasers of  the  fruits  of  the  judgment  we  hold  that  it  may  be  otherwise. 

In  Smelting  Co.  v.  Fless,  9  C9I0.  112,  10  Pac.  Rep.  652,  we  declared  that 
V  the  judgment  debtor  is  entitled  to  notice  of  the  attorney's  intention  to  enforce 
his  lien,  and  that  if,  without  such  notice,  the  debtor  make  a  bonaflde  pay- 
ment or  settlement  of  the  judgment,  the  attorney  cannot  look  to  him.  The 
reasons  stated  in  that  opinion  with  reference  to  the  attitude  and  liability  of 
the  judgment  debtor  apply  with  even  greater  force  to  an  innocent  purchaser 
for  value  of  the  land  recovered  or  preserved  by  a  decree  or  judgment. 

We  have  no  statute  regulating  attorney's  fees,  and  making  them  a  part  of 
the  judgment.  With  us  this  is  solely  a  matter  of  contract  between  attorney 
and  client.  The  judgment  debtor  and  the  innocent  purchaser  are  total  stran- 
gers to  this  contract.  If  no  fees  are  due  the  attorney,  no  lien  exists.  The 
debtor  or  purchaser  does  not  necessarily  know  that  the  fees  were  not  fully 
paid  or  secured  in  advance,  and  that  the  attorney  is  in  position  to  invoke  the 
statute.  Neither  are  they  aware  that  he  will  enforce  the  lien,  if  he  has  the 
right  to  do  so.  There  is  nothing  compulsory  in  this  particular;  he  may  or 
may  not,  as  he  chooses,  subject  the  fruits  of  the  judgment  to  the  payment  of 
his  fees.  While  the  lien  upon  the  judgment  undoubtedly  exists  if  there  is 
a  balance  due  the  attorney  for  services,  yet  tlie  right  to  enforce  it  against  the 
subject-matter  of  the  recovery  may,  in  our  opinion,  be  waived.  It  is  unfort- 
unate that  the  statute  neither  specifies  a  time  for  the  enforcement  of  the  lien, 
nor  a  method  of  giving  notice  of  the  purpose  to  do  so.  But  it  is  unquestion- 
ably true  that  the  legislature  never  intended  the  lien  to  be  a  perpetual  incum- 
brance upon  the  fruits  of  the  judgment,  regardless  alike  of  the  attorney's 
laches  in  assepting  his  intention,  and  the  Tights  of  innocent  purchasei-s  for 
value. 

We  thiuk  that  if  the  attorney  neglects  to  proceed  to  the  enforcement  of  his 
lien  until  the  debtor  has  in  good  faith  discharged  his  liability  under  the  judg- 
ment, or  a  third  person  has  in  good  faith,  and  for  valuable  consideration,  pur- 
chased the  fruits  thereof,  he  should  be  held  to  have  waived  the  right  to  look 
to  the  debtor,  on  one  hand,,  or  to  such  fruits,  on  the  other,  for  his  compensa- 
tion. That  is  to  say,  if,  without  notice  that  the  attorney  intends  to  enforce 
his  lien,  the  judgment  debtor  make  a  bona  flde  settlement  of  the  judgment, 
or  an  innocent  third  person  purchase  the  property,  the  statutory  right  is  lost. 
Of  course,  any  collusive  settlement  or  purchase  made  for  the  purpose  of  de- 
priving the  attorney  of  the  benefit  of  his  lien  would  not  be  in  good  faiths  and 
would  be  of  no  avail  against  him . 

Again,  an  objection  to  recognizing  the  attorney's  lien  where  his  fees  are 
not  taxable  is  thus  stated  in  Forsythe  ▼.  Beveridge,  52  111.  268 :  "There  would 
be  cases  in  which  a  very  unreasonable  portion  of  the  fruits  would  be  demanded 
by  the  attorney,  and  collected  under  the  pressure  he  could  bring  to  bear  upon 
his  client."    This  objection  is  declared  by  the  learned  court  to  be  of  "gi*eat 
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weiglit."  Its  force  is  in  now-lse  diminished  by  the  fact  that  a  judgment,  as 
in  the  case  at  bar,  relates  to  realty,  and  not  to  money  damages  only.  Con- 
duct of  the  kind  mentioned  would  merit  and  receive  the  severest  judicial  cen- 
sure, and  the  guilty  party  would  soon  find  himself  in  professional  disrepute. 
But  it  is  sufficient  for  us  to  say,  with  reference  to  this  specific  objection — 
First,  that,  as  already  declared,  fees  to  be  determined  as  upon  a  qttantum 
meruit  are  clearly  covered  by  the  statute  considered;  and,  second,  that  such 
determination  takes  place  in  court  under  rules  of  evidence  and  principles  of 
procedure  calculated  to  insure  justice  between  parties  litigant. 

Second.  A  second  question  fairly  presented  by  the  record  and  arguments 
before  us  is,  can  a  suit  in  equity  be  maintained  by  the  attorney  for  the  en- 
forcement of  his  lien,  when  the  employment  is  quesitioned,  and  the  amount 
of  his  compensation  is  unliquidated?  ^ 

Counsel  contend  that  since  a  court  of  equity  is  not  the  pr<^r  forum  to  en-  " 
tertain  inquiries  into  questions  of  contract,  nor  the  proper  tribunal  to  hear 
evidence,' and  determine  the  reasonable  value  of  services  rendered,  these  mat- 
ters ought  to  have  been  adjudicated  in  a  court  of  law.  They  say  that  plain- 
tifi^s  should  have  brought  their  action  in  a  legal  forum,  and  there  had  all  con- 
troversy concerning  the  contract,  as  well  -as  the  amount  of  compensation, 
first  determined;  and  that  then  (hey  might  perhaps  have  instituted  proceed- 
ings in  equity  for  the  enforcement  of  their  lien,  if  any  lien  th^y  had.  The 
distinction  between  causes  of  action  at  law  and  in  equity  doubtless  remains. 
No  attempt  has  been  made  to  abolish  it,  and  any  such  attempt  would  be  fu- 
tile. The  Code  merely  abolishes  forms  of  action,  substituting,  for  the  numer- 
ous common-law  forms,  but  one  general  method  of  pleading,  whether  at  law 
or  in  equity.  And  unless  a  court  of  equity  would,  before  the  Code,  have  been 
properly  clothed  with  jurisdiction  over  the  cause  of  action  stated  in  the 
complaint  before  us,  the  action  cannot  be  maintained  in  equity  under  the 
Code.    Bank  v.  Ford,  7  Colo.  314,  3  Pac.  Rep.  449. 

The  attorney's  lien,  whether  under  the  statute  or  at  common  law,  is  equi- 
table in  its  nature.  Even  the  decisions  in  this  country,  which  confine  its  ex- 
istence and  application  to  the  narrowest  limits,  always  speak  of  it  as  an  equi- 
table lien,  right,  or  privilege.  It  is  not  property  in  the  thing  which  gives  a 
light  of  action  at  law.  It  is  a  charge  upon  the  thing  which  is  protected  in 
equity.  Courts  of  law  may  recognize  it  when  the  res  is  in  possession  of  the 
lienor,  and  the  owner  is  seeking  to  deprive  him  of  such  possession.  But  where 
the  thing  is  not  in  possession,  and  some  afiirmative  action  is  required  by  the 
attorney,  he,  like  other  lien  claimants,  must  seek  relief  in  equity.  In  some 
instances,  a  formal  suit  should  be  instituted;  in  others,  an  application  to  the 
court  rendering  the  judgment,  for  the  proper  order,  would  be  sufficient. 

The  main  purpose  of  plaintiffs  in  this  case  is  to  utilize  their  lien  by  sub- 
jecting, through  it,  the  rents  and  real  estate,  if  need  be,  recovered  by  their 
exertions,  to  the  payment  of  their  claim  for  services.  Since  the  employment 
by  the  different  guardians,  and  the.amount  of  compensation,  are  controverted 
matters,  it  becomes  incidentally  necessary  to  investigate  and  determine  these 
questions.  If  plaintiffs  intruded  themselves  into  the  qases  without  employ- 
ment, and  their  voluntary  services  were  objected  to  and  repudiated,  or  if  they 
have  been  paid  all  those  services  are  reasonably  worth,  the  statute  gives  them 
no  lien.  But,  since  a  courtof  equity  is  the  only  forum  that  can  enforce  by 
proper  decree  the  lien  rights,  we  are  of  opinion  that  this  is  one  of  the  cases 
wherein  such  court  may  take  and  retain  jurisdiction  for  all  purposes.  Hav- 
ing assumed  jurisdiction  to  enforce  the  lien,  it  would  be  encouraging  a  multi- 
plicity of  suits,  and,  in  this  as  in  other  respects,  contrary  to  established  pro- 
cedure in  equity,  to  say  that  the  court  of  equity  shall  not  determine  the  inci- 
dental, though  material,  legal  questions  involved.  Appellants  waived  the 
right,  if  any  such  right  they  had,  to  have  a  jury  summoned  to  try  any  of  the 
questions  of  fact  presented,  by  consenting  in  open  court  to  the  trial  by  the 
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referee  of  "all  the  issues  of  l«iw  and  of  fact."  We  do  not  say  that  plaintiffs 
could  not  have  proceeded  otherwise;  but  we  are  of  the  opinion  that,  under  the 
circumstances*  the  suit  is  "a  proper  civil  action,"  within  the  meaning  of  the 
statute. 

Third.  It  is  asserted  that,  under  the  contract  of  employment,  plaintiffs  are 
bound  to  look  to  the  several  guardians  alone  for  their  compensation;  that 
while,  perhaps,  the' guardians  may  secure  reimbursement  from  the  wards' 
estate,  yet  neither  the  wards  nor  their  estate  can  by  plaintiffs  be,  directly  pro- 
ceeded against  and  held  liable.  It  is  obvious  that  this  objection,  if  well  taken, 
is  decisive  against  plaintiffs'  right  of  action  in  the  present  suit;  for  if  plain- 
tiffs can  neither  look  to  the  wards  nor  their  estate  for  the  compensation  de- 
manded, of  course  no  lien  can  be  decreed,  and  this  equitable  action  must  fail. 

Counsel's  proposition  is  based  upon  the  rule  that  at  common  law  the  guard- 
ian can,  in  general,  make  no  contract  binding  upon  the  person  or  estate  of 
the  ward.  Simmons  v.  Almy,  100  Mass.  239;  1  Pars.  Cont.  134-136;  Schou- 
ler,  Dom.  Rel.  463;  Stevenson  y.Bi-une,  10  Ind.397;  Tenney  v.  Beans,  14  N. 
H.  343.  This  rule  seems  to  be  sanctioned  by  a  strong  preponderance  of  au- 
thority, so  far  as  common-law  actions  are  concerned.  In  such  actions,  the 
guardian's  contract  and  liability,except  for  necessaries  under  certain  circum- 
stances, are  in  general  dealt  with  by  the  creditor  as  purely  personal.  But 
this  is  not  ah  action  at  law,  nor  is  it  against  the  wards  or  their  estate,  gener- 
ally. It  is  a  suit  in  equity  for  the  enforcement  of  a  statutory  lien  upon  a 
specific  portion  of  the  wards'  property.  The  land  and  the  rents  recovered  in 
the  original  Reithman  suit  belong  to  a  trust-estate;  but,  by  virtue  of  the  stat- 
ute, they  are  nevertheless,  it  is  claimed,  incumbered  with  the  attorney's  lien. 

We  have  already  decided  that,  in  general,  the  attorney's  lien  upon  a  judg- 
ment recovered  by  him,  and  belonging  to  his  client,  reaches  the  fruits  of  such 
judgment,  though  realty  be  the  subject-matter  in  controversy.  We  have  also 
held  that  tliis  lien  may  be  enforced,  by  a  suit  in  fequity,  directly  against  the 
property  burdened  therewith.  Are  these  conclusions  regarding  the  force  and 
effect  of  the  statute  erroneous,  and  is  the  statute  itself  inapplicable,  where  the 
fruits  of  the  judgment  recovered,  whether  consisting  of  money  or  land,  be- 
come part  of  a  trust-estate? 

The  statutory  guardian  in  Colorado  is  invested  with  the  general  charge  and 
management  of  the  ward's  estate,  real  as  well  as  personal.  Such  control  is, 
of  course,  subject  to  the  limitations,  express  and  implied,  contained  in  the 
statute.  The  guardinn  is  also  authorized  to  prosecute  -and  defend  all  cases 
relating  to  the  ward's  estate.  It  is  his  duty  to  recover  the  ward's  real  prop- 
erty when  wrongfully  appropriated  or  withheld,  and  to  demand,  sue  for,  and 
receive  all  moneys  beloi>ging  to  the  ward. 

It  might  have  been  better  had  Mrs.  Kershow  first  obtained  from  the  pro- 
bate court  an  express  command  or  license  to  institute,  and  prosecute  to  judg- 
ment, the  original  suit  against  Reithman;  but  she  and  the  other  guardians 
would  have  been  derelict  in  the  discharge  of  their  official  duty  had  tliey 
failed,  either  with  or  without  such  consent,  to  proceed  a^  they  did.  Their 
power  and  authority  iu  the  premises,  however,  could  not  now  be  successfully 
questioned,  nor  is  there  any  attempt  to  challenge  them.  That  suit  was  insti- 
tuteil  for  the  benefit  of  the  wards.  The  relation  of  attorney  and  client  may 
have  existed  between  plaintiffs  and  the  guardians;  yet  the  suit  was  prose- 
cuted in  the  name  of  the  wards,  and  they  were  the  real  clients,  as  well  as  the 
real  parties  in  interest.  The  services  of  plaintiffs  added  greatly  to  the  value 
of  the  wards'  estate,  wiUiout  in  the  least  benefiting  ti»e  guardians,  who 
neither  sought  nor  derived  any  personal  advantage  through  the  suit.  In 
making  and  continuing  the  contract  of  employment  with  plaintiffs,  the  guard- 
ians acted  solely  in  their  official  capacity.  There  appears  to  have  been  no 
intention,  either  on  the  part  of  plaintiffs  to  look  to  the  guardians  alone  for 
compensation,  or  on  the  part  of  the  guardians  to  incur  individual  liability  in 
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coni^eetion  therewith.  This  compensation  will  ultimately  become  a  charge 
upon  the  whole  of  the  estate,  should  the  right  to  ti*eat  it  as  a  direct  and  su- 
perior charge  upon  a  specific  part  of  the  estate  be  denied.  Sustaining  the 
lien  avoids  circuity  of  proceeding,  as  well  as  increased  expense  and  annoyance; 
therefore  the  true  interest  of  the  wards  themselves,  like  that  of  all  other  per- 
sons concerned,  will  be  best  subserved  by  recognizing  the  application  of  the 
statute. 

While  the  guardian  who  employs  counsel  in  behalf  of  the  estate  is  ordi- 
narily regarded  as  the  client,  a  court  of  equity,  acting  under  the  lien  statute, 
should  so  far  disregard  tliis  technical  rule  as  to  recognize  the  clientage  of  the 
real  party  iri  interest;  and,  after  careful  deliberation,  we  have  no  hesitancy 
in  declaring  that  such  a  court,  governed  by  the  considerations  above  men- 
tioned, and  others  that. might  have  been  but  are  not  stated,  should  enforce  the 
lien  in  the  present  as  in  other  cases.  It  is  believed  that  this  is  a  question  of 
first  impression  in  Colorado;  and,  if  the  above  conclusion  can  be  said  to  con- 
flict with  the  position  sometimes  taken  in  relation  to  the  attorney's  charging 
lien  and  trust  funds,  we  feel  at  liberty  to  recognize  the  foregoing  modification 
thereof, — sanctioned,  as  we  think,  by  reason  as  well  as  the  statute. 

Fourth,  If  the  views  above  stated  be  correct,  it  follows  that  the  three 
guardians  preceding  Patterson  are  n«t  necessary  parties  defendant  to  the  pres- 
ent proceeding.  Th^r  ofilcial  character  wholly  tenninated  prior  to  the  ren- 
dering of  the  decree  in  the  first  suit  against  Reithman;  and,  if  they  were  lia- 
ble at  all,  their  liability  is  ignored  by  plain tifTs,  so  far  as  this  proceeding  is 
concerned. 

Fifth.  The  objection  of  counsel  for  appellant  to  the  testimony  of  plaintiffs 
themselves  must  be  overruled.  If  the  present  suit  can  be  I'egarded  as  in  any 
sense  within  the  purview  of  section  3641,  Gen.  St.,  relied  on  by  appellants  in 
support  of  this  objection,  the  evidence  mentioned  was  nevertheless  admis- 
sible; for  the  facts  to  which  plaintiffs  testified,  "occurred''  subsequent  to  the 
decease  of  the  defendants  Fillmores'  ancestor;  and  hence  this  testimony  is 
within  the  first  exception  stated  in  the  section  named. 

Sixth.  The  assertion  that  there  was  a  misjoinder  of  parties  plaintiff  will 
not  be  sustained.  It  has  been  said  tliat  "the  court  exercises  a  sound  discre- 
tion, without  adhering  to  any  inflexible  rule,  in  determining  whether  there 
has  been  a  misjoinder  of  parties  in  equity."  1  Daniell,  Ch.  note  3,  p.  303. 
The  supposed  misjoinder  in  this  case  is  due  to  the  admission  of  Macon  into 
the  firm  of  Wells  &  Smith  after  the  employment  began;  thus  in  effect  creat- 
ing a  new  pjirtnership.  The  object  of  both  plaintiff  firms  was  to  secure  a 
lien  upon  the  same  funds  and  the  same  premises  for  services  rendered  to  the 
same  parties  in  the  same  proceeding.  Both  firms,  and  the  individuals  coni- 
posing  them,  were  in  exactly  the  sanpe  manner  interested  in  the  result  of  the 
suit,  and  in  the  property  sought  to  be  subjected  to  the  attorney's  lien.  Under 
these  circumstances,  and  in  view  of  the  equitable  principle  above  stated,  we 
would  hesitate  in  holding  that  there  was  such  a  misjoinder  of  parties  plain- 
tiff as  rendered  the  complaint,  or  the  proceeding  in  equity,  obnoxious  to  ob- 
jection, by  demurrer  or  otherwise. 

But  it  is  unnecessary  to  further  discuss  or  to  deterniine  this  question  of 
pleading.  The  alleged  misjoinder  appears  on  the  face  of  the  complaint.  Wlien 
the  demurrer  was  overruled,  appellants  filed  their  answer  and  went  to  trial. 
By  so  doing  they  waived  their  right  to  be  heard  in  this  court  upon  the  pres- 
ent objection.  Bliss,  Cknle PI.  §  417;  Tennant  v.  Pflster,  45  Cal.  270;  Schoel- 
kopf  V.  Leonard,  8  Colo.  159,  6  Pac.  Rep.  209;  Webb  v.  Smith,  6  Colo.  365; 
Green  v.  Taney,  7  Colo.  278,  3  Pac.  Rep.  423. 

Seventh.  As  to  the  alleged  conflict  between  the  testimony  of  Wells,  on  one 
side,  and  Patterson,  Irwin,  and  Charles,  on  the  other,  it  is  suflScient  to  say 
that,  so  far  as  there  is  any  real  and  material  inconsistency,  the  testimony  of 
Wells  is  fortified  by  that  of  other  witnesses,  and  also  by  circumstances  in  evi- 
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dence.  We  would  not  feel  justified  in  holding  that  the  referee  and  the  court 
erred  in  their  finding  as  to  the  making  and  conLinuance  of  the  original  con- 
tract. 

Eighth.  Finally,  it  is  claimed  that  the  compensation  allowed  in  this  case 
is  excessive.  The  amount  is  large,  but  the  services  extended  through  a  series 
of  years,  in  different  courts.  Some  of  the  questions  litigated  in  the  original 
suit  seem  to  have  been  complicated  and  difiicult.  The  result  of  the  proceed- 
ing was  a  victory  for  the  wards,  and  the  fruits  of  the  victory  were  upwards 
of  $20,000  in  value.  Upon  the  question  as  to  what  would  be  a  reasonable 
compensation  for  all  the  services  rendered,  10  disinterested  witnesses  were 
sworn  as  experts,  all  of  whom  rank  among  the  leading  members  of  the  bar  of 
the  state.  Eight  of  these  experts  estimated  the  value  of  such  services  at  va- 
rious sums,  not  less  than  $6,000,  nor  more  than  $8,000;  tlie  two  others  esti- 
mated the  same  at  from  $2,500  to  $3,000.  It  is  evident  that  the  referee  and 
court  found  in  accordance  with  the  decided  weight  of  expert  testimony;  and, 
under  all  the  circumstances  disclosed,  we  are  not  prepared  to  say  that  their 
finding  and  judgment  are  wrong. 

"We  have  not  overlooked  the  fact  that  the  attorney's  lien  statute,  as  adopted 
in  1861,  readopted  in  1868,  and  republished  in  1877,  contained  the  adverb  or 
conjunction  "when,"  instead  of  the  relative  pronoun  "which,"  (found  in  the 
General  Statutes,)  at  the  beginning  of  the  last  clause  trhereof.  But  this  is  a 
matter  of  no  consequence,  for  with  either  of  the  words  the  legislative  mean- 
ing is  clearly  the  same.  That  body  intended,  in  the  part  of  the  section  re- 
ferred to,  to  say  that  the  lien  conferred  therein  should  be  enforced  by  the 
proper  civil  action. 

Perceiving  no  fatal  error  in  the  record  before  us,  the  decree  of  the  district 
,  court  will  be  afl^rmed. 


(10  Colo.  261) 

Marix  c.  Stevens. 
(Supreme  Qntrt  of  Colorado.    October  18,  1887.) 

1.  Pleadikq— Complaint— AcTTiON  to  Recover  Rent. 

A  complaint  which  alleges  ''that  defendant  (on  a  day  named)  rented  and  lea.sed 
of  the  plaintitf  two  rooms  for  lodgings,  and  agreed  t^  pay  plaintiff  in  advance  the 
sum  of  $60,  as  rent  therefor,  for  the  month  next  ensuing:  that  defendant  so  leased 
and  rented  and  had  the  right  to  the  possession  of  said  rooms,  and  the  use  and  en- 
joyment thereof,  at  all  times  durhig  the  month  ensuing ;  that  defendant  has  not 
paid  said  sum  of  $60,  or  any  part  thereof," — contains  a  statement  of  facts  sufficient 
to  show  a  right  of  recovery. 

2.  Same— Demurrer. 

An  objection  by  demurrer  that  such  complaint  is  ambiguous,  unintelligible,  and 
uncertain,  in  failing  to  show  whether  defendant  used  and  enjoyed  the  premises,  or 
merely  had  the  right  to  the  possession,  use,  and  enjoyment,  is  not  well  taken. 

CJommissioners*  decision.    Appeal  from  superior  court  of  Denver. 

The  complaint  alleges  that  defendant  on  the'twenty-seventh  day  of  January, . 
1883,  rented  and  leased  of  the  plaintiff  two  rooms  for  lodgings,  and  agreed  to 
pay  plaintiff,  in  advance,  the  sum  of  $60  as  rent  therefor,  for  the  month  next 
ensuing;  that  defendant  so  leased  and  rented,  and  had  the  right  to  the  pes- 
session  of,  said  rooms,  and  the  use  and  enjoyment  thereof,  at  all  times  during 
the  month  ensuing,  from  said  twenty-seventh  day  of  January,  1883;  that  de- 
fendant has  not  paid  said  sum  of  #60  or  any  part  thereof.  Defendant  de- 
murred to  the  complaint,  alleging  for  cause  that  it  failed  to  state  a  cause  of 
action;  and  that  it  was  ambiguous,  unintelligible,  and  uncertain,  in  failing 
to  show  whether  defendant  used  and  enjoyed  the  premises,  or  merely  had  the 
right  to  the  possession,  use,  and  enjoyment  of  the  same.  Demurrer  overruled, 
and,  defendant  failing  to  plead,  judgment  rendered  for  plaintiff,  from  which 
judgment  defendant  appealed,  and  assigned  for  error  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint. 
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Smith  &  Austin  and  Ward  <fe  Renter,  for  appellant.  Jno,  W.  Homer  and 
Peter  Palmer,  tor  appellee. 

Rising,  C.  It  3  urged  by  appellant,  in  argument,  that  the  allegations  of 
the  complaint  do  not  show  a  contract  for  the  leasing  of  realty,  but  a  contract 
for  lodging,  personal  in  its  nature,  and  upon  which  defendant  can  only  be 
held  liable  in  damages  for  breach  of  contract,  as  upon  actions  for  the  breach 
of  contracts  for  the  purctiase  of  personal  property. 

There  is  nothing  in  the  complaint  showing  that  the  defendant  was  a  mere 
lodger,  or  that  the  contract  was  a  contract  for  lodging.  It  states  a  cause  of 
action  for  the  non-payment  of  a  definite  and  certain  sum,  due  and  payable 
under  a  contract  of  lease  of  certain  real  estate.  The  allegations  of  the  com- 
plaint that  defendant  rented  and  leased  of  the  plaintiff  two  ro6ms;  that  de- 
fendant agreed  to  pay  the  plaintiif  the  sum  of  $60,  in  advance,  as  rent  for 
said  premises  for  the  ensuing  month;  that  said  sum  had  not  been  paid, — con- 
tain a  statement  of  facts  sufficient  to  show  a  right  of  recovery.  The  further 
allegations  of  the  complaint,  that  defendant  so  le^ised  and  rented  said  prem- 
ises, and  had  the  right  to  the  possession  thereof,  and  to  the  use  and  enjoy- 
ment of  the  same,  at  all  times  during  said  month,  are  wholly  unnecessary 
and  immaterial  averments,  in  no  way  limiting  or  controlling  the  other  state- 
ment of  facts.  In  passing  upon  a  demurrer  to  a  pleading,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  court  will 
only  inquire  whether  it  can  gather  from  the  pleading  the  requisite  facts,  ig- 
noring all  immaterial  matter  and  unnecessary  allegations.  Bhss,  Code  PL 
§  425;  Herfort  v.  Cramer,  7  Colo.  483,  488,  4  P&c.  Rep^896. 

The  second  ground  of  demurrer,  that  the  complaint  is  ambiguous,  unintel- 
ligible, and  uncertain,  in  failing  to  show  whether  defendant  used  and  enjoyed 
the  premiseSr  or  merely  had  the  right  to  the  possession,  use,  and  enjoyment 
of  the  same,  is  not  well  taken.  The  facts  admitted  by  the  demurrer  are  that 
defendant  leased  of  the  plaintiff,  certain  realty,  for  a  definite  term,  at  ah 
agreed  rent,  and  that  said  rent  is  due  and  unpaid.  The  action  is  brought  to 
recover  such  rent,  and  is  based  upon  the  express  agreement  to  pay  a  fixed  and 
certain  sum.  The  allegations  relating  to  the  use  and  enjoyment,  or  the  right 
to  the  use  and  enjoyment  of  the  premises,  constitute  no  part  of  the  facts  upon 
which  the  cause  of  action  rests,  and  hence  there  can  be  no  conclusion  of  law 
from  such  allegations,  upon  which  an  issue  of  law  can  be  joined.  These  alle- 
gations might  have  been  stricken  out  on  motion. 

The  judgment  should  be  affirmed. 

We  concur:    Macon,  C;  Stalloup,  C. 

By  the  Coubt.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  superior  court  of  the  city  of  Denver  is  affirmed. 
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(10  Colo.  264) 

Mallan  f),  HiGKNBOTHAM  and  another,  Copartners,  etc, 

{Supreme  Cbwi  of  Colorado.    October  18,  18S7.) 

Fbactice — Notice  of  Motion— Withdrawing  Dkmurrkr  and  Filing  Answer  with- 
out Notice. 

Under  Code  Colo.  ?  397,  *'  every  direction  of  the  court  made  in  writing,  and  not  in- 
cluded in  a  judgment,  is  an  order, and  an  application  for  an  order  is  a  motion;" 
and  under  sections  398  and  399  notice  must  be  given  of  ajl  motions  in  a  case.  There- 
fore it  is  error  lor  a  court,  after  the  statutory  time  for  answering  has  expired,  to 
allow  a  defendant  without  notice  to  the  plaintiflf  to  withdraw  a  demurrer  previously 
tiled,  and  to  tile  an  answer  and  cross-demand  to  the  complaint. 

Commissioners'  decision.     Error  to  district  court.  Lake  county. 

Eno8  Miles,  for  plaintiff  in  error.     E,  M,  Hulbard,  for  defendants  in  error. 

Stallcup,  C.  The  main  question  raised  by  the  assignments  of  error,  and 
discussed  and  fairly  presented  for  the  opinion  of  this  court  by  the  briefs  of 
the  respective  counsel,  is  whether  there  was  error  in  the  following  proceed- 
ings of  the  district  court,  to-wit:  First,  was  it  error  for  the  court,  after  the 
statutory  time  for  answering  the  plaintiff's  complaint  had  expired,  and  with- 
out notice  to  the  plaintiff,  to  permit  the  defendants  to  withdraw  their  de- 
murrer previously  filed,  and  to  tile  instead  an  answer  to  the  complaint,  ac- 
companied by  a  cross-demand  against  the  plaintiff?  Second,  was  it  error  for 
the  court,  on  motion  of  the  defendants,  and  without  notice,  to  rule  the  plain- 
tiff to  reply  to  said  answer  and  cross-demand  within  a  stated  time,  and  aft- 
erwards on  like  motion,  and  without  notice,  to  enter  the  plaintiff's  default  for 
failure  to  comply  wiyi  the  rule,  and  thereuj)on  to  give  judgtuent  for  the  de- 
fendants for  the  amount  of  their  cross-demand  ? 

Section  397  of  the  Code  is  as  follows:  "Every  direction  of  the  court  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is  denominated  an 
order;  an  application  for  an  order  is  a  motion;"  and  sections  898  and  1>99 
require  notice  of  all  motions  in  a  case,  except  those  made  during  the  progress 
of  a  trial,  and  provide  how  the  same  shall  be  given.  We  are  not  all  of  the 
opinion  that  an  order  and  notice  are  necessary  to  authorize  a  party  to  with- 
draw his  demurrer,  and  so  dispose  of  it,  and  therefore  do  not  determine  the 
same.  We  are  all  of  the  opinion  that  after  the  withdrawal  of  a  demurrer,! 
after  the  expiration  of  the  statutory  time  for  answering,  notice  to  the  adverse 
party,  as  required  by  sections  398  and  399,  is  necessary  to  warrant  the  court 
in  granting  the  motion  for  the  order  allowing  the  filing  of  an  answer.  It 
therefore  follows  that  the  order  in  this  case  granting  the  motion  to  file  the 
answer  and  cross-demand  was  a  necessary  order,  to  be  made  upon  motion 
therefor,  and  of  which  the  plaintiff  was  entitled  to  notice  as  provided  by  sec- 
tions 398  and  399,  and  the  subsequent  proceedings  upon  such  answer  and 
cross-demand,  to  and  including  the  judgment  against  the  plaintiff,  were  un- 
warranted, and  therefore  erroneous.     Cates  v.  Mack,  6  Colo.  401. 

The  judgment  should  be  reversed,  and  the  case  remanded. 

We  concur:    Rising,  C;  Macon,  C. 

By  tue  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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(73  Oftl.  685) 

People  u.  Ketchem.    (No.  20.332.) 
(Supreme  Court  of  OaKfomia,    October  29,  1887.) 

1.  Indians — Homicide  op  One  Indian  by  Anothek — ^Jurisdiction  op  State  Court. 

Where  both,  defendant,  in  a  prosecution  under  an  indictment  for  murder,  and 
the  deceased,  are  full-blooded  Indians,  but  it  does  not  appear  that  delendttnt  is  a 
member  of  any  tribe  of  Indians  having  its  chief  and  tribal  laws,  nor  that  his  ances- 
tral tribe  had  been  treated  with  by  the  government,  but  it  does  appear  that  he  had 
lived  among  the  whites  several  years,  the  state  courts  of  California  have  jurisdic- 
tion to  punish  him  for  the  crime.^ 

2.  Criminal  PrXctice— Testimony  of  Defendant's  Wife— Error  Cured  by  Defend- 

ant's Admissions. 

Where  the  testimony  of  the  wife  of  a  defendant  accused  of  murder  is  admitted 
against  his  objection,  on  the  ground  of  Pen.  Code  Cal.  g  1322,  providing  that  a 
wife  shall  not  testify  against  her  husband  in  a  criminal  action  if  he  object,  though 
the  admission  of  such  testimony  is  erroneous,  yet  it  is  cured  by  the  husband  sub- 
sequently testifying  in  his  own  behalf  to  substantially  the  same  facts. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  Humboldt  county;  J.  J.  Be  Haven,  Judge. 

/.  N.  Oillett,  for  appellant.  Geo,  A.  Johnson,  Atty.  Gen.,  for  respondent. 
» 

Belciieb,  C.  C.  The  defendant  was  charged  with  the  crime  of  murder, 
aud  convicted  of  manslaughter.  He  moved  for  a  new  trial,  and  'has  appealed 
from  the  judgment  and  order  denying  his  motion. 

Defendant  is  an  Indian  29  years  of  age,  and  was  born  and  raised  in  the 
county  of  Humboldt.  He  was  accused  of  killing  another  Indian,  named  Billy 
Barlow.  At  the  trial,  after  several  witnesses  had  been  examined  to  prove  the 
commission  of  the  alleged  offense,  an  Indian  woman  named  Jennie  Bill 
Ketchem  was  called  and  sworn  as  a  witness  for  the  prosecution.  The  defend- 
ant objected  to  her. testifying  upon  the  ground  that  she  was  his  wife,  and, 
therefore,  under  section  1322  of  the  Penal  Code,  incompetent  to  be  a  witness 
against  him .  In  support  of  the  objection  it  was  proved  that  some  three  or  four 
years  before  the  time  of  the  homicide  the  defendant  asked  the  witness  to  be 
his  **  woman,"  and  she  said  "All  right."  He  also  asked  her  father  and  mother 
if  he  might  have  her  for  his  woman,  and  they  consented.  Before  that,  slie 
had  lived  with  another  Indian  for  about  four  years,  but  he  had  left  her.  She 
then  lived  with  defendant  as  his  woman  in  a  cabin  built  by  him  for  that  pur- 
pose, until  a  few  weeks  before  the  homicide,  when  he  went  away  and  left  her. 
While  they  were  so  living  together  she  had  two  still-born  children.  Before 
leaving,  he  told  her  that  he  was  going  to  leave  her,  and  afterwards  told  sev- 
eral other  parties  that  he  would  never  live  v/ith  her  any  more.  Defendant  ad- 
mitted that  he  made  the  statements  imputed  to  him,  but  said  he  was  joking 
when  he  made  them,  and  that  he  intended  aJi  the  time  to  return  and  live  with 
her.  It  was  further  proved  that  what  is  called  the  "marriage  relation," 
among  the  Indians  was  formed  by  a  mcile  taking  a  squaw  and  living  with 
her,  and  that  he  could  dissolve  the  relation  whenever  he  chose  to  do  so  by 
leaving  her,  and  could  then  take  another  squaw. 

Upon  these  proofs  the  court  overruled  the  objection,  and  the  defendant  re- 
served an  exception.  The  witness  was  then  examined  and  cross-examined, 
and  thereupon  the  prosecution  rested.  The  defendant  then  offered  liimself, 
and  was  sworn  and  examined  as  a  witness  in  his  own  behalf.  He  admitted 
that  he  killed  Billy  Barlow,  and  testified  to  all  the  facts  connected  with  the 
killing  substantially  as  his  alleged  wife  had  testified  to  them. 

Whether,  in  view  of  the  fact  that  they  were  Indians,  the  defendant  and  his 

>  Under  the  act  of  congress  of  March  8,  1885,  the  state  courts  have  no  jurisdiction 
<wrer  the  Indians  within  the  state,  and  on  their  reservations,  for  crimes  committed  by 
and  against  each  other,  so  long  as  they  maintain  their  tribal  relations.    U.  S.  v.  Kag- 
ama,  6  Sup.  a.  Rep.  1109 :  Ex  parte 'Cross,  (Neb.)  30  N.  W.  Rep.  428. 
v.l5p.no.8— 23 
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"woman"  should  be  regarded  as  husband  and  wife,  within  the  meaning  of 
those  words  as  used  in  section  1322  of  the  Penal  Code,  is  a  question  which  we 
do  not  deem  it  necessary  to  decide.  The  question,  so  far  as  we  are  advised, 
has  never  before  arisen  in  this  state^  and  upon  somewhat  similar  facts  the 
courts  in  other  states  have  ruled  differently.  See  Johiison  y,  Johnson,  30  Mo. 
72;  Smith  v.  Brotim,  8  Kan.  610;  Wall  v.  Williams,  11  Ala.  839.  Contra: 
Roche  v.  Washington,  19  Ind.  53;  State  v.  Ta-cha-fta-tah,  64  N.  C.  614.  If 
it  be  conceded  that  the  parties  were  husband  and  wife,  and  that  the  court 
therefore  erred  in  overruling  the  defendant's  objection,  still  the  error  wjis 
rendered  harmless  and  immaterial,  when  the  defendant  voluntarily  became  a 
witness  for  himself.  Under  his  own  testimony  he  was  clearly  guilty  of  man- 
slaughter, if  not  of  murder,  and  could  not  therefore  have  been  prejudiced  by 
the  ruling.  People  v.  Montgomery,  53  Cal.  576;  People  v.  Marseiler,  70  Cal. 
98,  11  Pac.  Rep.  503;  People  v.  Daniels,  70  Cal.  521.  11  J*ac.  Kep.  655. 

The  point  is  also  made  that  the  trial  cpurt  had  no  jurisdiction  of  the  case, 
because  l)0th  the  defendant  and  the  party  killed  were  full-blooded  Indians; 
and  in  support  of  this  position  counsel  cite  State  v.  McKenney,  18  Nev.  182, 2 
Pac  Rep.  171.  In  thatcaseit  was  claimed  that  the  state  courts  had  "no  jurisdic- 
tion of  crimes  committed  by  one  Indian  against  another,  when  both  are  mem- 
bers of  an  organized  tribe  having  laws  for  the  government  of  their  own  Inter- 
nal affairs."  And  in  commencing  its  opinion  the  court  said:  "Let  it  be 
remembered  that  what  follows  is  intended  to  apply  to  the  case  before  us, 
where  one  Indian  belonging  to  a  tribe  which  is  recognized  and  treated  with 
as  such  by  the  government,  having  its  chief  and  tribal  laws,  is  accused  of 
.  killing  another  of  the  same  tribe.  ♦  *  *  It  does  not  refer  to  a  case 
where  an  Indian  leaves  his  tribe  and  joins  the  whites."  Evidently  the  law 
as  declared  in  that  case,  whatever  might  be  said  of  the  conclusion  reached, 
has  no  application  to  this  case.  Here  it  does  not  appear  that  the  defendant  is 
a  member  of  any  tribe  of  Indians  having  its  chief  and  tribal  laws,  nor  that  the 
tribe  of  which  his  ancestors  may  have  been  members  was  ever  recognized  or 
treated  with  by  the  government.  On  the  contrary,  it  appeared  that  he  had 
lived  among  the  whites  for  several  years.  He  had  his  own  cabin,  and  about 
three  acres  of  land  around  it,  which  he  cultivated  and  on  which  he  raised  veg- 
etables. He  was  asked  what  he  did  to  support  his  woman,  and  replied:  "I 
sheared  sheep  around,  and  hunted  and  worked  for  anybody.  Herded  sheep 
for  anybody. " 

In  our  opinion  the  court  below  had  jurisdiction  to  try  the  case,  and  the 
judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Hayke.  0. 

By  the  Coitrt.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Searls,  G.  J.,  and  Temple,  J.  We  concur  in  the  foregoing  opinion,  upon 
the  ground  that  the  witness  Jennie  Bill  Ketchem  was  ^ot  shown  to  be  the 
lawful  wife  of  the  prisoner,  and  was  therefore  a  competent  witness. 


a3  Cal.  614) 

Vandor  t>.  Roach,  Adm'r.    (No.  11,323.) 

{Supreme  Court  of  Qilifomia,    October  29,  1887.) 

1.  Gift— Caxjsa  Morti9--Fbaud  or  Incapaoitt  of  Donor,  Mattbr  of  Defbnsb. 

One  claiming  property  by  j^ift  oat(«a  mortis^  is  not  under  obligation  to  disprove 
fraud  or  prove  a  sound  and  disposing  mind  on  the  part  of  the  donor,  as  fraud  oi 
incapacity  are  matters  to  be  set  up  and  proved  as  a  defense. 
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'  2.  8am»~What  Oonstitutbb  a  Gift. 

A  person  onliis  death-bed  took  from  under  his  pillow  a  package  and  banded  it 
to  plaintiff  saying  :  "  These  bonds  are  for  you,"  or  words  to  that  effect    Held,  that 
the  transaction  sufficiently  manifested  an  intention  to  make  a  gift.^ 
3.  Same— Action  to  Rboovkr'Gipt. 

In  an  action  against  an  administrator  to  recover  five  United  States  bonds  of  a  cer- 
tain denomination,  which  plaintiff  claimed  were  given  to  her  by  deceased  catiM 
nwrtia,  the  complaint  showed  that  plaintiff  possessed  five  bonds,  and  showed  their 
numbers,  and  defendants  admitted  the  allegation,  and  did  not  prove  that  deceased 
owned  other  bonds,  while  there  was  evidence  tending  to  show  that  the  bonds 
claimed  were  the  identical  ones  given.  Held,  that  the  court  was  justified  in  finding 
the  bonds  claimed  were  the  ones  given. 

CJommissioners'  decision.    Department  1; 

Appeal  from  superior  court  of  the  city  and  county  of  San  Francisco;  J.  P. 
Sullivan,  Judge. 
T.  C,  Van  Ness,  for  appellants.    M.  C,  Hassett,  for  respondent 

Hayne,  e.  The  plaintiff  claimed  that  the  defendant's  intestate  gave  to 
her,  on  his  death-bed,  five  United  States  bonds  which  stood  in  his  name.  There 
was  no  indorsement  or  written  transfer,  and  she  brought  this  action  to  obtain  a 
decree  directing  the  administrator  "to  make  a  good  and  sufficient  transfer  of 
said  bonds  to  plaintiff,  by  his  assignment  in  writing. "  The  court  below  gave 
judgment  for  the  plaintiff,  and  the  defendant  appeals. 

The  only  points  made  on  behalf  of  the  appellant  are  the  following: 

1.  It  is  argued  .that  the  burden  of  proof  was  upon  the  plaintiff  to  show  that 
**the  gift  was  fair,"  and  that  there  was  no  evidence  on  the  subject.  If  this 
means  that  it  was  incumbent  upon  plaintiff  to  show  that  there  was  no  fraud 
practiced  upon  the  deceased,  we  cannot  agree  to  it.  Fraud  is  never  presumed. 
And  if  there  is  nothing  in  the  circumstances  to  create  a  suspicion  of  wrong, 
we  cannot  see  why  the  plaintiff  should  be  required  to  go  further  and  negative 
possibilitie9.  Nor  can  we  agree  to  it  if  it  means  that  the  plaintiff  is  required 
to  show  that  the  deceased  was  of  sound  and  disposing  mind  at  the  time  of  the 
gift.  Soundness  of  mind  is  presumed  until  the  contrary  appears.  In  the  case 
of  a  will,  proof  that  the  testator  was  of  sound  mind  is  required  by  express 
provision  of  the  statute.  There  is  no  sach  provision  as  to  gifts  causa  mortis. 
The  point  was  expressly  decided  in  Bedell  v.  Carll,  33  N.  Y.  586,  in  which 
case  the  court  said:  "He  establishes  a  prima  facie  case  When  he  shows  that 
the  disposition  has  been  attended  by  all  the  requisites  which  the  common'law  ^ 
prescribes  to  give  it  validity.  Certainly  he  is  not  required  to  prove  alfirma- 
tively  that  the  donor  was  of  sound  disposing  mind  and  memory  when  he  made 
the  gift,  and  that  the  delivery  of  the  subject  was  his  free  and  voluntary  act. 
These  are  matters  of  defense  equally  applicable  to  gifts  iiitei*  vivos  and  catisa 
mortis. " 

2.  It  is  argued  that  what  was  done  did  not  show  sufficient  intention  of  giv- 
ing. The  counsel  says  that  "the  operative  words  of  a  gift  are:  'I  give'  or 
•I  have  given;'"  and  that  these  words  are  wanting.  But  we  do  not  think 
that  any  formula  or  set  phrase  is  necessary.  It  is  sufficient  if  there  was  de- 
livery, and  any  words  iinporting  an  intention  to  give.  The  only  evidence  on 
the  subject  >vas  that  of  the  physician,  who  testified  that  the  dying  man  took  a 
package  from  under  his  pillow,  and  handed  it  to  the  plaintiff,  saying:  "These 
bonds  are  for  you."  The  witness  did  not  pretend  to  give  the  precise  words 
uttered,  but  stated  that  this  was  the  substance  of  what  was  said.  This,  we 
think,  was  a  sufficient  manifestation  of  intention  to  give. 

^To  sustain  a  irift,  the  intention  of  the  donor  must  be  established  by  clear  and  precise 
evidence.  Appeal  of  Madeira,  (Pa.)  4  Atl.  Rep.  908.  And  a  donatio  mortis  causa  must  be 
completely  executed,  precisely  as'reouired  in  the  case  of  gifts  inter  vivos,  subject  to  be 
divested  by  the  happening  of  any  oi  the  conditions  subsequent.  Basket  v.  Hassell,  2 
8up.  Ct.  Kep.  416;  Shuckleford  v.  Brown,  (Mo.)  1  8.  W.  Rep.  880. 
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3.  It  is  urged  that  there  was  nothing  to  identify  any  particular  bonds.  But 
the  complaint  alleges  that  the  deceased  "was  the  owner  of  ttve  United  States 
registered  bonds,  issued  under  an  act  of  congress  in  the  year  1877,  and  more 
particularly  designated  and  known  by  the  name  of  *  four  per  cent,  consols  of 
the  United  States;*  and  by  the  numbers  131,641, 131,642, 131,643, 131,644,  and 
131,645,  each  of  said  bonds  being  issued  to  said  Frederick  Biringer,  and  stand- 
ing in  his  name  in  the  registrydepartment  of  the  United  States  government. " 
Tliis  is  expressly  admitted  by  the  answer.  And  the  statement  shows  that 
"plaintiff  put  in  evidence  five  United  States  bonds,  $1,000  each,  numbers 
131,641,  131.642,  131,643,  131,644,  and  131,645,  being  the  same  as  set  out  in 
the  complaint. "  It  does  not  appear  that  deceased  had  any  other  bonds.  And 
the  evidence  tends  to  show  that  the  ones  mentioned  in  the  pleadings  and  pro- 
duced by  plaintiff  at  the  trial,  were  the  ones  given  to  her.  The  physician  did 
not  know  what  was  in  the  package  which  he  saw  delivered,  but  heard  the 
deceased  refer  to  it  as  "these  bonds;"  and  he  thought  he  recogniased  the  pack- 
age produced  at  the  trial  as  the  one  he  saw  given  by  the  deceased.  The  plain- 
tiff testifies  that  after  the  package  w^s  received  by  her,  she  mislaid  it,  but  sub- 
sequently found  it  in  the  bed-clothes  which  deceased  had  used.  She  says  that 
the  bed-clothes  had  been  taken  to  the  basement,  and  that  she  "  went  down  and 
found  the  package  and  these  bonds." 

Upon  the  whole  we  think  there  was  t^  prima  facie  case,  and,  as  no  contra- 
dictory evidence  was  put  in,  the  court  below  properly  rendered  judgment  for 
the  plaintiff.    We  therefore  advise  that  the  judgment  and  order  be  affirmed. 

"We  concur:    Belcher,  C-  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(73  Cal.  625) 

Price©.  Beaver.    (No.  11,889.) 
{Supreme  Court  of  Calif omia.    October  29,  1887.) 

1.  Public  Laniw — Application  for  Purchase  of  Swamp  Land — Affidavit  of  "ko  8et- 

TLRRS.*' 

Under  Pol.  Code  Cal.  J  3443,  providing  that  a  person  who  makes  application  to 
purchase  swamp  or  overflowed  land  must  show  in  his  alfidavit  for  that  purpose 
that  he  *'knew  the  land  applied  for,  and  the  exterior  bounds  thereof,  and  that  he 
knew  of  hit  oum  knowledge  that  there  were  no  settlers  thereon,"  a  person  is  quali- 
fied to  make  this  affidavit  by  information  obtained  by  going  upon  the  land,  and 
examining  it  as  indicated  bv  a  guide,  unless  it  is  proved  that  the  guide  pointed  out 
the  wrong  land.  The  knowledge  required  is  not  necessarily  derived  from  a  personal 
survey. 

2.  Same— Affidavit  by  Female  Applicant. 

The  provision  of  Pol.  Code  Cal.  |  3444,  as  to  the  affidavit  to  be  filed  by  one  seek- 
ing to  purchase  swamp  or  overflowed  land,  requiring  that,  *'if  the  applicant  is  a 
'  female,  sach  affidavit  must  show  that  she  is  entitled  to  purchase  real  estate  in  her 
own  name,"  is  complied  with  by  a  statement  in  such  aflidavit  that  applicant  **  is  an 
unmarried  woman,  over  the  age  of  eighteen  years,  a  citizen  of  the  United  States, 
and  a  resident  of  the  state  of  California,  of  lawful  age." 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Tulare  county;  W.  W.  Cross,  Judge. 
Chas.  E.  Wilson  and  C.  A,  Webb,  for  appellant.    Lambertson  &  Taylor, 
for  respondent. 

Belcher,  C.  C.  The  defendant,  on  the  twenty-fifth  day  of  May,  1885,  filed 
in  the  office  of  the  surveyor  general  of  the  state  her  application  to  purchase 
640  acres  of  swamp  and  overflowed  land,  situate  in  Tulare  county.  The  land 
sought  to  be  purchased  had  been  segregated  as  swamp  and  overflowed  land, 
by  authority  of  the  United  States,  for  more  than  six  months,  and  was  subject 
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to  sale  by  the  state  to  any  qualified  applicant.  The  defendant  was  quablied 
to  purchase  the  land,  and  her  affidavit  properly  stated  all  the  facts  required  in 
such  case  to  be  stated  therein.  The  plaintiff,  on  the  seventeenth  day  of  June, 
1885,  made  application  to  purchase  the  same  land.  He  was  also  a  qualified 
purchaser,  and  his  application  was  sufficient  and  proper  in  form.  On  de- 
mand of  the  plaintiff,  the  question  as  to  which  of  the  parties  had  the  better 
right  to  purchtise  the  land,  was  referred  by  the  surveyor  general  to  the  supe- 
rior court  of  Tulare  county  for  determination.  Proper  pleadings  were  filed 
by  the  parties,  and  after  a  full  hearing  of  the  case,  the  court,  among  other 
things,  found  as  follows: 

*' Third.  That  said  defendant  is  a  native-bom  citizen  of  the  United  States, 
and  was,  at  the  time  of  filing  said  application  to  purchase  said  land,  of  the 
age  of  thirty-one  years,  an  unmarried  female,  and  a  resident  of  the  state  of 
California;  that  at  said  time  she  knew  the  land  applied  for,  and  the  extt*rior 
bounds  thereof,  and  knew,  of  her  own  knowledge,  that  there  were  no  settlers 
thereon;  that  she  desired  to  purchase  said  land  under  the  law  providing  for 
the  sale  of  swamp  and  overflowed  and  tide  lands,  and  that  she  did  not  own 
swamp  and  overflowed  lands  which,  together  with  that  sought  to  be  purchased, 
and  applied  for  in  said  application,  would  exceed  six  hundred  and  forty  acres ; 
that  she  did  not  know  of  any  valid  claim  to  the  said  land  other  than  her  own; 
and  that  there  was  no  other  valid  claiui  to  said  land  at  the  time  said  defend- 
ant filed  her  application,  or  at  any  time  since. 

*^ Fourth,  That  the  said  land  is  not  suitable  for  cultivation." 

And  as  a  conclusion  of  law,  the  court  further  found*'' that  the  application 
of  the  defendant,  Hattie  M.  Beaver,  to  purchase  the  east  half  of  section  19, 
and  the  west  half  of  section  20,  in  township  22  south,  range  23  east.  Mount 
Diablo  base  and  meridian,  (the  land  in  question,)  is  good  and  valid,  and  said 
defendant  ha^  a  right  to  purchase,  the  same,  and  thai  she  is  entitled  to  have 
her  said  application  approved  by  the  surveyor  general  of  said  state  of  Califor- 
nia," etc. 

Judgment  was  entered  in  favor  of  tlie  defendant.  The  plaintiff  then  moved 
for  a  new  trial,  and,  his  motion  being  denied,  appejiled  from  the  judgment 
and  order. 

It  is  claimed  for  the  appellant  that  the  finding  "that  at  said  time  she  knew 
the  land  applied  for  and  the  exterior  bounds  thereof,  and  knew,  of  her  own 
knowledge,  tliat  there  were  no  settlers  thereon,"  was  not  justified  by  the  evi- 
dence; and  this  is  the  principal  point  made  for  a  reversal  of  the  judgment. 

We  do  not  think  the  j  udgment  should  be  reversed  for  the  reason  urged.  It 
was  proved  that  the  defendant  was  the  widow  of  John  H.  Beaver,  who  had 
filed  an  application  to  purchase  the  land  in  question,  and  died  in  April,  1885. 
The  defendant  was  a  witness  in  her  own  behalf,  and  on  her  direct  examina- 
tion testified  that  at  the  time  of  making  her  application  she  knew  the  land 
applied  for,  and  knew  the  exterior  bounds  of  the  land,  and  that  there  were 
not  any  settlers  on  it  at  that  time;  that,  about  a  week  before  she  made  her 
application,  she  went  on  the  land  with  J.  TV.  Beaver,  the*  brother  of  her  de- 
ceased husband,  and  went  where  he  said  the  corners  of  the  land  were.  On 
cross-examination  she  said  that  when  she  was  on  the  land  her  brother-in-law 
showed  her  certain  stakes,  but  she  didn^t  remember  the  marks  on  them  and 
couldn't  say  whether  they  were  section  stakes  or  not;  that  she  depended  on 
her  brother-in-law,  and,  as  a  matter  of  fact,  did  not  herself  know  any  of  the 
exterior  boundary  lines  of  the  two  half  sections  applied  for. 

J.  W.  Beaver  was  called  as  a  witness,  and  testified  that  about  the  fifteenth 
of  May,  1885,  he  went  with  defendant  to  look  at  the  land,  and  showed  her,  at 
that  time,  what  he  supposed  to  be  the  land  now  in  controveray,  and  that  he 
afterwards  went  back  to  the  place  for  the  purpose  of  determining  whether  he 
had  correctly  shown  her  the  land  in  controversy  or  not.  On  his  cross-exami- 
nation he  said,  in  substance,  that  he  found  a  section  corner  between  sections 
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19  and  20;  that  there  was  a  stake  there  with  marks  on  it,  which  he  did  not 
remember,  and  that  he  believed  the  stake  was  pulled  up  and  lying  by  the  cor- 
ner; that  he  did  not  know  whether  the  stake  was  a  corner  stake  or  not,  and 
only  judged  from  the  marks;  that  he  and  defendant  went  over  the  land  in 
search  of  the  other  corners,  but  he  did  not  know  that  they  found  any  stakes, 
except  the  one  at  the  junction  of  sections  17,  18,  19,  and  20;  he  thought  they 
found  a  stake  directly  east, — a  half-mile  stake, — but  as  to  that  was  not  positive; 
that  they  did  not  measure,  or  follow  the  exterior  boundary  lines  of  the  land; 
that  he  informed  defendant  what  he  supposed  to  be  the  boundaries  and  bound- 
ary lines,  but  that  he  was  not  a  surveyor,  and  had  never  seen  the  land  sur- 
veyed, and  did  not  at  that  time  know  its  exterior  boundaries;  that  he  could 
see  two  or  three  miles  in  every  direction,  and  did  not  see  any  evidence  of  any 
settlement,  except  what  his  brother  had  put  there. 

Another  witness  was  called,  and  testified  that  he  knew  the  land  described 
in  the  complaint,  and  saw  it  surveyed;  that  he  was  with  the  surveyors,  and 
saw  them  set  the  corner  stake  between  sections  19  and  20  on  the  north ;  that 
about  a  month  and  a  half  before  the  trial  he  went  on  the  land  with  J.  W.  Beaver 
for  the  purpose  of  showing  it  to  him,  and  positively  identifying  it  as  the  land 
which  defendant  made  application  to  purchase;  that  he  had  lived  on  the  land 
for  five  months  in  a  house  which  defendant's  husband  had  built;  that  he  found 
a  stake  at  the  north-east  comer  of  section  19,  which  had  been  pulled  up,  bat 
was  lying  on  the  ground  just  where  it  was  stuck  to  mark  the  true  cprner. 

This  was  slibstan^ially  all  the  evidence  introduced  upon  tlie  question  in 
hand,  and  in  our  opinion  it  was  suflftcient  to  justify  the  finding  complained  of. 

It  is  true,  the  Code  requires  any  person  desiring  to  purchase  swamp  and 
overflowed  land  to  state  in  his  affidavit  "that  he  knows  the  land  applied  for, 
and  the  exterior  bounds  thereof,  and  knows,  of  his  own  knowledge,  that  there 
are  no  settlei*s  thereon. "  Pol.  Code,  §  3443.  And  it  is  also  true  tiiat  in  cases 
of  this  kind  each  party  is  an  actor,  and  must  allege  and  prove  that  he  has 
strictly  complied  with  the  law.  But  it  is  not  required  that  the  purchaser  of 
swamp  land  shall  know  "of  his  own  knowledge''  the  land  applied  for,  and  the 
exterior  bounds  thereof.  Ordinarily  he  does  not,  and,  unless  he  is  a  skilled 
surveyor,  must  gain  this  information  from  others.  Having  gained  it,  how- 
ever, he  can  and  must  then  state,  if  such  be  the  fact,  that  he  knows  of  his 
own  knowledge  that  there  are  no  settlers  on  the  land.  The  defendant  was 
shown  by  her  brother-in-law  what  he  supposed  to  be  the  corners  and  bound- 
ary lines  of  the  land  in  controversy.  She  relied  and  acted  upon  the  informa- 
tion thus  received,  and  there  was  no  attempt  to  show  that  it  was  riot  correct 
It  is  not  pretended  that  she  did  not  go  upon  the  land  which  she  desired  to 
purchase,  nor  that  she  was  incorrectly  informed  as  to  its  bounds  or  limits, 
por  that  there  were  any  settlers  on  the  land.  The  claim  is  only  that  J.  W. 
Beaver  did  not  at  the  time  know  the  true,  lines  and  corners,  and  so,  however 
correct  her  information  may  have  been,  her  application  must  fail.  If  this  be 
the  correct  view,  then  it  must  follow  that,  if  defendant  had  employed  a  sur- 
veyor to  show  her  the  land,  and  he  had  made  mistakes  as  to  the  corners  and 
lines,  and  had  incorrectly  located  its  bounds,  her  application  could  be  success- 
fully assailed  by  any  subsequent  applicant.  We  do  not  think  that  such  a  re- 
sult was  intended  by  the  law-makers,  or  should  receive  sanction  from  the 
coui-ts. 

The  point  is  also  made  that  the  defendants  application  was  insufficient  be- 
cause she  did  not  state  in  her  affidavit  that  she  was  entitled  to  purchase  real 
estate  in  her  own  name.  Defendant  stated  in  her  affidavit  that  "she  is  an 
unmarried  woman,  over  the  age  of  eighteen  years,  a  citizen  of  the  United 
States,  and  a  resident  of  the  state  of  California,  of  lawful  age." 

The  Code  (section  3444,  Pol.  Code)  provides:  "If  the  applicant  is  a  female, 
such  affidavit  must  also  show  that  she  is  entitled  to  purchase  real  estate  in  her 
own  name." 
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It  is  urged  that  an  unmarried  woman,  though  she  be  more  than  18  years  of 
age,  and  a  citizen  and  resident  of  the  state,  is  not  necessarily  entitled  to  pur- 
chase real  estate  in  her  own  name,  because  "she  may  be  incompetent — an 
idiot  or  lunatic,  for  instance, "  and  it  Is  therefore  necessary- that  she  should 
state  in  her  affidavit  that  she  is  entitled  to  purchase,  etc.  There  is  nothing  in 
this  point.  The  Ck)de,  as  we  have  seen,  says  that  the  affidavit  must  show  a 
female  is  entitled  to  purchase,  not  simply  state  that  fact.  The  defendant's 
affidavit  fully  complied  with  the  law  in  this  respect,  and  was  sufficient.  She 
was  presumed  to  be  of  sound  mind,  and  was  not  called  upon  to  negative  in 
her  affidavit  the  fact  that  she  was  an  idiot  or  lunatic. 

The  judgment, and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


GoLDTREE  and  others  v.  Thompson  and  others.    (No.  11,749.) 

{Supreme  Court  of  Oalifomia.    October  4,  1887.) 

WiLi/— Action  to  Constbuk— Jukisdictiok  of  Superior  Court. 
Siddall  V.  HdrrUan,  ante,  130,  followed. 

Commissioners'- decision.    Department  1. 

Appeal  from  superior  court,  San  Luis  Obispo  county;  D.  S.  Gregory, 
Judge.  ' 

Graves,  Turner  <fr  Graves,  for  appellants.  Wm,  Shipsey,  guardian  ad  litem, 
for  minors. 

FooTE,  C.  According  to  the  views  expressed  by  this  court  in  Department 
1,  in  the  case  of  Siddall  v.  Harrison,  ante,  130,  filed  October  7,  1887,  the 
present  action  was  not  one  of  which  the  trial  court  had  rightful  jurisdiction. 
Ttierefore,  in  accordance  with  the  reasons  stated  in  the  opinion  in  the  cause 
Hupra,  it  would  seem  to  follow  that  the  judgment  herein  should  be  reversed, 
and  the  cause  remanded,  with  directions  to  the  court  below  to  dismiss  the 
action. 

I  concur:    Belcher,  C.  C. 

By  the  Coxtrt.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  cause  remanded,  with  directions  to  the  court  below  to 
dismiss  the  action. 


(74  Cal.  109) 

In  re  Lowenthal,  on  Habeas  Coipus.    (No.  20,362.) 

{Supreme  Court  of  CaJifomia,    November  8,  1887.) 

OoNTEMPT— Obstructing  Execution  of  Whit— Jubisdiotion  of  CJoubt  to  Punish. 

Petitioner  was  tried  before  the  superior  court  for  contempt  against  that  court  in 
obstructing  and  taking  from  a  police  oflBcer,  by  means  of  legal  process,  certain 
personal  property  taken  by  such  oflBcfer  under  a  search-warrant  issued  by  the  pre- 
siding judge  of  the  superior  court,  and  fined  and  committed  to  the  county  jaiJ. 
Hel<l,  on  habeas  corput,  that  the  superior  court  had  jurisdiction  of  the  subject-mat- 
ter and  person  of  petitioner,  and  had  authority  to  render  such  judgment,  and  that 
the  petitioner  would  be  remanded. 

In  bank.  Habeas  corpus.  Superior  court  of  the  city  and  county  of  San 
Francisco;  J.  V.  Coffey,  Judse. 

E.  B,  Stonehill,  Dist.  Atty.,  and  Matt.  I.  8tdlivan»  for  respondent.  /. 
F.  Dunn,  for  petitioner. 
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By  the  Court.  The  petitioner  was  fined  and  committed  to  the  county  jail 
for  a  term  of  five  days  for  a  contempt  of  the  process  of  the  superior  court, 
department  9,  in  and  for  the  city  and  county  of  San  Francisco.  The  alleged 
contempt  of  petitioner  consisted  in  obstructing  and  taking  from  a  police  oflicer, 
by  means  of  legal  process,  certain  personal  property  taken  by  such  oflScer  un- 
der a  search-warrant,  issued  by  J.  V.  Coffey,  presiding  judge  of  said  supe- 
rior court,  for  the  purpose  of  securing  certain  documents  and  papers  averred 
to  have  been  used  as  a  means  of  committing  a  felony.  Petitioner  had  a  hear- 
ing before  the  superior  court,  and  upon  the  testimony, pro  and  coUt  wasfpund 
guilty  and  sentenced  as  hereinbefore  stated. 

We  have  examined  the  record  with  some  care,  and  are  of  opinion  the  supe- 
rior court  had  jurisdiction  of  the  subject-matter,  and  of  the  person  of  the  pe- 
titioner, and  that  the  judgment  rendered  w^as  such  as,  upon  the  showing  made, 
the  court  was  authorized  to  make.  The  increasing  volume  of  business  brought 
before  this  court  under  the  original  jurisdiction  conferred  upon  it,  and  the 
time  neces^sarily  consumed  thereby,  to  the  exclusion  of  other  and  equally  im- 
portant business,  prompts  us  to  brevity  of  opinion  in  cases  where,  like  the 
present,  our  jurisdiction  is  not  appellate.  These  are  some  of  the  considera- 
tions which  restrain  us  in  the  present  case  from  arguing  in  extenso  from  the 
premises  up  to  the  conclusions  we  have  reached. 

The  petitioner  is  remanded  to  the  custody  of  the  sheriff. 

Thornton  and  Temple,  JJ.,  expressing  no  opinion. 


(74  Cal.  49) 

Eureka  &  T.  R.  Co.  t>.  McGrath  and  others.    (No.  11,679.) 

(Supreme  Court  of  QiHfomia,    November  4,  1887.) 

1.  Appeal— From  Order  Refusing  to  Annul  Judgment. 

A  judgment  against  the  defendants  condemning  a  rightof  way  for  plaintifiTs  road 
throDgh  defendanth'  land  was  recovered  by  x^laintitf,  and  defendanU'  damages  were 
assessed  at  $600.  Afterwards  plaintitf  moved  the  conrt  that  "  tlie  judgment  entered 
in  said  action  be  set  aside  and  annulled."  After  a  hearing  on  the  motion,  the  court 
made  and  entered  the  following  order,  '*that  the  motion  of  plaintitf  to  annul  the 
judgment  in  this  action  be  denied  and  dismissed."  Held  thAtj  as  plaintiff  could  have 
appealed  from  the  judgment,  lie  could  not  appeal  from  the  order. 

2.  Railroad  CJomfanies— Condemnation  Proceedings— Subsequent  Change  of  Line- 

Annulling  Judgment. 

Plaintitf  recovered  a  judgment  condemning  a  right  of  way  through  defendant's 
land,  but  afterwards  determined  to  change  its  line,  and  filed  a  petition  and  made  a 
motlcm  to  have  the  judgment  rendered  set  aside  and  annulled.  The  court  entered 
an  order  denying  plaintiff's  petition  and  motion.  Held  that,  although  the  motion 
was  based  upon  new  matter  occurring  subsequently  to  the  judgmvut,  there  was  no 
statutory  provision  for  such  a  motion,  or  for  the  proceedings  which  plaliitilf  sought 
to  institute. 

In  bank.  Appeal  from  superior  court.  Humboldt  county;  John  J.  De 
Haven,  Judge. 

8.  if.  Buck  and  /.  A.  JfcQuaid,  for  appellant.  Horace  L,  Smith,  for  re- 
spondents. 

McFarland,  J.  The  plaintiff,  a  railroad  corporation,  pn  the  seventeenth 
day  of  February,  1885,  filed  its  complaint  in  the  court  below,  asking  a  judg- 
ment condemning  a  right  of  way  for  its  road  through  and  over  a  lot  of  land 
belonging  to  defendants  in  the  city  of  Eureka.  Defendants  answered,  deny- 
ing all  tlie  averments  of  the  complaint,  (except  ownership  of  the  lot,)  and 
claiming  $1,600  damages  in  case  of  condemnation.  The  case  was  tried  with 
a  jui-y,  and  all  the  facts  necessary  to  support  a  judgment  for  plaintiff  were 
found  in  its  favor,  and  defendants'  damage^  were  duly  assessed  at  .S600. 
Judgment  upon  the  verdict  was  duly  entered  on  August  29, 1885.  The  judg- 
ment, after  reciting  the  proceedings  in  the  case,  decrees  that  plaintiff  is  en- 
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titled  to  use  and  enjoy  the  strip  of  land  described  in  the  complaint  as  the  right 
of  way  for  the  construction  of  its  raiirpad,  upon  paying  to  defendants,  or  de- 
positing in  court  for  them,  the  full  amount  of  compensation  or  damages  as- 
sessed by  the  jury.  Plaintiff  then  duly  moved  for  a  new  trial,  which  was  de- 
nied, and  thereafter,  on  October  1,  1885,  it  appealed  to  this  court  "from  so 
much  of  the  judgment  as  directed  the  payment  to  defendants  of  the  damages 
assessed  by  the  jury."  It  gave  a  bond  to  stay  execution  during  the  pending 
of  the  appeal,  in  form  as  provided  in  section  942,  Code  Civil  Proc.  On  the 
eleventh  of  January,  1886,  the  appeal  was  dismissed  by  this  court  because  the 
transcript  was  not  filed  in  time. 

After  the  appeal  had  been  dismissed,* viz.,  on  January  30, 1886,  plaintiff 
filed  a  petition  in  the  court  below  in  which  it  was  stated  that  "since  the  trial 
of  said  action,  plaintiff  has  determined  to  change  its  line  where  it  passes 
through  defendantsMand,  as  described  in  the  complaint  herein,  and  substitute 
.  a  line  further  north,  which  will  not  require  of  defendants*  laud  more  than  a 
narrow  strip  from  the  north-east  corner  of  said  lot.  not  exceeding  10  feet  in 
width,  if  any. "  It  also  served  defendants  with  notice  that  upon  said  petition, 
and  upon  other  matters  and  proceedings,  it  would,  on  the  fourth  day  of  Feb- 
ruary, 1886,  move  the  court  "that  the  judgment  entered  in  said  action  on  the 
twenty-ninth  day  of  August,  1885,  be  set  aside  and  annulled." 

After  a  hearing  of  this  motion — at  which  hearing  plaintiff  introduced  a  res- 
olution of  its  board  of  directors  declaring  its  determination  to  change  its  line 
of  road  as  stated  in  said  petition — ^the  court,  on  March  5,  1886,  made  and  en- 
tered on  its  minutes  an  order  "that  the  petition  and  motion  of  plaintiff  to  an- 
nul the  judgment  herein  be  denied  and  dismissed."  From  this  order  denying 
the  motion  to  annul  the  judgment  the  plaintiff  now  appeals;  and  respondent 
moves  to  dismiss  the  appeal,  on  the  ground  that  the  order  appealed  from  is 
not  an  appealable  order. 

In  Tripp  v.  Railroad  Co,,  69  Cal.  631,  11  Pac.  Kep.  219,  the  appeal  was 
from  an  order  refusing  to  set  aside  a  fbrmer  order  dismissing  the  action  as  to 
certain  defendants;  'and  the  court  says:  "As  to  the  order  of  dismissal,  when 
entere*!,  it  was  a  final  judgment  which  was  itself  appealable.  The  appeal 
should  have  been  prosecuted  from  such  judgment.  This  court,  as  it  is  well 
settled,  will  not  take  the  jurisdiction  of  an  order  refusing  to  set  aside  a  judg- 
ment or  order  itself  appealable."  And  the  court  in  its  opinion  refers  to  Uenly 
V.  Hastings,  3  Cal.  342;  Holmes  v.  MttCleary,  63  Cal.  497;  and  Railroad  Co, 
V.  Railroad  Co,,  65  Cal.  295,  4  Pac.  Rep.  13, — all  of  which  cases  clearly  sus- 
tain the  rule.  In  the  case  at  bar,  therefore,  as  the  judgment  sought  to  be  set 
aside  by  the  motion  was  itself  appealable,  there  is  no  appeal  from  the  order  de- 
nying the  motion,  and  the  appeal  should  be  dismissed.  Counsel  for  appellant 
contends  that,  as  his  motion  was  based  upon  new  matter  occurring  subse- 
quently to  the  judgment,  therefore  the  rule  above  stated  does  not  apply.  But, 
as  there  is  no  statutory  provision  for  the  motion  which  he  made,  or  for  the 
proceeding  which  he  sought  to  institute,  how  can  he  invoke  for  this  particular 
new  matter  any  new  rule  that  does  not  apply  to  any  other  kind  of  new  mat- 
ter? 

Whether  or  not  a  railroad  corporation,  after  having  pushed  a  condemnation 
proceeding  to  the  extreme  of  a  money  judgment  in  favor  of  the  defendant 
therein,  upon  which  an  execution  may  issue,  has  the  right,  in  any  way,  to 
avoid  such  judgment  by  a  determination  to  change  the  line  of  its  road ;  and  if 
there  be  such  right,  what,  if  any,  is  the  remedy, — these  are  questions  which 
we  are  not  called  upon  here  to  determine. 

Appeal  dismissed. 

We  concur:    Seabls,  C.  J.;  Paterson,  J.;  Sharpstein,  J.;  Temple,  J.; 

McKlNSTRY,  J. 
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(73  Cal.  639) 

Gross  v.  Kelleher.    (No.  12,338.) 

{Supreme  Omri  cf  OaHfomia,    Ociober  31,  1887.) 

FoBOiBLB  Entry  awd  Detainbb— Appbal—Stat  of  Pboobboinos— DiscBBiroir  of  Tbul 
Court. 

Defendant  appealed  from  a  judgment  in  an  action  for  Unlawfnl  detainer,  and 
the  court  granted  a  stay  of  proceedings  upon  his  filing  a  bond.  The  sureties  failed 
to  justify  and  the  court  set  aside  the  order  for  a  stay.  Code  Civil  Proc.  Cal.  {  1176, 
provides  that  an  appeal  by  defendant  shall  not  stay  proceedings  unless  the  trial 
court  so  directs.  Defendant  moved  for  leave  to  file  a  new  undertaking  for  a  stay. 
Heidj  that  a  stay  of  proceedings  in  an  action  of  forcible  entry  and  detainer,  pending 
an  appeal,  was  not  a  matter  of  right  but  of  discretion  with  the  trial  court. 

'    In  chambers.     Proceedings  on  application  to  file  undertaking  on  appeal 
from  superior  court  of  the  city  and  county  of  San  Francisco;  T.  H.  Rearden, 
Judge. 
Moves  G.  Cobbf  for  appellant    Joseph  Jfcc,  for  respondent. 

^  Searls,  C.  J.  This  is  a  proceeding  under  an  order  on  the  plaintiff  and  re- 
spondent to  show  cause  why  tlie  appellant  should  not  be  allowed  to  file  a  new 
undertaking  on  appeal,  and  why  proceedings  on  the  judgment  should  not  be 
stayed  upon  filing  a  satisfactory  undertaking.  Respondent  has  appeared,  and 
from  the  showing  it  appears  that  the  action  is  for  an  unlawful  detainer  in 
which  respondent  recovered  a  judgment  against  his  tenant,  the  appellant,  for 
restitution  of  certain  leased  premises,  and  for  certain  rents,  etc.  The  court 
below  made  an  order  for  a  stay  of  proceedings  upon  filing  an  undertaking  in 
the  sum  of  $2,000.  The  bond  was  filed.  Impendent  excepted  to  the  sufli- 
ciency  of  the  sureties,  who,  by  a  mistake  as  to  the  place  at  which  they  were 
to  appear,  failed  to  appear  and  justify.  The  court  thereupon  set  aside  the' 
order  staying  proceedings,  and  execution  issued.  The  appeal  'having  been 
perfected,  appellant  applies  to  this  coifrt  for  leave  to  file  an  undertaking  for  a 
stay  of  execution. 

In  ordinary  cases  for  the  recovery  of  real  estate,  if  the  judgment  be  for  the 
delivery  of  possession  thereof,  the  party  against  whom  the  judgment  is  ren- 
dered is  entitled,  on  appeal,  to  a  stay  of  proceedings  of  right  upon  filing  an 
undertaking  in  such  stim  as  the  judge  of  the  court  may  fix.  In  that  class  of 
cases  this  court  has  held  that  where  a  defective  undertaking  was  filed  in  the 
court  below,  the  defect  could  be  cured  here  by  filing  a  proper  undertaking. 
Hill  V.  FUmigan,  54  Cal.  311.  493;  Schacht  v.  Odell,  52' Cal.  449. 

In  actions  of  forcible  entry  and  unlawful  detainer,  however,  a  stay  of  pro- 
ceedings pending  an  appeal  is  not  a  matter  of  right.  Section  1176,  Code  Civil 
Proc.,  provides  as  follows:  "An  appeal  taken  by  the  defendant  shall  not  stay 
proceedings  upon  the  judgment  unless  the  judge  or  justice  before  whom  the 
same  was  rendered  so  directs."  As  this  case  now  stands  there  is  no  order  of 
the  court  or  judge  staying  proceedings.  For  me  to  make  the  order  here  would 
be  to  override  the  discretion  of  the  court  below,  which  may  have  been  for 
good  reasons  properly  exercised. 

The  order  to  show  cause  will,  therefore,  be  discharged  except  so  far  as  to 
'  permit  appellant  to  file  an  undertaking,  on  appeal,  in  the  sum  of  $300,  to 
cover  the  costs  of  appeal. 

(74  Cal.  «) 

Jahant  t>.  Central  Pac.  R.  Co.    (No.  11,868.) 

{Supreme  Court  of  Oalifomia,    October  81,  1887.) 

Kailboad  C0MPANIB8— Stock  Killing — Plbadiito  and  Proof. 

In  an  action  against  a  railroad  company  for  damages  for  killing  stock,  the  oom> 
plaint  alleged  that  the  defendant  carelessly  and  negligently  managed  and  ran  its 
locomotive  and  cars,  and  killed  the  stock,  which  had  casually,  and  without  fault 
of  the  owner,  strayed  upon  the  track.  Held,  that  the  evidence  of  the  carelessness 
of  the  company  should  be  confined  to  the  running  and  management  of  the  loco- 
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motive  and  cars,  and  that  it  was  not  permissible  to  show  that  thestock  came  through 
an  open  gate  upon  the  track,  there  bein^  no  averment  that  the  gate  was  left  open 
by  the  negligence  of  the  company,  wluch  operated  as  a  proximate  cause  of  the 
killing. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  A.  Van.  R.  Paterson, 
Judge. 

W.  L,  Dudley,  for  appellant.    /.  C  Campbell,  for  respondent. 

FooTE,  C.  This  is  an  action  for  the  recovery  of  damages  against  the  de- 
fendaut,  a  railroad  company,  for  the  killing  of  two  horses  by  its  locomotive 
»nd  cars.  The  cause  was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of 
the  plaintiff,  upon  which  a  judgment  was  duly  rendered.  From  that,  and  an 
order  denying  a  new  trial,  the  defendant  has  appealed.  The  cause  of  action, 
as  stated  in  the  complaint,  is  as  follows:  "That  on  or  about  the  twenty-sixth 
day  of  September,  1884,  the  plaintiff  was  the  owner  and  possessed  of  certain 
live  stock,  to- wit:  Two  horses,  of  the  value  of  $350,  and  which  horses,  casu-  ' 
ally,  and  without  the  fault  of  said  plaintiff,  strayed  in  and  upon  the  track  and 
ground  occupied  by  the  railroad  of  the  said  defendant,  in  Liberty  township, 
county  of  San  Joaquin,  state  of  California.  That  the  said  defendant,  by  its 
agents  and  servants,  not  regarding  its  duty  in  that  respect,  so  carelessly  and 
negligently  ran  and  managed  its  said  locomotive  and  cars  that  the  same  ran 
against  and  over  the  said  horses  of  the  said  plaintiff,  and  killed  and  destroyed 
the  same,  to  the  plaintiff's  damage,  $350."  These  allegations  were  denied  by 
the  answer.  The  court,  against  the  objection  of  the  defendant,  allowed  evi- 
dence  to  be  introduced  that  a  certain  fence  along-side  its  track  was  not  kept  in 
repair,,  and  that  the  horses  of  the  plaintiff  came  through  a  gate  in  that  fence, 
which  had  been  left  open,  out  upon  the  track,  and  were  there  kille'd  by  the 
locomotive  and  cars.  It  was  found  by  the  jury,  upon  special  issues,  that  the 
horses  did  come  through  that  gate,  and  upon  the  track,  and  were  there  so 
killed;  that  the  horses  when  first  seen  by  the  engineer  were  on  the  track;  that 
at  that  time  the  train  was  running  at  the  rate  of  25  miles  an  hour;  that  when 
the  train  struck,  or  hit  and  killed,  the  horses,  it  was  running  20  miles  an  hour; 
that  the  engineer,  as  soon  as  he  saw  the  horses,  used  all  possible  means  at  his 
command  to  stop  the  train. 

As  it  se^ms  to  us,  under  the  pleadings,  evidence  of  the  carelessness  of  the 
defendant  should  have  been  confined  to  such  as  referred  to  its  careless  and 
negligent  nmning  and  management  of  its  locomotive  and  cars,  by  means  of 
which  only  was  it  alleged  in  the  complaint,  that  the  Ijtorses  of  the  plaintiff 
were  run  against,  and  over,*  killed,  and  destroyed.  While  under  this  allegation 
it  might  have  been  competent,  according  to  the  rule  laid  down  in  McCoy  v. 
HailrQad  Co,,  40  Cal.  535,  to  have  shown  by  evidence  that  no  proper  fence 
existed  along-side  the  defendant's  track,  it  was  not  permissible  to  show,  as  was 
done,  that  the  horses  cami9  through  an  open  gate  out  upon  the  track,  and 
were  killed,  without  any  averment  whatever  in  the  complaint  that  the  gate 
was  left  open,  or  allowed  to  remain  open,  through  carelessness  or  negligence  on 
the  part  of  the  defendant,  which  Operated  as  a  proximate  cause  of  the  animals 
being  killed. 

It  becomes  unnecessary  to  determine  any  other  point  made  by  the  appellant, 
but  for  the  reasons  heretofore  stated,  the  judgment  and  order  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trisd. 

"We  concur:    Beloher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 
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(74  Cal.  36) 

SCHAMMEL  V,  SCHAMMEL.      (No.  11,470.) 
{Supreme  Court  of  Calif m-^iia.    November  2,  1887.) 

DrvoRCB— Alimohy  and  Attorney's  Feks— Conflicting  Affidavits. 

An  order  for  payment  of  alimony  and  attorney's  fees  to  a  wife  pending  an  action 
for  divorce  against  her  husband,  where  the  affidavits  upon  which  it  is  based  are 
conflicting,  will  not  be  reversed.    Following  White  v.  Whiter  14  Pac.  Rep.  393. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court  of  the  city  and  county  of  San  Francisco;  M.  A. 
Edmonds,  Judge. 

Fisher  Ames  and  Dunne  &  Davidso7i,  for  appellant.  Jas,  C.  Gary,  /.  D. 
Sullivan^  and  Davis  Louderback,  for  respondent. 

FooTE,  C.  This  is  an  appeal  from  an  order  granting  a  wife  counsel  fees 
and  alimony  pending  an  action  for  divorce  against  her  husband.  The  affida- 
vits filed  upon  the  bearing  of  the  motion  are  conflicting,  but  it  is  evident  that 
the  trial  judge  must  have  arrived  at  the  canclusion  that,  notwithstanding  the 
defendant's  sworn  statements  to  the  contrary,  he  was  an  unkind,  cruel,  and 
abusive  husband  and  father;  that  his  promises  to  pay  $100  a  month,  at  his 
office,  for  the  support  of  his  wife  and  her  two  daughters,  were  not  to  be  relied 
on;  that  his  wile  was  sick,  and  bed-ridden,  and  could  not  apply  for  the  pro- 
posed allowance;  that  of  his  daughters,  one  bad  just  cause,  at  the  least,  to 
fear  the  worst  kind  of  abusive  language  from  her  father  if  she  went  to  his 
office,  and  that  the  other  daughter  was  too  young  a  child  to  be  intrusted  with 
such  matters.  The  court  must  also  have  come  to  the  conclusion  that  the  de- 
fendant had  under  his  control  a  very  considerable  estate  in  the  nature  of 
community  property,  and  that  his  income  from  rents,  salary,  and  other  sources 
amounted  to  about  $432  per  month;  that  under  these  circumstances  the  sum 
of  6125  per  month,  for  the  support  and  maintenance  of  a  sick  woman,  his 
wife,  pending  her  action  for  a  divorce,  was  not  more  than  the  defendant 
should  have  been  ordered  to  contribute  for  such  purpose.  And  we  cannot 
say  that  such  conclusions  were  not  warranted  by  the  evidence. 

It  does  not  appear  that  the  allowance  for  attorney's  fees  was  excessive,  the 
very  voluminous  record  in  this  case  illustrating  the  fact  that  the  defendant 
was  most  persistent  and  determined  in  resisting  liis  wife's  effort  to  succeed 
in  her  cause,  and  that  very  considerable  labor  and  time  must  have  attended 
the  efforts  of  his  wife's  counsel  to  obtain  for  her  urgent  needs  that  which  was 
necessary  to  save  her  from  dependency  upon  her  friends  for  the  means  of 
sustaining  life. 

.  Upon  the  whole  matter,  under  the  rule  laid  down  by  this  court  in  the  case 
of  White  v.  White,  14  Pac.  Kep.  393.  we  see  nothing  which  would  warrant 
us  in  reversing  the  order  of  the  court  below,  and  it  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Haynje,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed* 


(74  Cal.  52) 

Estate  of  Caiiill,  Deceased.    (IN^o.  11,382.) 

(Supreme  Court  of  Caiifoniia.    November  5,^887.) 

1.  Will— Contest— SpECiAii  Questions  to  Jury— Indefinite  Answers. 

Where,  in  an  action  to  contest  a  wiU  on*the  ground  of  undue  influence,  contest- 
ant, under  a  stipulation  between  the  counsel  that  *•  the  foregoing  questions  shall  be 
and  are  the  issues  of  the  contest  in  the  matter  of  the  estate  of  Ellen  Cahill,  de- 
ceased," Bubniitted  to  the  jury  the  following  question:  **  Did  the  said  Ellen  Cahill, 
at  the  time  of  signing  the  instrument  otTered  for  probate,  sign  or  execute  the  same 
under  undue  innuenceof  either  James  H.  Nolan,  or  of  Annie  Nolan,  or  of  any  other 
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person  ?"  to  which  the  jury  responded,  "Yes."  Beld^  that  the  verdict  was  not  too 
indeflnite  to  warrant  a  judgment  setting  aside  the  will,  and  the  setting  aside  of  the 
verdict,  because  too  indefinite,  was  error. 

2.  Infancy— Action  by—Failure  to  Appoint  Guardian  ad  Litem. 

In  a  contest  of  a  will  by  a  minor,  no  guardian  ad  litem  was  appointed  until  the 

time  of  the  trial,  and  no  objection  had  been  made  previously  to  the  want  of  such 

an  appointment,  nor  was  objection  made  at  the  time.    JSeld^  that  the  failure  to  ap- 

X  point  the  guardian  did  not  alt'ect  the  jurisdiction  of  the  court,  and  was  not  good 

ground  for  setting  aside  the  verdict. 

8.  Appeal — Matters  Apparent  of  Record— Reasons  for  SErriNG  Aside  VERDfcr. 

An  agreement  that  the  trial  court  may  have  set  aside  a  verdict  on  its  own  motion, 
under  Code  Civil  Proc.  Cal.  §  662,  on  the  ground  that  the  jury  acted  "under  a  mis- 
apprehension of  the  instructions,  or  under  the  influence  of  passion  or  prejudice,'* 
is  not  well  founded,  when  it  appears  from  the  record  that  the  order  setting  asid^ 
the  verdict  was  not  madeat  the  time  of  its  rendition,  and  was  made  upon  theformal 
written  application  of  a  party,  and  where  the  printed  reasons  given  by  the  court 
for  making  the  order  show  that  it  was  not  on  the  grounds  named. 

4.  Same— Bill  op  Exceptions— Evidence. 

Where  a  notice  of  motion  to  set  aside  a  verdict  states  that  it  is  to  be  made  upon 
the  minutes  of  the  court,  but  contains  no  specification  of  the  insufficiency  of  the 
evidence  under  Code  Civil  Proc.  Cal.  §  659,  subd.  4,  such  motion  shall  be  denied, 
and  an  appellant  from  the  order  setting  aside  the  verdict  is  under  no  obligations 
to  furnish  any  of  the  evidence  in  his  bill  of  exceptions. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco;  T.  H.  Rear- 
den,  Judge. 

M.  C.  HassetU  for  contestant.     Wm,  F,  Sayers,  for  respondent. 

Hayne,  C.  William  P.  Cahill,  a  minor,  commenced  a  contest  to  set  aside 
the  will  of  Ellen  Cabill,  deceased,  on  the  gix)und  of  undue  influence.  No 
guardian  ad  litem  was  appointed  to  commence  the  proceedings,  the  written 
grounds  of  opposition  being  signed  with  his  own  name.  The  proponent  filed 
an  answer,  in  which  no  objection  was  made  for  the  want  of  a  guardian  ad 
litem.  After  the  issues  were  settled, — Milton  C.  Babb  acting  as  attorney 
for  the  contestant, — the  matter  came  up  for  trial,  and  then  the  court,  upon 
petition  of  the  contestant,  made  an  order  "that  M.  C.  Hassett  be,  and  he  is 
hereby,  appointed  guardian  ad  litem  of  said  William  P.  Cahill,  to  appear  and 
act  for  him  in  the  contest  of  said  William  P.  Cahill  to  the  proposed  last  will 
and  testament  of  Ellen  Cahill,  deceased. "  As  will  be  observed,  this  order  did 
not  purport  to  relate  back  to  the  commencement  of  the  proceedings.  So  far 
as  tlie  record  shows,  no  objection  on  account  of  there  being  no  guardian  ad 
litem  at  the  commencement  of  the  proceedings  was  made  at  any  stage  of  the 
trial.  The  jury  found  that  the  will  had  been  obtained  by  undue  influence. 
The  finding  on  this  subject  was  as  follows:  "Did  the  said  Ellen  Cahill,  at 
the  time  of  signing  the  instrument  offered  for  probate,  sign  or  execute  the 
same  under  undue  influence  of  either  James  H.  Nolan,  or  of  Annie  Nolan,  or 
of  any  other  person?  Answer,  Yes."  The  proponent  moved  to  set  aside 
the  verdict,  and  the  court  below  granted  the  motion  on  the  ground  of  there 
having  been  no  guardian  ad  litem  at  the  commencement  of  the*  proceedings, 
and  upon  the  ground  of  the  indeflniteness  of  the  verdict.  In  this  latter  re- 
gard the  court  said  in  its  opinion,  which  is  printed  in  the  brief  of  counsel: 
**lt  is  not  specified  whether  the  undue  influence  was  exercised  by  James  H. 
Nolan  or  Annie  Nolan,  or  of  some  other  person.  This  verdict  is  necessarily 
too  indefinite  to  warrant  any  judgment  whatever."  The  contestant  appeals 
from  the  order  setting  aside  the  verdict. 

1.  We  do  not  think  that  the  verdict  was  too  indefinite  to  warrant  a  judg- 
ment setting  aside  the  will.  It  affirmed  that  the  testatrix,  in  making  it,  was 
acting  under  the  undue  influence  of  James  H.  Nolan,  or  of  Annie  Nolan,  or 
of  some  other  person.  The  material  point  is  that  there  was  undue  influence. 
It  is  not  necessary  that  the  undue  influence  should  have  been  exercised  by  a 
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beneficiary  under  the  will.  Undue  influence  by  any  one,  whether  he  gains 
by  the  will  or  not,  is  sufficient  ground  for  setting  it  aside.  It  is  perfectly  true 
that,  iis  an  allegation  in  the  statement  of  the  grounds  of  opposition,  it  would 
be  too  indefinite  if  objected  to;  for  it  would  make  it  necessary  to  go  over  too 
wide  a  field  of  evidence,  and  there  would  be  nothing  to  apprise  the  proponent 
of  the  particular  case  to  be  made  against  him.  It  would  therefore  be  ground 
of  demurrer.  The  issues  submitted  to  the  jury  should  likewise  be  sufficiently 
definite  to  narrow  the  case  within  reasonable  limits;  and,  probably,  in  such 
a  case  as  this,  if  objection  had  been  made  to  the  form  of  the  issue,  the  objec- 
tion would  have  been  allowed.  But  there  was  no  such  objection.  On  the 
contrary,  the  attorney  for  the  proponent  expressly  stipulated  in  writing  that 
"the  foregoing  questions  shall  be  and  are  the  issnies  of  the  contest  in  the  mat- 
ter of  the  estate  of  Ellen  Cahill,  deceased."  In  the  face  of  such  a  stipulution 
as  this,  the  proponent  cannot  be  allowed  to  object  to  the  form  of  the  issues, 
unless  they  are  so  uncertain  as  to  render  it  impossible  to  say  what  the  jury 
meant  by  their  verdict,  which  we  do  not  think  is  the  case  here. 

2.  Was  the  fact  that  no  guardian  ad  litem  was  appointed  for  the  contes- 
tant until  the  case  was  called  for  trial  sufficient  reason  for  setting  aside  the 
verdict?  If  this  circumstance  went  to  the  jurisdiction  of  the  court,  and  so 
rendered  the  proceedings  for  contest  void,  there  can  be  no  doubt  of  the  cor- 
rectness of  the  action  of  the  court  below;  but  if  it  was  a  mere  irregularity, 
the  proponent  should  have  brought  the  matter  to  the  attention  of  the  court, 
and  applied  for  relief  as  soon  as  the  matter  came  to  his  knowledge;  he  could 
not  goon  and  take  the  chances  of  a  verdict  in  his  favor,  and  keep  the  objection 
in  reserve.  See  cases  collected  in  Hayne,  New  Trial,  §  27.  The  question 
stated,  therefore,  resolves  itself  into  this:  Did  the  matter  go  to  the  jurisdic- 
tion of  the  court?    We  think  it  did  not. 

The  provision  of  the  Civil  Code  is  that  "a  minor  may  enforce  his  rights  by 
civil  action,  or  other  legal  proceedings,  in  the  same  manner  as  a  person  of 
full  age,  except  that  a  guardian  must  conduct  the  same."  Civil  Code,  §  42. 
And  in  the  Code  of  Civil  Procedure  it  is  provided  that  "  where  an  infant  or  an 
insane  person  is  a  party,  he  must  appear  either  by  his  general  guardian  or  by 
a  guardian  ad  litem  appointed  by  the  court  in  which  the  action  is  pending  in 
each  case.  *  *  *"  Section  372.  And  directions  are  given  concerning  the 
manner  of  the  appointment.  Code  Civil  Proc.  §  373.  So  far  as  the  mere  lan- 
guage of  these  provisions  goes,  it  would  seem  that  the  appointment  is  to  l>e 
made  after  the  commencement  of  the  suit.  But  it  has  been  held  that  the  ap- 
pointment of  the  guardian  must  be  alleged  in  the  complaint.  Cratqford  v. 
Neul,  56  Cal.  321.  In  this  case  it  was  said  that  the  necessity  to  show  the  due 
appointment  of  the  guardian  ad  litem  remains  as  at  common  law. 

The  old  equity  rule  is  stated  by  Story  as  follows:  "An  infant  is  incapable 
by  himself  of  exhibiting  a  bill,  as  well  on  account  of  his  supposed  want  of 
discretion,  as  of  his  inability  to  bind  himself,  and  to  make  himself  liable  to 
the  costs  of  the  suit.  When,  therefore,  an  infant  claims  a  right,  or  suffers 
an  injury,  on  account  of  which  it  is  necessary  to  apply  to  a  court  of  equity, 
his  nearest  relation  is  supposed  to  be  the  person  who  will  take  him  under  his 
protection,  and  institute  a  suit  to  assert  bis  rights,  or  to  vindicate  his  wrongs; 
and  the  person  who  institutes  a  suit  on  behalf  of  an  infant  is  therefore  termed 
Ills  ♦  next  friend,*  (prochein  ami,)"  Story,  Eq.  PI.  §  57.  If  the  appointment 
was  not  made,  the  defendant  could  demur  or  put  in  a  plea  in  abatement.  Id. 
§§  494,  725. 

The  common-law  rule  is  stated  by  Tidd  as  follows:  "An  infant,  or  person 
under  the  age  of  twenty-one  years,  not  being  capable  of  appointing  an  attor- 
ney, must  sue  by  his  prochein  ami  or  guardian.  *  *  *  An  infant  d^end- 
ant  must  in  all  cases  appear  and  defend  by  guardian.  *  *  *  If  he  appear 
by  attorney,  it  is  error;  though,  if  an  infant  p/a in ii/f  appear  by  attorney,  it 
is  cured  by  the  statute  of  jeofails."     Tidd,  Pr.  (9th  Ed.)  99. 
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It  will  be  observed  that  the  main  reason  given  by  th.ese  two  learned  autliors 
is  chat  the  infant  cannot  appoint  an  attorney.  The  api)ointment  of  an  attor- 
ney was  one  of  the  acts  of  an  infant  which  was  absolutely  void  at  common 
Jaw.  And  bur  Code  provides  that  "a  minor  cannot  give  a  delegation  of  power. " 
Civil  Code,  §  33.  But,  as  will  be  remembered,  the  minor  did  not  appoint  an 
attorney  to  commence  the  proceedings  here.  He  commenced  them  in  propria 
persona.  It  is  not  necessary,  ther^ore,  to  consider  what  would  be  the  result 
If  the  contest  had  been  commenced  by  an  attorney  for  the  minor.  That  is  not 
the  case  before  the  court.  The  consent  of  the  minor  himself,  in  submitting 
to  the  jurisdiction  of  the  court,  and  applying  to  it  for  relief,  does  not  seem  to 
us  to  have  been  of  no  effect  wlmtever,  or,  in  other  words,  absolutely  void;  for 
the  acts  of  minors  are  in  general  voidable  merely,  and  are  absolutely  void  only 
in  certain  cases.  If  this  be  so,  then  the  court  had  jurisdiction  of  the  person 
and  of  the  subject-matter;  and  hence  its  action,  however  erroneous,  was  not 
void. 

In  the  passage  above  quoted,  Tidd  makes  a  distinction  between  infant 
plaintiffs  and  infant  defendants.  It  would  seem  that  this  distinction  was  made 
by  St.  21  Jac.  I.  c,  13,  §  2,  which  provided  that,  after  verdict  for  the  plain- 
tiff, judgment  shall  not  be  stayed  or  reversed  by  reason  that  the  plaintiff  in 
ejectment,  or  other  personal  action  or  suit,  being  an  infant  und^r21  years, 
did  appear  by  attorney  therein.  See  Drago  v.  Moso^  1  Speer,  212;  Smith  v. 
Van  Houten,  9  N.  J.  Law,  382.  This  difference  between  action  taken  by  the 
infant  himself,  and  action  taken  in  hostility  to  him,  may  be  founded  in 
reason.  It  was  acted  on  in  Tremper  v.  Barton,  18  Ohio,  425.  It  is  unnec- 
essary in  this  case,  however,  to  say  what  would  be  the  law  with  reference  to 
infant  defendants  appearing  and  defending  without  a  guardian  ad  litem. 
With  reference  to  plaintiffs,  it  has  been  frequently  held  in  this  country  that 
the  want  of  a  next  friend  or  guardian  ad  litem  does  not  go  to  the  jurisdic- 
tion, but  is  a  mere  irregularity. 

Thus  in  Felloios  v.  Niver,  18  Wend.  563,  where  s^procfiein  ami  was  appointed 
after  the  commencement  of  the  suit,  a  motion  to  set  aside  the  proceedings 
was  denied,  the  court  saying:  "The  only  difference  between  the  former  stat- 
utes and  the  present  is  this:  Formerly  the  prochein  ami  was  appointed  after 
the  issuing  of  the  process,  but  before  a  declaration;  now,  it  should  be  done 
before  process;  but  now,  as  formerly,  it  is  a  question  ot  regularity  merely, 
not,  as  the  defendant's  counsel  supposes,  a  question  of  jurisdiction.  It  is  a 
question  of  practice,  and  the  irregularity  may  be  waived  under  the  present 
statutes  as  well  as  under  the  old  statutes^" 

So  in  Bartlett  v.  Batts,  14  Ga.,  541,  where  a  next  friend  was  appointed  for 
an  infant  plaintiff  after  the  commencement  of  the  action,  the  court  refused 
to  set  aside  the  verdict,  saying:  "It  seems  very  safe  to  say  that  a  suit  com- 
menced and  prosecuted  by  an  infant  alone  is  not  absolutely  void ;  and,  although 
defective  in  wanting  a  next  friend,  the  defect  is  one  which  before  verdict  is 
amendable,  and  after  verdict  is  cured." 

So  in  Hafem  v.  Davis,  10  Wis.  502,  where  the  plaintiff  signed  her  com- 
plaint in  her  own  name,  and  proceeded  without  the  appointment  of  a  next 
friend,  the  court,  per  Dixon,  C.  J.,  said:  "All  objections  not  going  to  the 
merits  of  the  action  or  defense  seem  to  be  swept  out  of  existence.  Section  40 
of  chapter  125  provides:  *  The  court  shall  in  every  stage  of  an  action  disre- 
gard any  error  or  defect  in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  adverse  party ;  and  no  j  udgment  shall  be  reversed 
or  affected  by  reason  of  anv  such  error  or  defect.*  This  is  evidently  an  error 
or  defect  which  does  not  affect  the  substantial  rights  of  the  plaintiff  in  error.** 
The  foregoing  cannot  be  said  to  be  a  decision,  for  the  case  was  reversed  on 
another  ground.  The  dictum,  however,  was  approved  and  followed  in  Sabine 
V.  Fisher^  37  Wis.  376.  In  tliat  case  there  was  no  guardian  ad  litem  or  next 
friend  appointed  for  the  plaintiff.    On  the  trial  the  defendant  moved  tadis- 


Digitized  by 


Google 


3G8  PACIFIC  BErORTEB.  [Gal. 

miss  on  this  ground,  but  tlie  court  thereupon  appointed  a  guardian  ad  litem, 
and  denied  the  motion  to  dismiss.  On  appeal  the  judgment  was  affirmed,  the 
court,  per  Ryan,  C.  J.,  saying:  "There  is  no  error  in  the  leave  given  to  re- 
spondent to  amend,  so  as  to  prosecute  the  suit  by  her  next  friend.  Had  she 
proceeded  without  leave,  the  judgment  could  not  be  reveraed  on  that  ground. 
Hafei-n  v.  Davis,  10  Wis.  501."  And  the  foregoing  cases  were  approved  and 
followed  in  Hepp  v.  ffti^iier,  61  Wis.  150, 20  N.  W.  liep.  923.  And  to  the  same 
effect  are  other  cases:  Yowng  v.  Young,  3  X.  H.  345;  Blood  v.  Harrington,. 
8  Pick.  554;  Schemerhom  v.  Jenkins,  7  Johns.  373;  Kidd  v.  Mitchell,  1 
Nolt  &  M.  334;  Smart  v.  Harin^,  14  Hun,  276;  Sims  v.  New  York  College, 
35  Hun,  344.    And  compare  Brooke  v.  Clark,  hi  Tex.  112. 

We  do  not  regard  the  case  of  Townsend  v.  Tallant,  33  Cal.  52,  as  inconsis- 
tent with  this  conclusion.  That  was  a  case  with  reference  to  a  sale  of  real 
estate  under  the  direction  of  the  probate  court.  It  may  very  well  be  that  a 
special  proceeding  by  an  administrator  to  divest  the  heir  of  title  to  real  prop- 
erty is  to  be  differently  regarded.  Nor  do  we  think  that  section  1307  of  the 
CJode  of  Civil  Procedure  affects  the  question. 

3.  It  is  suggested  that  the  court  may  have  set  aside  the  verdict  upon  its 
own  motion,  under  section  662  of  the  Code  of  Civil  Procedure,  on  the  ground 
that  the  jury  acted  "under  a  misapprehension  of  the  instructions,  or  under  the 
influence  of  passion  ot  prejudice."  But  it  is  sufficient  to  say  that  it  appears 
from  tlie  bill  of  exceptions  that  the  order  setting  aside  the  verdict  was  not 
made  at  the  time  of  its  rendition,  nor  was  it  made  upon  the  court*s  own  mo- 
tion, but  on  the  formal  written  application  of  tlie  proponent.  And,  further- 
more, the  opinion  of  the  court  shows  the  grounds  on  which  it  acted.  It  is 
true  that  this  opinion  is  not  a  part  of  the  record.  But,  when  counsel  prints  a 
document  in  his  brief,  he  must  not  be  surprised  if,  so  far  as  he  is  concerned, 
it  is  treated  as  properly  before  the  court.    Molt  v.  Reyes,  45  Cal.  386. 

It  may  be  added,  although  the  point  is  not  distinctly  made,  that  the  case 
cannot  be  treated  as  one  of  a  motion  for  new  trial  granted,  or  sustainable  on 
the  ground  of  insufficiency  of  the  evidence  to  support  the  verdict.  The  notice 
of  motion  states  that  it  was  to  be  made  on  the  minutes  of  the  court,  but  con- 
tains no  specification  of  the  insufficiency  of  the  evidence.  In  such  case  the 
statute  expressly  provides  that  the  motion  shall  be  denied.  Code  Civil  Proc. 
§  659,  subd.  4.  This  being  so,  the  contestant  was  not  required  to  insert  any 
evidence  in  the  bill  of  exceptions  settled  after  the  order. 

We  therefore  advise  that  the  order  be  reversed,  and  the  cause  remanded, 
witli  directions  to  the  court  beloW  tj  enter  judgment  upon  the  verdict  in  favor 
of  the  contestant. 

We  concur:     Belcheb,  C.  C;  Foote,  C. 

By  the  Coukt.  For  the  reasons  given  in  the  foregoing  opinion,  order 
reversed,  and  cause  remanded,  with  direction  to  the  court  ihjIow  to  enter 
judgment  upon  the  verdict  in  favor  o£  contestant. 


(73  Cal.  632) 

Bx  parte  McXai^ly,  on  Habeas  Corpus,    (No.  20,336.) 

(Supreme  CbiiH  of  Calif omia.     October  29,  1887.) 

MuNiciPAi.  Corporation— Ordinance  Imposing  Licbnsb  for  Saub  or  Liquor— Con- 

BTITUnONALITT. 

Const.  CaL  i  11,  art.  11.  provides  that  "any  •  •  •  city  •  •  •  may  make 
and  enforce  within  its  limits  all  such  local,  police,  sanitary,  and  other  regrulations 
as  are  not  in  conflict  with  the  general  laws."  Pietitioner  was  convicted  of  misde- 
meanor for  violating  a  city  ordhiance.  in  refusing  to  pay  a-  license  fee  of  $200  per 
year  for  carrying  on  his  business  as  saloon  keeper.  Htld^  that  the  ordinance  was 
not  iu  violation  of  that  section  uf  the  constitution. 
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Commissioners'  deQision.    In  bank 

On  habeas  coiyus,    Superior  court,  Nevada  county;  J.  M.  W  4LLING,  Judge. 
Horace  L,  Smith,  for  petitioner.     Oeo,  A,  Johnson,  Attj.  Gen.,  for  the 
People. 

FooTE,  C.  The  petitioner  is  a  person  carrying  on  the  business  of  selling 
spirituous,  malt,  or  fermented  liquors  or  wines  within  the  corporate  limits  of 
the  city  of  Eureka,  in  this  state.  He  was  convicted  by  a  jury  of  a  misde- 
meanor, for  violating  an  ordinance  of  said  city,  in  refusing  to  pay  a  license 
to  carry  on  his  business,  was  fined  by  the  court,  and  is  in  the  custody  of  the 
sheriff,  according  to  the  sentence  of  that  tribunal  for  non-payment  of  his  fine, 
and  has  sued  out  a  writ  of  habeas  corpus  to  obtain  his  liberty. 

It  is  claimed  on  his  behalf  that  the  ordinance  which  imposed  the  license  in 
question  was  in  violation  of  some  of  the  provisions  of  the  state  constitution, 
but  with  this  contention  we  cannot  agree.  In  section  11,  art.  11,  of  that 
Instrument  it  is  provided  that  "any  county,  city,  town,  or  township  may 
make  and  enforce  within  its  limits  all  such  local,  police,  sanitary,  and  other  reg- 
ulations as  are  not  in  conflict  with  general  laws.'*  There  is  no  general  law 
which  conflicts  with  the  ordinance.  There  is  nothing  in  it  which  goes  to 
show  that  in  enacting  and  enforcing  it  the  city  authorities  of  Eureka  ex- 
ceeded their  powers  granted  by  that  section  of  the  constitution.  The  mere 
fact  that  the  defendant  was  required  to  pay  a  license  tax  of  $50  per  quarter,  or 
$200  per  year,  does  not  demonstrate  it.  It  does  not  otherwise  appear  but 
what  that  amount  was  necessar/in  order  properly  to  regulate  the  business  of 
liquor  selling,  by  confining  it,  perchance,  to  fewer  and  more  responsible  per- 
sons, or  in  some  other  way  tending  to  the  preservation  and  enforcement  of 
good  order,  and  the  general  welfare  of  the  inhabitants  of  that  city.  Nor  is 
there  anything  in  the  ordinance  which  is  oppressive,  or  unreasonable  towards 
or  prohibitory  of  the  business  of  retailing  spirituous  liquors.  Ex  parte  WoU 
ter«,65  Cal.  270, 3  Pac.  Rep.  894;  In  re  Guerrero,  69  Cal.  88-95, 10  Pac.  Rep. 
261,  and  cases  cited. 

The  writ  should  be  dismissed,  and  the  petitioner  remanded  to  the  custody 
of  the  sheriff. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  writ 
is  dismissed,  and  petitioner  remanded  to  the  custody  of  the  sheriff.  ' 


(74  Cal.  46) 

Newell  and  others  t).  Desmond.     (Xo.  9,589.) 
(Supreme  Court  of  California.    November  3,  1887.) 

1.  ExBCDTioN— Bona  Fide  Pubchasers  prom  Debtor— Change  op  Possession. 

In  an  action  of  replevin  brought  by  aclaimaDt  of  property  which  had  been  levied 
upon  as  the  property  of  oue  Cadman,  under  a  judgment  against  him  in  favor  of  one 
Sutton,  the  court  charged  the  jury  that  if  they  ''should  find  that  the  property  levied 
on  in  the  action  oi  Sutton  v.  Oadnian  was  not  In  existence  at  the  time  of  the  alleged 
transfer  by  Cadman  to  the  plaintiff,  then  there  could  not  have  been  a  change  of 
possession  as  to  that  property,  and  the  provisions  of  the  Civil  Code,  J  3440,  in 
reference  to  a  change  of  possession,  would  not  apply,  and  the  transfer  would  be 
valid,  even  as  asainst  creditors,  without  reference  to  the  question  of  change  of  pos- 
session."   ffeid  correct. 

2.  Same — Claim  by  Third  Party — Burden  op  Proop. 

Where  a  sheriff  levied  upon  goods  in  a  book  store,  as  the  proprrty  of  one  Cad- 
man. and  claimant  brought  an  action  of  replevin  against  the  sheriff,  and  it  ap- 
peared that  there  had  previously  been  a  sale  of  the  store  by  Cadman  to  claimant, 
but  that  Cadman  still  worked  in  the  store  as  before,  and  defendant  claimed  that 
v.l5p.no.8— 24 
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there  had  been  no  such  change  of  possession  as  would  give  the  claimant  title  against 
a  levying  creditor,  held^  that  the  burden  of  proof  rested  upon  defendant  to  show 
that  the  goods  levied  upon  had  belonged  to  the  Judgment  debtor. 
8.  Dkposttions — Dbponbkt  Pbksent  in  Court. 

A  deposition  taken  under  Code  Civil  Proc.  Cal.  {  2021,  subd.  1,  may  be  read  al- 
though the  deponent  is  present  in  court;  as  section  2032  expressly  provides  **  if  the 
deposition  be  taken  under  subdivisions  2,  3,  and  4  of  section  2021,  proof  must  be 
made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or  is  dead."  And  the 
only  reason  for  enumerating  these  subdivisions  is  to  permit  the  depositions  taken 
under  subdivision  1  to  be  read  though  the  deponent  be  in  court. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J  AS.  G.  MAot7iB£»  Judge. 

This  was  an  action  of  replevin  against  a  sheriff,  to  recover  goods  seized 
upon  execution.  One  Sutton  had  obtained  a  judgment  against  one  Cadman, 
who  had  been  the  owner  and  manager  of  a  book  store,  but  who,  some  time 
previous  to  this  judgment,  had  sold,  in  good  faith,  to  one  of  the  plaintiffs,  an 
Interest  therein.  The  firm  then  became  Cadman  &  Fay,  Cadman  continuing 
to  act  in  his  usual  capacity.  Shortly  after,  plaintiff  Newell  succeeded  Cad- 
man, but  the  new  firm  continued  to  employ  the  latter,  and  he  apparently  oc- 
cupied his  usual  place  in  the  business.  All  of  the  books  which  were  levied 
upon,  except  about  $40  worth,  according  to  Cadman's  uncontradicted  testi- 
mony, were  new  stock,  placed  in  the  store  after  Cadman  sold  out,  and  after 
the  stock  bought  from  him  had  been  sold.  Defendant  claimed  that  there  had 
been  no  such  open  and  apparent  change  of  possession  as  would  make  the  sale 
by  Cadman  valid  against  his  creditors.  Thfi  court  below  instructed  the  jury 
that  if  they  "should  find  that  the  property  levied  on  in  the  action  of  Sutton 
V.  Cadman  was  not  in  existence  at  the  time  of  the  alleged  transfer  by  Cad- 
man to  Fay  and  to  Mrs.  Newell,  then  there  could  not  have  been  a  change 
of  possession  as  to  that  property,  and  the  provisions  of  the  Civil  Code,  §  8440, 
in  reference  to  change  of  possession,  would  not  apply,  and  the  transfer 
would  be  valid,  even  as  against  creditors,  without  reference  to  the  question 
of  change  of  possession.*' 

Henry  E,  Highton,  Calhoun  Benham,  and  T.  W.  Carter,  for  appellant. 
W,  B,  Tyler,  for  respondent. 

•  Temple,  J.  We  think  the  court  did  not  err  in  overruling  the  objections  to 
the  deposition  of  plaintiff  Fay,  on  the  ground  that  Fay  was  present  in  the 
-court  when  the  deposition  was  read.  The  deposition  was  taken  at  the  in- 
stance of  defendant,  under  section  2021,  Code  Civil  Froc.,  subd.  1.  It  is  ex- 
pressly provided  in  section 2032,  Code  Civil  Proc. :  "  If  the  deposition  be  taken 
under  subdivisions  2,  3,  and  4  of  section  2021,  proof  must  be  made  at  the 
trial  that  the  witness  continues  absent  or  infirm,  or  is  dead."  Subdivision  5 
relates  to  cases  where  the  oral  examination  is  not  required.  Subdivision  6 
expressly  provides  that  the  deposition  authorized  to  be  taken  by  it  shall  not 
be  used  if  the  presence  of  the  witness  can  be  had.  The  sole  purpose  of  enu- 
merating the  subdivisions  at  all,  in  section  2032,  was  to  provide  that  the  dep- 
osition authorized  by  subdivision  1  could  be  read  without  showing  the  ab- 
sence of  the  witness. 

The  verdict  of  the  jury  establishes  the  fact  that  the  sales  made  by  Cadman 
were  bona  fide.  As  to  the  necessity  of  delivery  and  a  continued  change  of 
possession  under  the  circumstances,  the  law  is  correctly  stated  in  the  instruc- 
tions given  by  the  court. 

Thei-e  was  no  evidence  on  the  part  of  defendant  that  any  of  the  books  lev- 
ied upon  ever  belonged  to  Cadman  &  Fay.  Cadman  testified  for  plaintiff 
that  none  of  the  books  taken  were  on  hand  when  the  transfer  was  made,  ex- 
cept one  set  of  the  value  of  $40.  The  burden  of  proof  on  this  point  was  on 
the  defendant.    The  verdict  cannot  be  disturbed  on  this  ground. 

There  was  evidence  which  tended  strongly  to  prove  actual  fraud  in  both 
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transfers  made  by  Cadman,  but  this  was  left  to  the  jury  under  proper  instruc- 
tions, and  their  verdict  was  for  plaintiff. 
Order  alfirmed. 

We  concur :    Seaklb,  C.  J. ;  Shabpstbin,  J. ;  Paterson,  J. ;  MoFabland, 
J.;  McKiNSTBY,  J.;  Thornton,  J. 


a4  Cal.  00) 

AuzEBAis  t>.  Kaolee.    (No.  8,798.) 
{Supreme  Court  of  Oaltfomia'.    November  5,  1887.) 

1.  Account  8tatei>— Action  on— Bill  of  Partioulabs. 

Id  an  action  upon  an  accoaut  stated,  defendants  demanded  a  copy  of  the  account 
mentioned  as  sued  upon,  and  in  reply  plaintiff  furnished  an  account  in  which  de- 
fendant was  charged  with  a  gross  amount  as  a  stated  account,  and  interest  thereon, 
and  was  credited  with  some  payments,  but  no  bill  of  particulars  accompanied  the 
account.  Defendant's  motion  Vor  a  farther  account  of  the  items  sued  for  was  re- 
fused. Held,  that  this  ruling  was  correct,  as  the  action  was  upon  acoount  stated, 
and  DO  bill  of  particulars  was  necessary. 

2.  8aub— Refusal  to  Furnish  Bill  of  Items  not  Prejudicial. 

Where  it  appeared  that,  previous  to  a  demand  for  a  bill  of  items  of  the  amounts 
claimed  by  plaintiff  from  defendant,  plaintiff  had  furnished  such  a  bill  as  an  orig- 
inal statement  of  his  account  against  defendant,  and  defendant,  at  the  time  of  the 
demand,  had  such  original  accounts  in  court,  he  was  not  prejudiced  by  a  ruling  re- 
fusing the  order  to  furnish  a  bill  of  items. 

3.  Sam]&— Evidence  to  Explain  Letter. 

A  letter  written  to  defendant  by  plaintiff,  who  claimed  an  account  stated  was  in- 
troduced by  defendant  to  show  that  the  account  was  not  stated,  and  read  as  follows : 
*' We  would  call  your  attention  to  vour  unsettled  account.  The  balance  due  is 
$2,326..'t5.  Please  call  and  settle  same,  and  oblige  •  •  •"  ^^/ce,  that  it  was  not 
error  to  allow  the  writer  to  explain  that  he  used  the  word  "  unsettled  "  in  the  sense 
of  "  unpaid,*'  and  not  as  opposed  to  an  account  stated  or  agreed  upon, 

i.  Same— Interest. 

In  California,  when  it  is  shown  to  be  the  custom  of  a  merchant  to  charge  inter- 
est after  30  days  upon  monthly  balances  due  upon  open  account,  and  where  such 
account  showing  the  interest  charged  regularly  is  received  and  understood  by  the 
debtor,  and  the  account  becomes  stated,  the  debtor  is  bound  to  pay  the  balance  due 
as  in  the  account  stated,  with  interest. 

6.  Limitation  of  Actions— Account  Stated— When  Statute  Begins  to  Run. 

Where  the  statute  of  limitations  has  not  run  upoo  the  items  in  an  account  at  the 
time  of  the  statement  thereof,  the  statement  creates  a  new  cause  of  action,  and  the 
statute  only  runs  thereon  from  the  time  of  the  account  staled, 

6.  Same— Acknowledgment  in  Writing. 

Under  CJode  Civil  Proc.  Cal.  $  360,  providing  that  no  acknowledgment  of  an  in- 
debtedness is  sufficient  to  remove  the  bar  of  the  statute  of  limitations,  unless  the 
acknowledgment  be  in  writing,  and  signed  by  the  person  making  it,  an  acknowl- 
edgment in  the  handwriting  of  the  debtor  in  the  form  of  a  receipt,  as  follows:  *'  Re- 
ceived December  8,  1880,  of  Henry  M.  Naglee,  $1,000,  on  account  of  the  within," 
and  signed  bv  the  creditor, — Is  suQlcient  to  remove  the  bar  as  to  the  debtor,  Naglee, 
named  t herein.  1    Temple  and  Thornton,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Santa  Clara  county;  David  Belden, 
Judge. 

Wm,  Matthews^  for  appellant.    2>.  if.  Delmas,  for  respondent. 

Searls»  0.  J.  The  complaint  in  tl^is  cause  contains  three  counts  or  causes 
of  action, — one  upon  an  account  stated,  as  of  January,.  1880,  and  the  others 
for  good9,wares,  and  merchandise  sold  and  delivered  to  defendant  subsequent 
to  said  last  mentioned  date.  The  action  was  brought  July  29, 1881.  Defend- 
ant, in  addition  to  the  denials  contained  ^n  his  answer,  interposed  a  plea  of  the 
statute  of  limitations  to  the  first  count,  claiming  the  cause  of  action  to  be 
barred  by  the  provision  of  section  339,  Code  Civil  Proc,  (two  years.)    Plaiii- 

'As  to  what  is  a  sufficient  acknowledgment  of  an  indebtedness  to  remove  the  bar  of 
the  statute,  see  Jordan  v.  Jordan,  (Tenn.)  3  S.  W.  Rep.  893.  and  note. 
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tiff  had  a  verdict  and  judgn)\Bnt  for  $1,531.82,  from  which,  and  from  an  order 
denying  a  new  trial,  defendant  appeals. 

After  service  of  summons  and  complaint,  the  defendant  demanded  in  writ- 
ing a  copy  of  the  account  mentioned  as  sued  upon  in  the  first  count  of  the 
complaint,  and.  in  reply  to  such  demand,  plaintiff  furnished  to  defendant  an 
account  in  which  defendant  was  charged  with  amount  due  on  stated  account, 
January  1, 1880, 82,674.90,  to  which  interest  was  added,  and  from  which  sun- 
dry payments  were  deducted,  etc.,  but  without  giving  in  detail  the  items  of 
the  original  account  going  to  make  up  the  amount.  Defendant  moved  the 
court  for  a  further  account,  which  was  refused,  upon  the  ground  that  in  an 
action  on  an  account  stated,  no  account  need  be  furnished  under  the  law.  To 
this  ruling  the  defendant  excepted,  and  the  action  of  the  court  is  assigned  as 
error. 

The  first  count  or  cause  of  action  set  out  in  the  complaint,  and  upon  which 
a  copy  of  the  account  was  demanded,  is  upon  an  account  stated.  A  stated 
account  is  an  agreement  between  both  parties  that  all  the  items  are  true;  but 
this  agreement  may  be  implied  from  circumstances,  as  where  merchants  re- 
side in  different  places,  and  one  sends  an  account  to  the  other,  who  makes  no 
objection  to  it  within  a  reasonable  time.  8tebbins  v.  Hiles,  25  Miss.  267;  1 
Waite,  Act.  &  Def .  191-198.  In  such  cases  the  action  is  based  upon  the  agree- 
ment, which  has  all  the  force  of  a  contract.  The  original  account  becomes 
the  consideration  for  the  agreement,  and  it  is  not  necessary  to  prove  the  items 
of  such  account,  nor*  can  they  be  inquired  into  or  surcharged  except  for  some 
fraud,  error,  or  mistake,  and  sucli  grounds  must  be  according  to  the  weight 
of  authority  set  forth  in  the  pleadings.  Kronenherger  v.  Bim^  56  Mo.  121; 
Threlked  v.  Dobbins,  45  Ga.  144;  Sutplien  v.  Cuahman,  35  III.  186;  Horan 
V.  Long,  11  Tex.  230;  Philips  v.  Belden,  2  Edw.  Ch.  1;  Hawkins  v.  Long, 
74  N.  C.  781;  Kock  v.  Bonitz,  4  Daily,  N.  Y.  117;  Slee  v.  Bloom,  20  Johns. 
669. 

The  balance  found  due  upon  a  stated  account  is  principal;  it  cannot  be  re- 
examined (except  for  fraud  or  mistake)  to  ascertain  the  items  or  tlieir  charac- 
ter. McClelland  v.  West,  70  Pa.  St.  183.  The  object  of  a  bill  of  particulars 
is  to  apprise  a  party  of  the  specific  demand  of  his  adversary.  People  v.  Mon- 
roe, 4  Wend.  200;  Matthews  v.  Hubbard,  47  N.  Y.  4^8.  This  being  true,  it 
is  difficult  to  discern  how,  upon  principle,  a  defendant  is  entitled,  under  sec- 
tion 454,  Code  Civil  Proc,  to  a  copy  6f  the  original  account  upon  which  the 
contract  in  an  action  on  a  stated  account  is  based.  The  term  "stated  account" 
is  but  an  expression  to  convey  the  idea  of  a  contract,  having  an  account  for 
its  consideration,  and  is  no  more  an  account  than  is  a  promissory  note  or  other 
contract  having  a  like  consideration  for  its  support. 

The  Code  of  Civil  Procedure  (section  454)  by  its  terms  makes  it  unnecessary 
for  a  party  declaring  upon  an  account  to  set  forth  the  items  in  his  pleading, 
but  requires  him,  on  demand,  to  furnish  a  copy  of  the  account  thus  pleaded, 
under  penalty  of  being  precluded  from  giving  evidence  thereof,  in  case  of  re- 
fusal. In  an  action  on  an  account  stated,  it  is  not  necessary  to  prove  the  ac- 
count, or  any  of  its  items,  but  the  proof  in  such  a  case  is  directed  to  the  fact 
that  the  parties  have  accounted  together,  and  agreed  upon  the  balance  due, 
{insimul  computassent^)  &nd,  in  an  action  on  the  original  account,  it  has  been 
held  t  hat  a  plea  of  an  account  stated,  if  supported,  will  bar  i^  recovery.  Driggs 
v.  Qarretson,  25  N.  J.  Eq.  178. 

In  the  language  of  Waite,  in  his  work  on  Actions  and  Defenses,  (volume 
6,  p.  430,)  an  accounting  "when  accomplished,  does  not  necessarily  exclude 
all  inquiry  into  the  rectitude  of  the  account.  The  parties  may  still  impeach 
it  for  fraud  or  mistake,  but,  so  long  as  it  is  not  impeached,  the  agreed  state- 
ment serves  in  place  of  the  original  account  as  the  foundation  of  an  action. 
It  becomes  an  original  demand,  and  amounts  to  an  express  promise  to  pay  the 
actual  sum  stated.     The  creditor  becomes  entitled  to  recover  the  agreed  bal- 
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ance  in  an  action  based  upon  the  fact  of  its  acknowle^ment  by  the  debtor 
upon  an  adjustment  of  their  respective  claims." 

The  penalty  for  refusing  to  furnish  an  account  is  that  the  party  refusing 
to  so  furnish  it  shall  be  precluded  from  proving  it,  but  it  can  have  ho  applica- 
tion to  a  case  where,  as  in  an  action  on  an  account  stated,  he  is  not  required 
to  prove  the  account.  "We  are  therefore  of  opinion  the  court  below  did  not 
err  in  denying  defendant's  motion  for  a  further  account. 

Again,  as  before  stated,  the  object  in  requiring  an  account  is  to  enable  the 
opposite  party  to  make  a  defense  to  the  cause  of  action  based  on  such  account. 
The  defendant  in  this  cause,  as  appears  by  the  record,  was  in  possession  of 
the  original  accounts  rendered  him  by  the  plaintiff,  and,  on  notice  of  the  lat- 
ter, produced  them  in  court.  If, therefore,  we  concede  the  court  to  have  been 
wrong  in  its  ruling,  the  defendant  was  not  injured  thereby,  and  the  judgment 
should  not  for  that  cause  be  reversed. 

It  is  next  urged  that  the  court  erred  in  permitting  the  witness  Pomeroy  to 
explain  "what  was  the  meaning  of  the  word  *  unsettled,'  as  used  by  him  in 
his  letter  of  July  26,  1880."  Defendant,  on  cross-examination  of  this  wit- 
ness, had  presented  him  with  Exhibit  Q,  being  a  letter  from  plaintiff  and  his 
grantor  to  defendant,  as  follows: 

"(yen.  H,  M,  Ifaglee:  We  would  call  your  attention  to  your  unsettled  ac- 
count, the  balance  due  us  being  $2,326.35.  Please  call  and  settle  same,  and 
oblige  Yours,  very  truly,  Auzerais  &  Pomeroy." 

"The  firm  of  Auzerais  &  Pomeroy  having  been  dissolved,  we  are  anxious 
to  have  all  our  accounts  settled,  and  we  will  be  greatly  obliged  if  you  give  us 
above.  E.  Auzerais,  Liq.  P." 

The  testimony  was  further  directed  to  showing  that  the  unsettled  account 
referred  to  in  the  letter  was  the  very  account  which  plaintiff  had  claimed  and 
'  testified  was  settled.  On  redirect  examination  the  witness  was  permitted  to 
explain  that  he  used  the  term  "unsettled"  in  the  sense  of  "unpaid,"  and  the 
term  "settle"  in  the  sense  of  "pay."  Bouvier  defines  the  word  "settle,"  "to 
adjust  or  ascertain;  to  pay.  Two  contracting  parties  are  said  to  settle  an  ac- 
count when  they  ascertain  what  is  justly  due  by  one  to  the  other.  When  one 
pays  the  balance  or  debt  due  by  him  he  is  said  to  settle  sufthdebt  or  balance;" 
citing  Houston  v.  Stanton,  11  Ala.  (N.  S.)  419. 

We  think  there  can  be  little  doubt  but  that  the  term  "settle"  has  a  double 
meaning,  and  is  used  alike  to  denote  an  adjustment  of  a  demand  and  a  pay- 
ment. This  being  so,  it  was  proper  for  the  author  of  the  letter  containing 
the  declaration  to  explain  in  which  of  the  two  senses  he  used  the  expression. 
In  other  words,  there  was  an  ambiguity  upon  the  face  of  the  instrument  which 
it  was  competent  not  to  contradict,  but  to  explain.  Chicago  v.  Sheldon,  9 
Wall.  50;  Railroad  Co.  v.  Bank,  19  Wall.  548;  Jenny  Lind  Co,  v.  Bower, 
II  Cal.  194;  Hamickell  v.  Broum,  45  K.  Y.  Sup.  Ct.  350;  2  Whart.  Ev.  §i 
954,  955.  There  is  in  this  view  nothing  in  conflict  with  the  provisions  6 
sections  1858,  1859,  1861,  Code  Civil  Proc. 

It  is  further  urged  that  the  court  erred  in  holding  that  the  cause  of  action 
accrued  at  the  date  the  account  was  stated  between  the  parties,  (if  in  fact 
stated,)  and  that,  therefore,  the  statute  did  not  apply  to  any  item  after  Janu- 
aiy  31,  1878,  two  years  before  the  alleged  statement;  and  that  the  court  also 
eired  in  holding  that  by  silence  or  acquiescence,  or  concurrence  hy  unwritten 
words  in  the  correction  of  the  account,  the  defendant  could  become  liable  to 
pay  larger  interest  than  7  per  cent,  per  annum.  An  open  account  already 
barred  by  the  statute  of  limitations  cannot  be  relieved  from  the  bar  of  such 
statute  by  an  oral  statement  of  such  account,  for  the  reason  that,  under  our 
Code,  (Code  Civil  Proc.  §360,)  no  acknowledgment  or  promise  is  suflScient 
evidence  of  a  new  or  continuing  contract  by  wliich  to  take  the  case  out  of  the 
operation  of  the  statute,  unless  the  same  is  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby.    Where,  however,  the  demand  is  ncft 
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barred  at  the  date  of  the  account  stated,  although  the  statemeut  is  verbal,  the 
statute  begins  to  run  upon  the  new  cause  of  action  thus  brought  into  exist- 
ence from  the  date  of  the  settlement,  and  new  promise  arising  thereunder, 
and,  if  verbal,  an  action  may,  under  subdivision  1,  §  339,  Code  Civil  Proc., 
be  brought  within  two  years  after  such  settlement. 

In  the  language  of  Angell,  (Ang.  Lim.  8  150:)  "For  the  moment  it  be- 
comes a  stated  account,  it  is  at  an  end;  and  the  balance,  which  is  ascertained 
and  admitted  to  be  due,,  from  one  party  to  the  other,  is  immediately  subjected 
to  the  operation  of  the  statute,  as  an  original  and  separate  demand.  *  *  * 
When  the  parties  have  stated,  liquidated,  and  adjusted  their  accounts,  and 
thus  ascertained  the  balance,  it  ceases  to  be  an  account,  and  has  lost  the  pe- 
culiar attributes  of  an  account.  What  was  before  an  implied  promise  to  pay 
what  was  reasonable,  by  such  liquidation  and  stating  of  account,  at  once  be- 
comes an  express  promise  to  pay  a  sum  certain."  McLellan  v.  Crofton^  6 
Green  1.  337.  The  statute  begins  to  run,  in  cases  of  adjustment,  when  the 
adjustment  is  made.    Ex  parte  8torer,  2  Ware,  294;  Higgs  v.  Waimer, 

14  Ark.  192;  Brackenridge  v.  Baltzell,  1  Cart.  (Ind.)  333.  So,  too,  the  bal- 
ance of  an  old^  account,  when  found  and  assented  to,  may  become  the  fii-st 
item  in  a  new  account.  It  was  said  by  Chief  Justice  ISTortu  in  Fairing  ton 
V.  Lee,  1  Mod.  270:  "If,  after  an  account  stated,  upon  the  balance  of  it  a 
sum  appear  due  to  either  of  the  parties,  which  sum  is  not  paid,  but  is  after- 
wards thrown  into  a  new  account,  it  is  now  slipped  out  of  the  statute  again." 
Bank  v.  Knapp,  3  Pick.  96;  Ang.  Lim.  §  151;  Clarke  v.  Jenkins,  3  Rich. 
Eq.  314. 

There  was  also  evidence  showing  that  on  the  eighth  day  of  December,  1880, 
the  defendant  paid  to  plaintiff,  upon  the  account  rendered  him,  the  sum  of 
61.000,  which  is  evidenced  by  a  receipt  on  the  back  of  the  account,  in  the 
handwriting  of  defendant,  (except  the  signature  thereto,)  as  follows: 

"Received  December  8,  1880,  of  Henry  M.  Kaglee,  81,000  on  account  of  the 
within.  E.  Auzerais,  Liquidating  Partner." 

Respondent  contends  that  this  part  payment,  evidenced  by  a  writing,  in 
which  the  name  of  Xaglee  appears  under  his  own  hand,  is  a  sufficient  signing, 
under  the  statute,  («ection  §60,  Code  Civil  Proc.,)  to  suspend  its  operation; 
and  in  support  of  his  contention  cites  Barron  v.  Kennedy,  17  Cal.  5V4;  Pena 
V.  Vance,  21  Cal.  142;  Fairbanks  v.  Dawson,  9  Cal.  89;  Kotoe  v.  Thontpson, 

15  Abb.  Pr.  377;  Holmes  v.  Mackrell,  3  C.  B.  (N.  S.)  789;  Johnson  v.  Dodg- 
son,  2  Mees.  &  W.  653. 

The  part  payment  was  evidenced  by  a  writing.  It  was  in  the  handwriting 
of  defendant.  His  signature  was  contained  therein.  The  statute  does  not 
require  the  party  to  subscribe  his  name,  and  it  is  sufficient  if  it  be  evident 
from  any  part  of  the  instrument  of  acknowledgment  that  the  debtor  named 
in  it  has  given  to  it  his  assent;  and,  as  was  said  in  Rotoev.  Thompson,  supra: 
"As  the  legal  definition  of  the  word  'signed'  is  the  act  whereby  a  person 
gives  or  declares  assent  by  name,  sign,  or  mark,  it  follows  that  it  is  enough, 
if  it  appears  in  the  body  or  upon  the  margin  or  elsewhere  of  the  instrument, 
that  such  assent  has  been  given.  K  the  attestation  appears  anywhere  upon 
the  face  of  the  writing  it  is  sufficient,  and  the  party  thus  attesting  is  bound 
as  effectually  as  if  he  had  subscribed  his  name  at  the  foot." 

Johnson  V.  Dodgson,  supra,  was  a  case  under  the  statute  of  frauds,  in 
which  the  latter,  it  appeared,  had  made  out  a  memorandum  in  his  own  hand- 
writing, and  required  it  to  be  signed  by  the  vendor  as  follows: 

"Leeds,  nineteenth  October,  1836. 

"Sold  John  Dodgson:  27  pockets  Playsted,  (hops,)  1836,  Sussex,  at  103s.," 
etc.  Signed  for  Johnston,  Johnston  &  Co. 

"D.  Moore." 

This  was'  held  sufficient  to  charge  Dodgson,  as  the  body  of  it  was  in  his 
handwriting  and  contained  his  name. 
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Upon  the  same  principle,  we  may  say  here,  the  bodlyof  the  instrument 
showing  a  part  payment  Is  in  the  handwriting  of  defendant,  who  is  the  party 
charged,  and  contains  his  name.  We  think  the  evidence  was  sufficient  to 
bind  defendant. 

Next,  could  the  defendant  become  liable,  under  the  evidence,  upon  a  stated 
account  for  a  rate  of  interest  in  excess  of  legal  interest?  It  appears  from  the 
record  that  interest  at  the  rate  of  ]  per  cent,  per  month  was  charged,  and  is 
included  in  the  stated  account.  There  was  also  a  question  as  to  a  further 
sum  charged  as  compound  interest,  but  which  was  deducted  by  plaintiff  upon 
protest  of  defendant,  and  that  question  is  not  necessarily  involved. 

In  Marye  v.  Strouse,  6  Sawy.  205,  a  case  in  most  respects  similar  to  this, 
HiLL^^ER,  J.,  held  that  where  a  statute  like  our  own,  which  does  no  more  than 
prohibit  a  recovery  of  interest  beyond  the  legal  rate,  when  the  contract  is  not 
in  writing,  but  does  not  otherwise  make  the  rate  of  interest  unlawful.  Inter- ' 
est  in  excess  of  that  rate  may  be  included  in  an  account  stated  and  recovered. 
The  case  proceeds  upon  the  theory  thatTthe  interest  as  charged,  being  known 
and  assented  to  by  the  debtor,  and  not  being  in  violation  of  any  positive  law, 
affords  a  sufficient  consideration  for  the  new  promise  involved  in  an  account 
stated. 

The  custom  of  merchantB  in  Pittsburgh  and  Philadelphia  to  charge  interest 
on  their  accounts  after  six  months  is  judicially  noticed  in  the  Pennsylvania 
courts.  Koons  v.  Miller,  3  Watts  &  S.  271;  Watt  v.  Hoch,  25  Pa.  St.  411; 
Adams  v.  Palmer,  30  Pa.  St.  346.  And  evidence  of  usage  has  rendered  charges 
for  interest  under  such  circumstances  recoverable  at  law.  Glass  Factoi'y  v. 
Reid,  5  Cow.  611;  Knox  v.  Jones,  2  Dall.  193. 

In  Raymond  v.  Isham,  8  Vt.  263,  it  was  said:  "From  the  practice  which 
has  generally  obtained  in  this  state,  (Vermont,]  from  the  known  usage  and 
custom  of  Mr.  Kaymond,  (the  creditor,)  as  well  as  other  merchants,  to  cast 
interest  on  their  accounts  after  six  months,  we  think  there  was  an  implied 
contract  on  the  part  of  Br.  Isham  to  pay  interest  after  the  usual  time  of 
credit." 

In  McAllister  v.  Reab,  4  Wend.  483,  the  court  said:  "We  do  not  think  the 
charge  of  interest  on  any  part  of  the  account  objectionable.  The  plaintiff 
proved  that  the  defendant  was  one  of  his  customers,  and  that  he  al  ways  charged 
interest  on  his  accounts  after  ninety  days. " 

The  uniform  custom  of  a  merchant  or  manufacturer  is  presumed  to  be 
known  to  those  who  are  in  the  habit  of  dealing  with  him,  and  in  their  deal- 
ings are  supposed  to  act  with  reference  to  that  custom.  Meech  v.  Smith,  7 
Wend.  315;  Reah  v.  McAlister,  8  Wend.  109;  Backus  v.  Minor,  8  Cal.  231. 

Where  a  banker  and  his  customer  have  carried  on  their  business  for  a  series 
of  years  in  a  particular  way,  it  will  be  assumed  there  is  an  agreement  to  that 
effect,  and  the  principle  involved  will  be  held  binding  in  any  subsequent  dis- 
agreement between  them.  Mosse  v.  Salt,  32  Beav.  269;  Clancarty  v.  La- 
touche,  1  Ball  &  B.  420. 

These  were  cases  in  which  only  legal  interest  was  charged,  but  it  was  al- 
lowed upon  unliquidated  demands  where,  but  for  the  custom  or  pursuant  to 
an  agreement,  no  interest  could  have  been  recovered.  The  deduction  is  that, 
there  being  no  positive  law  to  the  contrary,  the  payment  of  interest  may  be 
the  subject  of  contract,  express  or  implied,  in  cases  where,  but  for  such  con- 
tract, no  interest  could  be  recovered.  In  this  state  we  are  of  opinion  that 
when,  as  in  the  pr^ent  case,  it  is  shown  to  be  the  universal  custom  of  a  mer- 
chant to  charge  interest  after  30  days  upon  monthly  balances  due  upon  open 
account,  and  where  such  account  showing  the  interest  charged  up  regularly 
is  received  by  the  debtor  and  fully  understood  by  him,  and  where  such  ac- 
count becomes  stated,  either  by  the  prolonged  failure  of  the  debtor  to  object 
thereto,  or  by  a  settlement  and  adjustment  thereof  between  Ihe  parties,  a 
new  contract  arises  between  such  parties,  and  the  debtor  is  bound  to  pay  the 
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balance  found  due,  and  no  inquiry  is  permissible  as  to  the  items  beyond  the 
defense  of  the  statute  of  limitations,  and  that  of  fraud,  error,  or  mistake. 
There  is  no  plea  of  fraud,  error,  or  mistake,  and  no  showing  in  support  of 
such  plea  had  it  been  interposed.  It  follows  from  these  views  that  the  in- 
structions given  were  correct. 

The  testimony  upon  the  question  of  an  accounting  was  conflicting,  and  the 
verdict  of  the  jury  is  conclusive  in  this  court. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should  be  af- 
firmed. 

We  concur:    McFarland,  J.;  Sharpstein,  J, 

Paterson,  J.  I  concur.  If  it  be  conceded  that  it  was  error  to  permit  the 
witness  Pomeroy  to  explain  the  meaning  of  the  word  "unsettled,"  still  it  was 
harmless.  The  letter  itself  shows  clearly  that  the  word  was  used  in  tiie 
sense  stated  by  the  witness. ,  The  item  of  interest,  like  any  other  item  in- 
cluded in  the  account  as  stated,  could  be  attacked  only  upon  an  allegation 
showing  fraud,  error,  or  mistake. 

Temple,  J.  I  dissent.  Under  our  statute  a  custom  which  would  prove 
an  agreement  to  pay  more  than  legal  interest  is  against  law.  I  also  think 
that  assent  to  an  account  stated  does  not  take  the  account  from  the  operation 
of  the  statute  of  limitations.  The  cases  which  hold  that  the  account  stated 
is  a  new  promise,  and  the  statute  begins  to  run  from  that  time,  have  no  force 
here,  where  the  acknowledgment  must  be  in  writing. 

Thornton,  J.  I  dissent.  The  motion  of  the  defendant  for  a  further  and 
more  particular  copy  of  the  account  sued  on  was  denied  by  the  court  below 
"on  the  ground  that  in  an  action  on  an  account  stated  no  account  need  be 
furnished  under  the  law."  The  statute  on  this  subject  is  section  454,  Code 
Civil  Proc.:  "It  is  not  necessary  for  a  pjirty  to  set  forth  in  a  pleading  the 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the  adverse  party, 
within  five  days  after  a  demand  thereof  in  writing,  a  copy  of  the  account,  or 
be  precluded  from  giving  evidence  thereof.  The  court  or  judge  thereof  may 
order  a  further  account  when  the  one  delivered  is  too  general,  or  is  defective 
in  any  particular."  Tlie  bill  of  items  or  particulars  furnished  on  the  action 
was  of  the  most  general  character,  and  the  defendant  followed  the  usual  prac- 
tice in  moving  for  one  more  particular.  Providence  T,  Co.  v.  Prader,  32  C^al. 
638.  The  account  furnished  was  not  a  copy  of  the  account  sued  on  as  an  ac- 
count stated,  but  something  entirely  diiferent.  The  question  to  be  determined 
is  whether,  in  an  action  on  an  account  stated,  a  defendant  is  entitled  to  a  bill 
of  particulars,  or,  as  it  is  sometimes  styled,  a  bill  of  items.  Certainly  the 
demand  of  defendant  comes  within  the  statute,  for  an  account  is  alleged  in 
the  first  count  of  the  complaint.  I  cannot  see  that  it  makes  any  difference  as 
to  the  right  to  make  the  demand  that  the  pleader  counts  on  an  account  stated, 
unless  it  is  held  that  an  account  stated  is  not  an  account,  and  I  cannot  per- 
ceive that  it  can  be  so  held. 

In  New  York,  where  the  statute  is  the  same  as  regards  this  point  as  that 
of  this  state,  (Code  Proc.  N.  Y.  §  158,)  it  was  held  by  the  superior  court  of 
Xew  York  that  the  account  alleged  in  a  pleading,  the  refusal  to  deliver  a  copy 
of  which  by  the  party  alleging  it  precludes  him  from  giving  evidence  of  it 
under  the  Code  of  Procedure,  (section  158,)  is  some  written  instrument  exist- 
ing before  the  commencement  of  the  action,  evidence  of  the  existence  and  con- 
tents of  which  is  material  to  the  party  alleging  it;  in  other  words,  an  account 
claimed  to  have  been  rendered  and  acquiesced  in;  th.at  is,  an  acctmnt  stated. 
Johnson  v.  Mallory,  2  Rob.  (N.  Y.)  681,  in  which  cause  the  point  is  directly 
decided.    See,  also,  Barkley  v.  Railroad  Co,,  27  Hun,  516.    In  the  last  case 
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cited  the  court  said:  "In  ordinary  language,  the  word  '  account '  is  applied  to 
almost  any  claim  or  contract  which  consists  of  several  items.  And  there  is 
no  necessity  for  givinar  any  limited  meaning  to  the  word  as  it  is  used  in  sec- 
tion 581,  Code  Civil  Proc.^"  For  section  531,  see  Bliss,  Ann.  Code,  N.  Y. 
396.  Section  581  seems  to  have  been  pnacted  in  place  of  section  158,  above 
mentioned,  of  the  New  York  Code. 

In  Brown  v.  Calvert^  4  Dana,  220,  which  was  an  action  of  dssumpsit,  the 
declaration  containing  only  the  general  counts,  (of  which  it  may  be  said  a 
.count  upon  an  account  stated  is  one.)  the  court  said:  "Whenever  the  form 
of  the  declaration  is  so  general  as  not  to  apprise  the  defendant  of  the  naturci 
character,  and  extent  of  the  claim  set  up  against  him,  he  may  demand  a  bill 
of  particulars.  Such  a  bill  is  not  only  proper,  by  way  of  limiting  the  plain- 
tiff in  his  proof  to  the  specific  demands  claimed  by  him,  but  is  essential  to 
enable  the  defendant  to  prepare  fully  for  his  defense,  and  to  guard  him  against 
surprise.  The  right  is  not  only  sanctioned  by  authority,  but  by  reason  and 
propriety." 

In  Johnson  v.  Mallory,  supra,  it  is  said  that  the  provision  of  the  statute 
above  referred  to  "can  only  be  construed  to  be  iYitended  to  point  out  the  mode 
of  pleading  an  account,  as  well  as  to  ascertain  what  account  was  intended." 
2Rob.  (N.Y.)683. 

In  Smith  v.  Hicks,  g  Wend.  51,  it  is  held  that  a  bill  of  particulars  is  suf- 
ficiently definite  if  it  apprise  the  other  side  of  the  evidence  that  is  to  be  offered, 
so  that  he  cannot  mistake  as  to  his  preparation  to  resist  the  claim.  The  of- 
fice of  a  bill  of  particulars  is  to  apprise  a  party  of  the  specific  demands  of  the 
adverse  p^i*ty  when  the  pleadings  are  general,  and  leave  uncertain  what  is 
particularlv  demanded,  either  in  the  complaint  or  answer.  People  v.  Monroe, 
4  Wend.  200;  Drake  v.  Thayer,  5  Rob.  (N.  Y.)  694.  The  bill  of  particulars  is 
considered  and  construed  as  an  amplification  of  the  pleading  to  which  it  relates, 
and  in  that  sense  forming  a  part  of  it.  Boioman  v.  Earle,  3  Duer,  691; 
Chrysler  V,  James,  1  Hill,  214;  BroiouY,  Williams,  4Wend,d60,d6S;  Stark- 
weather  v.  Kittle,  17  Wend.  20;  Qay  v.  Cary,  9  Cow.  44;  Ryckman  v.  Haight, 
15  Johns.  222. 

The  above  cases  show  that  the  defendant  is  entitled  to  a  bill  of  particulars, 
when  the  complaint  is  general,  to  enable  him  to  prepare  to  resist  the  claim  on 
which  he  is  sued.  It  should  be  furnished  to  enable  the  defendant  to  prepare 
his  defense;  and  if  defendant  must  by  his  answer  attack  the  items  of  the  ac- 
count, or  any  of  them,  for  fraud,  error,  or  mistake,  in  order  to  be  heard  in 
regard  to  them,  (and  such  seems  to  b6  the  law  in  this  state  when  the  pleivdings 
are  verified;  see  Terry  v.  Sickles,  13  Cal.  427,)  then  certainly  he  ought  to 
have  a  bill  delivered  to  him  to  enable  him  to  prepare  his  answer  assailing  the 
items  on  the  grounds  mentioned.  As  to  the  generality  of  the  complaint,  I 
cannot  conceive  a  count  more  general  than  one  setting  up  an  account  stated. 

As  to  alleging  an  account  in  a  complaint,  the  count  on  an  account  stated 
is  the  only  one  of  the  common  counts,  whether  in  debt  or  assumpsit,  in  which 
an  account  is  mentioned.  See  for  the  common  counts  referred  to,  2  Chit.  PI. 
87-114,  385-387.  1  have  examined  the  forms  of  these  counts  as  given  by 
Chitly,  and  do  not  find  any  other  count  than  one  on  the  account  stated,  in 
which  an  account  is  ever  alleged.  In  the  regulce  generales  of  Trinity  term 
(1831)  it  is  provided  that  a  bill  of  particulars  shall  be  delivered  by  the  plain- 
tiff with  every  declaration  containing  counts  in  indebitatus  assumpsit  or 
debt  on  simple  contract.  See  appendix  to  1  Chit.  PI .  726, 727.  It  is  highly  prob- 
able that  the  sections  (158  and  581)  of  the  New  York  Code  of  Procedure  and 
section  454  of  the  Code  of  Civil  Procedure  in  this  state  were  framed  in 
view  of  this  rule^f  Trinity  term,  following  what  had  always  been  the  prac- 
tice. 

The  above  authorities  establish,  in  my  judgment,  the  true  construction  of 
the  statute  (Code  Civil  Proc.  454)  in  force  in  this  state.     They  show  that,  when 
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the  complaint  counts  on  an  account  stated,  the  defendant  is  entitled  as  a  mat- 
ter of  right  on  demand  to  have  furnished  him  a  copy  of  the  account  or  bill  of 
items  or  particulai-s.  They  show  that  he  is  so  entitled  to  enable  him — First, 
to  ascertain  the  account  .on  which  he  is  sued,  Johnson  v.  Mallory,  2  Bob.  683: 
second,  to  prepare  his  defense  to  the  claim  on  wliich  the  action  is  brought 
against  him;  third,  to  frame  his  answer  so  as  to  attack  the  items  of  it  which 
he  desires  to  assail  for  fraud,  error,  or  mistake,  and  thus  be  enabled  to  offer 
evidence  in  regard  to  such  items.  The  statute  was  framed  to  promote  justice 
between  and  to  secure  a  full  and  fair  hearing  to  litigants,  and  in  construing, 
it  the  rule  established  by  the  Code  should  be  followed  and  regarded.  This 
inile  will  be  found  in  section  4  of  the  Code  of  Civil  Procedure,  and  is  in  these 
words:  "The  Code  establishes  the  law  of  this  state  respecting  all  the  subjects 
to  which  it  relates,  and  its  provisions  and  all  proceedings  under  it  are  to  be 
liberally  construed,  v.*ith  a  view  to  effect  its  objects  and  to  promote  justice." 

The  construction  of  section  454  adopted  in  the  prevailing  opinion,  in  my 
judgment,  is  narrow  and  illiberal,  defeats  the  object  of  the  Code  provision, 
and  must  result  in  failure  to  promote  justice.  This  is  said  with  the  highest 
respect  for  the  judgment  of  the  justices  who  concur  in  it.  I  think  the  mo- 
tion of  the  defendant  for  another  and  further  copy  of  the  account  sued  on, 
and  alleged  in  the  first  count  of  the  complaint,  should  have  been  granted,  and 
the  court  erred  in  denying  it. 

In  the  prevailing  opinion  an  account  stated  seems  to  be  regarded  as  a  con- 
tract, and  therefore  a  defendant  is  not  entitled  to  a  copy  of  it  when  an  action 
is  brought  on  it.  We  know  of  no  rule  of  law  which  holds  that  an  account 
stated  is  a  contract.  It  is  only  evidence  ofi  a  contract, — a  contract,  too,  im- 
plied by  law.  Independent  of  an  express  promise  to  pay  the  balance,  ascer- 
tained by  it,  it  can  be  nothing  more  than  evidence  of  a  contract  which  the 
law  implies  from  circumstances. 

.  It  is  also  said  in  the  prevailing  opinion  that  ''the  penalty  for  refusing  to 
furnish  an  account  is  that  the  party  refusing  to  so  furnish  it  shall  be  pre- 
cluded from  proving  it;  but  it  can  have  no  application  to  a  case  where,  as  in 
an  action  on  an  account  stated,  he  is  not  required  to  prove  the  account." 
The  plaintiff  is  required  to  prove  any  account  on  which  he  sues  when  the  an- 
swer of  defendant  puts  its  existence  in  issue.  This  is  true  of  an  account 
stated  as  well  as  any  other.  And  in  this  case  the  defendant  denied  that  any 
account  was  ever  stated,  and  the  plaintiff,  in  opening  his  cause,  was  very 
careful  to  prove  it.  The  account  furnished  is  not  the  account  to  be  proved. 
The  account  alleged  in  the  pleading  is  the  one  of  which  proof  must  be  made. 
And  section  454  precludes  a  party  failing  to  deliver  a  copy  of  the  account, 
not  from  proving  the  account  which  he  is  to  deliver,  but  from  giving  evi- 
dence of  the  account  alleged  in  the  pleadings.  As  here,  an  account  stated  is 
alleged,  and  it  is  that  account  he  is  precluded  by  conduct  *'/rom  giving  eci* 
dence  tfiereof."  He  is  not  allowed  to  give  any  evidence  showing  that  the  ac- 
count counted  on  was  ever  stated,  or  even  had  an  existence.  In  other  words,  as 
regards  such  account,  he  must  go  out  of  court, — be  nonsuited. 

But  it  is  said  that  there  should  be  no  reversal  because  the  defendant  suf- 
fered no  injury  from  the  denial  of  his  motion,  as  he  had  in  his  possession  and 
produced  on  the  trial  the  accounts  which  had  been  rendered  to  him.  But 
this  production  occurred  some  time  after  his  motion  was  denied.  The  court, 
when  it  denied  the  motion,  had  no  knowledge  that  any  account  had  been  ren- 
dered. The  defendant  was  then  told  that,  as  the  complaint  was  on  an  ac- 
count stated,  the  law  gave  him  no  right  to  have  a  copy  of  any  account  fur- 
nished to  him.  The  court  below  seems  to  have  taken  it  for  granted  that  the 
mere  allegation  in  the  complaint  that  an  account  had  been  stated  between  the 
parties  must  be  taken  as  true,  and  that,  under  such  circumstances,  the  de- 
fendant had  no  right  to  the  relief  asked  for,  whether  an  account  had  been 
rendered  or  stated  or  not.     The  record  shows  that  defendant's  motion  was 
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denied  on  the  thirtieth  of  September,  1881,  and  the  accounts  referred  to  were 
produced  on  a  trial  which  commenced  on  the  nineteenth  of  December  folio w« 
ing,  80  days  aft^  the  denial  of  the  motion.  If  the  defendant  had  lost  or  mis- 
laid the  account  which  seems  to  have  been  rendered  more  than  a  year  before 
suit  brought,  and  he  had  to  assail  particular  items  of  the  account  in  his  an- 
swer, it  would  have  been  a  hard  case  upon  him  to  have  to  plead  without  hav- 
ing the  account  to  show  to  his  counsel,  that  he  might  by  answer  attack  any 
items  objected  to.  But  in  fact,  as  shown  above,  the  defendant  had  a  riglit  to 
iiscertain  on  what  account  he  was  sued,  so  as  to  make  preparation  by  plead- 
ing and  procuring  his  proof  to  resist  the  claim  in  suit.  He  had  a  right  to 
'  have  the  account,  even  if  he  had  it  in  his  possession  when  making  the  de- 
mand under  the  statute,  identified  as  the  account  which  he  had  to  meet,  so 
that  he  might  not  be  put  to  conjecture  what  account  he  had  to  answer  to  and 
furnish  evidence  against.  If  the  plaintiff  had,  in  reply  to  his  demand,  stated  in 
writing  that  the  account  alleged  in  the  complaint  referred  to  the  account  ren- 
dered him  at  such  a  date,  (specifying  it,)  I  think  it  would  have  been  suflS- 
cient  unless  the  defendant  had  destroyed  or  lost  or  mislaid  the  account  ren- 
dered. In  such  case  of  destruction  or  loss  or  mislaying,  the  defendant  ouglit, 
on  motion,  to  have  had  allowed  him  a  copy  of  the  account  sued  on.  But  the 
record  furnishes  conclusive  evidence  that  the  defendant  was  injured  by  this 
ruling. 

The  defendant  offered  evidence  to  impeach  the  correctness  of  certain  items 
claimed  to  be  in  the  account  sued  on  as  an  account  stated.  The  items  men- 
tioned were  items  of  interest,  and  an  account  of  Naglee  &  Mills  charged  to  de- 
fendant against  liis  objection.  The  same  evidence  was  also  offered  to  show 
that  certain  items  sued  for  were  barred  by  the  statute  of  limitations.  To  this 
offer  plaintiff  objected  upon  the  ground  that  the  defendant  had  only  denied 
that  the  account  had  been  stated,  and  had  not  attacked  the  statement  for  fraud 
or  mistake,  and  that  the  testimony  was  not  admissible  under  the  pleadings. 
The  court  admitted  the  evidence  as  to  the  defense  of  the  statute  of  limitations 
only,  and  excluded  it  for  all  other  purposes,  thus  sustaining  the  objection  of 
plaintiff  with  the  exception  above  stated.  That  the  defendant  suffered  injury 
we  think  is  clear.  He  was  deprived  of  the  means  which  the  law  afforded  him 
of  ascertaining  what  account  he  was  sued  on,  so  that  he  might  in  his  answer 
have  assailed  the  items  he  intended  to  impeach,  and  when  afterwards  becomes 
to  offer  his  impeaching  evidence  he  is  told  that  his  answer  is  defective  in  not 
attacking  such  items,  and  his  evidence  must  therefore  be  excluded.  We  have 
no  doubt  that  the  court  erred  to  the  injury  of  defendant  in  denying  his  mo- 
tion for  the  account.  And,  further,  that,  having  denied  this  motion,  when 
the  defendant  offered  evidence  to  impeach  items  of  the  account  for  error  or. 
mistake,  the  court  erred  in  excluding  the  evidence.  No  principle  of  law  au- 
thorizes a  court  to  deny  to  a  defendant  the  means  of  properly  setting  forth  his 
defense  in  his  answer,  and,  when  he  afterwards  endeavors  to  make  such  de- 
fense, to  deprive  him  of  it  and  reject  it  because  he  has  not  properly  set  it  forth. . 

I  concur  with  what  is  said  by  Justice  Temple,  that,  under  our  statute,  a 
custom  which  would  prove  an  agreement  to  pay  more  than  legal  interest  is 
against  law.  I  also  agree  with  him  that  an  assent  to  an  account  stated  does  not, 
under  the  statute  of  limitations  of  this  state,  take  the  account  from  the  opera- 
tion of  the  statute.  The  very  point,  in  my  opinion,  has  been  adjudged  in  Weath- 
erwax  v.  Consumnea  F.  M.  Co,,  17  Cal.  345.  See  Wood,  Lim.  §  280.  Nor  do  I 
think  thatthe  writing  felied  on,  viz.:  "Received  December  8, 1880,  of  Henry 
M.  Naglee,  one  thousand  dollars  on  account  of  the  within," — was  an  acknowl- 
edgment signed  by  the  defendant,  as  required  by  the  statute.  .  It  could  not  lie 
held  to  be  signed  by  defendant  for  the  reason  that  he  did  not  intend  to  sign 
anything.  Where  in  an  olographic  will,  commencing  with  the  pronoun  "I" 
and  followed  by  the  testator's  name,  such  name  has  been  held  a  signing  of  the 
will,  it  was  so  held,  t>ecause  the  court  was  satisfied  that  it  was  so  intended  by 
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the  writer.  If  anything  appears  on  the  face  of  the  writing  showing  that  the 
testator  did  not  intend  his  name  so  written  to  be  his  signature,  it  would  not  be 
so  held.  Here  there  is  nothing  showing  that  the  defendant  Intended  his 
name  to  be  a  signature  to  an^^hlng.  He  never  could  have  supposed  that  he  was 
signing  an  acknowledgment  of  a  debt.  In  fact,  in  writing  the  above  words, 
he  was  doing  what  he  had  a  right  to  demand  the  party  to  whom  he  paid  the 
money  should  do,  viz,,  to  furnish  him  with  a  written  receipt  for  the  money. 
For  the  foregoing  reasons  I  am  of  opinion  that  the  judgment  and  order 
should  be  reversed. 


(74  Cal.  113) 

City  and  CJountt  of  San  Francisco  v.  Liverpool,  L.  &  G.  Ins.  Co. 

(Xo.  11,945.) 

(Supreme  Court  of  OaKfomia.    November  10,  18S7.) 

1.  Taxation — Poweb  of  Legislatubb  to  Tax  for  Local  Purposes — ^Tax  on  Insurance 
Pbbmiumb— Foreign  Company. 

Const.  Gal.  art.  11,  §  12.  provides  that  "  the  legislature  shall  have  no  power  to  hn- 
pose  taxes  upon  counties,  cities,  or  towns,  or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  luunicipal  pur|>oses;  but  may,  by  general  laws, 
vest  in  the  corporate  authorities  thereof  the  power  to  assess  and  collect  taxes  for 
such  purposes."  Pol.  Code  Cal.  §  616,  subd.  1,  provides  that  every  agent  of  a  foreign 
insurance  company  shall  at  certain  times  pay  to  the  treasurer  of  a  county  or  city  a 
percentage  of  the  premiums  received  on  proi>erty  insured  by  him  within  the-county 
or  city,  the  money  to  constitute  a  fireman's  relief  fund,  to  beex|>ended  by  the  gov- 
erning body  of  the  fire  department  of  the  city  or  county.  Plaintiff  sued  the  de- 
fendant, a  loreign  insurance  corporation,  to  recover  $414.36  under  the  provisions 
of  this  act.  Hcid,  that  the  fact  that  defendant  was  a  foreign  corporation  did  not 
authorize  the  legislature  to  exercise  a  power  denied  to  it  by  the  constitution,  and 
that  a  law  pass^  in  violation  of  it  would  be  ultra  vires^  and  as  void  when  it  oper- 
ated upon  a  foreign  corporation  as  on  a  citizen. 

2^  Same— Municipal  Purpose— Firemen's  Relief  Fund. 

Held,  cUso,  that  the  object  of  the  fund,  if  a  public  one  at  all,  was  a  municipal 
purpose. 

8.  Same— FoRfeiGN  Corporations — Tax  on  Premiums  in  Addition  to  License. 

Pol.  Code  Cal.  §g  622-624,  provides  certain  prescribed  conditions  under  which  for- 
eign insurance  companies  can  do  business  in  California.  These  statutes  were  in 
force  at  the  time  of  the  passageof  the  act  (Pol.  Code  Cal.  {  616,  subd.  1)  iniposing  a 
tax  on  premiums  collected,  and  have  not  been  amended  or  repealed.  Held^  that 
when  a  business  is  first  licensed,  and  then  by  a  subsequent  law  subjected  to  a  license 
in  the  form  of  a  tax,  the  last  law  not  intimating  that  the  previous  license  is  with- 
drawn unless  the  imposition  is  paid,  the  presumption  is  strong  that  the  exaction  is 
for  revenue,  and  was  not  intended  as  a  condition. 

4.  Same— Tax  for  Revenue— For  Purposes  of  Regulation. 

When  a  tax  is  partly  for  revenue,  and  partly  imposed  under  the  police  power  of 
the  state,  it  must  conlbrm  to  the  limitations  under  the  taxing  power,  except  so  far 
as  a  departure  is  necessary  to  make  it  regulative  or  prohibitory. 

6.  Same— Implied  Assent  to  Unconstitutional  Act. 

When  a  foreign  corporation  continues  to  do  business  after  the  passage  of  an  act 
in  relation  to  it,  which  is  unconstitutional,  no  implied  assent  on  the  part  of  the  cor- 
poration can  be  claimed  to  the  illegal  condition  imposed  by  such  act. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
James  G.  Maguire,  Judge. 

Stanley,  Staney  <&  Hayes,  John  Lord  Love,  and  John  Qarher,  for  plaintiff 
and  respondent.  J..  L.  Hart  and  E.  W,  McQraw,  for  appellants.  Alexander 
and  laaac  Joseph^  amid  curia:. 

Temple,  J.  .  This  action  is  brought  to  recover  $441.^6,  with  interest,  un- 
der an  act  of  the  legislature  entitled  "An  act  to  require  the  payment  of  cer- 
tain premiums  to  counties,  and  cities  and  counties,  by  fire  insurance  compa- 
nies not  organized  under  the  laws  of  California,  but  doing  business  therein, 
and  providing  for  the  disposition  of  such  premiums.''     An  answer  was  Oled 
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to  the  complaint,  and  thereupon  on  motion  judgment  was  rendered  for  the 
plaintiff  on  the  pleadings,  from  which  defendant  appeals. 

The  act  requires  every  agent  of  the  insurance  companies  designated,  to  pay 
into  the  hands  of  the  treasurer  of  any  county,  or  city  and  county,  in  the  state 
a  sum  equal  to  1  per  centum  upon  the  amount  of  all  premiums  which,  dur- 
ing the  year,  or  part  of  the  year,  ending  on  the  first  Monday  of  September, 
shall  have  been  received  by  such  agent,  or  which  shall  have  been  agreed  to 
have  been  paid  for  any  insurance  effected,  or  agreed  to  be  effected,  within  the 
limits  of  such  county,  or  .city  and  county;  the  money  when  so  paid  to  con- 
stitute a  fund  known  as  the  "Firemen's Rehef  Fund,"  of  the  county,  or  city 
and  county,  in  which  the  property  insured  is  situated,  and  to  be  under  the 
exclusive  control  of  the  fire  commissioners;  or  other  governing  body  of  the 
fire  departments  of  such  county,  or  city  and  county,  under  such  general  regu- 
lations as  the  board  of  supervisors  thereof  may  prescribe.  The  answer  does 
not  depy  any  of  the  material  allegations  of  the  complaint,  but  the  defendant 
claims  that  the  exaction  is  illegal,  and  that  the  statute  imposing  it  is  uncon- 
stitutional and  void;  that  it  is  violative  of  various  provisions  of  the  consti- 
tution, and  among  them  is  section  12,  art.  11,  which  reads  as  follows:  "The 
legislature  shall  have  no  power  to  impose  taxes  upon  counties,  cities,  towns, 
or  other  public  or  municipal  corporations,  or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  other  municipal  purposes,  but  may,  by 
general  laws»  vest  in  the  corporate  authorities  thereof  the  power  to  assess  and 
collect  taxes  for  such  purposes."  If  this  exaction  is  a  tax,  and  tlie  purpose 
to  which  the  proceeds  are  devoteji  is  a  county,  city,  town^  or  other  municipal 
purpose,  it  is  plain  that  it  is  prohibited  by  this  section.  Both  propositions  are 
denied  by  respondent.  It  is  claimed  that  the  object  of  the  act  is  to  prescribe 
a  condition  upon  the  performance  of  which  foreign  corporations  shall  be  per- 
mitted to  do  business  in  this  state;  that  the  state  may  discriminate  against 
such  corporations  in  favor  of  her  own  citizens  or  domestic  corporations;  that 
as  stick  foreign  corporations  have  no  rights  under  the  state  constitution  ex- 
cept such  as  are  expressly  guarantied  to  them  eo  nomine  as  foreign  corpora- 
tionst  that  the  power  of  the  state  to  impose  conditions  is  not  limited  by  gen- 
eral provisions  of  the  state  constitution,  and  is  absolute  unless  specifically 
limited,  either  in  the  federal  or  state  constitution;  and,  in  the  absence  of  such 
limitations,  foreign  corporations,  as  such,  have  no  rights  which  the  state  can- 
not touch.  This  claim  is  certainly  very  broad,  and  is  derived  from  the  prop- 
osition that  corporations  have  no  absolute  right  to  recognition  in  other  states, 
but  do  business  in  such  states  merely  by  grace,  depending  for  the  enforcement 
of  their  contracts  upon  the  assent  of  those  states,  which  may  be  given  on  such 
terms  as  they  please. 

It  is  of  some  interest  to  note  here  that  the  power  of  the  legislature  to  impose 
conditions  is  as  absolute  over  domestic  as  over  foreign  corporations.  There 
is  no  natural  right  in  our  own  citizens  to  do  business  in  a  corporate  name. 
These  home  corporations  act  as  such  purely  by  grace,  and  not  by  right,  de- 
pending absolutely  upon  the  consent  of  the  state  for  the  enforcement  of  their 
contracts,  and  that  assent  may  be  withheld  or  permitted  on  such  terms  as  the 
state  shall  choose.  It  may  exclude  domestic  corporations, entirely  from  the 
state,  and,  in  the  absence  of  express  constitutional  limitation,  permit  foreign 
corporations  alone  within  its  borders,  or  may  impose  a  license  tax  upon  do- 
mestic corporations  which  is  not  imposed  upon  foreign  corporations.  It  may 
amend  or  repeal  its  charters  at  any  time,  or  impose  such  new  terms  and  con- 
ditions to  the  right  to  do  business  as  it  may  see  fit.  This  absolute  power  over 
domestic  corporations  was  never  denied  or  questioned,  except  as  to  the  right 
to  alter  or  amend  the  charters,  and  that  right  is  clear  under  our  constitution. 
The  whole  force  and  effect  of  the  decisions  cited  from  the  federal  courts  is  that 
foreign  corporations  are  not  protected  by  section  2,  art.  10,  of  the  federal  con- 
stitution, and  therefore  the  state  may  deal  with  corporations  organized  in 
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other  states  as  absolutely  as  with  domestic  corporations.  When  the  courts  of 
the  United  States  speak  of  the  power  of  the  state  to  impose  conditions  upon 
foreign  corporations,  they  of  course  have  reference  to  federal  limitations. 
There  is  no  intimation  that  such  corporations  are  not,  when  permitted  to  do 
business  within  a  state,  entitled  to  the  protection  of  its  laws  as  fully  as  citi- 
zens. That  is  not  a  federal  question,  but  those  courts  have  held  that  a  stat- 
ute of  Iowa  which  provided  that  any  foreign  corporation  which  should  re- 
move a  cause  from  a  state  court  to  a  federal  court  should  forfeit  its  right  to  do 
business  as  a  corporation  within  the  state  was  void.  Barron  v.  Burnside, 
121  U.  S.  186,  7  Sup.  Ct.  Rep.  931.  In  that  case  the  statute  made  it  a  misde- 
meanor for  any  one  to  act  as  agent  for  any  company  which  had  forfeited  its 
light  to  do  business  in  the  stati  under  this  act.  Barron  was  convicted  under 
the  statute,  and  his  conviction  was  declared  illegal  by  the  supreme  court,  on 
the  ground  that  no  such  condition  could  be  imposed.  The  effect  of  this  de- 
cision is  that  the  permit  was  valid,  but  the  condition  void.  Following  the 
logic  of  this  case,  the  result  would  seem  inevitable  that  a  condition  in  viola- 
tion of  the  state  constitution  is  simply  void.  Indeed,  this  would  seem  too  ob- 
vious to  require  much  discussion.  The  fact  that  the  party  against  whom  a 
suit  is  brought  to  collect  a  tax  may  be  a  foreign  corporation,  may  be  very  mar 
terial  in  determining  whether  the  tax  is  prohibited  by  the  constitution ;  but 
it  could  not  authorize  the  legislature  to  exercise  a  power  clearly  denied  to  it 
in  the  constitution.  Such  laws  are  ultra  vires,  and  as  clearly  void  when  they 
opei*at^e  upon  a  foreign  corporation  as  upon  a  citizen. 

We  come  now  to  the  inquiry,  is  the  exaction  here  in  question  a  tax?  The 
statute  itself  denominates  it  a  tax,  and  it  must  be  confessed  that  it  has  all  the 
characteristics  of  a  tax.  It  is  a  charge  imposed  by  the  legislature  for  the  pur- 
pose of  revenue.  It  is  not  founded  upon  contract,  and  does  not  establish  the 
relation  of  debtor  and  creditor.  It  is  an  enforced  proportional  contribution, 
levied  by  authority  of  the  state,  and,  as  respondent  claims,  for  public  needs. 
That  it  has  all  the  attributes  of  a  tax  is  practically  admitted  by  the  respond- 
ent, but  it  is  sought  by  a  very  subtile  process  of  reasoning  to  show  that,  in 
this  particular  case,  it  must  not  be  regarded  as  a  tax.  However  deftly  it  is 
stated,  the  point  in  all  this  specious  logic  is  that,  unless  it  be  held  something 
else  than  a  tax,  it  may  be  unconstitutional.  Laws  are  not  to  be  declared  un- 
constitutional unless  clearly  so,  and,  if  two  constructions  are  possible,  and 
according  to  one  the  law  must  be  held  unconstitutional,  and  under  the  other 
construction  it  can  be  sustained,  that  construction  must  be  adopted  which 
will  sustain  the  law.  This  principle  is  not  disputed,  and  it  is  often  of  great 
value,  but  it  must  not  be  pressed  so  far  as  to  amount  to  an  abdication  of  its 
functions  on  the  part  of  the  court,  nor  a  denial  of  justice  to  suitors.  If  we 
can  clearly  see  that  a  law  is  beyond  the  power  of  the  legislature,  we  must  so 
declare.  It  is  claimed  that  this  is  a  sum  paid  by  the  corporation  for  the  priv- 
ilege of  acting  as  such  in  this  state,  and  therefore  not  a  tax.  The  plausibility 
of  the  claim  consists  in  apparently  identifying  this  case  with  cases  in  which 
it  is  clear  the  exaction  is  a  condition,  and  from  which  this  is  made  to  differ 
only  m  degree.  If  the  condition  had  been  that  the  corporation  should  pay  a 
fixed  sum  for  the  privilege  before  it  was  allowed  to  do  business  at  all,  it  would, 
no  doubt,  be  held  a  condition,  and  not  a  tax;  so,  perhaps,  if  the  license  were 
required  to  be  renewed  at  stated  periods ;  and  it  has  been  held  that,  when  the 
corporation  is  required  to  pay  a  percentage  upon  its  receipts,  and  the  payment 
is  required  to  be  secured  by  a  bond  before  the  corporation  is  allowed  to  do 
business  in  the  state,  this  special  requirement  distinguishes  it  from  ordinary 
taxation,  and  stamps  its  chaiacter.  Trustees,  etc,,  v.  Roome,  93  N*  Y.  325. 
So  the  two  classes  of  cases,  one  of  which  is  plainly  taxation,  and  the  other  a 
sum  paid  for  a  permit,  may  be  approximated  until  it  is  diflScult  or  impossible 
to  say  to  which  class  a  given  case  may  belong.  These  difficulties  to  discrim- 
inate the  principles  underlying  different  cases  constantly  included  in  different 
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classes,  and  to  which  the  same  rule  of  decision  cannot  be  applied,  constitute 
the  perpetual  debating  grounds  of  the  law,  and  occasion  much  of  the  confu- 
sion in  the  decisions.  But.  as  was  remarked  by  Judge  Marshall,  because 
we  cannot  easily  draw  the  line  does-  not  prove  that  there  is  no  difference  in 
principle.  No  one  fails  to  note  the  contrast  between  the  light  of  day  and  the 
darkness  of  night,  but  no  one  is  able  to  draw  the  line  between  daylight  and 
darkness,  or  note  the  precise  instant  when  one  ends  and  the  other  begins.  I 
have  said  that  the  act  on  its  face  denominates  the  exaction  a  tax,  and  that  it 
is  imposecl  according  to  the  methods  of  taxation.  It  is  also  manifest  from  the 
act  that  the  chief  reason  of  the  tax  is  to  raise  money.  No  one  can  read  the 
law  without  being  so  impressed.  The  purpose  was  to  create  a  fund,  and  coun- 
sel have  labored  here  to  show  that  this  fund  was  for  a  public,  and  a  highly 
meritorious  and  useful,  purpose. 

We  find  in  the  next  place  that,  when  the  statute  was  passed,  the  conditions 
on  which  foreign  corporations  could  do  business  were  prescribed,  and  very  full 
provision  had  been  made  on  the  subject.  Sections  622-^24,  Pol.  Code.  See, 
also,  St.  1871-72,  826.  In  the  act  in  question  these  statutes  are  not  alluded 
to,  and  they  have  never  been  amended  or  repealed.  There  is  nothing  in  the 
law  we  are  considering  to  indicate  that  it  was  intended  as  a  condition,  ex- 
cept when  viewed  in  the  light  of  the  rule  requiring  us  to  so  construe  it  rather 
than  to  declare  it  void.  Now,  a  business  may  be  licensed,  and  still  be  sub- 
ject to  be  taxed.  A  license  proper  is  a  permit  to  do  business  which  could 
not  be  done  without  the  license.  It  is  a  mere  permit.  It  may  be  thus 
licensed,  and  then  subject  to  a  license  tax.  These  licenses  may  not  differ  in 
form,  but  one  is  a  license  proper,  and  the  other  is  a  license  tax,  imposed  for 
the  purpose  of  revenue.  This  business  being  first  licensed  and  then  in  a  sub- 
sequent law  subjected  to  a  license  in  the  form  of  a  tax,  £he  last  law  in  no  way 
intimating  that  the  previous  license  is  withdrawn  unless  the  imposition  is 
paid,  the  presumption  is  very  strong  that  the  exaction  is  for  revenue  purposes, 
and  was  not  intended  as  a  condition.  It  is  claimed,  however, — First,  if  the 
exaction  be  a  tax,  it  is  imposed  undec  the  police  power  for  the  purposes  of 
regulation,  and  therefore  not  liable  to  the  objection;  and,  second^  if  it  be  such 
a  ^x  it  is  a  condition,  and,  even  if  unconstitutional,  the  corporation  could  waive 
the  objection,  and  did  so  when,  after  the  passage  of  the  act,  it  continued  to 
do  business  in  the  state. 

When  the  police  pow^er  is  appealed  to  to  justify  legislation,  there  seems  to 
be  an  impression  that  all  claim  of  constitutional  limitation  is  at  an  end;  but 
let  us  inquire  into  the  matter  a  little.  With  reference  to  the  power  of  taxa- 
tion, the  principle  is  about  this:  The  framers  of  the  organic  law,  when  they 
formulated  limitations  upon  this  power,  had  in  view  the  burdens  of  taxation. 
They  were  providing  for  equality  and  uniformity  only  with  reference  to  fair 
and  just  distribution  of  these  burdens.  It  is  not  to  be  presumed,  however, 
that  they  intended  to  deprive  the  state  of  the  power  of  self-preservation,  or  of 
accomplishing  those  acknowledged  ends  of  all  government, — the  safety  and ' 
welfare  of  the  people.  The  requirement  of  equality  applies  mainly,  if  not 
entirely,  to  taxes  upon  property  laid  upon  the  dd  valorem  principle.  A3  to 
taxes  upon  occupation  or  business,  the  requirement  is  only  of  uniform  opera- 
tion, and  this  requirement  is  satisfied  when  it  is  uniform  as  to  the  class  to 
which  the  law  applies.  Necessarily,  to  impose  this  tax,  the  population  must 
be  classified  as  to  occupations,  and  it  is  not  required  that  all  occupations  shall 
be  taxed  to  justify  a  tax  upon  some.  Perhaps  it  would  be  impossible  to  ac- 
complish the  end  the  government  has  in  view  in  imposing  a  tax  purely  regu- 
lative or  prohibitory,  if  the  legislature  is  bound  by  the  requirement  of  uni- 
formity. These  limitations  are  applicable  only  to  the  power  of  taxation,  and 
are,  therefore,  held  not  to  limit  other  functions  of  the  government  where  en- 
tirely different  ends  are  in  view,  although  it  is  sought  to  reach  them  by  a  reg- 
ulation having  the  form  of  a  tax.    I  think  this  tax  is  purely  one  for  revenue. 
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but,  admitting  that  the  purpose  is  a  mixed  one,  still  it  must  conform  to  the 
limitations  upon  the  taxing  power,  except  in  so  far  as  a  departure  is  neces- 
sary to  make  it  regulative  or  prohibitory.  It  could  be  made  just  as  effectual 
as  a  police  regulation  without  violating  the  provision  of  our  state  constitution 
under  consideration. 

As  to  the  proposition  that  the  Corporation  waived  the  constitutional  objec- 
tion by  continuing  to  do  business  after  the  passage  of  the  act,  it  is  enough,  in 
my  opinion,  to  say  that  it  is  a  mere petitio  principii  If  the  condition  be 
void  no  implied  assent  can  be  claimed. 

It  remains  to  inquire  whether  tt^e  tax  was  imposed  upon  the  counties,  cities 
and  counties,  towns,  or  other  public  or  municipal  corporations,  or  upon  the  in- 
habitants or  property  thereof,  for  county,  city,  town,  or  other  municipal  pur- 
pose. It  was  quite  unnecessary  to  call  attention  to  the  fact  that  the  tax  is 
not  upon  a  county  or  city  as  a  corporation,  and,  unless  the  point  had  been 
distinctly  made,  it  would  have  been  thought  quite  unnecessary  to  say  that  it 
was  not  the  purpose  of  the  section  to  prohibit  such  impositions.  The  consti- 
tutional convention  cannot  be  supposed  to  have  thought  it  necessary  to  pro- 
hibit the  legislature  from  imposing  a  tax  upon  a  municipal  corporation  as 
such,  for  the  use  of  the  municipality.  It  may  also  be  admitted  that  the  de- 
fendant is  not  an  inhabitant  of  the  municipality,  within  the  meaning  of  this 
provision,  although  this  is  by  no  means  a  clear  proposition.  It  is  not  neces- 
sary for  the  case  to  decide  it.  The  same  may  be  said  of  the  claim  that  the 
imposition  is  not  a  tax  upon  property.  In  my  opinion,  the  purpose  of  the 
section  is  to  relegate  to  the  local  boards  the  whole  subject  of  county  and  mu- 
nicipal taxes  for  local  purposes,  and  that  the  legislature  has  no  power  to  im- 
pose any  tax  whatever,  within  those  territories,  for  local  purposes.  If  the 
purpose  of  the  fund  created  by  the  tax  is  a  public  purpose  at  all,  it  is  clearly 
a  municipal  purpose.  The  management  and  control  of  the  fire  departments 
have  always  been  left  to  local  authorities.  The  fact  that  the  state  at  large  has 
an  interest  in  the  efficiency  of  the  departments  does  not  render  the  end  any 
less  a  municipal  one.  The  people  of  the  state  have  such  an  interest  in  all  the 
police  powers  granted  to  these  municipalities.  And*  even  if  the  state  may 
exercise  a  concurrent  supervision  over  a  subject,  still,  so  far  as  actually  con- 
trolled by  the  local  board,  it  is  a  matter  of  municipal  concern.  It  is  claimed 
by  the  appellant  that  the  law  is  in  conflict  with  many  other  provisions  of  our 
constitution,  and  also  that,  no  provision  being  made  for  a  suit  to  collect  tlie 
tax,  this  action  is  without  authority.  Taking  the  view  I  have  of  the  objec- 
tions here  discussed,  it  is  not  necessary  to  pass  upon  other  objections. 

I  think  the  judgment  should  be  reversed;  and  it  is  so  ordered. 

Wo  concur:    Shabpstsik,  J. ;  Paterson,  J. 

McKiNSTRY,  J.  I  concur  with  Justice  Temple.  I  am  of  opinion  also  that 
the  statute  in  question  violates  sections  31  and  32  of  article  4,  and  section  6  of 
article  11,  of  the  constitution;  further,  that  the  statute  did  not  authorize,  nor 
does  it  purport  to  authorize,  the  commencement  and  prosecution  of  the  pres- 
ent action,  and  that  the  action  is  not  authorized  by  any  other  law. 

.     We  dissent:    Searls,  C.  J.;  McFabland,  J. 

(74  Cal.  94) 

People  v,  Scott.    (N"o.  20,342.) 

{Supreme  Court  of  VcUifomia,    November  7,  1887.) 

BUROLABT— CAEBYI5G   PbOPEETY  INTO  ANOTHER  CoUNTY— PlaCB  OF  TrTAL— IkFOBMAi 
TIOW. 

Although  under  Penal  Code  Cal.  J  786,  providing  that  "  when  property  taken  in 
one  county  by  bar^lary,  robbery,  larceny,  or  embezzlement,  has  been  brought  into 
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another,  the  jurisdiction  of  the  offense  is  in  either  county,"  a  criminal  maybe  tried 
wherever  he  carries  goods  obtained  bj'  bnrj^lary,  yet  an  information  charging  the 
offense  of  burglary  to  have  been  committed  in  San  Bernardino  county,  where  tlie 
burglar  was  found  with  his  goods,  cannot  be  supported  by  evidence  ot*  breaking 
and  entering  a  house  in  San  Diego  county,  whence  the  goods  were  brought  to  the 
former  jurisdiction. 

In  bank.  Appeal  from  superior  court,  Santa  Barbara  county;  R.  M.  Dil- 
LARD,  Judge. 

John  J.  Stephens,  for  defendant.  Oeo.  A.  Johnson,  Atty.  Gen.,  for  re- 
spondent. 

Se'arls,  C.  J.  The  defendant  was  accused  by  information  in  the  county 
of  San  Bernardino  of  the  crime  of  burglary,  alleged  to  have  been  committeil 
in  said  county.  He  interposed  a  plea  of  not  guilty.  Upon  the  trial  there 
was  evidence  tending  to  prove  the  defendant  guilty  of  a  burglary  comujitted 
at  Indio,  in  the  county  of  San  Diego,  and  that  the  property  (a  coat  and  pistol) 
feloniously  taken  from  a  house  burglariously  entered,  was  taken  by  defendant 
to  the  county  of  San  Bernardino,  where  he  was  arrested,  informed  against, 
tried,  and  convicted.  At  the  trial  objections  were  made  by  defendant  to  tes- 
timony under  the  information  going  to  show  a  burglary  committed  in  the 
county  of  San  Diego,  which  objections  were  overruled  by  the  court,  and  ex- 
ceptions taken.  These  rul.ngs  are  assigned  as  error.  A  motion  in  arrest  of 
judgraenf  and  for  a  new  trial  in  behalf  of  defendant  was  overruled. 

Section  786  of  the  l^enal  Code  provides  as  follows:  "When  property  taken 
in  one  county  by  burglary,  robbery,  larceny,  or  embezzlement,  has  been 
brought  into  another,  the  jurisdiction  of  the  offense  is  in  either  county,"  etc. 
Xo  question  is  made  that  the  defendant  might  have  been  proceeded  against  in 
either  county.  The  real  question,  however,  is  one  of  pleading:  Under  an  in- 
dictment or  information  charging  a  burglary  to  have  been  committed  in  the 
county  of  San  Bernardino,  could  evidence  be  received  of  ah  offense'committ<  d 
In  the  county  of  San  Diego?  In  other  words,  should  the  information  in  the 
case  as  stated  have  charged,  according  to  thfe  facts,  that  the  burglary  was  com- 
mitted in  the  county  of  San  Diego,  and  that  the  property  was  brought  into 
the  county  of  San  Bernardino?  At  common  law,  crimes  were  considered  as 
altogether  local,  cognizable  and  punisliable  exclusively  in  the  jurisdiction  where 
committed.  Story,  Confi.  Law,  8  620,  and  cases  cited.  It  was  said  in  War-' 
render  v.  Warrendei',  9  Bligh,  119:  The  '*lex  loci  must  needs  govern  all 
criminal  jurisdiction,  from  the  nature  of  the  thing,  and  tlie  purpose  of  that 
jurisdiction."  At  common  law  it  was  held  that  a  person  indicted  in  Enghmd 
for  robbing  a  house  in  Guernsey,  and  bringing  the  property  to  England,  could 
not  be  convicted  either  of  larceny  or  of  receiving.  Reg.  v.  DehruieU  11  Cox, 
Crira.  Cas.  207.  In  many  of  the  United  States  it  is  provided  by  statutes,  and 
in  some  where  no  such  statutes  exist  it  has  been  held,  that  where  property 
has  been  feloniously  taken  in  one  state,  and  brought  into  another,  the  thief 
maybe  punished  in  the  latter.  These  considerations  go  to  the  jurisdiction  of 
the  court,  and  not  to  the  form  of  charging  the  facts  constituting  the  offense, 
and  are  referred  to  only  for  the  purpose  of  showing  that,  except  as  provided 
by  statute,  crime  is  regarded  as  local.  This  court  has  repeatedly  held  that,  in 
cases  of  larceny,  where  property  has  been  stolen  in  one  county  and  taken  into 
another,  it  is  proper  to  charge  the  thief  with  having  committed  the  offense  in 
the  latter  county;  and,  where  the  venue  is  laid  in  that  county,  the  facts  show- 
ing the  property  to  have  been  taken  in  the  other  county  need  not  be  averred, 
but  evidence  showing  that  tlie  property  was  so  taken  may  be  admitted.  Peo- 
ple v.  Mellon,  40  Cal.  654:  People  v.  Murphy,  51  Cal.  376.  These  cases  are 
in  accord  with  many  which  might  be  cited  from  other  states,  in  which  it  is 
held  that,  inasmuch  as  the  owner  has  not  parted  with  his  propei'ty  or  right  to 
possession  of  the  thing  stolen,  the  thief  who  takes  it  into  another  county  is  to 
be  deemed  in  law  to  have  taken  it  in  such  last-mentioned  county,  and,  when 
.     v.l5p.no.8— 25 
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he  is  charged  with  the  felony  in  such  last  county,  the  facts  stated  warrant  the 
legal  conclusion.  This  reasoning  and  the  cases  cited  would  be  conclusive 
in  favor  of  the  sufficiency  of  the  information  here  were  it  for  larceny,  but  it 
is  not  larceny,  but  burglary,  with  which  the  defendant  is  charged.  It  is  true 
the  court  of  San  Bernardino  may  try  a  defendant  for  a  burglary  committed  in 
San  Diego,  provided  the  fruits  of  the  crime  have  been  brought  into  the  former 
county;  yet  it  cannot  be  said,  in  fact  or  in  contemplation  of  law,  that  the  of- 
fense of  burglary,  essentially  a  local  crime,  and  which  consists  in  entering  a 
house,  room,  etc.,  with  intent  to  commit  larceny,  was  committed  in  any  other 
county  than  that  in  which  the  house,  roond,  etc.,  are  situated.  We  think  the 
reasoning  of  Denio,  C.  J.,  in  Haskins  v.  People,  16  N.  Y.  344,  and  the  distinc- 
tion there  made,  indicates  the  true  rule.  It  is  as  follows :  "  The  difference  be- 
tween the  two  cases  is  this :  burglars  may  be  tried  out  of  their  proper  counties 
in  certain  special  cases,  that  is,  where  the  goods  burglariously  taken  are  car- 
ried into  another  county  by  the  offenders;  but  this  is  by  positive  law,  and 
not  because  the  burglary  was  actually  committed  in  the  county  where  the  in- 
dictment is  found,  or  in  judgment  of  law  is  considered  to  have  been  commit- 
ted there.  The  fact  must  therefore  be  set  out  which  brings  the  case  within 
the  statute;  but  in  the  case  of  an  indictment  for  a  simple  larceny  found  in  a 
county  into  which  ihe  thief  has  carried  the  property  stolen  in  another  county, 
the  law  adjudges  that  the  offense  was  in  truth  committed  there,  and,  hence, 
there  is  no  occasion  for  a  statement  in  the  pleading  of  what  occurred  in  the 
other  county." 

We  are  of  opinion  that  the  information  in  this  case  should  have  charj;ed  the 
facts  as  they  existed,  viz.,  that  the  burglary  was  committed  in  the  county  of 
San  Diego,  and  that  the  property  taken  was  carried  into  the  county  of  San 
Bernardino,  and,  that  having  failed  to  do  so,  the  proffered  evidence  was  iniid- 
missible.  The  judgment  should  have  been  arrested,  whereupon  the  court  was. 
authorized,  if  it  deemed  proper,  to  recommit  the  defendant,  or  admit  him  to 
bail  to  answer  a  new  information  or  indictment,  as  provided  by  sections  1187 
and  1188  of  the  Penal  Code. 

The  judgment  and  orders  appealed  from  are  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

We  concur:  Temple,  J.;  Paterson,  J.;  McKinstrt,  J.;  Sharpstein, 
J.;  Thornton,  J. 


(16  Or.  98) 

State  ex  rel.  Reed  v.  Smith  and  others. 

{Supreme  Court  of  Oregon,    Jane  14,  1887.) 

1.  COBPOBATIOlfS—PtBDGin)  StOOK— WhO  MAY  VoTB  ON. 

•  Where  shares  of  stock  are  pledged  as  collateral,  the  pledgee  reserving  the  right 
to  sell  in  case  of  default,  and  the  pledgee  causes  a  transferto  nitnself  to  be  recorded 
on  the  books  of  the  corporation,  until  the  pledgeor's  rights  shall  have  been  fore* 
closed  by  a  sale,  etc.,  he,  and  not  the  pledgee,  is  entitled  to  vote  on  the  stock,  in  the 
absence  of  a  statute  providing  otherwise. 

2.  Same — Meeting — ELEcmoN— Presiding  Officer. 

Where,  at  a  stockholders'  meeting  for  the  election  of  directors  of  the  corporation, 
certain  persons  receive  the  requisite  number  of  votes,  the  fact  that  the  presiding  of- 
ficer insists  on  counting  certain  votes  cast,  otherwise  than  as  they  shoula  be  counted, 
announces  the  result  of  the  election  to  bexjtherwise  than  as  it  really  is,  issues  certifi- 
cates of  election  to  those  not  entitled  to  them,  and  declares  the  meeting  adjourne<l, 
although  a  majority  votes  against  adjournment,  in  no  way  affects  the  rights  as  di- 
rectors of  those  in  fact  elected. 

8.  Same— Irregular  Meeting  after  Adjournment. 

Nor  are  their  rights,  as  directors,  affected  by  an  irregular  and  unofDcial  meeting, 
reorganized  by  those  remaining  after  the  adjournment,  at  which  meeting  they  are 
'declared  elected,  their  rights  being  derived  from  the  election  aloue. 
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4.  Samb— DiBKc?roBS— Obganization  of  Boabd. 

But  where,  immediately  afterwards,  on  the  same  day,  the  directors  thns  elected 
proceed,  at  a  special  meeting,  without  notice  to  the  former  president,  who  also  has 
been  elected  a  member  of  the  new  board,  to  organize  a  board,  choosing  one  oftheir 
number  president,  his  title  to  the  office  will  not  be  recognized  by  the  courts,  the 
proceeding  exhibiting  undue  haste  and  irregularity. 

5.  Same— Nox-Residbnt  Dibectobs. 

The  Oregon  statute,  permitting  a  minority  of  the  directors  of  corporations  con- 
structing railroads  or  canals  to  reside  out  of  the  state,  applies  to  a  corporation  whose 
railroad,  running  from  its  furnace  to  its  mine,  is  only  three  miles  long,  and  whose 
short  canal  is  not  navigable. 

6.  Sam|e— Eligibility. 

Where  the  statute  declares  that  no  person  shall  be  eligible  to  the  office  of  director 
of  a  corporation  unless  he  is  a  stockholder  therein,  and  where  the  by-laws  of  a  corpo- 
ration provide  that  transfers  of  stock  shall  be  made  only  on  the  corporate  books, 
and  that  the  transfer  book  shall  be  closed  for  10  days  previous  to  the  day  of  the  an- 
nual meeting  of  the  stockholders*  although  the  purchaser  of  stock,  who  has  not 
caused  his  transfer  to  be  recorded,  might  be  refused  permission  to  vote  or  to  receive 
*  dividends,  yet  he  might  be  elected  a  director  by  the  vote  of  a  majority  of  the  stock- 
holders. 

On  petition  for  rehearing.  For  original  opinion  in  this  case,  see  14  Pac. 
Bep.  8] 4.    For  dissenting  opinion  of  Lord,  C.  J.,  see  ante,  187. 

Thayer,  J.  I  have  examined  with  some  care  the  ably  prepared  petition 
for  rehearing  filed  herein  by  the  counsel  for  the  respondent,  and  have  en- 
deavored to  give  it  that  consideration  which  the  importance  of  the  questions 
involved  therein  demands.  The  counsel  inquire  with  considerable  earnestness 
whether  any  one  can  imagine  any  reason  for  the  giving  of  the  written  power 
of  attorney  by  Seeley  to  K^ed,  at  the  time  the  stock  was  transferred  by  the 
former  to  the  latter,  excepting  that  it  was  understood  and  intended  that  Reed 
should  transfer  the  stock  as  provided  for  in  the  power  of  attorney.  Another 
inquiry  might  be  made  that  would  be  as  difficult  to  answer,  and  that  is,  why 
Seeley  executed  to  Reed  an  absolute  transfer  and  assignment  of  the  stock 
when  it  was  understood  and  intended  by  them  that  no  title  to  the  stock  was 
to  pass  from  the  former  to  the  latter,  beyond  a  right  to  sell  it  in  case  of  a  de- 
fault In  the  payment  of  the  $50,000,  and  an  application  of  the  proceeds  to 
such  payment.  The  assignment  and  delivery  of  the  361  shares  of  stock,  and 
execution  of  the  power  of  attorney  by  Seeley  to  Reed,  no  more  expresses  tlieir 
intention  in  the  transaction  than  an  absolute  deed  to  real  property  from  the 
former  to  the  latter  would,  where  a  defeasance  was  given  back.  The  deed, 
by  itself,  would  constitute  a  complete  conveyance  of  the  property,  but,  in 
connection  with  the  defeasance,  would  be  no  conveyance  at  all;  would  be  no 
more  than  a  charge  or  lien  upon  the  property.  So  the  assignment  and  power 
of  attorney,  considered  by  themselves,  would  constitute  a  sale  of  the  stock, 
with  an  immediate  right  upon  the  part  of  the  purchaser  to  have^a  transfer 
made,  from  the  vendor  to  himself,  on  the  books  of  the  company;  but,  con- 
sidered in  connection  with  the  agreement  made  and  entered  into,  by  and  be- 
tween the  parties  at  the*  same  time,  might  have  ail  entirely  different  character. 

It  is  certain  that  the  assignment  was  not  intended  to  have  any  effect  except 
as  a  pledge  of  the  stock,  coupled  with  a  right  to  sell  it  in  case  the  note  was 
not  paid  at  its  maturity;  and  I  concluded,  when  the  case  was  heard,  that  the 
power  of  attorney  could  have  no  operation  until  such  sale  were  made;  that  it 
was  only  executed  for  the  purpose  of  enforcing  the  security  in  case  Reed 
was  compelled  to  resort  to  it  in  order  to  obtain  payment  of  the  note;  and  I 
therefore  characterized  Reed's  act  in  having  the  transfer  made  to  himself  upon 
the  books  of  the  company,  by  surrendering  up  the  stock,  and  having  new 
certificates  issued  to  himself  before  the  note  became  payable,  as  a  wrong. 
Whether  that  conclusion  was  correct  or  not,  must  be  determined  by  an  ascer- 
tainment of  the  intention  of  the  parties  to  the  transaction,  and  that  must  be 
gathered  from  the  assignment  and  transfer  of  the  stock,  the  power  of  attorney* 
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and  agreement  entered  into  between  them  at  the  time.  The  said  agreement 
contains  a  recital  that  Heed  was  about  to  advance  to  the  "Oregon  Iron  &  Steel 
Company"  an  amount  of  money,  so  that  the  total  amount  of  his  advances 
would  jiggregate  8150,000;  that  Seeley  was  willing  to  take  an  interest  of 
650,000  in  tiie  total  advances  made  by  Reed,  and  had  given  his  note,  of  even 
date  with  the  agreement,  to  Ueed  for  said  sum,  payable  two  years  from  date, 
with  interest,  etc.,  and  had  delivered  as  collateral  security,  for  said  note  and 
interest,  8G1  shares  of  the  capital  stock,  full  paid,  of  said  company.  There- 
fore Reed  undertook  that,  upon  the  full  payment  of  the  note  and  interest,  to 
redeliver  to  Seeley  said  shares  of  stock,  together  with  one  third  6f  such  bonds, 
etc.,  as  he  shodld  receive  from  said  company,  in  consideration  of  his  said  ad- 
vances; and  Seeley,  in  consideration  thereof,  authorized  and  empowered  Reed, 
upon  default  of  the  payment  of  said  note,  at  the  maturity  thereof,  together 
with  the  accumulated  interest  thereon,  to  sell  or  dispose  of,  at  public  or  pri- 
vate sale,  and  in  such  manner  and  on  such  terms  as  to  the  said  Reed  should 
setm  best,  the  said  361  shares  of  stock.  Any  one  having  any  knowl^ge 
whatever  of  business  affairs  would  know  at  once  that  this  agreement  was  the 
substratum  of  the  transaction  between  the  parties,  and  that  the  assignment 
and  transfer  of  the  stock,  and  execution  of  the  power  of  attorney,  which  it 
appears  was  signed  in  blank,  were  for  the  sole  purpose  of  carrying  out  the 
provisions  of  the  agreement;  and  it  seems  to  me  that  to  term  this  assign- 
ment and  transfer  of  the  stock  anything  other  or  different  than  a  pledge 
would  be  a  misnomer. 

It  is  well  understood  that  -such  character  of  property  is  capable  of  being 
pledged  as  well  as  sold,  and  that  the  general  law  relating  to  that  subject  ap- 
plies to  such  a  pledge.  Reed's  duty  in  the  matter,  under  the  law  and  under 
the  agreement,  was,  upon  full  payment  of  the  note  and  interest,  to  redeliver 
to  Seeley  the  361  shares  of  stock.  No  authority  was  given  him  in  the  agree- 
ment to  surrender  them  to  the  company,  and  receive  other  certificates  in  his 
own  name.  He  could  not  become  the  owner  of  the  stock  by  a  transfer  to 
himself,  and  no  more,  in  my  opinion,  had  he  the  right  to  clothe  himself  with 
the  apparent  ownership  of  it.  He  had  authority  to  sell  it,  in  case  the  note  and 
interest  were  not  paid  when  due,  and  make  a  transfer  to  the  purchaser  upon 
the  books  of  the  company.  The  power  to  make  such  transfer,  it  seems  to 
me,  was  only  to  complete  the  sa)e,  in  case  the  event  transpired  authorizing 
hiip  to  make  the  sale. 

Counsel,  however,  claim  that  it  was  necessary  in  order  to  protect  his  secu- 
rity that  the  transfer  upon  the  books  be  made  to  him  at  once;  that  otherwise 
Seeley's  creditors  might  come  forward  and  attach  the  stock,  an<l  cut  off  the 
security.  They  do  not  explain  how  Seeley  was  to  be  protected  against  Reeii's 
creditors,  in  case  the  stock  is  registered  in  the  hitter's  name.  I  do  not  see 
how  Soel^,  ef;pecially  uniler  the  view  of  counsel  that  the  registry  of  the  stock 
passes  the  le^al  title,  could  have  any  protection.  Reed  would  have  the  title, 
and  his  creditors,  if  he  had  any,  could  sequester  it  with  impunity.  It  would 
not  be  necessary  for  them  to  prove  that  they  trusted  him  upon  the  faith  that 
he  was  the  owner  of  the  stock,  as  he  would  be  owner  in  fact.  But  I  do  not 
think  that,  "unless  Reed  had  the  right  to  transfer  the  stock  to  himself  upon 
the  books  of  the  com[)any  under  said  power  of  attorney,  his  collateral  security 
would  be  of  no  more  value  to  him  than  a  chattel  mortgage  unrecorded  and 
concealed  in  his  pocket;"  or  that,  "prior  to  the  time  when  the  transfer  wjis 
made  upon  the  books  of  the  conipany,  any  creditor  of  Seeley  might  have  at- 
tiiched  the  stock,  or  have  seized  it  upon  execution,  or  Seeley  might  have  sold 
it  to  a  bonaflde  purchaser." 

There  have  been,  I  confess,  a  number  of  decisions  to  that  effect;  but  the 
weight  of  authority  is  the  other  way.  Mr.  Cook,  of  the  New  York  bar,  in  a 
late  work  on  the  law  of  stock  and  stockholdei-s,  says,  (section  487:)  "The 
decided  weight  of  authority  holds  that  he  who  purchases,  for  a  valuable  cou- 
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sideration,  a  certificate  of  stock,  is  protected  in  bis  ownership  of  tlie  stock, 
and  is  not  affected  by  a  subsequent  attachment  or  execution  levied  on  such 
stock,  for  the  debts  of  the  registered  stockholder,  even  though  such  purchaser 
has  neglected  to  have  his  transfer  registered  on  the  corporate  books,  thereby 
allowing  his  transferrer  to  appear  to  be  the  owner  of  the  stock  upon  which  the 
attacluuent  or  execution  is  levied."  And  this  author  cites  a  large  number  of 
authorities  in  support  of  that  rule. 

The  decisions  upon  the  question  in  the  different  states,  and  in  many  of 
the  states  themselves,  have  not  been  in  harmony.  The  language  of  Chief  Jus- 
tice Shaw  in  Fisher  v.  Bank,  5  Gray,  873,  quoted  in  the  counsel's  petition, 
"that  shares  in  a  bank  whose  charter  provides  that  they  shall  be  transferable 
only  at  its  banking  house,  and  on  its  books,  cannot  be  effectually  transferred, 
as  against  a  creditor  of  the  vendor  who  attaches  them  without  notice  of  the 
transfer,  by  a  delivery  of  the  certiAcates,  together  with  an  assignment  and 
blank  power  of  attorney  from  the  vendor  to  the  vendee,  even  if  notice  of  the 
transfer  be  given  to  the  bank  before  the  attachment,"  inste<id  of  being  au- 
thority in  favor  of  the  counsel's  position  upon  the  point,  is  considered,  in  the 
light  of  the  otiier  decisions  in  that  state,  directly  against  it. 

In  Sibley  v  Bank,  133  Mass.  515,  it  is  shown  that  Judge  Shaw's  decision 
in  Fisher  v.  Bank  was  controlled  by  the  statutes  of  that  state  expressly  ap- 
plicable to  bank  shares.  Judge  Allen,  who  delivered  the  opinion  of  the  conrt 
in  Sibley  v.  Bank,  521,  says:  "In  Fisher  v.  Bank  the  question  was,  what 
was  the  intention  of  the  legislature  of  this  rftate  in  using  similar  words,  [re- 
ferring to  the  provision  in  the  federal  banking  act,  that  the  stock  shall  be 
transferable  on  the  books  of  the  bank  in  such  a  manner  as  may  be  prescribed 
by  its -by-laws,]  and  the  court  found  in  the  general  spirit  and  scope  of  the 
legislation  of  this  commonwealth,  as  to  the  attachment  of  shnres  in  corpora- 
tions, and  in  the  particular  legislation  as  to  the  attachment  of  bank  shares, 
evidence  that  the  legislature  intended  by  the  words,  •  the  stock  of  said  bank 
shall  be  transterable  only  at  its  banking  house  and  on  its  books,'  to  enact  that 
an  assignment  not  so  recorded  should  not  be  valid  against  attaching  creilitors 
of  the  assignor.  *  *  *"  Those  statutes  not  only  made  the  shares  of  any 
stockholder  liable  to  attachment,  but  made  it  the  duty  of  the  officers  of  any 
corporation  keeping  its  records  to  give  a  certificate  of  the  shares  or  interest 
of  any  stockholder,  on  request  of  any  officer  having  a  writ  of  attachment  or 
execution  against  such  stockholder.  But  he  says:  "The  statute  under  con- 
sideration for  construction  is  a  statute  of  the  United  States,  in  Whose  legisla- 
tion no  such  policy  existed,  and  whose  legislative  acts  contained  no  provisions 
such  as  were  referred  to  from  the  legislation  of  Massachusetts." 

And  in  Music  Hall  v.  Cory,  129  Mass.  436,  437,  Judge  Colt,  in  delivering 
the  opinion  of  the  court,  says:  "In  the  next  place,  it  is  strenuously  urged  that, 
by  force  of  the  various  statutes  of  this  commonwealth  relating  to  the  owiier- 
ship  and  transfer  of  stock  in  corporations,  authorizing  the  attachment  of 
shares,  requiring  returns  to  the  secretary  of  the  commonwealth,  and  impas- 
ing  a  personal  liability  on  stockholders  for  the  debts  of  the  corporation,  there 
can  be  no  transfer  of  stock,  valid  against  the  claims  of  an  attaching  creditor, 
unless  such  transfer  be  recorded  in  the  books  of  the  corporation;"  citing  the 
statutes.  "The  intention  of  the  legislature,  it  is  said,  must  have  been  to  pro- 
vide for  the  owners  of  stock  a  convenient  and  uniform  method  of  transfer- 
ring title  on  the  l)Ooks  of  the  corporation,  which  should  be  the  only  valid 
transfer  as  to  creditors  and' others  interested;  and,  althougli  the  statutes  have 
not  provided  in  express  teims  that,  as  to  creditors,  transfers  shall  not  be  valid 
till  they  are  so  recorded,  yet  such,  it  is  contended,  is  the  necessary  implication, 
for  otherwise  the  design  of  the  statutes,  requiring  registration  and  making 
the  shares  liable  to  be  taken  for  debts,  would  be  defeated.  But  the  consid- 
eration is  not  sufficient  to  control  the  law,  as  long  since  settled  by  the  decis- 
ions of  this  court.    It  requires  clear  provisions  of  the  charter  itself,  or  of 
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Boihe  statute,  to  take  from  the  owner  of  such  property  the  right  to  tiansfer  it 
in  accordance  with  known  rales  of  the  common  law  And  by  those  rules  the 
delivery  of  a  stock  certificate,  with  a  written  transfer  of  the  same,  to  a  bona 
fide  purchaser,  is  a  sufficient  delivery  to  transfer  the  title  as  against  a  subse- 
quent attaching  creditor;"  citing  several  cases,  including  Fisher  v.  E>f8ex 
Bank.  The  learned  judge  further  adds  that  "it  would  not  be  in  accordance 
with  sound  rules  of  construction  to  infer  from  the  provisions  of  several  dif- 
ferent statutes,  passed  for  the  purpose  of  obtaining  information  needed  to  se- 
cure the  taxation  of  such  property,  or  for  the  purpose  of  subjecting  stockhold- 
ers to  a  liability  for  the  debts  of  a  corporation,  or  for  protecting  the  corpora- 
tion itself  in  its  dealings  with  its  own  stockholders,  that  the  legislature  intended 
thereby  to  take  from  the  stockholder  his  power  to  transfer  his  stock  in  any 
recognized  and  lawful  mode.  If  a  change  in  the  mode  of  transfer  be  desira- 
ble for  the  protection  of  creditors,  or  for  any  other  reason,  it  is  for  the  legis- 
lature to  make  it  by  clear  provisions  enacted  for  that  purpose.  *• 

It  is  evident  from  these  cases  that  Judge  Shaw,  in  the  absence  of  the  pe- 
culiar provision  of  the  Massachusetts  statutes  referred  to,  would  have  held 
the  direct  opposite  of  the  holding  set  out  in  the  petition;  that  under  the  stat- 
•utes  of  this  state  upon  the  subject  it  may  reasonably  be  supposed  he  would 
have  decided  the  same  way  the  court  did  in  Mtcsic  Hall  Y.Cory,  supra.  Such 
has  been  the  current  of  decisions  of  the  federal  courts.  And  I  am  of  the  opin- 
ion that  in  the  best  considered  cases  the  same  result  has  been  reached.  In 
support  of  that  opinion  I  cite  with  great  confidence.  Smith  v.  Crescent  City, 
etc,,  Co., 30  La.  Ann.  1378,  and  Cornick  v.  Richards,  3  Lea,  1.  Judge  Davis, 
in  Bank  v.  Lanier,  11  Wall,  377,  378,  stated  explicitly  what  kind  of  security 
Beed  had  when  Seeley  deposited  said  certificates  of  stock  with  him,  when  he 
said  that  "although  neither  in  form  nor  character  negotiable  paper,  they  ap- 
proximate to  it  as  nearly  as  practicable.  If  we  assume  that  the  certificjites  in 
question  are  not  different  from  those  in  general  use  by  corporations,  and  the 
assumption  is  a  safe  one,  it  is  easy  to  see  why  investments  of  this  character 
are  sought  after  and  relied  upon.  No  bettor  form  could  be  adopted  to  assure 
the  purchaser  that  he  can  buy  with  safety.  He  ig  told,  under  the  seal  of  the 
corporation,  that  the  shareholder  is  entitled  to  so  much  stock,  which  can  be 
transferred  on  the  books  of  the  corporation,  in  persou  or  by  attorney,  when 
the  certificates  are  surrendered,  but  not  otherwise.  This  is  a  notification  to 
all  persons  interested  to  know  that  whoever  in  good  faith  buys  the  stock,  and 
produces  to  the  corporation  the  certificates,  regularly  assigned,  with  power  to 
transfer,  is  entitled  to  have  the  stock  transferred  to  him.  And  the  notification 
goes  further,  for  it  assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  anyone  not  in  possession  of  the  certificates.  In  this  state  of  the  c<ise 
Lanier  and  Handy  made  their  purchase  of  Culver.  They  bought  for  value, 
without  knowledge  of  any  adverse  claim,  in  full  faith  that  the  bank  would  ob- 
serve its  engagements,  and  pursued  in  all  respects  the  directions  given  in  the 
certificates.  They  were  not  told  to  give  notice  to  the  bank  of  their  purchase, 
nor  wjis  there  any  necessity  for  notice,  because,  by  the  rules  of  the  bank.  Cul- 
ver could  not  transfer  the  stock  in  the  absence  of  the  certificates,  and  these 
they  had  in  their  possession."  Heed  being  a  pledgee  instead  of  a  purchiiser 
of  the  stock,  did  not  render  it  more  necessary  that  it  should  be  registered  in 
his  name  in  order  that  his  rights  in  the  transaction  should  be  protected. 
Holding  the  certificate  without  such  registry  would  be  more  consistent,  and 
less  liable  to  the  imputation,  of  fraud,  in  the  case  of  a  pledge  than  of  a  sale. 
But  1  am  satisfied  that  in  neither  case  could  his  rights  be  affected  by  any  act 
done  or  suffered  by  Seeley  subsequent  to  the  delivery  over  to  him  of  the 
stock,  although  no  transfer  were  inade  upon  the  books  of  the  company. 
Reed  can  not,  therefore,  claim  that  it  was  necessary  to  his  protection  against 
the  creditors  of  Seeley,  or  against  the  acts  of  Seeley  himself  in  selling  the 
stock  to  a  purchaser  without  notice,  that  such  transfer  be  made.    The  former 


Digitized  by 


Google 


Or.]  STATE  V.  SMITH.  391 

had  a  right  to  have  a  transfer  made  upon  the  books  of  the  company,  but  it 
seems  to  me  that  it  was  only  a  conditional  right;  tliat  the  parties  did  not  intend 
that  it  should  be  exercised  except  in  event  of  the  non-payment  of  the  note. 
They  sieem  to  have  acted  in  accordance  with  such  intention.  Reed  did  not 
have  the  transfer  made  for  more  than  a  year  and  a  half  after  the  execution  of 
the  assignment,  and  in  the  mean  time  Seeley  voted  the  stock.  The  transfer 
upon  the  books  would  put  it  out  of  the  power  of  the  latter  to  receive  the  div- 
idends that  might  accrue  thereon,  and  at  the  same  time  he  had  obligated 
himself  to  pay  the  interest  upon  the  note  semi-annually,  at  the  rate  of  7  per 
cent,  per  annum. 

I  can  see  no  justice  in  the  right  which  Mr.  Heed  sets  up.  Counsel  have 
cited  a  number  of  authorities  to  show  that  he  had  a  right,  as  pledgee  of  the 
stock,  to  fill  the  blank  in  the  assignment  and  have  it  transferred  to  himself. 
I  have  examined  the  most  of  these  authorities,  and  do  not  think  them  deci- 
sive of  the.question  under  consideration,  or  as  having  much  to  do  with  it. 

Day  V.  Holmes,  103  Mass.  310,  one  of  the  cases  cited,  was  an  action  for  the 
wrongful  conversion  of  certain  mining  stock,  delivered  by  the  defendant  to 
the  plaintiffs  as  collateral  security  for  his  indebtedness  to  them,  with  an  as- 
signment in  blank  which  the  plaintiffs  filled  by  inserting  their  own  names, 
and  obtained  new  certificates  to  be  issued  to  themselves.  This,  the  coUrt 
said,  was  in  no  sense  a  sale  of  tlie  stock  to  themselves;  that  the  delivery  of 
the  assignment  in  blank  necessarily  implied  the  right  to  insert  their  pwn 
names,  and  the  doing  so,  and  taking  out  new  xiertificates,  was  in  accordance 
with  the  implied  contract  of  the  parties,  and  a  lawful  and  reasonable  measure 
to  protect  their  security,  and  could,  upon  no  principle^  be  deemed  an  unlawful 
conversion.  The  gist  of  the  decision  is  that  the  plaintiffs  were  not  charge- 
able with  a  wrongful  converaion  of  the  stock'  in  consequence  of  the  filling  the 
blank  assignment,  and  having  the  new  certificates  issued  to  themselves;  that  it 
was  in  accordance  with  the  implied  contract  of  the  parties.  It  will  be  ob- 
sefrved  that  the  court  also  said  in  that  case  "that  it  was  obviously  not  the  in- 
tention of  the  plaintiffs  to  exercise  any  dominion  over  the  stock  inconsistent 
with  the  rights  of  the  defendant;"  that  "his  rights  were  not  in  fact  violated 
or  injuriously  affected."  If  it  had  appeared  to  the  court  that  the  plaintiffs 
were  largely  interested  in  the  corporation  that  issued  said  stock;  that  their 
apparent  object  and  purpose  in  filling  the  blank  assignments  with  their  own 
names,  and  having  the  new  certificates  issued  to  themselves,  was  to  enable' 
them  to  represent  the  stock  at  stockholders'  meetings,  vote  it  in  opposition  to 
the  wishes  of  the  defendant,  and  in  order  to  secure  the  election  of  themselves 
and  friends  to  the  directorship  of  the  corporations,  and  thereby  control  the 
management  of  their  affairs, — it  would  not  certainly  have  commended  the 
act,  nor,  in  my  opinion,  have  determined  that  they  could  rightfully  use  the 
defendant's  stock  to  further  any  such  design. 

McNeil  V.  Bank,  46  N.  Y  830,  another  of  the  cases  cited  by  counsel,  was 
an  action  to  corppel  the  surrender  of  134  shares  of  stock  in  the  First  National 
Bank  of  St.  Johnsville.  The  plaintiff  owned  the  stock,  and'  delivered  it  to, 
and  left  it  with,  Goodyear  Bros.  &  Durant.  stockbrokers,  as  collateral  security 
for  any  balances  that  might  be  found  due  them  on  account  of  other  stock  they 
had  purchased,  and  were  carrying  for  him.  A  blank  assignment  and  power 
of  attorney  to  transfer  the  134  shares  was  indorsed  thereon,  and  signed  by 
the  plaintiff  at  the  time  of  its  delivery.  Afterwards  the  defendant,  at  the  re- 
quest of  Goodyear  Bros.  &  Durant,  paid  to  Fred.  Butterfield,  Jacobs  &  Co.  the 
sum  of  $45,135,  and  received  from  the  former  certain  securities,  including  the 
184  shares  of  stock  as  security,  for  the  advances.  Goodyear  Bros.  &  Durant,  at 
the  time  of  the  advances  to  Fred.  Butterfield,  Jacobs  &  Co.,  were  insolvent,  and 
indebted  to  the  defendant,  In  pledging  the  plaintiff's  shares  of  stock,  they 
acted  without  actual  authority  from  him,  and  without  his  knowledge.  He 
wa9  indebted  to  them  in  the  sum  of  (3,000,  but  the  account  had  not  been  ren- 
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cleretj,  or  any  demand  made.  The  defendant,  at  the  time  of  receiving  the 
shares,  had  no  knowledge  of  the  plaintiff's  interest  therein.  The  defendant 
filled  in  the  blank  in  the  assignment  and  power  with  the  name  "I.  II.  Stout," 
its  cashier,  and  attempted  to  have  the  shares  transferred  to  his  name  on  the 
books  of  the  said  First  National  Bank  of  St.  Johns ville,  but  was  prevented  by 
injunction  in  the  action.  The  balance  of  the  advances,  made  thereon  by  tJie 
defendant,  less  the  proceeds  of  the  other  securities  received  therewith,  was 
$15,219.81,  and  the  question  for  the  court  to  determine  wfis  whether  defend- 
ant was  ent.tled  to  hold  the  134  shares  for  t^e  payment  of  this  balance.  The 
court  of  appeals  held  that  it  was;  that  the  plaintiff,  by  executing  the  blank  as- 
signment and  power,  was,  as  against  the  defendant,  estopped  from  asserting 
his  ownership  to  the  stock,  where  the  latter  had  made  advances  under  the 
circumstances  mentioned;  that  the  signing  of  the  blank  assignment  and 
power,  and  delivering  the  stock,  was  the  common  practice  of  passing  the  title 
of  stock,  and  that  it  conferred  upon  Gopdyear  Bros.  &  Durant  the  apparent 
title  thereto.  The  question  was  not  as  to  the  rights  of  the  immediate  parties 
'  to  the  assignment  and  power  of  attorney,  but  as  to  the  rights  of  third  persons 
who  had  advanced  money  upon  the  faiih  of  tliem. 

If  Reed  had  sold  the  361  shares  in  controversy  to  an  innocent  purchaser, 
there  is  no  doubt  but  that  such  purchaser  would  have  acquired  a  valid  title 
to  them.  But  a  pledgee  of  the  stock,  as  between  him  and  the  pledgeor,  would 
have  no  such  right. 

Chancellor  Walworth,  in  Bank\.  Kortrif/ht,  22  Wend.  349,  used  the  fol- 
lowing language:  "The  stock  was  not  sold  to  Barton,  but  was  merely  pledged 
for  the  security  of  $10,000.  He  therefore  had  no  legal  right  to  fill  up  the 
blank  with  an  absolute  sale  to  himself,  and  a  power  to  transfer  it  on  the 
books  of  the  bank  absolutely.  If  the  debt  was  not  paid,  he  had  a  right  to  sell 
the  pledge  to  a  third  person,  after  due  notice  thereof  to  the  banker,  and  then 
have  been  authorized  to  fill  up  the  blank  with  an  absolute  sale  to  such  pur- 
chaser, and  a  pow^er  to  transfer  the  stock  to  such  purchaser  on  the  corjiora- 
tion  books,  as  that  would  be  according  to  the  agreement  inferred  from  the 
pledge  of  the  certificate  wnth  such  blank  indorsement." 

In  that  case  the  rights  of  a  bona  fide  transferee  were  involved,  who  had  sued 
the  bank  for  lefnsing  to  permit  a  transfer  of  the  stock  upon  its  books,  and  the 
decision  was  placed  on  similar  grounds  to  that  in  McNeil  v  Jiankt  sup? a; 
but  the  view^  enunciated  by  the  cliancellor  upon  the  point  referred  to  was  not 
questioned  as  a  logical  sequence;  and  there  is  nothing,  as  I  can  see,  in  the 
way  of  its  application  to  the  cixse  under  consideration.  The  question  here  is 
between  pledgeor  and  pledgee.  The  obligations  of  each  are  fully  set  out  in  a 
written  agreement.  The  object  of  the  formal  assignment  and  power  of  at- 
torney relating  to  the  shares  of  stock  was  evidently  to  effectuate  and  cari-y 
out  the  purposes  of  the  agreement;  and  the  evident  and  unmistakable  aim  of 
the  relator  wi\s  to  gain  control  and  dominion  over  the  shares  of  stock  pledged, 
in  order  to  enable  him  to  retain  the  management  of  the  atfairs  of  the  com- 
pany, and  without  regard  to  the  maintenance  and  protection  of  his  security. 
That  he  had  a  right  to  have  the  shares  transferred  upon  the  books  of  the  cor- 
poration, for  the  better  protection  of  his  security,  except  as  before  suggested, 
is  very  questionable  to  my  mind;  but  that  he  had  such  right,  for  the  purposes 
of  advancing  his  general  interest,  I  do  not  believe.  I  cannot  think  that  the 
transaction  between  him  and  Seeley,  in  view  of  all  the  facts,  indicates  any 
such  intention  on  the  part  of  the  parties,  and  I  must  still  adhere  to  my  former 
bluntly  expressed  opinion  upon  that  point. 

I  do  not  mean  to  be  understood  as  holding  that  a  pledgee  of  capital  stock  in 
a  corporation  has  not  a  right  to  have  it  transferred  to  him  upon  the  books  of 
the  corporation.  Many  authorities,  in  referring  to  the  matter  in  a  general 
way,  accord  the  right  unqualifiedly,  and  I  have  met  with  others  that  deny  it. 

In  SmitJi  V.  Creaceni  City,  etc.',  Co.,  30  La.  Ann.,  sajpra,  the  court,  at  page 
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1383,  in  referring  to  the  convenience  and  value  of  such  stock  as  a  basis  of 
credit,  says:  "The  holder  who  does  not  wish  to  sell  may  pledge  hiS;  certificates 
for  loans  and  discounts  to  an  amount  approximating  their  market  value,  with 
reasonable  margin  for  possible  dei)reciaiion.  The  pledixee  does  not  desire  to 
become  the  owner  of  the  stock;  and  he  would  not  think  it  necessary,  nor  would 
he  ha^e  the  right,  to  surrender  the  pledged  certificates,  and  have  the  .stock 
transferred  to  him  on  the  hooks  of  the  corporation,''  The  court  here  evi- 
dently meant  that  such  right  did  not  arise  out  of  the  mere  act  of  pledging, 
and  I  think  that  would  be  correct,  except  where  the  transfer  was  nt-cessary 
to  the  completion  of  the  pledge.  A  pledgee  cannot  be  the  purchaser  of  the 
thing  pledged,  when  sold  to  satisfy  the  debt,  {Bryan  v.  Baldwin,  52  N.  Y. 
232;)  and  he  could  certainly  have  no  right  to  have  a  transfer  made  to  himself 
upon  the  books  of  the  corporation,  unless  specially  granted  by  the  pledgeor. 
Pledging  the  shares  of  stock  would  not  of  itself  confer  the  right. 

McHenry  v.  Jeimtt,  90  N.  Y.  58,  is  decisive  of  that  point.  In  that  case 
shares  of  the  capital  stock  of  the  Cleveland,  Columbus,  Cincinnati  &  Indi- 
anapolis Railway  Company  were  pledged  by  the  plaintiff,  their  owner,  to  the 
Erie  Railway  Company,  to  secure  a  loan  of  money,  and,  by  means  of  cer- 
tain foreclosure  proceeding  against  that  company,  they  were  transferred,  sub- 
ject to  the  plaintiff's  riglit  of  redemption,  to  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  The  sale  under  this  foreclosure  was  made  in 
1878,  and  since  that  time  the  defendant  had  held  the  shares  nominally  as  trus- 
tee for  the  last-named  coippany.  By  what  authority  they  were  registered  in 
his  name  as  trustee  had  not  been  made  to  appear.  It  was  not  shown  to  have 
been  done  under  the  authority  of  the  plaintiff  in  the  action.  "For  that  rea- 
son," the  court  said,  "the  defendant  must  be  regarded  as  holding  the  shares 
solely  under  the  authority  created  by  the  pledge;  and  having  no  greater  right 
to  make  use  of  or  act  upon  them  than  the  relation  of  a  mere  pledge  would  con- 
fer. As  between  himself  and  the  plaintiff  in  theactiqp,  that  continued  to  be 
the  sole  measure  of  his  rights.  *  *  *  As  the  defendant  had  the  shares 
simply  by  way  of  pledge  or  security  for  the  repayment  of  money  which  had 
been  loaned  upon  them,  he  could  hold  thern  only  for  tbat  purpose.  As  long 
as  the  rights  of  the  plaintiff  to  redeem  thern  by  the  payment  of  the  debt  was 
not  extinguished  by  a  lawful  sale,  {Lawrence  v.  Maxwell,  53  N.  Y.  19,)  they 
are  articles  of  property  which,  under  such  an  arrangement,  could  not  be  oth- 
erwise lawfully  used,  and  under  the  authorities,  the  defendant  had  no  legal 
right  to  vote  upon  them  without  the  express  or  implied  assent  of  the  plain- 
tiff, the  pledgeor.  This  point  was  considered  in  Scholfield  v.  !Bnnk,  2  Cranch, 
C.  C.  115;  Vowell  v.  Thompson,  3  Cranch,  C.  C.  428;  Ex^parte  Willcocks,  7 
Cow.  402.  In  the  last  case  it  was  held  that,  until  the  pledge  was  enforced,  and 
the  title  made  absolute  in  the  pledgee,  and  the  name  was  changed  on  the  books, 
the  pledgeor  should  be  received  to  vote;  that  it  was  a  question  between  him 
and  the  pledgee  with  which  the  coi-poration  had  nothing  to  do.  Id.  411. 
These  cases  are  direct  and  decided  authorities  against  the  right  of  the  de- 
fendant to  vote  upon  the  shares,  and  the  principle  sustained  by  them  has  in 
no  respect  been  impaired  by  In  re  Barker,  6  Wend.  509,  or  In  re  Railroad 
Co.,  19  Wend.  135;  for  the  dispntes  which  were  there  made  the  subject  of 
adjudication  did  not  arise  between  parties  sustaining  the  relation  existing  be- 
tween the  plaintiff  and  the  defendant  to  this  action.  It  was  simply  made  a 
question  between  a  person  offering  to  vote,  who  was  registered  as  trustee  of 
the  shares  in  the  first  case,  and  described  as  cashier  in  the  second,  and  the 
corporation,  whether  such  registry  of  stock  authorized  the  person,  in  wjiose 
name  it  had  been  made,  to  vote  upon  it.  No  point  was  made  in  behalf  of  tlie 
party  beneficially  interested  in  the  shai*es,  and  for  that  reason  the  cases  are  in- 
applicable to  the  present  controversy;  for  here  it  has  been  shown  that  the  de- 
fendant, in  whose  name  the  shares  had  been  registered,  as  trustee,  has  no 
greater  or  other  right  than  that  of  a  pledgee,  which,  under  the  authorities 
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determining  the  effect  of  that  relation,  will  not  permit  him  to  vote  upon  them 
against  the  objection  of  the  plaintiff,  who  is  still,  to  that  extent,  entitled  to 
dictate  and  direct  the  use  which  may  be  made  of  them." 

The  opinion  of  the  court  in  the  case  from  which  this  rather  extensive  quo- 
tation is  made,  was  delivered  by  Judge  Daniels,  who,  for  nearly  25  years 
past,  has  been  upon  the  bench  of  the  supreme  court  and  court  of  appeals  of 
New  York,  and  whose  knowledge  of  the  various  decisions  of  the  courts  of  that 
state,  and  ability  to  discriminate  between  analogous  ones,  are  not  excelled  by 
any  jurist.  Said  opinion  was  concurred  in  by  Judges  Davis  and  Brady,  the 
former  of  whom  delivered  the  opinion  in  Railroad  Co.  v.  Schuyler ^  34  N.  Y. 
41,  to  which  the  counsel  have  referred  in  their  petition  apparently  with  great 
confidence. 

A  distinction  is  made  in  McHenry  v.  Jetoett,  which,  in  the  examination  of 
the  question  under  consideration,  is  liable  to  be  overlooked;  and  that  is  the 
difference  in  principle  between  a  case  where  parties  claim  a  right  to  represent 
stock,  and  it  is  challenged  by  the  corporation,  and  one  where  the  contention 
is  between  parties,  beneficially  interested  in  stock,  as  to  which  is  entitled  to 
represent  it.  The  corporation  might  not  have  any  right  to  refuse  to  allow  a 
party  to  be  registered  as  a  stockholder  in  the  company,  and  to  participate  in 
the  affairs  of  its  business,  while  another  party  might  very  properly  object 
to  it  as  the  exercise  of  unwarranted  authority,  and  a  fraud  upon  his  legal 
rights.  A  corporation  is  no  such  sacred  sanctuary  as  is  able  to  shield  those 
gaining  admission  to  it  from  the  responsibility  imposed  by  law.  Getting 
shares  of  stock  transferred  to  a  person  upon  the  bo6ks  of  the  corporation  does 
not  preclude  the  courts  from  inquiring,  when  the  matter  is  properly  before 
them,  by  what  right  the  transfer  was  made,  and  what  Immunities  it  confers. 
The  records  of  corporation  proceedings  are  not  absolute  verity,  or  conclusive 
of  the  right  of  parties  under  the  law.  They  may  show  that  a  person  is  a  stock- 
holder in  the  company,  and  entitled  to  vote  shares  of  stock  when  the  courts 
upon  an  investigation  ot  the  facts  would  adjudge  the  contrary.  The  question 
as  to  who  has  the  right  to  vote  shares  of  stock  must  ultimately  be  determined 
by  law,  and,  as  between  pledgeor  and  pledgee,  it  has  been  long  since  established 
that  the  right  belongs  to  the  former,  unless  accorded  by  him  to  the  latter.  A 
stipulation  to  that  effect  upon  the  part  of  the  latter,  or  from  which  it  would 
necessarily  be  implied,  would  doubtless  confer  the  right;  but,  as  said  in  J/c- 
Henry  v.  Jewett^  it  isn  question  between  the  two  parties  with  which  the  cor- 
poration has  nothing  to. 

Qualifluatdon  of  Director,  Upon  the  question  whether  an  assignee  of  a 
share  of  stock  is  a  stockholder  in  the  company,  so  as  to  be  eligible  to  the  office 
of  director  before  a  transfer  of  the  stock  is  made  upon  the  books  of  the  com- 
pany, I  can  see  no  reason  to  change  my  former  view.  The  language  of  Ra- 
pallo,  J.,  in  McNeil  v.  Bank,  quoted  'by  the  learned  counsel  for  the  petitioner, 
**that,  as  between  the  parties,  the  delivery  of  the  certificate,  with  assignment 
and  power  indorsed,  passes  the  entire  title,  legal  and  equitable,  in  shares,  etc., 
and  that  the  transferee  acquires  the  entire  right  to  the  stock,  subject  to  only 
such  liens  or  claims  as  the  corporation  may  have  upon  it,  and  excepting  the 
right  to  vote  at  elections,"  etc.,  is  more  in  favor  of  tliat  view  than  against  it. 
If  it  were  a  case  where  the  legislature  had  provided  that  the  stock  should  be 
transferable  only  on  the  books  of  the  company,  the  position  contended  for  by 
the  counsel  might  be  tenable;  but  where  that  is  only  required  as  a  compliance 
with  the  by-laws  of  the  company,  to  facilitate  the  management  of  its  affairs, 
I  cannot  think  it  is.  It  seems  to  me  tliat  a  sale  of  a  share  of  stock  to  a 
party,  evidenced  by  a  written  transfer  and  delivery  of  the  certificate,  consti- 
tutes him,  under  the  laws  of  this  state,  a  stockholder,  within  the  meaning  of 
the  statute,  providing  that  no  person  is  eligible  to  tlie  ofiice  of  director  unless 
he  is  a  stockholder  in  the  corporation.  Who  could  be  the  stockholder  in  such 
case  except  the  purchaser  of  the  share?    Certainly  not  the  seller,  after  having 
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sold  it,  Tfceived  the  purchase  price  therefor,  delivered  over  the  certificate  with 
a  written  assignment  indoi*sed  thereon,  and  done  every  act  in  his  power  to  ren- 
der the  sale  complete,  although  his  name  still  remained  upon  the  books  of  the 
company  as  owner.  It  might,  with  full  as  much  reason,  be  claimed  that  the 
grantor  of  real  property  continued  the  owner  of  the  fee  until  the  grantee  re- 
corded his  deed  from  the  former.  The  grantor,  in  fact,  has  power  over  real  prop- 
erty after  executing  the  deed  in  such  a  case  which  the  vendor  of  stock  does  not 
possess  over  a  share  so  transferred.  The  former,  by  again  selling  the  real 
property  to  an  innocent  purchaser,  might  cut  off  the  riglit  conveyed  to  his  first 
grantee,  while  the  vendor  of  the  stock,  after  delivering  over  the  certificate 
with  the  assignment  indorsed,  would  be  wholly  powerless  to  affect  his  first 
vendee  by  a  second  sale.  The  books  of  the  cr>rporation  are  evidence  as  to  who 
are  the  holders  of  the  stock;  but  not  conclusive  evidence  upon  that  point. 
The  law  must  ultimately  determine  the  question  from  all  the  facts  in  the  case. 
It  would  be  caiTying  the  doctrine  of  nicety  to  an  absurd  extent  to  hoW  that  a 
party,  although  he  had  sold  out  his  entire  stock  in  a  corporation,  or  where  it 
had  been  sold  out  upon  a  lawful  execution  against  him,  would  still  have  the 
right,  if  the  transfer  had  not  been  made  upon  the  books  of  the  company,  to 
manage  its  most  important  affairs  in  defiance  of  the  real  substantial  owner  of 
the  stock.  Yet  it  seems  to  me  that  the  rule  contended  for  by  the  counsel*  if 
carried  out  to  its  logical  sequence,  would  necessarily,  under  certain  conditions 
that  might  arise,  lead  to  such  result. 


(15  Or.  644)  ^  A  ^     ,        .  ^ 

SovERN,  Adm'r,  etc.,  t>.  Toran. 

« 

(Supreme  Court  of  Oregon,    January  31,  1887.) 

1,  Tbovbr  and  Conveksion— Finding  Secreted  Money— Evidence — Nonsuit. 

In  an  action  by  an  administrator  to  recover  the  sum  of  $1,926.85.  alle^^ed  to  have 
belonged  to  deceased,  and  to  have  been  converted  by  defendant,  the  evidence  tended 
to  show  that  the  ^ame  amount  had  been  found  in  two  purses,  one  containing; 
$826.85,  the  other  $1,000,  under  a  barn  floor,  on  premises  which  defendant  occu- 
pied, by  persons  who  delivered  it  to  him ;  that,  at  the  time  of  her  death,  deceased 
occupied  the  premises,  had  that  amount  of  money,  and  only$2.50  was  found  in  her 
immediate  possession:  that,  while  dying,  deceased  tried  to  tell  a  by-standersomethinfr 
about  secreted  money,  but  failed  to  speak  intelligently ;  and  that  the  purses  found 
in  the  barn  were  in  separate  cans,  and  had  evidently  been  put  there  lor  safe-keep- 
ing. Held,  that  these  iact.M  tended  to  show  that  the  money  in  the  purses  belonged 
to  deceased,  and  that  defendant  had  reason  to  believe  so,  and  a  judgment  of  non- 
suit was  erroneous. 

2.  Same—Duty  of  Finder  to  Make  Inquiry. 

When  money  is  found  under  circumstances  charging  the  finder  with  notice  that 
it  belongs  to  a  particular  person,  the  tinder  must,  before  taking  action  under  a 
statute  providing  a  method  for  disposing  of  lost  money,  make  suitable  inquiry  as 
to  the  ownership. 

Appeal  from  circuit  court,  Lane  county. 

Thayer,  J.  The  appellant,  as  such  administrator,  commenced  an  action 
in  said  circuit  court,  against  the  respondent,  to  recover  ;$1,926.85,  alleged  in 
his  complaint  as  belonging  to  the  said  estate,  which  had  gone  into  the  pos- 
session of  the  respondent,  and  been  converted  by  him.  The  respondent  de- 
nied the  material  allegations  of  the  complaint,  and  set  up,  as  a  further  de- 
fense, the  following:  "That  on  the  twenty-second  day  of  March,  1884,  upon 
the  premises  owned  and  occupied  by  defendant,  one  Hugh  Gray  found  one 
purse  of  money  amounting  to  the  sum  of  ^926.85,  and  one  Darwin  E.  Yoran 
found  one  purse  of  money  amounting  to  the  sum  of  81»000.  That  the  said 
Hugh  Gray  and  Darwin  E.  Yoran  delivered  the  said  two  packages  of  money 
to  this  defendant  to  be  disposed  of  according  to  law,  and  subject  to  their  claim 
as  such  finders.  That  this  defendant,  as  such  holder  of  said  money,  in  com- 
pliance with  title  2  of  chapter  18  of  the  General  Laws  of  Oregon,  did,  on  the 
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twenty-fourth  day  of  March,  1884,  give  notice  in  writing  to  the  clerk  of  Lane 
county,  Oregon,  of  sucii  fuuling;  did  also  on  said  day  cause  a  similar  notice  to 
be  posted  up  in  two  public  places  in  said  county,  as  follows:  one  at  the 
court-liouse,  and  one  at  the  post-ofBce  in  Eugene  city,  Oregon;  did  also  pub- 
lish a  notice  of  such,  printed  in  the  Oregon  State  Journal,  a  newspaper  pub- 
lished weekly  in  said  county,  for weeks  in  siiccession,  the  firht  inser- 
tion thereof  being  on  the day  of  March,  1884.  That  no  owner  ap- 
peared within  one  year  from  the  date  of  such  notice,  and  claimed  said  sums 
of  money.  That  on  the  twenty-fifth  day  of  March,  1885,  and  before  any  no- 
tice was  given  to  the  said  defendant  of  any  claim  to  said  money,  and  before 
the  commencement  of  this  action,  defendant  did,  incompliance  with  the  afore- 
said statute  of  Oregon,  deliver  to  B.  U.  James,  county  treasurer  of  said  Lane 
county.  Oregon,  the  sum  of  $961.85,  being  one-half  the  value  of  theaforesaid 
$1,926.85,  less  the  sum  of  $2,  paid  for  publishing  said  notice.  That  said  de- 
fendant did,  at  the  same  time  deliver  to  the  said  II ngh  Gray,  aforesaid,  the  sum 
of  $462,90,  and  did  deliver  to  the  said  Darwin  E.  Yoranthe  sum  of  $499  50.  • 
That  the  said  sums  of  money  were  delivered  to  this  defendant  as  bailee  by  said 
finders,  and  the  same,  or  that  portion  to  which  each  was  entitled  under  the 
aforesaid  law,  was  delivered  to  the  aforesaid  finders,  and  paid  over  to  said 
treasurer  of  Lane  county,  Oregon,  before  demand  was  made,  or  this  action 
commenced." 

The  appellant  filed  a  motion  to  strike  out  the  further  defense,  which  the 
court  denied,  and  he  thereupon  filed  a  demurrer  thereto,  and  the  court  over- 
ruled that.  He  then  filed  a  reply  denying  it,  and  in  which  he  allegetl  that  the 
decedent  in  her  life-time  placed  said  two  purses  of  money,  Mentioned  in  the 
answer,  on  the  premises  therein  mentioned  for  safe-keepii)g,  and  that  she 
owned  said  purses  at  said  time,  or  was  lawfully  in  possession  thereof,  and  that 
said  purses  were  never  at  any  time  lost. 

Upon  the  trial  by  jury,  the  appellant  gave  evidence  that  the  decedent,  at  the 
time  of  her  death,  occupied  the  premises  upon  which  the  money  was  found; 
that  slie  had  money  corresponding  in  amount  with  the  money  found ;  that  she 
was  accustomed  to  secrete  her  money  about  the  premises;  that  at  the  time  of 
her  death  no  money  was  found  upon  her,  or  within  her  immediate  possession, 
except  about  $2.50;  that  while  dying  she  attempted  to  tell  her  daughter,  Mrs, 
Ralston,  something  about  money,  and  indicated  that  it  was  secret^,  but  was 
too  weak  to  state  intelligently  regarding  it;  that  the  money  was  found  under 
the  floor  of  the  barn  upon  the  premises;  that  a  piece  of  plank  constituting  a 
part  of  the  floor  in  the  corner  of  the  barn  was  lifted  up,  and  the  money  was 
found  there  in  purses  that  were  in  two  separate  cans,  and  which  evidently  had 
been  placed  there  for  safe-keeping  by  some  one.  Upon  submission  of  the 
appellant's  testimony,  the  court,  upon  motion  of  the  respondent's  counsel, 
granted  a  nonsuit,  and  entered  the  judgment  appealed  from. 

This  ruling  is  claimed  by  the  appellant's  counsel  to  have  been  erroneous, 
and  in  my  opinion  it  was.  The  testimony  and  circimistances  tended  to  prove 
that  the  money  belonged  to  tlie  deceased  at  the  tirtie  of  her  dt  ath,  and  that  the 
respimdent  had  reason  to  believe  that  such  was  the  fact.  She  had  been  in  the 
occupation  of  the  premises  where  it  was  discovered,  and  it  had  unquestionably 
been  left  at  the  place  where  it  was  found,  intentiomdly.  It  was  certainly  his 
duty  to  make  suitable  inquiry  before  claiming  that  it  was  lost  money.  The 
evidence  should  have  been  submitted  to  the  jury,  and  if  they  had  found  a 
verdict  thereon,  it  would  have  been  upheld. 

The  judgment  should  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Strahan,  J.,  having  been  of  counsel  in  the  above  cause,  took  no  part  in 
the  consideration  of  the  same  in  the  supreme  court.   - 
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(iaoi  Nev.  70) 

State  v.  One-Arm  Jim.    (No.  1,265.) 

(Supreme  Court  of  Nevada,    October  15,  1887.) 

Appeal— For  Delay— APFrRMANCE. 

On  appeal,  when  there  is  no  assignment  of  errors  and  no  appearance  by  either 
party,  and  it  is  evident  that  the  appeal  was  taken  merely  for  delay,  thp  judgment 
of  the  lower  court  wiU  be  aflBrnied. 

Appeal  from  district  court,  Humboldt  county;  K.  R.  Bigelow,  Judge. 

Hawley,  J.  Appellant  was  convicted  of  murder  in  the  first  degree.  It 
does  not  appear  from  the  transcript  on  appeal  that  any  exceptions  were  taken 
during  the  trial  of  the  cause.  No  counsel  have  appeared  in  this  court  for  either 
'  party,  and  it  is  evident  that  the  appeal  is  without  merit.  It  presents  no  ques- 
tion for  our  consideration,  and  must  have  been  taken  simply  for  delay.  In  a 
letter  presented  to  the  board  of  pardons,  the  attorney  who  defended  appellant 
in  the  district  court  said :  "I  appealed  the  case,  and  got  stay  of  execution,  sim- 
ply to  give  time  to  apply  for  commutation.  If  commuted,  will  dismiss  appeal, 
as  there  are  tijo  errors.'* 

The  judgment  appealed  from  is  alUrraed,  and  the  district  court  is  directed 
to  designate  a  day  for  carrying  its  sentence  into  execution. 


ao  Cok),  297) 

Dallas  t?.  Redman. 

{Supreme  Court  of  Colorado.    October  18,  1887.)  i 

Constitutional  Law— Titles  of  Acts— Amendment  of  Code. 

Const.  Colo.  &rt  5,  §  21,  provides  that  "no  bill,  except  j^eneral  appropriation  bills, 
shall  be  passed  containing  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title;  but  if  any  subject  shall  be  embraced  in  any  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
oe  so  expressed."  An  act  (Sess.  Laws  Colo.  1883,  p.  112)  entitled  '*  An  act  to  amend 
an  act  entitleil  'An  act  providing  a  systeip  of  procedure  in  civil  actions  in  the  courts 
of  justice  of  the  state  oi  Colorado,'  approved  March  17,  1877,  and  to  further  amend 
a  certain  amended  section,  and  to  revive  and  amend  a  certain  repealed  section 
thereof,"  provides  (section  1)  for  an  amendment  to  section  63,  Civil  Proc.  Act;  sec- 
tion 2  provides  for  the  re-enacting  and  amending  section  99  of  said  act,  before  re- 
pealed, and  for  the  establishment  of  procedure  by  intervention  in  attachment,  and 
section  3  provides  for  the  amendment  of  Code  Civil  Proc.  g  159.  Held,  that  the  act 
referred  to  contains  but  one  subject,  clearly  expressed  in  its  title,  and  is  constitu- 
tional. • 

Commissioners'  decision.     Error  to  district  coui-t,  Saguache  county. 

This  was  an  action  brought  by  Mrs.  Dallas  against  G.  A.  Gibbs,  upon  a 
promissory  note,  for  balance  due  thereon  of  about  81,500.  A  writ  of  attach- 
ment was  duly  issued  in  the  case,  and  certain  real  estate  and  personal  prop- 
erty seized  thereunder;  whereupon  Mrs.  Redman,  the  defendant  in  error, 
claiming  to  be  the  owner  of  said  real  and  personal  property,  came  and  filed 
her  plea  of  intervention  in  the  case,  setting  forth  that  she  was  the  owner  and 
lawfully  seized  and  possessed  of  said  property,  which  had  been  seized  under 
the  writ;  to  which  pleading  the  plaintiff  filed  a  motion  to  strike  from  the  files, 
as  follows:  "(1)  Because  there  is  no  law  of  this  state  authorizing  any  such 
paper  to  be  filed  in  such  case.  (2)  Because  the  pretended  law  under  which 
such  paper  purported  to  have  been  filed  is  in  conflict  with  the  constitution  of 
this  ?tate." 

The  court  denied  the  motion,  and  ruled  the  plaintiff  to  plead  to  the  petition 
of  the  intervenor;  whereupon  the  plaintiff  answered  the  same,  denying  the 
allegations  thereof,  together  with  some  affirmative  allegations,  to  which  there 
was  a  replication;  so  that  the  issues  between  the  plaintiff  and  the  intervenor 
were  made  up,  and  the  same  were  tried  to  a  jury.  The  verdict  was  for  the 
intervenor,  the  defendant  in  error  here,  that  she* was  the  owner  of  the  said 
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property  and  entitled  thereto.  Plaintiff  filed  a  motion  for  a  new  trial  upon 
the  same  grounds  set  forth  in  said  motion  to  strike,  together  with  other  rea^ 
sons,  referring  to  the  admission  and  rejection  of  evidence  on  the  trial;  which 
other  reasons  were  not  presented  to  this  court  on  assignment  of  error,  as  the 
evidence  at  the  trial  was  not  made  a  part  of  the  record.  The  court  denied 
the  motion  for  a  new  trial,  and  gave  judgment  upon  the  verdict.  A  final 
judgment  was  given  for  plaintiff  against  defendant  GHbbs  for  amount  of  de- 
mand, and  plaintiff  brings  the  case  here  on  error  assigned  against  the  inter- 
vener, defendant  in  error. 

Assignment  of  errors,  as  follows:  (1)  The  court  below  erred  in  overrul- 
ing the  plaintiff  in  error's  motion  to  strike  the  pretended  petition  of  interven- 
tion of  th^  defendant  in  error,  filed  July  13,  1883,  from  the  files  of  the  court, 
and  of  this  cause.  (2)  The  court  below  erred  in  overruling  plaintiff's  motion 
for  a  new  trial.  (3)  The  court  erred  in  not  sustaining  the  motion  to  strike 
the  prcjtended  petition  of  intervention  from  the  files,  upon  the  grounds  set  forth 
in  said  motion.  (4)  The  court  erred  in  not  sustaining  the  motion  for  a  new 
trial  for  the  fii-st  ground  in  said  motion  set  forth.  (5)  The  district  court  erred 
in  dissolving  the  attachment  as  to  the  property  described  in  the  pretended  peti- 
tion of  intervention. 

George  Puhl,  for  plaintiff  in  error.     C  A.  Allen»  for  defendant  in  error. 

Stallcup,  C.  By  the  assignment  of  errors  and  argument  of  counsel,  we 
have  one  question  presented  for  consideration,  and  that  is  to  the  constitu- 
tionality of  the  act  of  1883,  providing  the  remedy  by  intervention  where  the 
property  attached  in  an  action  is  claimed  by  a  person  not  party  to  the  action. 
It  is  insisted  on  the  part  of  the  appellant  that  the  act  is  unconstitutional  and 
void,  for  the  reason  that  the  title  thereto  does  not  sufficiently  express  the  sub- 
ject-matter thereof,  as  required  by  section  21  of  article  5  of  our  constitution. 
The  title  of  said  act  is  as  follows:  **  An  act  to  amend  an  act  entitled  *An  act 
providing  a  system  of  procedure  in  civil  actions  in  the  courts  of  justice  of  the 
state  of  Colorado.'  approved  March  17,  1877,  and  to  further  amend  a  certain 
amended  section,  and  to  revive  and  amend  a  certain  repealed  section  thereof .  ** 
The  said  act  may  be  found  on  page  112  of  Session  Laws  of  1883.  It  contains 
three  sections  beside  the  "emergency  clause"  section.  The  first  section  thereof 
amends  section  53  of  the  act  providing  a  system  of  procedure  in  civil  actions. 
The  second  section  is  as  follows: 

"Sec.  2.  Section  ninety-nine  of  said  act,  having  been  heretofore,  repealed, 
is  hereby  revived,  re-enacted,  and  amended  so  as  to  read  as  follows:  Sec. 
99.  In  all  cases  of  attachment,  any  person  other  than  the  defendant,  claiming 
any  of  the  property  attached,  or  any  lien  thereon  or  interest  therein  may 
intervene  without  giving  bail,  but  the  property  attached  shall  not  thereby  be  re- 
plevied or  released.  Such  intervention  shall  be  by  verified  petition  stating  the 
right  or  interest  which  the  intervenor  claims  in  or  to  such  property;  and  the 
same  may  be  filed  in  said  cause  at  anytime  before  the  trial  of  the  cause  upon 
its  merits;  and  as  soon  as  notice  of  the  intervention  shall  be  given  to  the  inter- 
ested parties  to  the  action,  or  their  attorneys,  with  i-easonable  opportunity  to 
them  to  defend  against  the  same,  the  same  shall  be  tried  as  follows:  If  the 
intervenor  claim  the  absolute  title  or  ownership  to  the  property,  either  party 
shall  be  entitled  to  trial  by  jury;  but  if  the  claim  be  by  mortgage,  or  some 
interest  less  than  full  title  Or  ownership,  the  trial  shall  be  by  court,  unless 
the  court  shall  direct  an  issue  to  a  jury.  In  case  the  verdict  or  finding  Shall 
be  for  the  intervenor,  the  damages  which  he  has  suffered  by  reason  of  the  attach- 
ment of  the  property  may  be  assessed  in  such  verdict  or  findings,  and  the  in- 
tervenor shall  recover  the  same,  together  with  his  co3ts.  of  the  plaintiff  in 
the  attachment,  and  the  court  shall  render  such  judgment  in  reference  to  the 
attached  property  as  will  secure  the  right  of  the  intervenor  thereto  or  therein, 
according  to  such  verdict  or  finding;  and  in  case  the  verdict  or  finding  shall 
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be  for  the  plaintiff,  he  stall  recover  costs  against  such  intervenor;  and  the 
court  may  require  the  intervenor  to  give  security  for  costs  for  likfe  causes  and 
in  like  manner  as  the  plaintiff  may  be  required  to  give  security  for  costs  in 
civil  actions. "  . 

The  third  section  amends  section  159  of  the  act  providing  a  system  of  pro- 
cedure in  civil  actions. 

Section  21  of  article  5  of  our  constitution  is  as  follows: 

"Sec.  21.  No  bill  except  general  appropriation  bills  shall  be  passed  contatn- 
ing  more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title;  but, 
if  any  subject  shall  be  embraced  in  any  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so  ex- 
pressed." ^ 

The  act  referred  to  contains  but  one  subject,  and  the  same  is  clearly  expressed 
in  the  title;  In  the  case  of  Clare  v .  People,  9  Colo.  122, 10  Pac.  Rep .  799,  where 
this  same  constitutional  provision  was  considered  by  this  couii;,  with  reference 
to  an  act  eotitled  "An.  act  to  facilitate  the  recovery  of  ore  taken  by  theft  or 
trespass,  to  regulate  the  sale  and  disposition  of  the  same,  and  for  the  better 
protection  of  min<^ owners,"  this  court  held  that,  there  being  but  one  general 
subject  expressed,  the  fact  tiiat  the  legislature  saw  fit  to  incumber  the  title 
with  two  specifications,  under  that  subject,  does  not  render  it  obnoxious  to  this 
constitutional  provision ;  also  that  the  purpose  of  this  constitutional  provision 
was  to  prevent  imposition  upon  the  legislature  and  the  people,  through  the 
practice  of  dealing  in  bills  with  subjects  of  which  the  titles  give  no  intimation; 
that  this  constitutional  inhibition  must  receive  a  reasonable  interpretation, 
and,  whenever  a  matter  contained  in  the  statute  may  fairly  be  considered  ger- 
mane to  the  subject  expressed  by  the  title,  it  is  sufficient. 

The  judgment  should  be  affirmed. 

By  the  Coitkt.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  affirmed. 


(10  Colo.  223) 

Brophy  v.  Hyatt. 
{Supreme  Court  of  Odorado,    October  18,  1887.) 

1.  Municipal  Corporations— Ohdi nances  — PowKft  to  Impound  and  Sell  Stock  Run- 

ning AT  Large. 

Gen.  8t.  Colo.  958,  J  14,  par.  46,  gives  the  town  authorities  power  "to  declare 
what  shall  be  a  nuisance,  and  to  abate  the  same,  and  to  impose  fines  upon  parties 
who  may  create,  continue,  or  suffer  a  nuisance  to  exist."  Paragraph  50  i^ives  tliem 
power  "to  regulate,  restrain,  and  prohibit  the  running  at  large  of  horses,  cattle, 
swine,  sheep,  goats,  geese,  and  dogs,  and  to  impose  a  license  fee  upon  dogs."  The 
amendatory  act  of  1879 (Gen.  St.  999) gives  them  power  to  "authorize  the  impound- 
ing and  summary  sale  of  horses,  cattle,  sheep,  goats,  swine,  and  geese,  found  run- 
ning at  large  within  »uch  city  or  town  contrary  to, any  ordinance  thereof."  Held, 
that  an  ordinance  requiring  the  village  marshal  to  take  up,  impound,  and  ^ell 
stock  found  running  at  large  within  the  corporate  limits  of  the  town,  was  within 
the  power  given  to  the  town  authorities. 

2.  Same — Constitutionality — Notice  op  Sal&^Due  Process  of  Law. 

An  ordinance  requiring  potice  of  the  sale  of  an  impounded  animal  to  be  given, 
and,  if  his  property  has  been  wrongfully  seized,  allowing  the  owner  an  ample  rem- 
edy in  an  action  to  recover  his  property,  or  its  value,  is  not  in  conflict  witn  Const. 
Colo.  art.  2,  J  25,  which  provides  that "  no  person  shall  be  deprived  of  property  with- 
out due  process  of  law." 

3.  Same— Forfeiture  of  Impounded  Animau. 

An  ordinance  authorizing  the  sale  of  impounded  animals  provided  that  "if  any 
animal  shall  be  sold  for  more  than  sufficient  to  pay  the  officer's  fees  and  expenses 
aforesaid,  such  excess  shall  be,  by  the  officer  making  the  sale,  deposited  in  the 
town  treasury,  to  be  paid  upon  the  order  of  the  board  of  trustees  to  the  owner  or 
owners  of  such  animals,  upon  claim  and  proper  proofs  before  said  board."  Held^ 
that  this  ordinance  did  not  work  a  forfeiture  of  the  impounded  animals. 
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4.  Same — Adoption  of  Ordinance— Record  of  Yeas  and  Kays. 

A  record  of  a  meeting  of  a  board  of  trustees  which  recited,  respecting  the  adop- 
tion of  an  ordinance,  that,  *'  Upon  the  ballot  beint?  spread  for  its  approval  and 
adoption,  the  voles  stood  as  follows:  Ayes,  W.  R.  Neal,  C  W.  Givens,  L.  Conley, 
George  II.  Shone.  D.  R.  Smith,  and  William  Sabine.  Nx>es,  none," — showed  a  suf- 
ficient compliance  with  Gen.  St.  Colo.  ^  3324,  which  provides  that,  "on  the  passage 
of  or  adoption  of  a  by-law  or  ordinance  *  *  *  by  any  council  or  board  of  trus- 
tees of  the  municipal  corporation,  the  yeas  and  nays  shall  be  called  and  recorded." 

.5   £aME— ArPOINTMFNT  OF   MARSHAL — RECORD — INTERLINEATION. 

The  record  of  the  appointment  of  a  village  marshal  was  read  and  approved  by 
the  board  of  trustees,  as  being  in  accordance  with  the  facts.  The  validity  of  his  ap- 
pointment was  questioned  because  the  record  was  interlined.  Meld,  that  the  inter- 
lineation was  immaterial. 

EiTor  to  district  coftrt,  Conejos  coimty. 

This  is  a  suit  brought  by  the  plaintiff  in  error  against  the  defendant  in  er- 
ror, for  trespass,  for  unlawfully  taking,  conveying  away,  detaining,  and  sell- 
ing a  milch  cow,  the  property  of  the  plaintiff  in  error,  to  his  damage  in  the 
sum  of  SIOO.  Defendant  in  error  admits  the  taking,  conveying  {\way,  detain- 
ing, and  selling  the  cow,  but  justifies  as  marshal  of  the  town  of  Alamosa,  and 
that  he  took  said  cow  while  running  at  large  in  the  said  town,  in  yiolation  of 
^n  ordinance  requiring  the  taking  up,  impounding,  and  sale  of  stock  found  run- 
ning at  large  within  the  corporate  limits  of  said  town.  All  material  allegti- 
tions  of  the  answer  are  denied  by  the  replication.  Judgment  for  the  defend- 
ant, and  writ  of  error  to  the  supreme  court.  Sections  of  ordinance  consid- 
ered: 

"Sec.  16.  It  is  hereby  made  the  duty  of  the  miirshal  to  take  up  and  confine 
in  a  secure  pen,  or  place  provided  for  the  purpose,  every  hog,  shoat,  pig,  goat, 
mule,  horse,  mare,  gelding,  stallion,  jack,  ass,  jenny,  sheep,  ram,  or  goose,  or 
any  cow,  ox,  calf,  steer,  or  bull,  found  running  at  large  within  the  corporate 
limits  of  the  town;  and  no  such  animal  taken  up  and  confined  as  aforesaid, 
shall  be  released  until  the  owner  or  owners,  or  some  person  for  him  or  them, 
shall  pay  to  such  officer  having  such  animal  in  charge  the  sum  of  one  dollar, 
as  his  fee  for  taking  up,  or  receiving  and  discharging,  each  and  every  such 
animal  taken  up  and  confined  as  aforesaid,  and  the  sum  of  fifty  cents  for  the 
suitable  and  proper  sustenance  of  each  and  every  such  animal,  for  every 
twenty-four  hours  the  same  shall.be  kept. 

"Sec.  17.  The  marshal  is  hereby  authorized  and  empowered  to  sell  at  public 
vendue,  any  animals  taken  up  and  confined  as  aforesaid,  five  days'  notice  at 
least  of  place  and  time  of  sale  having  been  given,  by  posting  at  least  three 
notices  in  the  most  conspicuous  places  in  said  town.  But  if  said  animals,  or 
any  of  them,  are  redeemed,  or  an  offer  is  made  to  redeem  them  by  paying  the 
officer's  fees,  together  with  the  expenses  for  sustenance,  and  advertising  as 
aforesaid,  at  any  time  before  they  are  actually  sold,  the  same  shidl  not  be  sold, 
but  shall  be  released  by  the  olHcer  having  the  same  in  keeping.  The  mai-shal 
shall  render  to  the  board  of  trustees,  at  least  once  each  quarter,  a  true  state- 
ment of  all  fees  and  money  received  by  him  for  the  animals  sold,  and  the  dis- 
position made  by  him  of  sucli  money. 

"Sec.  18.  If  any  animal  shall  be  sold  for  more  than  sufficient  to  pay  the 
officer's  fees  and  expenses  aforesaid,  such  excess  shall  be,  by  the  ofiicer  mak- 
ing the  sale,  deposited  in  the  town  treasury,  to  be  paid  upon  the  order  of  the 
board  of  trustees  to  the  owner  or  owners  of  such  animals,  upon  claim  and 
proper  proofs  before  said  board. " 

C.  C.  Holbrookf  for  plaintiff  in  error.  Wells,  Smith  &  Macon,  for  defend- 
ant in  error. 

Elbert,  J.  It  appears  that  the  town  of  Alamosa  was  duly  incorporated 
under  the  general  statute  concerning  towns  and  cities.  Gen.  St.  958.  By 
Virtue  of  section  14,  paragraph  45  of  this  act,  the  town  authorities  had  power 
'*to  declare  what  shall  be  a  nuisance,  and  to  abate  the  sauie,  and  to  Jmpose 
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.  fines  upon  parties  who  may  create,  continue,  or  suffer  a  nuisance  to  exist." 
And  under  paragraph  50,  power  "to  regulate,  restrain,  and  prohibit  the  run- 
ning at  large  of  horses,  cattle,  swine,  sheep,  goats,  geese,  and  dogs,  and  to  im- 
pose a  license  fee  upon  dogs."  Under  the  amendatory  act  of  1879  (Gen.  St. 
999)  they  have  power  "to  authorize  the  impounding  and  summary  sale  of 
horses,  cattle,  sheep,  goats,  swine,  and  geese,  found  running  at  large  within 
such  city  or  town  contrary  to  any  ordinance  thereof."  Under  these  provis- 
ions, the  power  of  the  town  authorities  to  pass  the  ordinance  in  question  ap- 
pears to  have  been  ample.  The  record  offered  in  evidence  sufficiently  showed 
the  adoption  of  the  ordinance  in  accordance  with  the  requirements  of  law. 

Section  3324  of  the  General  Statutes  provides  that,  "on  the  passage  or  adop- 
tion of  a  by-law  or  ordinance  *  *  *  by  any  council  or  board  of  trustees 
of  the  municipal  corporation,  the  yeas  and  nays  shall  be  called  and  recorded." 
In  the  case  of  Tracey  v.  People,  6  Ck>lo.  151,  this  provision  was  held  manda- 
tory, and  the  case  is  cited  in  support  of  the  objection  that  in  the  adoption  of 
the  ordinance  we  are  considering,  there  was  no  compliance  by  the  town  au- 
thorities with  this  mandatory  statute.  The  object  of  the  requirement  that 
"the  yeas  and  nays  shall  be  called  and  recorded,"  is  to  fix  the  individual  re- 
sponsibility for  municipal  legislation,  of  each  and  every  member  of  the  coun- 
cil or  board  of  trustees  present  and  voting,  by  a  sure,  permanent, ^nd  public 
record,  showing  how  he  voted  upon  each  and  every  by-law  or  ordinance 
adopted.  Steckert  v.  City  of  East  Saginaw^  22  Mich.  109.  In  the  case  of 
Tracey  v.  People,  supra,  the  minutes  of  the  meeting  of  the  board  at  which  the 
ordinance  in  question  was  adopted,  recited  only  that  the  several  aiticles  of  the 
ordinance  were  "adopted  as  read."  This  w^as  clearly  insufticient  to  show  a 
compliance  with  the  law.  In  the  case  at  bar,  the  record  of  the  meeting  of  the 
board  of  trustees  recites,  respecting  the  adoption  of  the  ordinance  we  are  con- 
sidering, that  "upon  the  ballot  being  spread  for  its  approval  and  adoption, 
the  votes  stood  as  follows:  Ayes,  W.  R.  Neal,  C.  W.  Givens,  L.  Conley, 
George  H.  Shone.  D.  R.  Smith,  and  William  Sabine.  Noes,  none. "  We  think 
this  sutficient.  Thie  yeas  and  nays  were  ascertained  and  recorded.  This  sat- 
isfied the  essential  requirements  of  the  statute.  While  the  usual  parliamen- 
tary mode  of  taking  such  a  vote  is  by  a  call  of  the  foil,  and  was  doubtless  con- 
templated by  the  law-maker,  still  it  is  not  to  be  regarded  as  essential.  Any 
mode  by  which  the  vote  of  each  member  is  clearly  and  definitely  ascertained 
for  the  purposes  of  the  record  is  sufticient. 

In  respect  to  the  constitutional  objections  urged  by  counsel  it  may  be  said: 

1.  The  ordinance  does  not,  strictly  speaking,  declare  or  work  a  forfeiture 
of  impounded  animals,  since  it  provides  for  the  payment  of  the  proceeds  of 
the  sale  to  the  owner,  after  deducting  the  costs  of  the  proceeding. 

2.  Notice  of  the  sale  is  required  to  be  given,  and  the  owner,  if  his  property 
lias  been  wrongfully  seized,  has  an  ample  remedy  in  an  action  to  recover  the 
property,  or  its  value.  Such  an  ordinance  is  not  in  conflict  with  section  25, 
art.  2,  of  the  constitution,  which  provides  that  "no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law."  This  has  been  fre- 
quently held  with  respect  to  similar  ordinances  and  constitutional  provisions. 
1  Dill.  Mun.  Corp.  §§  150,  848,  and  cases  cited;  Oosselink  v.  Campbell,  4 
Iowa,  296;  Roberts  v.  Ogle,  30  111.  460;  Hart  v.  Mayor,  etc.,  9  Wend.  589; 
Orover  v.  Huckins,  26  Mich.  476;  Mayor,  etc,  v.  Lanham,  67  Ga.  753;  Mayor, 
eta,,  V.  Ki7ig,  7  Lea,  442;  Campau  v.  Langley,  39  Mich.  451;  Campbell  v. 
Evans,  45  N.  Y.  356. 

The  objections  taken  to  the  validity  of  the  defendant's  appointment  as  mar- 
shal were  not  well  taken.  First.  The  election  of  Johnston,  his  predecessor, 
was  only  for  one  month,  and  his  term  of  office  having  expired,  it  was  compe- 
tent for  the  board  to  elect  a  successor.  Second,  The  record  showed  his  elec- 
tion by  ballot,, if,  as  contended,  this  mode  of  appointment  is  coiitemplated  by 
statute.  That  the  record  was  interlinetl  wa»  not  material,  so  long  as  it  was 
v.l5p.no.8— 26 
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read  and  approved  by  the  board,  as  being  in  accordance  with  the  facts. 
There  is  some  contention  that  the  prescribed  notices  were  not  posted  for  the 
length  of  time  required  by  the  ordinance,  but  an  examination  of  the  evidence 
leaves  no  doubt  that  the  ordinance  was  complied  with  in  this  important  par- 
ticular. 

The  judgment  of  the  court  below  must  be  affirmed. 


aO  Colo.  270) 

Kinney  v.  Wood. 

(Suprnne  Court  of  Colorado.    October  18,  1887. 

L  A88IGNMBNT — EVIDENCE  OF. 

In  an  action  on  an  account,  defendant  claimed  that  plaintiff  had  assigned  the  ac- 
count before  suit.  The  only  evidence  offered  was  that  of  a  witness  woo  testided 
that  in  November,  1882,  she  presented  an  order  of  plaintiff  on  defendant  to  him,  and 
be  said  be  would  try  to  pay  her  a  part  of  the  account  that  evening;  that  she  pre- 
sented th^  order  at  another  time,  and  defendant  made  no  objection  to  it,  but  told 
her  be  would  pay  it  all;  that  she  never  presented  the  order  after  Thanksgiving  of 
that  year.  Plaintiff  testified  that  defendant  owed  him  the  account,  and  plaintiff 
and  his  witness  testified  that  plaintiff  demanded  i>ayment  of  such  account  in  De- 
cember, 1882,  and  that  defendant  then  promised  to  pay  him.  Beid^  that  the  evi- 
dence failed  to  show  that  the  account  had  been  assigned,  and  sufficiently  showed 
that  plaintiff  was  the  owner  at  the  time  of  suit. 
2.  Appeal — Review  of  Evidence— Trial  by  Court. 

The  rule  that  where  the  evidence  is  conflicting,  and  the  verdict  is  not  manifestly 
against  the  weight  of  evidence,  the  verdict  will  not  be  disturbed  on  appeal,  applies 
equally  where  a  jury  is  waived  and  the  issues  of  fact  are  tried  by  the  court. 

Commissioners'  decision. 
Error  to  San  Miguel  county  court. 

JB.  Miles,  for  plaintiff  in  error.  R,  D,  Thompson  and  W.  H.  Gabhert,  for 
defendant  in  error. 

KisiNG,  C.  The  defendant  in  error  brought  an  action  in  justice's  court 
against  the  plaintiff  in  error  to  recover  the  sum  of  SIO  for  money  loaned,  $10 
due  for  board,  and  $2  for  interest  on  said  sums.  Case  talcen  to  county  court 
by  appeal.  Upon  the  trial  in  the  county  court,  defendant  introduced  evidence 
to  prove  an  indebtedness  of  the  plaintiff  to  him  in  the  sum  of  838.  The  case 
was  tried  to  the  court,  and  the  court  rendered  judgment  for  the  plaintiff  for 
the  full  amount  of  his  claim  and  interest. 

There  are  many  errors  assigned,  but  counsel  for  plaintiff  in  error  in  his 
argument  relies  solely  upon  the  insufficiency  of  the  evidence  to  sustain  the 
judgment,  and  bases  bis  argument  upon  the  following  propositions:  That  the 
evidence  shows  that  the  plaintiff  had  no  cause  of  action  against  defendant  at 
the  time  the  suit  was  brought;  and  that  if  plaintiff  had  a  cause  of  action,  the 
preponderance  of  the  evidence  clearly  establishes  a  set-off,  greater  in  amount 
than  the  claim  of  plaintiff.  Upon  an  examination  of  the  evidence,  we  think 
it  clearly  shows  that  the  plaintiff  was  the  owner  of  the  claims  sued  on  at  the 
time  suit  was  brought.  The  only  evidence  there  is,  tending  to  sustain  the 
position  of  plaintiff  in  error,  upon  this  point,  is  the  testimony  of  Mrs.  Wood, 
that,  in  November,  1882,  she  presented  an  order  of  M.  A.  Wood  on  the  de- 
fendant, and  the  defendant  said  he  would  try  to  pay  her  a  part  of  the  account 
that  evening;  that  she  presented  the  order  at  another  time,  and  defendant 
made  no  objection  to  it,  but  told  her  he  would  pay  it  all ;  that  she  left  town 
about  Thanksgiving,  and  never  presented  the  order  after  that  time.  This  ev- 
idence is  wholly  insufficient  to  show  that  the  claims  sued  on  were  ever  as- 
signed to  Mrs.  Wood  by  the  plaintiff.  Aside  from  this,  the  plaintiff  testified 
on  the  trial  that  the  defendant  was  indebted  to  him  on  the  claims  sued  on, 
and  the  plaintiff  and  Allen  Wood,  a  witness,  each  testified  that  the  plaintiff 
demanded  payment  of  these  claims  of  the  defendant  in  December,  1882,  and 
that  defendant  then  promised  te  pay  them  to  him* 
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Xhe  evidence  upon  the  question  of  set-off  is  very  conflicting,  and  the  rule 
that  when  the  evidence  is  conflicting,  and  the  verdict  is  not  manifestly  against 
the  weight  of  evidence,  the  verdict  will  not  be  disturbed,  must  be  applied  in 
this  case.  In  the  application  of  this  rule,  in  Green  v.  Taney,  7  Colo.  278, 
282,  3  Pac.  Rep.  423,  it  was  held  "that  this  court  will  only  interfere  where, 
upon  the  whole  record,  it  appears  that  the  jury  acted  so  unreasonably  in 
weighing  testimony  as  to  suggest  a  strong  presumption  that  their  minds 
were  swayed  by  passion  or  prejudice,  or  that  they  were  governed  by  some 
motive  other  than  that  of  awarding  impartial  justice  to  the  contending  par- 
ties." A  careful  examination  of  this  case  fails  to  disclose  any  facts  which 
bring  it  within  the  limitations  to  the  application  of  the  rule  so  clearly  laid 
down  by  Judge  Helm.  Where  a  jury  is  waived,  and  the  issues  of  fact  are 
submitted  to  the  court,  upon  a  review  of  the  findings  of  fact  by  this  court, 
the  same  rule  must  be  applied  as  would  be  applied  if  the  issues  of  fact  had 
been  determined  by  a  jury.    Murphy  v.  Cunningham,  1  Colo.  467,  471. 

The  judgment  should  be  afiirmed. 

We  concur:    Macon,  C;  Stallcttp,  0* 

By  the  Court.  For  the  reasons  assigned  In  the  foregoing  opinion  the 
judgment  of  the  county  court  is  affirmed. 


(10  Colo.  284) 

Brasher  and  others  v.  Christophb. 

{Supreme  Court  of  Colorado,    October  18,  1887.) 

Chattel  Mobtga'ges — Resebvation  bt  Mobt<ia60b  of  Right  to  Sell  Chattels — Mort- 
gage Void  ab  Initio. 

B.  and  L.  purchased  the  furniture  in  a  hotel  of  the  plaintiflT,  and  gave  him  a  mort- 
gage on  the  property  to  secure  the  unpaid  purchase  money,  reserving  to  themselves 
the  right  to  sell  the  faniiture  for  the  purpose  of  buying  better.  They  sold  some  of 
it  and  bought  other  fittings,  and  gave  four  chattel  mortgages  on  the  old  and  new 
furniture,  which  were  foreclosed,  and  the  property  sold.  Plaintiff  sued  the  other 
mortgagees  in  trover.  Hdd^  that  reservation  to  the  mortgagors  of  the  right  to  sell 
the  mortgaged  property  rendered  it  void  ah  initio  as  to  creditors  and  incumbrancers.^ 

Commissioners'  decision.    Error  to  district  court.  Arapahoe  county. 
H,  C.  DUlon,  for  plaintiff  in  error.    Browne  &  Putnam,  for  defendant  in 
error. 

Maoon,  C.  The  facts  of  this  case  are:  In  February,  1880,  Christophe 
was  keeping  a  boarding-house  or  tiivern  called  the  "Balcom  House,"  in  Den- 
ver, holding  a  lease  ou  the  premises  from  Hallack  Bros.,  and  on  .the  nine- 
teenth of  that  month  assigned  said  lease,  and  sold  the  furniture  in  the  house 
to  James  Bell  and  Alexander  Lewis,  for  ^2,500,  $1,500  of  which  was  paid 
down,  and  the  notes  of  Bell  and  Lewis  for  $1,000  were  given,  to  secure  which, 
the  latter  executed  to  Christophe  a  chattel  mortgage  upon  the  same  furniture 
they  had  bought  of  him,  in  which  they  reserved  the  power  to  sell  and  dispose 

Un  lotoa,  a  chattel  mortgage  under  which  the  mortgagor  is  permitted  to  sell  the  prop- 
erty in  the  ordinary  course  of  trade,  is  held  not  to  be  fraudulent  in  law,  but  that  th« 
question  of  fraud  is  one  of  fact,  to  be  determined  from  all  the  circumstances.  Lvon  v. 
Bank,  29  Fed.  Rep.  666 ;  Maish  v.  Bird,  22  Fed:  Rep.  676 ;  Crooks  v.  Stuart,  7  Fed.  Rep. 
800;  Meyer  v.  Evans,  23  N.  W.  Rep.  386;  Meyer  v.  Gage,  22  N.  W  Rep.  892;  Jaffray 
v.  Greenbaum,  20  N.  W.  Rep.  776 ;  Sperry  v.  Ethridge,  19  N.  W.  Rep.  657  ;  Clark  v.  H y- 
man.  7  N.  W.  Rep.  386.  See,  also,  in  Michigan,  Hills  v.  Furniture  Co.,  23  Fed.  Rep.  432; 
Morse  v.  Riblet,  22  Fed.  Rep.  601. 

As  to  the  law  in  other  states  in  regard  to  such  mortgages,  see  Fisher  v.  Syfers,  (Ind.) 
10  N.  E.  Rep.  306;  Wilson  v.  Voight,  (Coio.)  18  Pac.  Rep.  726;  Byrd  v.  Forbes,  (Wash. 
T.)  Id.  715;  Howard  v.  W'llfekuhler.  (Kan.)  Id.  666;  Ixjth  v.  Carty,  (Kv.)  4S.  W.  Rep. 
314;  Hubbell  v.  Allen,  (Mo.)  3  S.  W.  Rep.  22:  Hisey  v.  Goodwin,  (Mo.)  2  S.  W.  Rep. 
660,  and  note;  Davis  v.  Scott,  (Neb.)  34  N.  W.  Rep.  353. 
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of  tlie  mortgaged  property  in  this  form :  "It  is  expressly  understood  and  agreed 
by  the  party  of  the  second  part  that  the  parties  of  the  first  part  shall  have  the 
privilege  of  disposing  of  such  furniture  and  chattels  conveyed  by  this  chattel 
mortgage  as  they  shall  see  fit,  for  the  purpose  of  purchasing  otlier  and  better 
furniture  and  fittings  to  put  in  the  aforesaid  premises."  Afterwards,  and 
before  the  maturity  of  any  of  the  notes  given  to  Christophe,  Bell  and  Lewis 
executed  four  other  chattel  mortgages,  the  first  to  Brasher  Bros.,  the  second 
to  Richmond  Bros.  &Farnsworth,  the  third  to  Richmond  &Farns worth,  and 
tlie  fourth  to  Fisliel,  Kohn  &  AVise,  to  secure  an  indebtedness  in  tlie  a;?gre- 
gate  to  these  several  firms  of  about  $3,600.  Soon  after  the  nineteentli  of 
February,  and  before  any  of  the  last  four  mentioned  mortgages  were  executed, 
Bell  and  Lewis  had  sold  a  large  part  of  the  furniture  bought  of  Christophe 
and  included  in  his  mortgage,  and  replaced  it  with  other  articles  of  furniture, 
but  how  much  in  value,  and  what  particular  articles  of  the  old  furniture  re- 
mained in  tlie  house  when  the  last  four  mortgages,  or  any  of  them,  w^ere  exe- 
cuted, is  not  shown  with  any  degree  of  certainty;  though  the  jury  on  the 
trial  found  as  a  fact  that  on  the  fifth  of  May,  1881,  there  remained  in  the 
house  of  such  old  furniture  about  81,000  in  value.  On  tlie  fifth  of  May,  1881, 
the  mortgagees,  in  the  last  four  mortgages,  foi^eclosed  them  by  seizing  and 
selling  the  property  described  therein,  leaving  nothing  for  Christophe.  For 
this  Christophe  brought  an  action  of  trover  against  Brasher  Bros.,  and  Bell 
and  Lewis.  In  this  complaint  is  set  out  the  mortgage  in  its  legal  effect,  and 
al^o  the  property  described  therein;  tlie  fact  of  taking  and  conversion  by  the 
defendants,  and  the  value  of  the  property.  The  record  shows  that  to  the 
original  complaint,  Bell  and  Lewis  filed  a  demuri^r,  and  that  afterwards  an 
amended  con)plaint  was  filed,  after  which  Bell  and  Lewis  matie  no  further 
defense,  and  the  case  went  against  them  by  default.  BnisherBros.  filed  their 
answer,  denying  the  validity  of  the  alleged  mortgage  to  Christophe;  denied 
the  identity  of  the  goods  described  in  tlie  complaint  with  tliose  mortgaged  in 
the  last  four  mortgages;  and  admitted  the  seizAire  and  conversion  of  all  the 
property,  furniture,  and  fittings  in  the  said  Balcom  House,  then  called  and 
known  as  "The  Turf  Exchange." 

The  pleadings  present  two  issues:  First,  the  validity  of  the  alleged  mort- 
gage to  Christophe;  and,  second,  the  identity  of  the  chattels  described  in  the 
alleged  mortgage  to  Christophe  with  tho^e  taken  and  converted  by  Brasher 
Bros.  The  case  was  tried  to  a  jury,  who  rendered  a  verdict  for  plaintiffs  in 
the  sum  of  $1,334.  Defendants  moved  for  a  new  trial  on  the  ground  of  error 
in  law  in  the  trial;  that  the  vnerdictwas  contrary  to  the  law  and  evidence;  be- 
cause the  damages  awarded  by  the  jury  were  excessive;  beciiuse  of  newly  dis- 
covered evidence  since  the  trial,  and  for  that  the  court  erred  in  entering  judg- 
ment on  the  verdict,  pending  notice  of  a  motion,  for  a  new  trial.  This  motion 
was  overruled,  to  which  defendants  excepted,  and  prayed  an  appeal,  wliieh 
was  denied  by  the  court,  and  to  which  an  exception  was  reserved.  Defend- 
ants are  in  this  court  on  a  writ  of  error,  and  have  assigned  twelve  errors  as 
ground  for  reversal  of  the  judgment  below,  but  abandoned  the  twelfth  assign- 
ment. In  the  trial,  Christophe  introduced  liis  mortgage  in  evidence  over  the 
objection  of  defendants,  and  defendants  offered  the  last  four  mortgages  which 
the  court  admitted,  but  limited  their  effect  as  evidence,  and  required  defend- 
ants to  show  that  they  were  executed  to  secure  money  due  for  better  furniture 
and  fittings  for  this  Turf  Exchange,  holding  tliat  fir  any  other  purpose  the 
mortgages  should  be  deferred  to  that  of  the  plaintiff.  On  the  conclusion  of 
the  evidence,  the  court  instructed  the  jury  as  follows: 

''Qentlenien  of  the  Jury:  The  first,  and  substantial,  and  material  issue  in 
tjiis  case  for  you  to  determine  from  the  evidence,  is  whether  the  defendants, 
commonly  spoken  of  as  Brasher  Bros.,  being  B.  P.  Brasher  and  L.  B.  Brasher, 
wrongfully  took  and  concerted  to  their  own  use  certain  property  mentioned 
in  the  plaintiff's  amended  coraphiint,  and  which  is  referred  to  in  this  chattel 
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inortgHge,  and  contained  in  tbis  schedule,  and  if  you  shall  And  that  they  did, 
then  to  tind  the  value  of  such  goods  and  chattels  which  you  shall  find  they 
wrongfully  converted.  The  case,  to  a  certain  extent,  so  far  as  the  document- 
ary portion  here  and  the  legality  of  these  documents  is  concerned,  is  uncon- 
tradicted. On  the  nineteenth  of  February,  1881,  it  appears  in  evidence, with- 
out contrail iction,  that  the  plaintiff  made  a  sale  of  certain  gooJs  and  chattels 
in  the  Balcom  House,  in  this  city,  to  Btll  and  Lewis,  for  a  certain  sum  in 
cash,  and  took  a  mortgage  back  for  the  sum  of  $1,000,  three  notes  amounting 
in  the  aggregate  to  SI, 000,  and  the  mortgage  upon  the  goods  and  chattels  in 
said  Balcom  House  to  secure  the  payment  of  "those  notes.  In  that  chattel 
mortgage  is  contained  this  clause:  ♦  It  is  expressly  understood  and  agret^d  by 
the  party  of  the  second  part '  (that  is  the  plaintiff,  Seraphin  Christophe)  •  that 
the  parties  of  the  first  part  *  (this  is  Bell  and  Lewis)  •shall  have  the  privilege 
of  disposing  of  such  furniture  and  chattels,  conveyed  by  this  chattel  mort- 
gage, as  they  shall  see  fit,  for  the  purpose  of  purchasing  other  and  better  fur- 
niture and  fittings  to  put  in  the  aforesaid  puemises.'  It  further  appears  that 
subsequently,  and  before  the  maturity  of  any  of  these  notes.  Boll  and  Lewis 
gave  four  other  certain  chattel  mortgages  to  secure  claims  held  against  them 
by  Brasher  Bros.,  by  Richmond  &  Farnsworth,  by  Richmond  Bros.  &  Farns- 
worth,  j^nd  by  Fishel,  Kohn  &  Wise,  and  gave  a  mortgage  on  certain  other 
property  of  the  defendants.  Bell  and  Lewis,  said  property  in  those  four  other 
certain  mortgages  being  described  Jis  being  in  the  same  house;  and  it  is  for 
you  to  say,  from  the  evidence,  >vhether  the  property  described  in  those  four 
other  certain  mortgages,  given  by  Bell  and  Lewis,  is  the  same  identical  prop- 
erty as  the  property  described  in  the  plaintiff's  mortgage  from  Bell  and  Lewis'. 
As  to  that  you  must  depend  on  the  evidence  for  your  guidance,  ^nd  not  nec- 
essarily upon  the  fact  that  the  property  may  be  described  in  the  same  language, 
or  the  same  general  terms.  As  to  the  identity,  then,  of  the  property  described 
in  the  lii-st  mortgage,  and  in  these  four  other  certain  mortgages,  you  are  to 
determine  from  the  evidence  whether  it  is  the  same  property.  If  you  shall 
find  that  it  is  the  same  property,  or  that  any  portion  of  it  is  tlie  same  prop- 
erty, then  the  court  charges  you,  as  a  matter  of  law  under  this  case,  under  the 
evidence  in  this  case,  that  the  security  of  these  four  parties,  or  four  partner- 
ships, by  their  four  chattel  mortgages,  is  not  good  against  the  first  mortgage, 
unless  these  four  mortgages,  or  some  one  or  more  of  them,  was  given  for  the 
purpose  of  purchasing  other  and  better  furniture  and  fittings,  to  put  in  the 
aforesaid  premises.  The  plaintiff  gave  to  the  defendants.  Bell  and  Lewis,  the 
privilege  of  disposing  of  the  property  as  they  should  see  fit;  and  the  court 
holds  that  they  might  mortgage  it,  if  the  purpose  of  their  mortgaging  it  was 
to  secure  other  and  better  furniture  and  fixtures  to  put  in  the  same  hotel ;  but 
it  could  not  be  mortgaged  for  any  other  purpose;  that  is,  the  kame  property 
described  in  the  plaintiff's  mortgage  could  not  be  mortgaged  for  any  other 
purpose  than  for  the  express  purpose  specified  here,  and  be  a  good  mortgage 
to  defeat  the  first  mortgage;  but,  if  mortgaged  for  the  purpose  of  getting  other 
furniture  and  fittings  for  that  hotel,  for  that  express  purpose  in  good  faith, 
then  the  second  mortgagee's  security  would  prevail  over  the  first  mortgagee's 
security,  if  you  shall  find  that  fact  from  the  evidence. 

"Now,  it  further  app'ears  from  the  evidence,  without  contradiction,  that 
some  time  about  the  fii*st  of  May,  1881,  the  defendants  the  Braslier  Bros., 
acting  in-  concert  with  the  other  mortgagees  under  these  subsequent  mort- 
gages, went  and  took  possession  of  certfiin  property  in  the  Balcom  House, 
which  has  been  since  known  as  •  The  Turf  Exchange,' as  appears  from  theevi- 
dence  under  their  several  mortgages,  and  sold  and  disposed  of  the  property 
which  they  took  possession  of.  But  it  is  for  you  to  say  from  the  evidence 
whether  in  taking  possession  of  certain  property  in  the  Balcom  House,  or 
Turf  Exchange,  whether  or  not  they  took  possession  of  any  of  the  property 
witich  the  plaintiff  had  a  mortgage  upon;  the  plaintiff  in  this  respect  must  sat- 
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isfy  you  by  a  preponderance  of  the  evidence  that  these  defendants,  in  concert 
with  others  who  had  mortgages,  did  take  the  property  mentioned  in  the  plain- 
tiff's chattel  mortgage,  or  some  portion  of  it  before  the  plaintiff  is  entitled  to 
recover;  and  then,  if  you  shall  find  that. the  defendants  did  take  possession, 
and  caused  to  be  sold  and  converted  to  their  own  use,  any  property  described 
and  mentioned  in  the  plaintiff's  chattel  mortgage,  then  the  defendants  are 
liable  for  the  value  of  so  much  as  they  took,  unless  the  defendants  shall  have 
satisfied  you  by  a  preponderance  of  the  evidence  that  their  mortgage  was 
given  for  that  property,  because  it  was  taken  in  order  to  enable  Bell  and 
Lewis  to  purchase  other  and  better  fittings  for  the  hotel;, and  if  the  defend- 
ants shall  have  satisfied  you  that  notwithstanding  you  may  believe  from  the 
evidence  that  they  took  certain  property  that  was  in  the  plaintiff's  mortgage, 
— if  they  shall  have  satisfied  you  by  a  preponderance  of  the  evidence  that 
these  mortgages  were  taken  in  good  faith  for  the  purpose  of  enabling  Bell  and 
Lewis  to  better  furnish  and  fix  up  the  Balcom  House,  then  the  defendants 
are  not  liable.  So  the  liability  of  the  defendants  depends  upon  two  substan- 
tive propositions,  and  you  must  find  upon  those  two  in  order  to  warrant  you 
in  finding  a  verdict  for  the  plaintiff.  First,  you  must  find  by  a  preponder- 
ance of  the  evidence  that  they  took  property  which  the  plaintiff  had  a  valid 
mortgage  upon,  and  converted  it  to  their  own  use;  and,  second,  that  in  so  tak- 
ing it  they  took  it  under  mortgages  which  were  not  valid,  because  they  were 
not  taken  under  the  power  which  the  plaintiff  gave  Bell  and  Lewis  to  dis- 
pose of  the  property  to  secure  other  and  better  furniture  and  fittings  for  fit- 
ting up  the  hotel.  Upon  the  first  proposition  that  they  took  property  secured 
by  the  chattel  mortgage^  the  burden  of  proof  is  upon  the  plaintiff,  but  in  re- 
spect to  the  second  proposition,  that  these  mortgages  were  executed  for  the 
purpose  of  enabling  Bell  and  Lewis  to  purchase  other  and  better  fittings,  the 
burden  of  proof  is  upon  the  defendants.  Now,  there  was  no  objection  to 
Brasher  Bros,  and  these  subsequent  mortgagees  acting  in  concert  by  one 
agent  if  their  mortgages  were  bona  fide  and  valid,  and  they  had  a  right,  each 
of  them,  to  foreclose  their  mortgages  at  one  and  the  same  time,  and  by  one 
and  the  same  agent,  and  nothing  is  to  be  adjudged  against  them  on  that  ac- 
count. Their  liability,  if  there  be  any  liability  at  all,  depends  upon  the  ground 
that  they  have  wrongfully  taken  certain  property  that  the  plaintiff  had  a 
chattel  mortgage  upon  and  converted  it  to  their  own  use,  without  having 
brought  tliemselves  within  the  provisions  of  this  mortgage,  that  is,  of  getting 
chattel  mortgages  wliich  would  supersede  the  plaintiff's  chattel  mortgage  for 
the  purpose  of  enabling  Bell  and  Lewis  to  purchase  other  and  better  fixtures 
and  furniture  for  the  said  hotel.  You  must  identify  this  property  for  the  one 
purpose  or  the  other,  as  indicated  by  my  charge,  and  as  indicated  by  the  evi- 
dence, as  best  you  can  to  determine  the  controversy. 

"The  measure  of  the  plaintiff's  recovery  must  in  no  event  exceed  the  sum 
of  $1,000,  with  interest  thereon,  from  February  19,  1881;  but,  even  though 
the  plaintiff  should  recover,  he  is  not  necessarily  entitled  to  recover  that 
amount,  unless  the  value  of  the  property,  which  the  defendants  shall  be  held 
or  found  to  have  wrongfully  converted,  would  amount  to  that  sum.  You  are 
the  judges  of  the  weight  of  the  evidence  and  of  the  credibility  of  the  several 
witnesses,  and  from  all  the  testimony  and  facts  and  circumstances  of  the 
case,  appearing  at  the  trial,  fairly  considered  and  weighed,  you  are  to  arrive 
at  the  truth  of  this  matter,  and  found  your  verdict  upon  it  under  the  rule  of 
law  given  to  you  by  the  court.  The  court  instructs  the  jury  that  the  plain- 
tiff having  averred  a  demand  in  his  complaint  and  the  defendant  having  de- 
nied it,  to  entitle  the  plaintiff  to  recover  you  must  find  that  the  plaintiff  de- 
manded the  return  of  those  goods  from  the  Brasher  Bros.  If  you  find  for 
plaintiff  against  the  defendants  B.  P.  and  L.  B.  Brasher,  the  form  of  your 
verdict  should  be  as  follows,  viz.:  We,  the  jury,  find  the  issues  here  joined 
between  the  plaintiff  and  defendants  B.  P.  and  L.  B.  Brasher  for  the  plaintiff. 
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and  we  assess  the  plaintiff's  damages  by  occasion  of  the  premises  in  his  com- 
plaint specified  against  said  defendants  at  the  sum  of . " 

The  defendants  prayed  the  following  instructions: 

'*The  jury  are  instructed  that  the  plaintiff  in  this  case  claims  damages 
against  the  defendants  Brasher  Bros.,  because  he  says  that  they  seized,  took 
into  their  possession,  and  sold  certain  goods  and  chattels  upon  which  he  claims 
to  have  had  a  lien  as  a  chattel  mortgage.  If  you  believe  from  the  evidence 
that  the  defendants  Brasher  Bros,  did  not  convert  to  their  own  use,  or  sell 
any  of  the  goods  and  chattels  covered  by  the  plaintiff's  chattel  mortgage,  your 
verdict  will,  of  course,  be  for  the  defendants;  If,  however,  you  should  be- 
lieve  from  the  evidence  that  the  said  Bi'asher  Bros.,  acting  in  conjunction 
with  Eichmond  Bros.  &  Earnsworth,  Richmond  &  Farnsworth,  and  Fishel, 
Kohn  &  Wise,  did  seize,  talce  into  their  possession,  and  sell  some  of  the  goods 
and  chattels  described  in  plaintiff's  chattel  mortgage,  and  that  the  value  of 
the  goods  and  chattels  so  taken  and  sold  did  not  exceed  the  amount  of  the  in- 
debtedness then  due  and  owing  from  the  defendants  Bell  and  Lewis,  to  the 
said  Richmond  &  Farnsworth,  Richmond  Bros.  &  Farnswoith,  Fishel,  Kohn 
&  Wise,  and  Brasher  Bros.,  you  should  in  lilse  manner  find  in  favor  uf  the 
said  Brasher  Bros. 

"The  court  instructs  the  jury  that  a  chattel  moi-tgage  of  persoxial  property 
where  the  mortgagor,  as  in  this  case,  is  allowed  to  continue  in  possession  of 
the  property,  and  sell  and  dispose  of  the  same,  -is  in  law  fraudulent  and  void 
as  against  the  creditors  of  the  mortgagor,  as  well  as  against  su))sequent  pur- 
chasers and  incumbrancers  of  the  same.  Inasmuch,  therefore,  as  tlie  plaintiff's 
said  chattel  mortgage  permitted  the  said  Bell  and  Lewis  to  remain  in  posses- 
sion of  the  mortgaged  chattels,  and  to  sell  and  dispose  of  the  same,  the  plain- 
tiff is  not  entitled  to  recover  anything  from  the  said  Brasher  Bros,  as  for  a 
wrongful  conversion  of  any  such  gocds  and  chattels,  even  though  they  should 
believe  from  the  evidence  that  the  said  Bell  and  Lewis  did  sell,  mortgage,  or 
otherwise  dispose  of  some  of  the  said  goods  and  chattels  to  the  said  Brasher 
Bros.,  or  any  other  person  or  persons  whatsoever. 

"The  jury  are  further  instructed  that  the  burden  of  proof  in  this  case  is 
upon  the  plaintiff,  and  it  is  for  him  to  prove  his  case  by  a  preponderance  of 
the  evidence.  If  the  jury,  therefore,  find  that  the  evidence  in  this  case  pre- 
ponderates in  favor  of  the  defendants,  then  the  plaintiff  cannot  recover,  and 
the  jury  should  find  for  the  defendants. 

"The  jury  are  further  instructed  that  the  defendants  cannot  be  held  liable 
for  a  conversion  of  any  of  the  goods  and  chattels  in  controversy  in  this  case, 
without  a  definite  demand  by  the  mortgagee,  and  a  definite  refusal  to  sur- 
render them.  If,  therefore,  you  believe  from  the  evidence  that  the  plaintiff 
did  not  make  a  definite  demand  upon  the  said  Brasher  Bros,  for  a  return  of 
the  said  goods  and  chattels,  or  that  they  did  not  make  a  definite  refusal  to  sur-. 
render  them,  your  verdict  should  be  in  their  favor." 

This  the  court  refused  to  give,  but  indorsed  thereon,  "Given  in  substance." 

Of  the  eleven  assi^nna^nts  of  error  relied  on  by  plaintiffs  in  error,  it  is  un- 
necessary to  notice  more  than  one, — the  second,  which  attacks  the  validity  of 
the  Christophe  mortgage,  as  against  Brasher  Bros. ;  for  upon  the  correctness  of 
the  construction  of  that  mortgage,  by  the  district  court,  the  validity  of  this  judg- 
ment depends.  In  fact,  all  the  other  assignment^,  except  the  first  and  fourth, 
are  but  different  statements  of  the  point  made  in  the  second.  If  the  Chris- 
tophe mortgage  was  valid  against  plaintiffs  in  error,  there  is  no  error  in  the 
judgment  and  proceedings  of  the  court  below;  if  not,  then  the  judgment  in 
this  case  must  be  reversed.  It  cannot  be  denied  that  the  rulings  of  the  courts 
of  the  several  states  as  to  the  validity  of  a  mortgage,  reserving  the  right  to  the 
mortgagor  to  sell  and  dispose  of  the  property  mortgaged  for  his  own  use,  have 
been  various  and  confiicting.  But  it  seems  that  in  this  state  the  ruling  upon 
that  question  has  been  uniform,  and  that  the  doctiine  is  settled  here.   In  Bank 
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V.  QoodidcTiy  3  Colo.  141,  the  mortgage  covered  a  stock  ot  clothing,  and  by  its 
terms  the  mortgagor  was  permitted  to  retain,  use,  and  enjoy  the  property. 
The  only  use  to  which  such  property  could  he  put  was  to  sell  it,  which  he  did, 
with  the  knowledge  of  the  mortgagee;  and  the  court,  in  a  unanimous  opin- 
ion, held  the  mortgage  void  as  against  the  creditors  of  the  mortgagor.  In  Wil- 
cox V  Jackson,  7  Colo.  521,  4  Fac.  Rep  966,  it  does  not  appear  whether  the 
mortgage  provided  for  a  retention  and  use  of  the  property  mortgaged,  but  as 
a  matter  of  fact,  the  mortg-agors  did  retain  the  possession,  and  sold  the  goods 
for  their  own  benefit  with  the  knowledge  and  consent  of  the  mortgagee.  In 
that  case,  it  was  held  tlmt  the  leaving  of  the  goods  in  the  possession  of  the 
mortgagoi-s  and  permitting  them  to  sell  the  same  for  their  own  benefit,  was 
fatal  to  the  validity  of  the  mortgage.  Still  later,  in  the  case  of  Wihon  v. 
Voiyht,  9  Colo.  614,  13  Pac.  Kep.  726,  where  the  mortgage  provided  that  the 
mortgagor,  Voight,  should  retain,  use,  and  enjoy  the  mortgaged  property,  this 
cotirt  lield  the  mortgage  void.  Helm,  J.,  in  speaking  for  the  court,  used  the 
following  language:  " The  instrument  contained  a  provision  authorizing  the 
mortgagor,  until  default,  to  retain  the  possession,  use,  and  enjoyment  of  the 
property  mortgaged.  It  is  difficult  to  understand  how  the  mortgagor  could 
use  and  enjoy  a  stock  of  merchandise  without  selling  or  disposing  of  thesame. 
But  we  shall  assume  that  the  instrument  contains  no  language  affecting  its 
validity.  The  testimony  of  the  mortgagee  himself  establishes  the  following 
facts,  viz.:  That  after  the  mortgage  was  executed  and  delivered,  the  mort- 
gagor continued  to  sell  and  dispose  of  goods  from  the  stock  included,  in  the 
ordinary  and  regular  course  of  trade;  that  he  applied  none  of  the  pn>ceeds 
from  such  sales  to  the  payment  of  the  notes  secured  by  the  mortgage,  but  re- 
tained the  same  for  his  own  use  and  benefit;  and  that  these  things  were  done 
with  the  full  knowledge  and  consent  of  the  mortgagee.  This  sale  of  goods 
and  disposition  of  the  proceeds  with  the  mortgagee's  consent  were  acts  wholly 
at  variance  with  the  idea  of  security ^  fundamental  to  such  transaction, — acts 
which  were  inconsistent  with  the  purposes  of  chattel  mortgage  statutes,  and 
stamped  upon  the  entire  transa<?tion  a  brand  of  bad  faith,  dirticult  of  satisfac- 
tory exidanation.  *  *  *  Predicated  upon  these  considerations  is  the  view 
sustained,  as  we  think,  by  the  larger  number,  and  better  re^asoned  cases,  viz.: 
That  the  existence  of  the  facts  mentioned,  whether  shown  by  the  mortgage  or 
by  evidence  aliunde,  wholly  invalidates  the  transaction  as  to  creditors.  The 
position  that  the  motive  of  the  mortgagor  and  mortgagee  should,  under  such 
circumstances  as  those  before  us,  remain  a  question  of  fact  to  be  determined 
by  the  jury  upon  all  the  evidence,  is  taken  in  able  and  ingenious  opinions; 
but  when  carefully  analyzed,  it  will  be  found  that  these  opinions  are  b;ised 
more  upon  considerations  of  probable  hardship  and  inconvenience  in  individ- 
ual cases,  than  upon  solid  principles  of  law,  or  broad  and  intelligent  grounds 
of  public  policy." 

Here  the  mortgage  permits  the  mortgagM  chattels  to  be  converted  into 
money,  for  the  sole  use  and  benefit  of  the  mortgagors,  nor  is  the  effect  of  the 
mortgage  in  any  way  altered  or  changed  by  the  fact- that  the  mortgagors  are 
required  to  reinvest  the  funds  arising  from  the  sale  of  the  chattels  in  other 
furniture  to  be  put  in  the  house.  Had  the  mortgage  contained  an  express 
provision  declaring  that  the  newly-acquired  property  should  be  covered  thereby, 
it  is  doubtful  if  the  legal  effect  would  have  been  changed.  But  we  do  not 
pass  upon  this  question;  it  is  enough  to  say  that  if  such  intention  existed  it 
is  not  suflSeiently  expressed.  Upon  the  newly-acquired  property  the  mortga- 
gee had  no  lien  or  security;  it  became  the  absolute  property  of  the  mortgagors, 
liable  to  seizure  upon  attachment,  or  execution  by  other  general  creditors,  or 
to  he  incumbered  to  such  creditors  by  chattel  mortgage.  The  district  court 
seems  to  have  supposed  that  because  the  mortgagors  were  bound  by  the  terms 
of  the  instrument  to  reinvest  the  proceeds  of  the  old  furniture  in  new,  so  long 
as  the  old  remained  unsold,  Christophe  had  a  lien  upon  it.    This  view  isplau- 
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sible,  but  not  sound.  The  very  question  came  up  for  adjudication  in  Wilson  v. 
Voighty  supra,  and  was  decided  adversely  to  the  view  assumed  by  the  district 
court.  It  is  there  said:  "The  fact  that  other  property  besides  niercbandise 
was  included  in  the  mortgage,  does  not  affect  the  result.  There  are  cases 
which  hold  that  such  an  instrument  may  be  void  in  part,  and  in  part  valid. 
*  *  *  But  we  are  inclined  to  accept  and  apply  the  doctrine  elsewhere  an- 
nounced that  if  the  mortgage  be  void  as  to  a  portion  of  the  property  mentioned 
therein,  it  is  void  altogether.  It  is  the  agreement  to  sell,  retaining  the  pro- 
ceeds, or  the  act  of  selling  with  the  mortgagee's  consent,  and  retention  of  the 
proceeds  that  invalid-ates  the  transaction.  Whether  this  agreement  or  this  act 
relate  to  one  part  of  the  property  mortgaged  or  another  it  is  a  matter  of  little 
significance.  In  a  case  like  the  one  at  bar,  where  there  is  no  express  aijree- 
ment,  why  should  the  mortgage  be  held  good  as  to  fixtures,  but  void  as  to  the 
goods  remaining  unsold?  It  may  be  that  no-more  goods  would  have  been  dis- 
posed of.  And  it  may  be  that  had  things  remained  in  statu  quo,  and  Voight 
returned,  he  would  have  proceeded  to  sell  the  fixtures.  If  under  a  contract, 
providing  for  the  sale  of  merchandise,  the  mortgage  may  remain  valid  as  to 
fixtures  and  other  property,  it  should  follow  that  when  the  contract  relate^!  to 
a  particular  line  of  goods,  or  a  particular  part  of  the  stock,  the  mortgage  would 
remain  unassailable  as  to  the  rest  of  the  wares  or  commodities.  The  welfare 
of  all  parties  interested  will,  we  think,  be  best  subserved  by  holding  the  mort- 
giigee  to  a  strict  degree  of  care  in  seeing  to  it  that  the  transaction  is  not  tainted 
with  this  objectionable  feature.  There  will,  in  our  judgment,  be  less  confu- 
sion, and  in  the  end  less  real  injustice,  by  adhering  to  the  rule  that  if  the 
mortgage  is  upon  this  ground  void  in  part,  it  is  wholly  void." 

The  agreement  to  sell  invalidates  the  mortgage  as  to  creditors  and  incum- 
brancers, and  this  effect  takes  place  at  the  moment  of  the  delivery  of  the  in- 
strument. It  is  not  necessary  to  this  effect  that  any  of  the  property  be  sold 
under  the  power.  The  transaction  is  vitiated  ab  initio  as  to  all  the  property 
upon  which  it  is  attempted  to  create  a  lien,  by  the  reservation  of  such  right, 
and  not  by  the  exercise  of  it.  Every  objection  which  can  be  conceived  against 
a  chattel  mortgage,  like  those  in  the  cases  cited,  will  apply  to  this  one.  The 
provision  that  the  chattels  may  be'sold  for  a  designated  purpose  only,  does 
not  help  the  mortgagee,  when  if  the  purpose  is  executed  he  is  bereft  of  all  se-  ' 
curity.  In' this  case,  the  ijiore  speedily  Bell  and  I^ewis  executed  this  power 
to  sell  acc(Trding  to  its  terms,  the  more  completely  was  Christophe  deprived  of 
his  security.  The  transaction  has  every  feature  and  element  of  an  incum- 
brance made  for  the  purpose  of  defrauding  creditors.  If  the  construction 
adopted  by  the  district  court  were  correct,  then  Bell  and  Lewis  could  have 
held  this  property  until  one  day  before  the  maturity  of  their  debt  to  Chris- 
tophe, protected  from  execution  or  attachment  at  tlie  suit  of  other  creditors, 
and  then  have  sold  it,  applied  the  proceeds  to  their  own  use,  and  if  such  other 
creditors  should  have  been  fortunate  enough  to  find  other  property  upon  which 
to  levy  attachments,  they  might  have  been  compelled  to  prorate  with  Chris- 
tophe. Whatever  the  motives  of  the  parties  to  such  a  transaction  may  be, 
viewed  as  a  moral  question  in  the  business  of  e very-day  life,  its  effects  are 
injurious,  and  in  law  and  equity  such  agreements  are  fvsiudulent  per  se  an 
against  creditors  and  subsequent  incumbrancers. 

It  follows,  therefore,  that  the  judgment  must  be  reversed,  and  the  case  re- 
manded, with  directions  to  proceed  according  to  the  views  expressed  in  this 
opinion. 

We  concur:    Stallcup,  C.  ;  Kising,  C. 

By  the  Court.  .  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  Reversed,  and  the  cause  remanded  for  a  new 
trial. 
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Hayt  V.  Hunt. 

{Supreme  Court  of  Colorado.    October  18,  1887.) 

1.  SPBOirio  Pjbbfobmancb — Verbal  Contract — Part  Performance — Plbadino. 

Gen.  St.  Colo.  J  1519,  provides  that  "nothing  contained  in  chapter  43  of  Trands 
and  Perjaries  *  shall  be  construed  to  abridge  the  power  of  courts  of  equity  in  cases  of 
part  performance  to  compel  specific  performance."  Defeitdant  made  a  verbal  con- 
tract to  convey  a  tract  of  land  to  plaintiflT's  grantor,  on  .condition  that  she  would 
make  certain  improvements  thereon.  A  complaint  for  the  specific  performance  of 
this  agreement  contained  averuients  showing  an  acceptance  of,  and  compliance 
with,  the  terms  of  the  proposition  made  by  defendant.  Held,  that  the  averments 
of  the  complaint  showed  a  proper  case  for  specific  performance. 

2.  Same — Cohplaiht  hot  Showing  Contract  in  Writing — Demurrer  does  not  Lie. 

It  did  not  appear  on  the  face  of  a  complaint  for  specific  perforn)aiice  that  tlio 
proposition  from  defendant,  specifying  the  conditions  on  which  he  would  convey, 
was  not  in  writing.  Held^  that  the  question  whetiier  defendant's  proposition  was 
in  writing  could  not  be  raised  by  demurrer;  if  raised  at  all,  it  must  be  by  answer.' 

3.  Same—Assignee  mat  Maintain  Action. 

Defendant  offered  to  deed  a  parcel  of  land  to  plaintiflTs  grantor  if  she  would  make 
certain  improvements  oil  it.  She  took  possession,  made  permanent  and  valuable 
improvements  on  the  land,  and  performed  all  the  conditions  required  of  her  by  de- 
fendant's proposition.  Held^  that  such  performance  of  a  parol  agreement  consti- 
tuted her  the  equitable  owner  of  the  premises,  and  enabled  her  assignee  to  main- 
tain an  action  wr  specific  performance. 

4.  Same— Assignment  by  Quitclaim  Deed. 

Ee!d,  aho^  that  a  quitclaim  deed  was  sufficient,  such  being  the  intention  of  the 
parties,  to  pass  her  equitable  title  under  the  contract. 

5.  Same— Pleading— Depiniteness. 

Defendant  demurred  to  a  complaint  for  specific  performance  on  the  ground  that 
the  complaint  was  ambiguous,  unintelligible,  and  uncertain.  Held,  that  while  the 
complaint  was  not  so  formal  as  would  be  required  by  common-law  practice,  yet  it 
stated  definitely  the  object  of  the  action,  and  the  result  desired,  and  was  sufficient; 
following  QUr^n  Co,  v.  Drake,  (Colo.)  9  Pac.  Rep.  787. 

6.  Limitation  op  Actions — Objection  cannot  be  Raised  under  General  Demurrer. 

Defendant  demurred  to  a  complaint  for  specific  performance  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  At  the  hearing  he 
sought  to  raise  tlie  objection  that  the  complaint  showed  that  the  action  was  barred 
by  the  statute  of  limitations.  Held^  that  such  a  defense  must  be  pleaded  specially, 
whether  by  demurrer  or  answer.* 
/.  Costs— Ok  Overruling  Demurrer. 

In  an  action  for  specific  performance  the  defendant  demurred  to  the- complaint 
The  demurrer  was  overruled,  and  $5  costs  were  imposed  on  the  defendant.  Held, 
that  this  was  warranted  by  section  67  of  the  Colorado  Code,  which  provides  that, 
upon  the  determination  of  any  demurrer  in  any  cause  originally  brought  in  the  dis- 
trict court,  the  unsuccessful  party  shall  be  adjudged  to  pay  not  less  than  $5  nor 
more  than  $10  into  court  for  the  use  of  the  successful  party;  following  C^tttn^o»t 
V.  Colorado  Springs  Co.,  (Colo.)  14  Pac.  Rep.  212. 

Commissioners'  decision. 

Appeal  from  district  court,  Huerfano  county. 

The  complaint  alleges  that  on  or  about  July  9, 1878,  the  defendant  was  the 
owner  of  a  body  of  unimproved  and  unoccupied  land  near  to  and  adjoining 
the  town  of  Alamosa,  in  Conejos  county;  that  he  was  anxious  to  make  said 

"When  a  pleading  alleges  an  agreement  which  would  be  within  the  statute  of  frauds 
unless  in  writing,  it  will  be  presumed  to  be  a  written  contract.  Swetland  v.  Barret, 
(Mont.)  1  Pac.  Rep.  745. 

On  the  contrary,  it  is  held  in  Smith  v.  Theobald,  (Ky.)  5  S.  W.  Rep.  394.  that  a  peti- 
tion based  upon  a  contract  required  to  be  in  writing,  and  signed  by  the  defendant,  la 
demurrable  if  it  does  not  set  out  the  fact  of  the  writing  and  signature. 

2  In  Ohio,  it  is  held  that,  where  the  declaration  shows  upon  its  face  that  the  cause  of 
action  sued  upon  is  barred  by  limitation,  a  demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is  sufficient  to  let  in  thede- 
fense  of  the  statute.  Seymour  v.  Railway  Co.,  4  N.  E.  Rep.  236.  So  in  Nebraska,  Mer- 
riam  v.  Miller,  34  N.  W.  Rep.  625.  As  to  how  the  bar  of  the  statute  may  be  made  avail- 
able, see  note  to  Id.  629. 
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land  valuable,  and  bring  it  into  market  for  speedy  sales,  and  to  tbat  end  pro- 
posed to  one  A.  G.  Rupe  that  if  he  would  cause  to  be  built  a  good  house  and 
other  surrounding  improvements  on  a  certain  definitely  described  portion  and 
parcel  of  said  land,  he  would  deed  the  said  portion  and  parcel  of  said  land  to 
Wilhelmine  F.  Rupe,  the  wife  of  said  A.  C.  Rupe;  that  said  A..  C.  Rupe  and 
WilhelmineF.  Rupe,  relying  upon  the  promises  of  the  defendant,  caused  to  be 
built  upon  said  describeil  premises  a  large  and  comfortable  dwelling-house,  a 
stable,  and  suitable  outhouses,  and  expended  in  the  improvements  of  said 
premises  the  sum  of  86,500;  that  defendant  on  the  ninth  day  of  July.  1878, 
made,  executed,  and  delivered  to  said  Wilhelmine  F.  Rupe  a  warranty  deed 
to  certain  definitely  described  premises;  that  at  the  time  said  deed  was  so 
made,  executed,  and  delivered,  the  defendant  and  the  said  A.  C.  Rupe,  and 
the  said  Wilhelmine  F.  Rupe,  each  supposed  that  it  fully  and  perfectly  de- 
scribed the  premises  upon  which  said  improvements  had  been  made,  and  that 
it  conveyed  the  title  to  the  premises  so  improved;  that  said  premises  were  oc- 
cupied and  possessed  by  said  A.  C.  Rupe,  his  wife  and  family,  from  July, 
1878,  until  the  same  were  delivered  by  them  to  the  plaintiff;  that  in  August, 
1882,  it  was  discovered  by  said  A.  C.  Rupe  and  his  wife  that  said  deed  made 
by  defendant  to  said  Wilhelmine  F.  Rupe  did  not  describe  and  include  all  of 
the  said  premises  upon  which  the  said  improvements  were  placed,  and  they 
demanded  of  said  defendant  a  deed  for  all  the  ground  so  occupied  and  im- 
proved by  them,  which  deed  the  defendant  refused  to  make;  that  thereupon 
the  said  A.  G.  Rupe  and  the, said  Wilhelmine  F.  Rupe  threatened  to  move 
their  said  houses  and  all  their  said  improvements  off  said  premises,  and  that 
defendant  fearing  that  they  would  do  so,  and  believing  that  if  said  house  and 
improvements  were  taken  away,  it  would  injure  the  sale  of  the  balance  of  his 
said  property,  went  to  one  Charles  D.  Hayt,  the  husband  of  the  plaintiff,  who 
was  acting  as  the  agent  and  attorney  of  the  said  Wilhelmine  F.  Rupe,  and  said 
to  him  that  he  would  not  make  a  deed  of  the  premises  to  the  said  A.  C.  Rupe 
or  to  Wilhelmine  F.  Rupe;  that  he  did  not  want  the  house  removed  away,  for 
it  would  injure  the  balance  of  his  land,  and  if  the  said  Hayt  or  any  of  his 
friends  would  buy  Rupe  out,  he  would  make  a  good  title  to  the  premises  to 
the  purchaser;  that  plaintiff,  relying  upon  the  said  promises  of  the  defendant, 
on  September  1,  1882,  through  her  said  husband,  Charles  D.  Hayt,  acting  as 
her  agent,  purchased  said  premises  of  the  said  Wilhelmine  F.  Rupe,  and  en- 
tered into  the  immediate  possession  and  occupancy  thereof;  that  plaintiff  paid 
for  said  premises  the  sum  of  $2,000,  and  has  spent  in  improving  the  same  the 
sum  of  ;&700,  and  that  plaintiff  and  her  family  have  occupied  said  premises 
from  the  said  September  1,  1882,  and  are  still  occupying  the  same ;  that  on 
the  eleventh  day  of  April,  1883,  the  plaintiff  received  a  quitclaim  deed  from 
said  A.  C.  Rupe  and  Wilhelmine  F.  Rupe  for  all  their  interest  in  said  prem- 
ises; that  plaintiff  and  her  grantors  have  paid  all  the  taxes  and  assessments 
assessed  against  said  premises  for  the  years  1879,  1880,  1881.  1882,  and  1883; 
that  plaintiff  has  requested  defendant  to  make  her  a  deed  to  said  premises, 
and  perfect  her  title  thereto,  and  that  he  has  refused  and  still  refuses  so  to  do. 

Prays  judgment:  (1)  That  the  absolute  title  to  the  said  premises  be  ad- 
judged and  decreed  to  be  in  plaintiff.  (2)  That  defendant  be  decreed  to  make 
to  the  plaintiff  a  good  and  suflicient  deed  to  Scud  premises  by  a  short  day  to  be 
fixed  by  the  court.     (3)  For  general  relief. 

Defendant  demurred  to  the  complaint  upon  the  following  grounds:  (1)  That 
said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(2)  That  said  complaint  is  ambiguous,  unintelligible,  and  uncertain.  De- 
murrer overruled,  and  five  dollars  costs  taxed  against  defendant  on  account  of 
said  demurrer.    Defendant  elected  to  stand  upon  his  demurrer. 

Upon  a  hearing  of  the  cause,  decree  entered  that  plaintiff  is  entitled  to  have 
a  title  from  defendant  for  the  said  premises,  and  that  defendant,  within  60 
days  from  the  date  of  said  decree,  convey  by  a  suflicient  deed  of  conveyance 
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all  his  right,  title,  and  interest  in  and  to  the  premises  first  definitely  described, 
and  set  out  in  said  compluint.     Defendant  duly  excepted  to  all  the  rulings  of 
the  court,  and  to  the  entry  of  the  decree. 
i.  B.  France,  for  appellant.    Blackbwn  &  Dale,  for  appellee. 

Rising,  C.  The  errors  assigned  are  base4  upon  the  ruling  of  the  court  on 
the  demurrer,  and  upon  the  action  of  the  court  in  imposing  costs  upon  the 
defendant  upon  overruling  his  demurrer. 

The  argument  of  counsel  for  appellant,  upon  the  first  ground  of  the  de- 
murrer, is  that  the  statement  of  facts  in  the  complaint  shows  the  alleged  con- 
tract to  be  within  the  statute  of  frauds,  and  that  the  action  was  not  brought 
within  the  time  limited  by  statute,  and  that  each  of  these  objections  is  fatal 
on  demurrer,  upon  the  ground  that  the  comphiint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  objection  that  the  action  is  barred 
by  the  statute  is  not  raised  by  the  demurrer.  This  defense  is  in  the  nature  of 
a  special  privilege,  and  must  be  pleaded  specially,  whether  the  pleading  be  by 
demurrer  or  answer.    Hexter  v.  6Ufford,  5  Colo.  168-173. 

It  does  not  appear  upon  the  face  of  the  complaint  that  the  proposition  made 
by  Hunt  to  Rupe  was  not  in  writing,  and,  therefore,  as  to  the  allegations  re- 
lating to  the  transactions  between  Hunt  and  A.  C.  Rupe  and  Wilhelmine  F. 
Rupe,  the  complaint  is  sufficient,  Tlie  question  should  have  been  ra.sed  hy 
answer,  if  raised  at  all.  Tucker  v.  Edwards,  7  Oolo.  209,  3  Pac.  Rep.  233; 
Bliss,  Code  PI.  312,  and  cases  cited.  But,  even  if  it  appeared  upon  the  face 
of  the  complaint  that  the  proposition  was  not  in  writing,  then  the  averments 
of  the  complaint  relating  to  the  transaction  between  Hunt  and  Wilhelmine  F. 
Rupe,  showing  an  acceptance  of  and  compliance  with  the  terms  of  the  propo- 
sition made  by  Hunt  to  her,  are  sufficient  to  bring  the  case  within  the  provis- 
ions of  section  1519  of  the  General  Statutes,  wiiich  provides  that  "nothing 
contained  in  chapter  43  of  « Frauds  and  Perjuries  *  shall  be  construed  to  abridge 
the  powers  of  courts  of  equity  to  compt^l  the  specific  performance  of  agree- 
ments, in  cases  of  part  performance  of  such  agreements."  The  complaint  al- 
le<?es,  not  only  a  part  performance,  but  a  full  and  complete  performance,  by 
Wilhelmine  F.  Rupe,  of-all  the  conditions  the  peiformance  of  which  was  re- 
quired of  her  by  the  proposition  made  by  Hunt,  to  entitle  her  to  a  deed  to  the 
premises  so  improved  by  her,  and  also  shows  an  attempted  performance  of 
said  agreement  on  the  part  of  said  Hunt.  Siich  performance  of  a  p^rol  agree- 
ment for  the  conveyance  of  land  is  sufficient  to  authorize  courts  of  equity  to 
compel  specific  performance  of  tiie  agreement. 

_  The  most  important  acts  which  constitute  a  sufticient  part  performance  to 
authorize  courts  of  equity  to  decree  specific  performance,  are  actual  possession, 
and  the  making  of  permanent  and  valuable  improvements.  Pom.  Eq.  Jur.  § 
1409;  Story,  Eq.  Jur.  §  761;  Davenport  v.  Mason,  15  M*iss.  92;  Fref^inn  v. 
Freeman,  43  N.  Y.  34;  Laird  v.  Allen,  82  111.  43;  Jamisfm  v.  Dfmock,  95 
Pa.  St.  52;  Lamb  v.  Hinman,  46  Mich.  112,  6  N.  W.  Rep.  675,  and  8  M.  W. 
Rep.  709;  Littlefleld  v.  Littlejleld,  51  Wis.  25,  7  N.  W.  Rep.  773.  By  virtue 
of  the  possession  taken  of  the  premises,  and  the  improvements  place^l  thereon 
by  Wilhelmine  F.  Rupe  under  the  proposition  made  by  Hunt,  and  in  perform- 
ance of  the  conditions  contained  in  said  proposition,  Mra.  Rupe  became  the 
equitable  owner  of  said  premises.     Pom.  Eq.  Jur.  §  368. 

Such  equitable  interest  may  be  assigned  by  the  vendee  or  party  who  stands 
in  the  position  analogous  to  that  of  the  vendee,  and  the  assignee  may  main- 
tain an  action  to  compel  a  specific  performance  of  the  contract.  Pom.  Spec. 
Perf.  §  487;  Wat.  Spec.  Perf.  §  68;  House  v.  Dexter,  9  Mich.  246.  The  quit- 
claim deed  from  Mrs.  Rupe  to  the  plaintiff  conveyed  by  assignment  the  equi- 
table right  of  Mrs.  Rupe  in  the  premises,  and  all  her  rights  under  the  contract 
with  Hunt.  Miller  v.  Whittier,  32  Me.  203;  Currier  v.  Howard,  14  Gniv, 
511;  Bradbury  v.  Davis,  5  Colo.  265,  269;  Fltzhngh  v.  Smith,  62  111.  486. 
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In  the  case  last  cited  it  is  held  that  the  effect  of  a  deed  ;s  raade  to  depend  rather 
upon  the  intention  of  the  pai'ties  than  upon  the  form  of  the  deed. 

It  must  be  assumed  upon  this  appeal  that  the  allegations  of  the  complaint 
necessary  to  authorize  the  decree  entered,  were  sustained  by  proofs  upon  the 
hearinjc.  The  complaint  alleges  an  agreement  by  Hunt  to  convey  to  VVilhel- 
mine  F.  Rupe  certain  definitely  described  premises,  upon  condition  that  she 
make  certain  improvements  on  said  premises;  alleges  tUe  full  and  complete 
performance  of  such  condition  by  Mrs.  Rupe;  alleges  that  Mrs.  Rupe  conveyed 
all  lier  interest  in  said  premises'to  the  plaintiff  before  the  bringing  of  this  ac- 
tion; alleges  that  defendant  has  not  conveyed  said  premises  to  Mrs.  Rupe,  nor 
to  the  plaintiff,  although  requested  so  to  do  by  Mrs.  Rupe  before  her  convey- 
ance to  the  plaintiff,  and  by  the  plaintiff  since  such  conveyance  to  her.  These 
allegations  constitute  a  cause  of  action  against  the  defendant,  and  are  suflS- 
cient  to  sustain  the  decree  entered. 

From  a  careful  examination  of  the  complaint,  we  come  to  the  conclusion 
that  the  second  ground  of  demurrer  is  not  well  taken.  Qilpin.  Co,  v.  Drake, 
8  Colo.  586,  591,  9  Pac.  Rep.  787. 

The  objection  to  the  action  of  the  court  in  imposing  five  dollars  costs  against 
defendant  upon  overruling  his  demurrer  is  not  well  taken.  The  payment  of 
this  sum  by  defendant  was  adjudged  under  the  provisions  of  section  57  of  the 
Code.  The  validity  of  the  statute  authorizing  this  action  of  the  court  is  ques- 
tioned by  counsel  for  appellant.  The  validity  of  the  statute  was  sustained  in 
Chivington  v.  Colorado  Springs  Co,,  14  Pac.  Rep.  212.  < 

The  judgment  should  be  affirmed. 

"We  concur:    Macon,  C;  Stallcup,  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  affirmed. 


(10  Colo.  309) 

MoCaig  and  another  p.  Bryan. 
{SMpreine  Court  of  Colorado.    October  18,  1887.) 

1.  Mines  and  Mining — Contest — Instructions. 

In  an  action  to  try  title  to  a  mining  claim,  the  court  charged  the  jury  that  the 
plaintiff,  in  order  to  recover,  must  prove  that  he  located  his  claim  "by  sinking  a 
shaft  at  least  ten  feet  from  the  lowest  part  of  the  rim  at  the  surface,  showing  a  well- 
defined  crevice;  posting  at  the  dit>co very  shaft  the  usual  notice;  placing  upon  the 
corners  and  center  of  the  side  lines,  stakes,  six  in  ail,  iiiarked  in  the  usual  manner; 
and  record  of  the  claim  ;"  and  tfiat  if  the  jury  found  that  the  plaintiff  pioved  this, 
then  defendant,  in  order  to  luake  his  claim  valid,  must  prove  a  prior  location  in 
like  manner.  The  instruction  did  not  state  the  requirements  of  the  law  as  to  what 
the  locator  of  a  mining  claim  must  do  to  make  a  !ocation,  nor  di^  it  state  the  law 
in  regard  to  marking  of  the  location  stakes,  or  what  must  be  recorded,  or  when  the 
record  most  be  made,  or  where;  but  left  the  jury  to  determine  the  law  as  well  as 
the  fact.    Ueid^  that  the  instruction  was  erroneous. 

2.  Same — Improvements— Building— Intention  of  Claimant. 

In  an  action  between  claimants  of  a  mining  claim,  there  was  evidenre  to  show 
that  the  ore-house  built  on  the  claim  by  defendant  was  placed  there  for  the  use  and 
benefit  of  another  claim,  and  the  court  submitted  to  the  jury  the  question  of  good 
faith  and  intention  of  defendant  to  nmkean  improvement  upon  thecluinj.  i/c/rf,  not 
error.  To  make  a  building  erected  upon  a  mining  claim  an  improvement,  under 
the  law  requiring  annual  labor,  it  must  have  been  placed  there  for  the  purpose  of 
benefiting  the  claim,  and  for  its  improvement. 
8.  Same— Crevice— Mineral-Bearing  Rock  in  Place. 

The  court  instructed  the  jury  that  plaintiff  must  prove  "that  the  Apex  lode  was 
located  by  sinking  a  shaft  at  least  ten  feet  from  the  lowest  rim  at  the  surface,  show- 
ing a  well-defined  crevice."  //?/(/,  that  the  instruction  was  erroneous,  because  it 
did  not  submit  to  the  jury  the  question  of  fact  as  to  whether  the  crevice  contained 
mineral-bearing  rock  in  place. 
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4.  SaMB— CJOMPLIANCE  WITH  MlMNG  LaWS— PROVINCE  OF  JURY. 

Under  act  of  congress  of  March  3,  1881.  authorizing  the  jury  to  f5nd  that  the  title 
to  the  ground  in  controversy  has  not  been  established  by  either  party,  a  party  claini' 
ing  the  right  of  possession  of  any  pari  of  the  public  domain,  in  an  adverse  suit,  by 
^virtue  of  a  mining  location,  must  establish  such  right  by  evidence  of  a  compliance 
with  the  state  and  federal  statutes  relating  to  the  location  and  holding  of  mining 
claims.  And  it  was  proper  for  the  court  to  submit  to  the  jury  to  find  as  a  question 
of  fact,  f^om  the  evidence,  whether  the  defendant  had  complied  with  such  require- 
ments of  the  statute. 

Cotnniissioners'  decision.     Appeal  from  district  court,  Clear  Creek  county. 
H   VI,  Hobson  and  Luke  Palmer,  for  appellant.    Moi^-ison  &  Fillius  for 
appellees. 

KisiNG,  C.  Appellant,  as  owner  of  the  No.  4  lode  mining  claim,  applied 
for  a  patent  therefor,  and  appellees,  as  owners  of  the  Apex  lode  mining  claim, 
filed  their  adverse  claim,  under  the  provisions  of  the  statutes  of  the  United 
States,  to  that  portion  of  said  Ko.  4  claim  which  was  in  conflict  with  said 
Apex  claim;  and  within  the  time  required  by  law,  appellees  brought  this  ac- 
tion in  support  of  such  adverse  claim.  The  plaintiffs  predicate  their  right 
to  the  possession  of  the  premises  in  controversy  upon  a  full  compliance  by 
them  with  all  the  requirements  of  the  laws  of  the  United  States,  and  of  the 
state  of  Colorado,  relating  to  the  location  of  lode  mining  claims,  in  the  location 
by  them  of  the  Apex  lode,  and  in  their  complaint  allege  such  compliance,  and 
allege  the  wrongful  entry  of  defendant  upon  the  premises  in  controversy,  and 
the  wrongful  withholding  of  the  same  from  plaintilTs.  The  defendant  predi- 
cates his  right  to  the  possession  of  the  premises  in  controversy  upon  a  full  com- 
pliance by  him  with  all  of  the  requirements  of  said  laws,  in  the  location  and 
hol^ding  of  the  No.  4  lode  by  his  grantor,  prior  to  the  said  location  of  the  Apex 
lode,  and  by  himself  as  puichaser  of  said  lode,  and  in  his  answer  to  the  com- 
plaint alleges  such  compliance.  All  the  material  allegations  of  the  answer 
are  put  in  issue  by  plaintiffs'  reply. thereto.  There  is  no  denial  in  defendant's 
answer  of  any  of  the  allegations  of  the  complaint  relating  to  the  compliance  by 
plaintiffs  with  all  the  requirements  of  the  law  in  the  location  of  the  Apex  lode. 

Upon  the  trial  plaintiffs  produced  evidence  in  support  of  the  allegations  of 
their  complaint,  tending  to  show  a  performance  of  all  the  necessary  acts  to 
make  a  location  of  the  Apex  lode  mining  claim,  and  showing  the  discovery  of 
the  lode  on  the  fourteenth  day  of  June,  1882,  and  the  recording  of  a  certificate 
of  location  on  the  twenty-first  day  of  June,  1882.  Defendant  did  not  offer 
any  evidence  to  rebut  the  evidence  of  plaintiffs'  location  of  the  Apex  lode,  but 
produced  evidence  in  support  of  the  allegations  of  his  answer,  tending  to  show 
a  performance  of  all  the  necessary  acts,  except  the  posting  of  the  proper  notice 
at  the  point  of  discovery,  to  make  a  location  of  the  No.  4  lode  mining  claim, 
and  showing  the  survey  of  the  lode  on  the  eighth  day  of  April,  1880,  and  the 
recording  of  a. certificate  of  location  on  the  twelfth  day  of  April,  1880.  De- 
fendant also  introduced  evidence  for  the  purpose  of  showing  the  performance 
by  liim,  as  the  purchaser  of  the  No.  4  lode,  of  the  annual  labor  required  by 
law  for  the  year  1882,  and  prior  to  the  discovery  of  the  Apex  lode  by  the  plain- 
tiffs. The  plaintiffs  introduced  evidence  in  rebuttal,  tending  to  show  that 
defendant's  grantor,  in  attempting  to  locate  the  No.  4  lode,  failed  to  sink  the 
discovery  shaft  upon  the  lode  to  the  depth  of  at  least  10  feet  from  the  lowest 
part  of  the  rim  thereof  at  the  surface.  , 

For  the  determination  of  this  ciise,  it  is  only  necessary  to  consider  the  first 
and  third  assignments  of  error. 

The  first  assignment  is  that  the  court  erred  in  giving  the  following  instruc- 
tion to  the  jury:  "The  court  instructs  the  jury  that  the  plaintiff,  to  recover 
in  this  cause,  is  bound  to  prove — First,  that  the  Apex  lode  was  located  by 
sinking  a  shaft  at  least  ten  feet  from  the  lowest  part  of  the  rim  at  the  sur- 
face, showing  a  well-defined  crevice;  posting  at  the  discovery  shaft  the  usual 
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notice;  placing  upon  tlie  corners  and  center  of  the  side  lines,  stakes^  six  in 
all,  marked  in  the  usual  manner;  and  record  of  the  claim.  And  if  you  tind 
that  plaintiffs  prove  this,  it  then  devolves  upon  the  defendant  to  prove  an  oldej* 
location  in  the  same  manner;  so  that  the  oldest  valid  claim  should  hold  the 
ground.  This  the  defendant  seeks  to  do  by  means  of  the  No.  4  lode;  but  if 
you  believe — First,  that  the  discovery  shaft  of  the  No.  4  lode  was  not  ten  feet 
deep  from  the  lowest  point  of  the  rim  at  the  surface  at  the  time  of  the  dis- 
covery of  the  Apex  lode  in  June,  1882,  then  the  No.  4  location  is  invalid  and 
void;  and,  second,  if  said  No.  4  did  not  at  that  time  show  a  well-defined  crev- 
ice, it  is  void."  This  instruction  is  clearly  erroneous  in  several  particulars. 
The  statute  requires  the  locator  of  a  mining  claim  to  post  at  the  point  of  dis- 
covery a  sign,  or  notice,  containing  the  name  of  the  lode,  the  name  of  the  lo- 
cator, and  the  date  of  discovery.  The  instruction  undertakes  to  tell  the  jury 
what  the  locator  is  required  to  do  to  make  a  location y  and  fails  to  state  the 
requirements  of  the  law  correctly.  What  has  been  said  in  relation  to  the  no- 
tice is  applicable  to  th^  instruction  as  to  the  marking  of  the  stakes. 

That  portion  of  the  instruction  treating  of  the  record  of  the  claim  is  too  in- 
definite to  mean  anything,  except  that  some  kind  of  a  record  is  required. 
What  must  be  recorded,  and  when  the  record  must  be  made,  and  where,  are 
questions  upon  which  the  jury  should  have  been  instructed;  but  upon  these 
questions  the  jury  is  left  to  determine  the  law  as  well  as  the  fact.  The  jury 
are  also  instructed  that  the  plaintiffs  must  prove  "that  the  Apex  lode  was 
located  by  sinking  a  shaft  at  least  ten  feet  from  the  lowest  part  of  the  rim  at 
the  surface,  showing  a  well-defined  crevice  "  This  part  of  the  instruction, 
which  states  the  law  correctly,  so  far  as  it  goes,  is  incomplete  in  not  stating 
what  the  crevice  must  contain.  Under  the  instruction  as  given,  the  crevice 
shown  by  sinking  the  shaft  might  be  absolutely  bai*ren  of  mineral  of  any  kind, 
and  yet  the  plaintiffs  would  have  complied  with  the  law  as  given  to  the  jury; 
but  such  compliance  would  not  confer  any  right  upon  plaintiffs  to  the  pos- 
session of  the  premises,  without  the  further  showing  that  such  crevice  con- 
tained mineral-bearing  rock  in  place.  Van  Zandt  v.  Argentine  M.  Co,,  8 
Fed.  Rep.  725.  It  is  also  barely  possible  that  the  instruction  might  be  mis-* 
leading  to  the  jury,  and  be  by  them  taken  to  mean  that  the  locator  must  not 
only  sink  tlie  discovery  shaft  10  feet  deep  from  the  lowest  part  of  the  rim  at 
the  surface,  as  the  law  requires,  but  that  such  shaft  must  be  kept  open  to  that 
depth.    The  court  erred  in  giving  this  instruction. 

The  court  gave  the  following  instruction  to  the  jury  at  plaintiffs'  request: 
"The  coiirt  instructs  the  jury  that  if  you  bolieve,  from  the  evidence,  that  the 
building  of  the  ore-house  on  the  surface  ground  of  the  No.  4  lode  was  for  the* 
sole  use  and  convenience  of  the  Little  Mattie  mine,  and  not  intended  for  the 
N'o.  4  lode,  then,  and  in  that  case,  you  will  not  consider  such  ore-house  as  im- 
provements on  the  No.  4  lode,  unless  you  further  find,  from  the  evidence, 
that  the  ore-house  was  built  in  good  faith,  to  make  a  permanent  improve-  . 
ment  on  the  No.  4  lode."  The  third  assignment  of  error  is  based  upon  this 
instruction. 

The  only  objections  urged  against  the  instruction  by  counsel  in  their  argu- 
ment which  call  for  any  discussion  are — First,  that  the  plaintiffs  having 
failed  to  plead  specially  the  non-performance  of  annual  labor  on  the  No.  4 
lode,  that  question  cannot  properly  be  brought  into  the  case ;  and,  secondly,  that 
it  was  error  to  submit  to  the  jury  the  question  of  intention  and  good  faith  of 
the  owner  in  building  the  ore- house. 

We  do  not  think  tliese  objections  well  founded.  The  defense  set  up  in  the 
answer  is  that  defendant  has  the  better  right  to  the  possession  of  the  prem- 
ises by  virtue  of  a  valid  location  thereof,  antedating  the  location  of  the  Apex 
lode  by  the  plaintiffs,  and  by  virtue  of  a  full  compliance  by  the  defendant 
and  his  grantor  with  .the  requirements  of  the  statute  necessary  to  continue 
the  right  to  the  possession  of  the  premises  so  located.    The  replication  puts 
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in  issue  aJl  the  allegations  of  the  answer  upon  which  the  defense  is  based. 
To  establish  his  defense,  it  was  incumbent  upon  the  defendant  to  show  not 
only  a  valid  location  of  the  premises,  antedating  the  location  by  the  plaii;itififs, 
but  to  also  show  that  the  right  to  the  possession  had  been  kept  good  by  a  com- 
pliance with  the  statutes  relating  thereto.  On  the  trial  the  defendant  under- 
took to  show  such  compliance,  by  the  introduction  of  evidence  rehiting  to  the 
building  of  an  ore-house  on  the  No.  4  lode.  The  act  of  congress  of  Alarch  3, 
1881,  authorizing  the  jury  to  find  that  title  to  the  ground  in  controversy  has 
not  been  establishetl  by  either  party,  makes  it  absolutely  necessary  that  a 
party  claiming  the  right  to  the  possession  of  any  f>ortion  of  the  public  donjain 
m  an  adverse  suit  by  virtue  of  a  mining  location,  must  establish  such  right 
by  evidence  of  a  compliance  with  the  state  and  federal  statutes  relating  to  the 
location  and  holding  of  mining  claims.  Becker  v.  Pugh,  9  Colo.  589, 13  Pac. 
Kep.  906.  The  pleadings  required  proof  to  be  made  of  a  compliance  with  the 
requirements  of  the  statute;  the  policy  of  the  law,  without  regard  to  the 
pleadings,  requires  such  proof  to  be  made.  Evidence  Whs  introduced  tending 
to  show  such  compliance,  and  it  was  proper  for  the  court  to  submit  to  the 
jury  to  find  as  a  question  of  fact,  from  the  evidence,  whether  defendant  had 
complied  with  such  requirements  of  the  statute. 

This  brings  U3  to  the  second  objection  made  to  the  instruction.  The  jury 
were  instructed  that  if  they  believetl  from  the  evidence  that  the  ore-house  was 
built  for  the  sole  use  of  the  Little  Alatt^e  mine,  and  was  not  intended  for  the 
No.  4  lode,  then  they  should  not  consider  such  ore-house  as  improvements  on 
the  Xo.  4  lode  in  their  estimate  of  annual  labor,  unless  they  should  further 
tind  from  the  evidence  that  the  ore-house  was  built  in  good  faith  to  make  a 
permanent  improvement  on  the  No.  4  lode.  We  do  not  think  the  court  erred 
in  so  instructing  the  jury.  The  argument  of  counsel  is  that  if  an  improve- 
ment is  put  upon  a  claim  by  the  owner,  it  does  not  matter  what  his  inten- 
tions were  in  so  doing;  that  the  improvement  is  what  the  law  requires,  and 
that  wh^n  the  improvement  is  made  the  government  is  satisfied  without  in- 
quiring into  the  intentions  of  the  owner  in  making  such  improvements.  The 
argument  rests  upon  the  assumption  that  the  ore-house  was  an  improvement, 
and  that  the  jury  were  only  required  to  determine  with  what  intention  it  was 
put  on  the  claim. 

The  question  submitted  to  the  jury  for  determination  was  whether  an  im- 
provement had  been  put  on  the  claim,  and  they  were  told  that,  in  determin- 
ing whether  an  ore-house  built  on  the  claim  was  an  improvenn^nt  under  the 
law  relating  to  annual  labor,  they  might  consider  the  good  faith  and  inten- 
'tion  of  the  owner  in  having  it  built.  To  make  a  building  erected  on  a  min- 
ing claim  an  improvement,  under  the  law' requiring  annual  labor,  it  must  have 
been  placed  there  for  the  purpose  of  benefiting  the  claim,  and  for  its  develop- 
ment. 8meliing  Co,  v.  Kemp,  104  U.  S.  636-655.  It  is  absurd  to  say  that 
a  building  erected  on  a  mining  claim  is  an  improvement  on  such  claim,  when 
such  building  is  not,  and  w;is  not  intended  to  be,  of  any  use  or  benefit  to  the 
claim.  That  which  does  not,  and  was  not  intended  to,  improve  the  claim,  is 
not  an  improvement  within  the  meaning  of  the  statute. 

The  judgment  should  be  reversed. 

We  concur:    Stallcup,  C;  Macon,  0. 

By  the  Court.    For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  reversed. 
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ao  Colo.   272) 

Charles  t?.  Amos. 

(Sujyreme  Court  of  Colorado.    October  18,  1887.) 

1.  Attachment-— NoN-REsiDENT—lNTEimoN  in  Leaving  State— Opinion  of  Witness. 

Witnesses  in  an  attachment  suit  against  a  non-resident  testified  tliat  they  knew 
defendant  was  coming  back  to  the  state,  and  that  their  knowledge  was  derived  from 
what  defendant  told  them,  from  his  letters,  and  from  their  knowledge  of  his  busi- 
ness. Held,  that  their  knowledge  was  but  a  conclusion  drawn  firom  the  declarations 
of  defendant,  and  not  proper  testimony. 

2.  Same— Intention  at  Time  of  Leaving  State  Immaterial. 

Plaintiff  in  his  affidavit  in  attachment  alleged  the  non-residence  of  defendant. 
Subsequently  to  levying  the  attachment  defendant  returned  to  the  state.  On  the 
trial,  for  the  purpose  of  showing  that  he  was  not  a  non-resident  at  the  time  of  levy- 
ing the  attachment,  he  offered  evidence  of  his  intention  at  the  time  he  left  the  state 
to  return  to  it.  The  trial  court  refused  to  admit  the  testimony.  HeJd^  that  the  in- 
tentions of  the  defendant  at  the  time  he  left  the  state  might  not  have  been  his  in- 
tentions at  the  time  of  levying  the  attachment;  that,  whatever  they  were,  they  were 
immaterial,  and  the  testimony  was  properly  excluded.  . 
8.  Action— Before  Justice— In  what  Township  Brought— Non-Residents. 

Gen.  St.  Colo.  1883.  J 1932,  provides  that  "suits  before  justices  shall  be  commenced 
in  the  township  in  which  the  debtor  resides,  unless  the  cause  of  action  accrued  in 
the  township  in  which  the  plaintitf  resides,  in  whjch  case  the  suit  may  be  com- 
menced where  the  cause  of  action  accrued  or  is  specifically  made  payable."  Held^ 
that  the  statute  does  not  apply  to  non-resident  debtors. 

4.  Novation — Consent  of  Creditor  Necessary. 

An  agreement  between  defendant  and  his  wife,  to  the  effect  that  she  would  as- 
sume and  pay  the  indebtedness  of  defendant  to  ]>laintiff,  does  not  release  defendant 
whore  plaintiff  was  not  a  party  to  the  agreement. 

5.  Appeal — Waiver  of  Objection  to  Jurisdiction  op  Justice. 

Defendant  in  an  attachment  suit  6bjected  to  the  jurisdiction  of  the  county  court, 
on  the  grounds  that  the  justice,  before  whom  the  case  was  first  tried,  did  not  cause 
notice  of  the  suit  to  be  published  as  required  by  law;  and'  that  the  constable  did 
not  retain  the  summons  put  into  his  hands  for  serving  until  the  date  of  the  trial. 
Held,  that  by  filing  his  appeal-bond  in  the  appellate  court,  the  defendant  waived 
objection  to  the  jurisdiction  of  that  court. 

Commissioners'  decision. 

Appeal  from  Jefferson  county  court. 

On  November  19,  1883,  Amos  brought  suit  against  Charles  before  a  justice 
of  the  peace  of  Jefferson  county,  and  on  the  same  day  a  summons  was  issued 
by  said  justice,  which  on  the  twenty-third  day  of  the  same  month  was  re- 
turned by  the  constable  with  the  indorsement  thereon,  "Defendant  not  found. " 
At  the  same  time,  Amos  tiled  an  affidavit  in  attachment  before  the  justice  of 
the  peace,  alleging,  among  other  grounds,  the  non-residence  of  Charles  in  Col- 
orado, upon  which  a  writ  of  attachment  was  issued,  and  on  the  twenty-third 
day  of  November  one  Charles  Lemsky  was  attached  as  garnishee.  On  No- 
vember 28th,  Lemsky  appeared  before  the  justice  of  the  peace,  and  answered 
as  garnishee,  admitting  his  indebtedness  to  Charles  in  the  sum  of  $200,  where- 
upon the  justice  continued  the  cause  until  the  eighth  day  of  December,  on 
which  last  date  (the  defendant  not  appearing,)  he  rendered  judgment  against  • 
Charles  for  $80,  and  costs  of  suit;  and  against  Lemsky,  as  garnishee,  for 
$200.  During  the  continuance  of  the  cause  from  November  ^th  to  Decem- 
ber 8th,  no  notice  was  posted  as  required  by  section  2019,  Gen.  St.  From  this 
judgment  Charles  appealed  to  the  county  court  of  Jefferson  county. 

There  were  no  written  pleadings  in  the  case  in  either  court,  but  before  the 
trial  of  the  cause  in  the  county  court,  and  on  the  twenty-third  day  of  Janu- 
ary, 1884,  counsel  for  defendant,  Charles,  moved  to  dismiss  the  cause  upon 
the  following  grounds:  "First.  The  justice  of  the  peace  who  rendered  the 
judgment  in  the  above-entitled  action  had  no  jurisdiction  of  the  defendant  or 
of  the  cause  of  action.  Second,  This  court  has  not  jurisdiction  to  try  this 
case  on  appeal,  and  to  enter  ujp  judgment  against  the  defendant.  Third,  The 
defendant  did  not  at  any  time  reside  in  the  township  or  precinct  wherein  the 
v.l5p.no.9— 27 
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suit  was  commenced,  nor  did  the  cause  of  action  accrue  in  that  township,  nor 
was  the  same  made  payable  there.  Fourth.  There  was  no  summons  in  this 
action  ever  served  on  the  defendant.  Fifth,  The  defendant, resided  in  the 
precinct  of  Morrison,  where  the  cause  of  action  accrued,  and  at  the  time  of 
the  commencement  of  this  action,  and  long  before. "  Which  motion  was  over- 
ruled, and  defendant  duly  excepted.  The  cause  was  then  set  for  trial'  by  the 
court,  against  the  plaintiff's  consent. 

Upon  the  trial  of  the  action;  after  the  plaintiff  had  rested  his  case,  defendant 
moved  for  a  nonsuit  upon  the  following  grounds:  *' First,  That  the  plaintiff 
had  failed  to  show  that  the  court  had  jurisdiction  either  of  the  cause  of  action, 
or  of  the  defendant,  or  of  his  property.  Second,  It  has  not  been  shown  that 
the  defendant  resides  in  the  township  or  precinct  in  whicii  suit  was  com- 
menced, nor  that  the  cause  of  action  accrued  in  the  township  where  the  plain- 
tiff resides,  or  that  the  cause  of  action  whs  specifically  made  payable  in  the 
township  where  the  suit  was  commenced;  but,  on  the  contrary,  the  evidence 
shows  that  the  cause  of  ^action  accrued  in  tlie  township  of  Morrison,  where  the 
plaintiff  and  defendant  both  resided  at  the  time,  and  in  a  different  precinct 
from  that  where  the  suit  was  commenced.  Third.  Tlie  plaintiff  has  failed  to 
show  that  the  defendant  had  been  served  with  summons,  but,  on  the  contrary, 
the  return  of  the  constable  shows  that  no  service  was  had  on  defendant. 
Fourth,  There  was  no  property  attached  under  tlie  writ  of  attachment,  nor 
was  there  a  copy  of  the  writ  served  upon  the  defendant,  or  any  other  person, 
but  tlie  return  of  the  constable  indorsed  on  the  writ  shows  that  there  was  « no 
property  found.'  Fifth,  It  has  not  been  shown,  either  by  the  transcript  of 
the  justice  of  the  peace  or  otherwise,  that  any  affidavit  had  ever  been  made  ^ 
and  presented  to  the  justice  that  the  defendant  resides  without  the  state  of 
Colorado,  and  cannot  be  found  therein,  so  that  personal  services  of  process 
cannot  be  had  on  him,  or  that  he  conceals  himself,  or  that  he  stands  in  deft- 
.  ance  of  the  officer  with  intent  to  prevent  service  of  process  upon  him.  Sixth, 
It  has  irot  been  shown  that  the  justice  of  the  peace  who  rendered  judgment 
in  this  case  against  the  defendant,  ever  made  an  order  of  publication,  or 
caused  notice  of  the  attachment  to  be  published  by  posting  three  notices  of 
the  levy  of  said  attachment,  or  of  the  day  and  hour  at  which  the  trial  of  the 
cause  would  be  had  at  his  office,  or  that  any  such  notices  were  ever  posted  for 
ten  days,  or  any  other  time  prior  to  the  day  of  trial.  Seventh,  'That  the  con- 
stable did  not  retain  the  summons  until  the  day  of  trial,  but  returned  the  same 
and  it  was  filed  with  the  justice  of  the  peace  on  the  twenty-eighth  day  of  No- 
vember, 1883."  Which  motion  was  also  overruled,  and  defendant  excepted. 
Defendant  then  offered  testimony,  and  the  court  rendered  judgment  against 
the  defendant  in  the  sum  of  ^0,  and  costs,  from  which  defendant  appealed. 
Joseph  Mann^  for  appellant.    A.  H.  De  France,  for  appellee. 

Macon,  C.  Appellant  assigns  13  errors  in  this  case.  The  second  assign- 
ment goes  to  the  alleged  admission  of  improper  testimony  for  the  plaintiff. 
The  record  fails  to  show  that  any  improper  testimony  was  admitted  by  the 
court.  All  of  plaintiff's  testimony  was  proper,  relevant,  and  material,  pro- 
vided the  court  had  jurisdiction  of  the  cause. 

The  third  assignm(»nt  is  based  upon  the  refusal  of  the  court  to  permit  the 
witness  to  testify  what  were  Charles'  intentions  in  leaving  Morrison.  Charles* 
intentions  in  the  premises  were  immaterial,  and,  whatever  they  may  have 
been,  they  could  not  affect  the  case.  The  evidence  was  offered  for  the  pur- 
pose of  showing  that  Charles  was  not  a  non-resident  of  this  state  when  the 
attachment  was  issued;  but  if  one  man  could  be  allowed  to  testify  to  the  in- 
tentions of  another,  instead  of  being  confined  to  a  statement  of  facts  or  dec- 
larations from  which  intent  may  be  inferred,  this  offer  of  defendant  should 
not  have  been  allowed,  because  Charles'  intent  when  he  left  Momson  could 
not  prove  what  his  intent  was  when  the  writ  of  attachment  was  issued.    His 
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letter  to  Amos,  from  Goshen,  K.  C,  dated  December  3,  1883,  shows  beyond 
dispute  that  he  had  given  up  all  expectation  of  returning  to  Colorado. 

The  fifth  assignment  has  no  merit;  it  is:  "The  court  erred  in  striking  out 
the  testimony  or  L.  E.CHiarles  and  Charles  Lemsky,  witnesses,  wherein  they 
state  that  they  know  Mr.  Charled  is  coming  back  to  Morrison."  Suppose  it 
be  admitted  that  Charles  did  contemplate  returning  to  Morrison.  These  wit- 
nesses did  not  pretend  to  know  or  say  what  his  object  in  returning  was;  they 
did  not  even  intimate  that  he  meant  to  reside  in  that  or  any  other  place  in  Col- 
orado upon  his  return.  The  witness  Mrs.  Charles  says:  "I  know  Mr.  Charles 
is  coming  back  again  to  Morrison.  I  was  well  acquainted  with  Mr.  Charles' 
business  up  to  the  time  he  left."  She  does  not  pretend  to  say  he  was  coming 
back  to  reside  there;  and  on  cross-examination  says,  her  knowledge  of  this 
fact  is  deiived  from  what  he  told  her  before  he  went  away,  and  from  his  let- 
ters. Her  pretended  knowledge  was  but  her  conclusion  from  the  declarations 
of  Charles,  the  defendant,  and  were  not  proper  testimony.  Lemsky's  knowl- 
edge is  not  better  founded,  and  the  court  did  right  in  striking  it  out. 

The  sixth  assignment  is:  "The  court  erred  in  rejecting  other  proper  testi-* 
mony  on  the  part  of  defendant;"  and  upon  that  it  is  suillcient  to  say  that  the 
record  shows  no  error  of  the  court  in  this  particular. 

The  eighth,  ninth,  tenth,  eleventh,  twelfth,  and  thirteenth  assignments  all 
go  to  tlie  same  point,  namely,  that  upon  the  evidence  the  judgment  should 
have  been  for  defendant  instead  of  for  the  plaintiff.  Assuming  the  jurisdic- 
tion of  the  court,  there  cajU  be  no  pretense  that  defendant  was  entitled  to 
judgment;  upon  the  whole  evidence,  there  can  be  no  doubt  of  the  fact  of  his 
indebtedness  to  plaintiff,  and  his  letter  of  December  3d,  to  Amos,  is  a  clear 
admission  of  such  indebtedness;  the  only  excuse  for  not  paying  it  being  that 
"what  I  once  called  my  wife  agreed  before  more  than  a  dozen  witnesses  to 
assame  all  indebtedness  against  the  shop."  With  this  agreement  Amos  had 
no  connection,  and  by  it  he  was  not  bpund.  It  was,  therefore,  no  defense  to 
the  action,  and  the  court  did  not  err  in  rendering  judgment  against  defend- 
ant upon  the  evidence. 

The  first,  fourth,  and  seventh  assignments  challenge  the  jurisdiction  of  the 
justice  of  the  peace  to  render  the  judgment  appealed  from,  as  well  as  the 
jurisdiction  of  the  county  court.  This  objection  to  the  jurisdiction  rests  upon 
three  grounds:  First,  that  the  defendant  did  not  a|i  the  commencement  of 
the  suit,  nor  at  auy  time,  reside  in  the  township  where  the  suit  was  com- 
menced; second,  that  the  justice  did  not  cause  notice  of  the  suit  to  be  pub- 
lished as  required  by  law ;  and,  third,  that  the  constable  did  not  retain  the 
summons  put  into  his  hands  for  service  until  the  date  of  the  trial  of  the 
cause.  The  first  ground  has  been  disposed  of  by  this  court  in  Wagner  v. 
Hallack,  3  Colo.  182,  where  it  is  held  that  the  statute  in  question  does  not 
apply  to  non-resident  debtors.^  The  second  and  third  grounds  relied  on  by 
appellant  have  also  been  before  this  court,  and  disposed  of  advereely  to  the 
view  atJvanced  by  appellant.  In  Wyatt  v.  Freeman,  4  Colo.  14,  it  is  held  that 
by  filing  his  appeal-bond  in  the  appellate  court,  appellant  enters  his  appear- 
ance therein,  and  cite  with  approval  Swingley  v.  Haynes,  22  111.  216,  and 
Railroad  Co,  v.  McCutchin,  27  111.  11,  in  which  cases  it  is  held  that,  though 
the  justice  had  no  jurisdiction  of  the  person  of  the  appellant,  by  appealing 
and  filing  his  appeal-bond  he  brings  himself  within  the  jurisdiction  of  the 
appellate  court.  The  Illinois  statute,  which  these  cases  construe,  is  substan- 
tially, in  terms  and  meaning,  identical  with  sections  64  and  65  of  our  justice 
and  constable  act. 

iGen.St.  Colo.  1883,  ?  1932:  "Suit  shall  be  commenced  before  justices  in  the  town- 
ship in  which  the  debtor  or  person  sued  resides,  unless  the  cause  of  action  occurred  in 
the  township  in  which  the  plainti IT  resides,  in  which  case  the  suit  may  be  commenced 
where  the  cause  of  action  accrued  or  is  specifically  made  payable." 
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There  was  no  error  in  the  proceedings  of  the  county  court,  and  the  Judg- 
ment should  be  affirmed. 

We  concur:    Stalloup,  C;  Rising,  €• 

By  the  Court.    For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  county  court  is  affirmed. 


(10  Colo.   301) 

McPhee  and  another.  Copartners,  etc.,  and  another,  Sheriff,  etc.,  v. 

O'ROURKE. 
{Supreme  Cburt  of  Ooiarado,    October  18,  1887.) 

1.  HoMBSTBAD— Designation — "Head  of  Family." 

Sections  1,  4,  of  the  Colorado  statute  concerning  homesteadd,  provide  that  every 
householder,  being  the  head  ofa  family,  shall  be  entitled  to  a  homestead  exempt  from 
execution  and  attachment,  and  that,  when  any  person  dies  seized  ofa  homestead  and 
leaves  a  widow,  husband,  or  minor  children,  such  survivor  shall  be  entitled  to  the 
homestead.  The  statute  provides  that  the  property  to  be  exempted  shall  be  desig- 
nated in  a  certain  manner,  but  contains  no  provision  excepting  from  its  operation 
creditors  whose  claims  are  for  njaterials  used  In  improving  the  property  before 
such  designation,  ffeld,  that  a  wife,  living  with  her  husband,  and  owning  real  es- 
tate, which  she  and  her  husband  occupy  as  a  home,  is  **the  head  ofa  family."  un- 
der the  statute,  and  is  entitled  to^he  exemption  as  against  such  creditors,  and  that, 
although  the  designation  is  for  the  purpose  of  ureventing  creditors  from  collecting 
their  debts,  the  exemption  may  still  be  claimea. 

2.  Crrditors'  Bill— Conveyance  prom  One  Judgment  Debtor  to  Another. 

If  one  of  two  judgment  debtors  conveys  property  to  the  other,  such  conveyance 
is  not  prejudicial  to  the  rights  of  the  judgment  creditor,  and  cannot  be  made  the 
basis  ofa  creditor's  bill  to  set  aside  the  conveyance  as  fraudulent. 

Commissioners'  decision.  Error  to  superior  court  of  Denver. 
,  Bridget  O^Rourke,  defendant  in  error,  who  was  plaintiff  below,  filed  her 
complaint  there  on  the  twenty-seventh  day  of  April,  1883,  in  which  she  al- 
leged facts,  showing  ownership  and  possession  of  a  certain  house  and  lot  in 
the  city  of  Denver,  county  of  Arapahoe,  under  the  value  of  82,000;  and 
that  she  had  been  seized  and  possessed  thereof  from  the  first  day  of  February, 
1883;  that  during  all  that  time  she  had  been,  and  still  remained,  a  house- 
holder, and  head  of  a  family,  and  so  occupied  the  said  premises,  together 
with  her  family,  as  a  homestead;  that  on  the  fifth  day  of  February,  1883,  she 
had  duly  designated  the  said  premises  as  a  homestead,  by  proper  entry  upon 
the  records  of  the  said  county,  where  the  deed  conveying  said  property  to  her 
was  recorded;  that  on  the  seventeenth  day  of  February,  1883,  a  judgment 
had  been  rendered  against  her  jointly  with  her  husband,  Dennis  O'Rourke, 
in  favor  of  the  said  McPhee  &  McGinnity,  by  a  justice  of  the  peace  of  said 
county,  and  a  transcript  thereof  duly  filed  and  entered  in  the  oflSce  of  the 
clerk  of  the  district  court  of  said  county,  so  that  on  the  said  seventeenth  day 
of  February  the  judgment  stood  as  a  judgment  of  that  court,  and,  accord- 
ingly, execution  thereon  then  issued  to  the  said  Spangler,  sheiiii:  of  the  said 
county,  who  by  virtue  thereof  then  levied  upon  said  premises,  and  on  th« 
twelfth  day  of  March  following,  sold  the  same,  by  virtue  thereof,  to  said 
McPhee  &  McGinnity  for  the  sum  of  8147.90,  and  accordingly  issued  to  them 
a  certificate  of  sale. 

The  relief  asked  was  that  said  sale  be  set  aside  and  held  for  n'aught,  and 
that  the  said  sheriff  be  enjoined  from  making  a  deed  under  the  said  certifi- 
cate. Answer  thereto  was  filed  as  follows:  "They  admit  that  the  plaintiff, 
at  the  times  mentioned,  had  the  legal  title  to  the  premises  described  in  the 
complaint,  but  they  say  that  the  equitable  title  belongs  to  Dennis  O'Rourke, 
the  husband  of  the  plaintiff — in  this,  that  the  money  with  which  said  prem- 
ises were  purchased  was  the  money  of  the  said  Dennis  O'Ronrke,  and  that 
he  caused  the  title  to  said  premises  to  be  placed  in  the  plaintiff,  that  he  might, 
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and  with  intent  to,  defraud,  hinder,  and  delay  his  creditors.  They  deny  that, 
at  the  times  mentioned  in  the  complaint,  the  plaintiff,  then  or  at  any  other 
time,  was  a  householder  or  the  head 'of  a  family;  on  the  contrary,  they  aver 
that  the  plaintiff  is,  and  was  at  the  time  mentioned,  a  married  woman;  and 
is  and  was  the  wife  of  Dennis  O^Rourke,  and  that  the  said  husband  occupies 
the  said  premises,  both  now  and  at  all  times  previous  hereto,  as  the  head  of 
the  family,  and  he  maintains  and  provides  for  said  family,  and  the  plaintiff 
is  now,  and  was  at  the  times  mentioned  in  the  oompiaint,  and  at  all  other 
times,  simply  a  member  of  the  said  family,  and  of  which  her  said  husband, 
Dennis  04lourke,  was  and  is  the  head.  They  deny  that  the  said  plaintiff  has 
occupied  said  premises  at  any  time  heretofore,  or  does  now  occupy  them  with 
her  family;  but  they  admit  that  the  said  Dennis  O'Hourke  has,  as  head  of  the 
family,  occupied  said  premises  with  his  family,  and  that  the  plaintiff  is  a 
member  thereof.  They  admit  that  the  plaintiff  did  on  the  fifth  day  of  Feb- 
ruary, 1883,  cause  the  word  *  homestead '  to  be  entered  of  record  at  the  page, 
in  the  margin  of  the  record  book,  in  which  the  deed  conveying  to  her  the 
legal  title  to  said  premises  was  recorded,  and  that  the  same  was  signed  and 
attested  as  alleged;  but  they  aver  that,  long  before  the  time  when  said  claim 
of  *  homestead '  was  entered  as  aforesaid,  the  defendants  McPhee  &  McGinnity 
had  obtained  the  judgment  mentioned  in  said  complaint,  and  the  plaintiff, 
well  knowing  the  premises,  caused  said  entry  of  *  homestead '  to  be  made  with 
a  fraudulent  intent  to  cheat,  hinder,  and  delay  her  creditors,  and  particularly 
with  the  fraudulent  intent  to  prevent  the  said  McPhee  &  McGinnity  from  col- 
lecting their  said  judgment.  They  deny  that  tlie  sale  and  certificate  of  pur- 
chase in  complaint  mentioned,  or  either  of  them,  are  invalid,  and  they  also 
deny  that  the  same  or  either  of  them  is  a  cloud  on  plaintiff ^s  title.  And  the 
defendants  further  aver  that  the  debt  upon  which  the  said  judgment  was  ob- 
tained was  for  lumber  and  other  building  material,  all  of  whicli  was  sold  by 
the  defendants  McPhee  &  McGinnity  to  the  plaintiff  and  her  husband,  fpr  use 
in  and  upon  the  said  premises,  and  the  said  lumber  and  other  material  was 
all  used  by  plaintiff  and  her  said  husband  in  the  erection  and  repair  of  build- 
ings, and  other  lasting  and  valuable  improvements  thereon,  and  the  credit 
was  given  by  said  defendants  to  the  plaintiff  and  her  husband  on  the  faith 
and  credit  of  the  said  premises  being  liable  to  execution  and  sale  to  satisfy  the 
said  debt." 

To  which  answer  a  general  demurrer  was  filed  and  sustained;  and,  the 
defendants  below  abiding  by  their  answer,  judgment  and  decree  were  entered 
according  to  the  prayer  of  the  complaint  as  follows;  "This  cause  coming  on 
to  be  heard  on  the  plaintiff's  complaint,  the  answer  of  defendants,  and  the 
plaintiff's  demurrer  to  the  defendant's  answer,  and  having  been  argued  by 
counsel  for  the  respective  parties:  Xow,  therefore,  on  consideration  thereof, 
it  is  ordered,  adjudged,  and  decreed,  and  the  court  doth  hereby  order,  ad- 
judge, and  decree,  that  the  facts  alleged  in  said  defendants*  answer  are  not 
sufllcient  to  constitute  a  defense  to  plaintiff's  cause  of  action,  and  that  the 
demurrer  of  the  plaintiff  thereto  be,  and  the  same  is  hereby,  sustained.  And 
the  defendants  having  elected  to  stand  by  their  said  answer,  and  having 
refused  to  answer  further,  it  is  further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  sale  of  said  premises  described  in  plaintiff's  complaint, 
to-wit;  Lot  No.  tWentj^-six,  (26,)  in  block  numbered  forty-five,  (45,)  in 
Evan's  addition  to  the  city  of  Denver,  in  the  county  of  Arapahoe,  and  state 
of  Colorado,  and  house  and  improvements  thereon,  to  the  defendants  McPhee 
&  McGinnity,  by  the  defendant  Spangler,  on  the  twelfth  day  of  March,  A.  D. 
1888,  as  set  forth  in  plaintiff's  complaint,  be,  and  the  same  is  hereby,  set 
aside,  and  declared  null  and  void;  and  that  the  said  judgment  of  said  defend- 
ants McPhee  &  McGinnity  be,  and  the  same  is  hereby,  declared  to  be  no  lien 
upon  the  above-described  premises,  and  that  the  defendant  Michael  Spangler, 
sheriff  of  Arapahoe  county,  and  his  successor  or  successors  in  office,  be,  and 
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they  are,  perpetually  enjoined  and  restrained  from  making  any  deed  of  the 
said  above-described  premises  to  the  defendants  McPhee  &  McGinnity,  or  to 
their  assigns,  in  pursuance  of  the  sale  thereof,  made  by  said  defendant  Spang- 
ler  to  said  defendants  McPhee  &  McGinnity*,  on  the  twelfth  day  of  March,  A. 
D.  1883,  as  alleged  in  plaintiff's  complaint;  and  that  the  plaintiff  have,  and 
recover  of  and  from  said  defendants,  the  costs  of  this  suit  to  be  taxed,  and 
have  execution  therefor." 

From  which  the  cause  is  brought  here  by  writ  of  error. 

Markhamt  Patterson  <&  Thomas,  for  plaintiffs  in  error.  /.  P.  Brockway, 
for  defendant  in  error. 

Stallcup,  C.  By  the  record  and  argument  three  questions  are  presented 
for  consideration: 

1.  Under  our  statute  concerning  homesteads,  has  the  wife  the  character  of 
a  head  of  the  family,  while  occupying  with  her  husband  her  property  as  a  home, 
to  enable  her  to  designate  and  affect  such  home  with  the  character  of  a 
homestead,  so  as  to  exempt  it  from  seizure  and  sale  for  the  joint  debt  of  her- 
self and  husband?    The  first  and  fourth  sections  of  the  statute  are  as  follows: 

"Section  1.  Every  householder  in  the  state  of  Colorado,  being  the  head  of 
a  family,  shall  be  entitled  to  a  homestead  not  exceeding  in  value  the  sura  of 
$2,000,  exempt  from  execution  and  attachment  arising  from  any  debt,  con- 
tract, or  civil  obligation  entered  into  or  incurred  after  the  first  day  of  Febru- 
ary in  the  year  of  our  Lord  1868." 

"Sec.  4.  When  any  person  dies  seized  of  a  homestead,  leaving  a  widow,  a 
husband,  or  minor  children,  such  widow,  or  husband,  or  minor  children  shall 
be  entitled  to  the  homestead." 

In  the  enactment  of  these  provisions  the  legislature  recognized  a  married 
woman  as  a  person  possessing  to  some  extent  the  character  of  a  householder 
and  head  of  a  family,  though  living  with  her  husband.  The  purpose  of  the 
statute  is  to  preserve  the  home  for  the  family.  When  the  wife  is  the  owner 
of  the  property  occupied  as  the  home  of  the  family,  she  is  the  only  one  capa- 
ble of  investing  it  with  the  exemption  character  provided  by  the  statute. 
Under  our  statutes  the  married  woman  never  did  occupy  the  dwarfed  position 
that  afflicted  her  under  the  common  law.  Since  the  act  of  our  bgislature  of 
1874  the  married  woman  has  been  without  disability  concerning  her  property 
and  property  rights;  and,  at  the  time  of  the  passage  of  the  homestead  act  in 
1868,  she  owned  and  controlled  all  property  ^^e  brought  to  the  marriage,  in- 
dependent of  her  husband;  had  power  to  carry  on  business  in  her  own  name, 
to  sue  and  be  sued  as  if  single,  and  to  acquire  propierty  by  her  earnings  and 
business,  and  to  hold  the  same,  as  if  single.  So  we  conclude  that,  in  the  nat- 
ure of  things,  and  in  the  legislative  mind,  the  husband  and  wife  both  possess 
the  character  of  a  householder  and  head  of  a  family,  at  least  to  the  extent  to 
enable  either  of  them  owning  the  home  they  occupy  as  such,  to  designate  it 
as  aliomestead,  and  that  the  statute,  as  is  clearly  apparent  from  the  language 
used  in  section  4,  above  quoted,  is  expressive  of  such  view.  Thomp.  Homest. 
g§  220-222. 

2.  Should  the  act  designating  the  homestead  operate  as  against. a  creditor 
for  material  used  in  improvements  upon  the  property  before  it  was  so  des- 
ignated? As  to  this  question,  it  is  sufiicient  to  say  that  there  is  no  proviso 
in  the  statute  against  such  operation.  By  failing  to  take  the  steps  necessary 
to  secure  a  lien  upon  the  premises,  under  the  provisions  of  our  mechanic's 
lien  act.  the  right  to  subject  the  premises  to  such  debt  was  lost. 

3.  Does  it  vitiate  the  homestead  character  of  the  property  when  the  des- 
ignation thereof  as  a  homestead  was  for  the  purpose  of  preventing  the  cred- 
itor from  collecting  his  debt?  The  purpose  of  the  designation  of  the  prop- 
erty as  a  homestead  is  to  put  it  out  of  the  reach  of  creditors  while  occupied 
as  a  home;  and  such  purpose,  and  the  consequent  result  of  such  designation. 


Digitized  by 


Google 


Cola]  m'phee  v.  o'rourke.  423 

are  warranted  by  the  statute,  though  occurring  after  the  debt  was  contracted, 
and  immediately  before  the  creditor  had  attached  or  levied  upon  the  property, 
and  though  the  debtor  had  no  other  property  liable  for  his  debt.  Bamett  v. 
Knight,  7  Colo.  365,  3  Pac.  Rep.  747.  In  no  way  does  the  statute  rest  upon 
the  principles  of  equity,  nor  in  any  way  yield  thereto.  By  it  we  see  the  pol- 
icy of  the  state  is  to  preserve  the  home  to  the  family,  even  at  the  sacrifice  of 
just  demands,  for  the  reason  that  the  preservation  of  the  home  is  deemed  of 
paramount  importance.  The  exemption  under  the  homestead  act  being  con- 
fined to  debts  contracted  after  the  passage  of  the  act,  it  may  well  be  said  that 
there  can  be  no  superior  or  controlling  equity  in  the  premises,  and  he  who 
gives  credit  does  so  with  knowledge  of  the  statute,  and  the  purpose  and  policy 
thereof,  as  well  as  the  additional  risk  thereby  occasioned.  And  whether  the 
title  to  the  home  be  in  the  maternal  or  paternal  head  of  the  family,  they  oc- 
cupy a  position  in  relation  to  the  state  making  it  more  important  that  such 
home  should  be  preserved  to  them,  than  that  it  should  be  taken  to  pay  the 
legal  demands  against  them  collectible  by  attachment  and  execution.  The 
duty  and  relation  to  the  state  in  such  case  are  of  higher  import  than  the  duty 
and  relation  to  such  creditor.  In  the  first  section  of  his  work  on  Homesteads 
and  Exemptions,  Mr.  Thompson  reproduces  some  expressions  from  eminent 
sources  upon  this  view,  as  follows:  "The  late  Senator  Benton,  advocating  in 
the  United  States  senate  the  adoption  of  a  general  homestead  policy,  said: 
•  Tenantry  is  unfavorable  to  freedom.  It  lays  the  foundation  for  separate  or- 
ders in  society,  annihilates  the  love  of  country,  and  weakens  the  spirit  of  in- 
dependence. The  tenant  has,  in  fact,  no  country,  no  hearth,  no  domestic 
altar,  no  household  god.  The  freeholder,  on  the  contrary,  is  the  natural  sup- 
porter of  free  government,  and  it  should  be  the  policy  of  republics  to  multiply 
their  freeholders,  tis  {t  is  the  policy  of  monarchies  to  multiply  their  tenants.^ 
•There  is,'  said  'J^arbell,  J.,  in  a  case  in  Mississippi,  *  unquestionably,  no 
greater  incentive  to  virtue,  industry,  and  love  of  country  than  a  permanent 
"home,"  around  which  gather  the  affections  of  the  family,  and  to  which  the 
members  fondly  turn,  however  widely  they  may  become  dispersed.'  *The 
law.'  said  the  supreme  court  of  Iowa,  in  an  early  case,  *is  based  upon  the 
idea  that,  as  a  matter  of  public  policy,  for  the  promotion  of  the  prosperity  of 
the  state,  and  to  render  independent  and  above  want  each  citizen  of  the  gov- 
ernment, it  is  proper  he  should  have  a  home, — a  homestead, — where  his  fam- 
ily may  be  sheltered,  and  live  l)eyond  the  reach  of  financial  misfortune,  and 
the  demands  of  creditors  who  have  given  credit  under  such  law.  And  this 
policy  is  characterized  as  "liberal"  and  "benevolent."  '  " 

It  is  also  contended  by  counsel  for  plaintiff  in  error  that  this  property  was 
acquired  by  the  defendant  in  error,  Bridget  O'Rourke,  by  a  conveyance  from 
her  said  husband,  Dennis  O'Rourke,  who  was  jointly  indebted  with  heron  the 
said  demand  of  the  said  McPhee  &  McGinnlty;  that  such  conveyance  was 
without  consideration,  and  in  fraud  of  his  creditors,  the  said  McPhee  &  Mc- 
Ginnity;  and  that  such  conveyance  should  be  held  void,  and  the  property  ap- 
plied to  the  discharge  of  his  said  debt;  that  it  was  not  rightfully  her  property 
when  she  designated  it  as  a  homestead .  Such  are  the  premises  for  a  creditor's 
bill  in  equity ;  the  consideration  of  which  is  impracticable  in  this  action,  by 
reason  of  the  want  of  Dennis  O'Roiu'ke  as  a  party  to  the  action.  Allen  v. 
Trittih,  5  Colo.  222.  But  even  had  the  husband,  Dennis  O'Rourke,  been  made 
a  party,  the  legal  status  of  the  parties  here  would  remain  unchanged.  The 
judgment  of  plaintiffs  in  error  was  against  both  the  husband  and  wife,  Den- 
nis and  Bridget  O'Rourke.  The  conveyance  of  the  property  from  one  to  the 
other  could  in  no  way  prejudice  plaintiffs  in  error  in  the  collection  of  their 
judgment,  as  it  is  not  such  a  conveyance  as  one  conveying  the  property  to  a 
person  whose  property  would  be  beyond  the  reach  of  the  judgment.  Besides, 
it  has  been  held  that  when  a  conveyance  to  the  wife  is  made  or  caused  to  be 
made  by  the  husband,  for  the  purpose  of  placing  the  home  beyond  the  reach 
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of  his  creditors,  the  wife  is  not  precluded  thereby  from  claiming  the  benefltof 
the  homestead  statute,  even  as  against  such  creditors.    Orr  v.  Schrci/t,  22 
Mich.  260;  Edmonson  v.  Meacham,  50  Miss.  39. 
The  decree  should  be  affirmed. 

We  concur:    Macon,  C;  Bising,  C. 

By  the  Court.    For  the  reasons  assigned  in  the  foregoing  opinion  the  de- 
cree of  the  superior  court  of  the  city  of  Denver  is  athrmed. 


(10  Colo.  316) 

Evans  and  others,  impleaded,  etc.,  v.  Young  and  another.  Copartners,  etc. 
{Supreme  Court  of  Colorado,    October  18,  1887.) 

1.  Mechanic's  Libn— Purchase  by  Owneb  of  Feb  of  Leasehold  Subject  to. 

A.,  being  the  owner  of  an  entire  estate,  leaded  the  same  to  B.  for  a  term  of  years, 
who  erected  a  building  on  the  premises.  A  mechanic's  lien  was  filed  again.H  the 
leasehold  interest.  B.  subsequently  sold  his  leasehold  interest  to  A.  Heldf  that 
the  entire  estate  became  subject  to  the  lien. 

2.  Judgment— By  Default— Presumption  as  to  Proper  Entry. 

When  the  record  does  not  show  that  a  default  was  not  properly  entered,  the  pre- 
sumption arises  that  the  required  notice  was  given. 

Commissioners'  decision.     Appeal  from  district  court,  Arapahoe  county. 

This  action  was  commenced  in  the  county  court  of  Arapahoe  county,  by  ap-  * 
pellees.  Young  &  Savin,  against  the  Denver  Xatatorium  &  Physical  Culture  As- 
sociation, the  Colorado  Mortgage  &  Investment  Company,  James  H.  Jones,  and 
appellant  John  Evans.  The  complaint  was  filed  April  1, 1882.  AH  the  de- 
fendants were  duly  served  with  summons.  The  complaint  was  upon  an  ac- 
count of  ^540,  for  building  materials  sold  and  delivered  to  the  said  nata- 
torium  association  about  the  last  of  August,  1881,  for  and  used  in  the  build- 
ing then  being  erected  by  the  said  association  upon  lots  29  and  80,  in  block 
48,  East  division  of  Denver,  said  county,  in  which  premises  the  said  associa- 
tion then  held  a  leasehold  estate,  upon  a  lease  from  the  said  John  Evans. 
Said  complaint  also  showed  a  mechanic's  lien  upon  the  said  account,  in  favor 
of  said  Young  &  Savin,  against  the  said  leasehold  estate;  that  the  said  mort- 
gage company  and  James  H.  Jones  were  made  parties,  for  that  a  deed  of  trust 
conveying  the  said  leasehold  estate  to  James  H.  Jones  had  been  executeti,  by 
the  said  association,  for  the  purpose  of  securing  a  loan  from  the  said  mortgage 
company,  and  said  John  Evans  was  made  party,  for  that  he  was  the  owner  of 
the  estate  subject  to  said  le4isehold  estate,  and  was  supposed  to  have  acquired 
the  said  leasehold  estate.  On  April  (>,  1882,  answer  of  said  mortgage  company 
and  James  H.  Jones  was  filed,  in  which  answer  it  was  set  forth  "that,  before 
the  commencement  of  the  said  action,  these  defendants  executed  and  delivered 
to  the  said  John  Evans  an  assignment  of  all  the  right,  title,  and  interest 
theretofore  held  by  these  defendants  in  the  lease  of  the  premises  described  in 
the  complaint,  and  these  defendants  claim  no  interest  or  estate  in  the  premises 
mentioned."  Upon  which  disclaimer,  on  the  nineteenth  day  of  May,  1882,  the 
said  defendants  were  dismissed  from  said  action,  upon  the  motion  of  the  said 
Young  &  Savin,  plaintiffs  there.  On  the  seventeenth  day  of  April,  1882,  for 
want  of  answer,  demurrer,  or  motion,  default  'was  duly  entered  against  said  as- 
sociation. On  the  twenty-first  day  of  June,  1882,  said  John  Evans  filed  his 
answer,  so  that  said  Evans  was  the  only  contending  defendant  in  the  action. 
Upon  the  hearing  of  the  cause,  the  court  entered  final  judgment  against  the 
said  association  on  the  default,  to  the  extent  of  limiting  the  lien  to  the  said 
leasehold  estate,  and  limiting  the  said  leasehold  estate  to  a  term  of  five  years, 
and  for  the  amount  claimed;  and  decreed  in  favor  of  the  said  Evans,  and 
against  the  said  Young  &  Savin,  from  which  decree  appeal  was  taken  to  the 
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district  court  by  the  said  Young  &  Savin,  and  the  cause  was  there  referred  to  a 
referee  to  find  and  report  a  decree. 

From  the  evidence  it  appears  that  on  the  fifth  day  of  July,  1881,  said  Ev- 
ans executed  a  lease  for  a  term  of  10  years  of  the  said  premises  to  said  asso- 
ciation. The  terms  of  the  lease  were  such  that  the  lessee  was  required  to 
pay  $125  per  month  rental,  the  taxes  on  the  premises,  and  to  erect  a  certain 
building  thereon,  and  provided  for  the  forfeiture  of  the  estate,  in  case  of  fail- 
ure to  perform.  The  association  at  once  entered  into  the  possession  and  com- 
menced the  erection  of  the  said  building  therepn,  and  about  the  last  of  August 
of  the  same  year  the  said  materials  were  sold,  and  delivered  by  said  Young 
&  Savin  to  said  association,  to  and  for  the  erection  of  said  building;  and  in 
due  time  notice  of  a  mechanic's  lien  was  filed  and  asserted  against  the  ^aid 
premises.    The  building  progressed,  but  not  to  completion. 

On  the  twentieth  day  of  September  of  the  same  year  the  said  association 
borrowed  from  the  said  mortgage  company  the  sum  of  $3,000,  and  conveyed 
its  leasehold  estate  in  the  premises  to  said  James  H.  Jones  in  trust  for  secu- 
rity for  such  loan,  and  at  the  same  time  assigned  and  delivered  to  the  said  mort- 
gage company  the  said  instrument  of  lease  of  said  premises  for  the  same  pur- 
pose. The  said  association  finally  failed  to  pay  the  said  loan  at  maturity,  and 
failed  to  complete  said  building,  and  in  the  month  of  March,  1882,  the  said 
debt  being  due  and  unpaid,  the  said  deed  of  trust  was  duly  foreclosed,  and  the 
said  mortgage  company  was  the  purchaser  at  such  sale,  and  received  the  deed 
from  the  said  trustee  accordingly,  and  thereby  became  vested  with  the  said 
leasehold  estate,  subject  to  the  said  mechanic's  lien  claim.  And  on  the  first 
day  of  April,  1882,  the  said  mortgage  company  paid  to  the  said  Evans  all  the 
rentals  at  that  time  due,  after  which,  and  on  the  same  day,  and  for  the  sum 
of  83,000,  paid  by  said  Evans  therefor,  the  said  mortgage  company  sold, 
assigned,  and  delivered  to  the  said  Evans  the  said  leasehold  estate,  and  also 
delivered  the  said  instrument  of  lease,  with  a  written  assignment  thereof  on 
the  back  thereof,  and  also  a  bill  of  sale  of  material,  etc.,  upon  said  premises; 
so  that  the  said  Evans  then  and  there  became  vested  with  the  said  leasehold 
estate,  and  improvements  thereon,  together  with  the  possession  ol  said  prem- 
ises. 

It  also  appears  that  the  said  lien  had  been  duly  asserted  and  filed,  and  that 
the  said  action  had  been  commenced  in  due  time ;  that,  at  the  time  of  the 
transfer  to  the  said  Evans,  said  mechanic's  lien  claim  was  spoken  of,  it  be- 
ing stated  on  the  part  of  the  said  mortgage  company  that  they  thought  the 
said  deed  of  trust  to  said  mortgage  company  was  prior  in  time  to  the  said 
mechanic's  Uen.  It  also  appears  that,  after  the  answer  of  the  said  mortgage 
company,  and  previous  to  the  hearing  and  final  decree  in  the  pause,  that  the 
said  mortgage  company  had  purchased  the  entire  premises  from  the  said  John 
Evans.     The  referee's  findings  and  report  were  as  follows: 

"March  18,  1884. 

"Finding  of  referee  as  follows:  First,  That  plaintiffs.  Young  &  Savin, 
furnished  the  materials  charged  for,  amounting  in  value  to  the  sum  of 
$540.24,  to  the  Denyer  Natatorium  &  PhysiciU  Culture  Association,  to  be 
used  by  that  corporation  in  the  building  then  in  process  of  erection  by  it  on 
lots  numbered  29  and  30,  in  block  48,  East  Denver,  then  held  by  said  corpora- 
tion under  lease  by  defendant  John  Evans  for  a  term  of  years,  and  that  said 
materials  were  used  in  said  building,  t  Second.  That  while  said  lease  was  in 
full  force,  and  said  lots  were  held  thereunder,  plaintiffs,  in  substantial  com- 
pliance with  the  statute,  filed  in  the  oiBce  of  the  recorder  of  Arapahoe  county 
notice  of  their  claim,  and  of  their  purpose  to  claim  a  lien  therefor  upon  the 
said  lots  and  building.  2'hird.  That  subsequently  defendant  John  Evans,  who 
held  the  fee  in  said  lots,  with  notice  of  the  lien  as  claimed  by  plaintiffs,  pur- 
chased the  term  of  said  corporation  held  as  aforesaid,  and  paid  therefor  the 
sum  of  $3,000,  and  so  merged  the  leasehold  in  the  fee.    A^s  matters  of  law 
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lie  finds  that  plaintiffs  had  a  valid  lien  upon  the  term  and  interest  of  tlie  said 
corporation  in  the  said  lots,  and  building  thereon,  to  secure  the  payment  of 
their  said  debt,  and  that  defendant  John  Evans  took  the  said  term  and  inter- 
est under  his  purchase  aforesaid  charged  with  the  said  lien;  that  the  plain- 
tiffs have  now  a  lien  upon  said  lots  so  held  bj  said  Evans,  at  least  to  the  ex- 
tent of  $3,000,  the  amount  paid  for  the  claim  of  said  corporation  to  secure 
their  said  debt,  to-wit,  the  sum  of  $540.24,  with  interest  thereon  at  the  rate 
of  10  per  cent,  per  annum  from  the  first  day  of  September  A.  D.  1881,  and 
the  costs  of  this  suit.  To  foreclose  and  enforce  this  lien  a  decree  may  be 
prepared.  It  appears  from  the  proof  that  the  Colorado  Mortgage  &  Invest- 
ment Company,  Limited,  has  purchased  and  now  owns  the  said  lot^,  (taking 
th^m  with  notice  of  the  said  lien,  as  it  would  seem,)  but,  said  corporation  not 
being  a  party  to  the  suit,  its  rights  will  be  reserved  in  the  decreee. 

[Signed]  "James  A.  Dawson,  Referee. 

"decree  of  the  referee. 

"And  this  cause  having  come  on  to  be  heard  upon  the  amended  bill  of  com- 
plaint herein,  and  the  answer  thereto  of  the  defendant  John  Evans,  the  de- 
fault of  the  defendant  the  Denver  Nat atorium  &  Physical  Culture  Association 
having  been  lieretofore  duly  entered  of  record,  and  upon  the  proofs  taken  in 
this  cause;  and  it  appearing  to  the  court  tjiat  the  defendant  the  Denver  Na- 
tatorium  &  Physical  Culture  Association  did,  on  and  before  the  first  day  of 
September,  A.  D.  1881,  hold  and  possess  a  certain  leasehold  interest  and  estate 
in  and  to  the  lots  numbered  29  and  30,  in  block  48,  in  the  East  division  of  the 
city  of  Denver,  county  of  Arapahoe,  and  state  of  Colorado,  which  said  lease 
was  made  by  the  defendant  John  Evans,  who  appears  to  have  then  been  the 
owner  of  the  fee-simple  title  to  said  lots,  which  said  leasehold  estate  extended 
from  the  fifth  day  of  July,  A.  D.  1881,  for,  during,  and  until  the  fifth  day  of 
July,  1891;  and  it  further  appearing  to  the  court  that  the  plaintiffs  furnished 
lumber  for  the  construction  of  a  certain  building  partially  erected  by  the  said 
defendant  the  Denver  Natatorium  &  Physical  Culture  Association,  on  the  said 
lots  29  and  30,  in  block  48,  under  a  certain  contract  with  the  defendant  the 
Denver  Natatorium  &  Physical  Culture  Association,  by  which  contract  the 
said  defendant  the  Denver  Natatorium  &  Physical  Culture  Association  agreed 
to  pay  to  the  plaintiffs  the  sum  of  $540.24,  on  the  second  day  of  September, 
A.  D.  1881,  at  which  date  the  last  of  said  lumber  was  delivered  by  the  plain- 
tiffs upon  said  lots  to  the  said  defendant  the  Denver  Natatorium  &  Physical 
Culture  Association;  and  it  further  appearing  to  the  court  that  the  plaintiffs 
did,  within  forty  days  from  the  date  when  the  last  of  said  lumber  was  fur- 
nished to  the  said  defendant  the  Denver  Natatorium  &  Physical  Culture  Asso- 
ciation, duly  file  its  certain  notice  of  a  mechanic's  lien  on  the  said  lots  29  and 
30,  in  manner  and  form  provided  by  law,  and  that  this  action  was  commenced 
within  six  months  thereafter;  and  it  further  appearing  to  the  court  that  on 
the  twenty-eighth  day  of  September,  1881,  the  said  leasehold  estate  so  held 
and  possessed  by  the  said  defendant  the  Denver  Natatorium  &  Physical  Culture 
Association  was  duly  assigned  and  transferred  to  the  Colorado  Mortgage  &  In- 
vestment Company  of  London,  Limited,  and  that  thereafter,  and  on  or  about 
the  first  day  of  April,  1882,  the  said  lease  and  leasehold  estate  was  by  the  said 
Colorado  Mortgage  &  Investment  Company  duly  assigned  and  transferred  to 
the  said  defendant  John  Evans;  and  it  further  appearing  to  the  court  that 
the  said  defendant  John  Evans,  on  the  first  day  of  April,  1882,  still  continued 
to  be  the  owner  of  the  fee-simple  title  to  said  lots,  and  that,  by  the  said  as- 
signment or  transfer,  the  leasehold  estate  formerly  held  by  the  said  defendant 
the  Denver  Natatorium  &  Physical  Culture  Association  became  merged  into  the 
fee-simple  estate;  and  it  further  appearing  to  the  court  that  the  rights  of  the 
plaintiffs  under  their  said  notice  of  lien  have  never  been  legally  foreclosed  ot* 
destroyed;  and  the  cause  having  been  argued  by  counsel,  and  the  court  being 
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now  sufficiently  advised  in  the  premises:  therefore  it  is  ordered,  adjudged, 
and  decreed  that  the  plaintiffs  do  have  and  recover  of  and  from  the  Denver 
Xatatorium  &  Physical  Culture  Association  the  sum  of  1^682.15,  and  costs  of 
suit.  And  it  is  furtlier  ordered,  adjudged,  and  decreed  that  the  said  judg- 
ment be  a  lien  on  the  said  Jots  29  and  30,  in  block  48,  East  Denver,  Arapahoe 
county,  Colorado;  and  that,  in  the  event  that  the  said  sura  is  not  paid  forth- 
with, execution  issue  therefor;  and  that  the  sheriff  of  Arapahoe  county  shall 
be, and  is  hereby,  directed  to  levy  the  said  execution  upon  the  said  lots  29  and 
30,  and  to  sell  the  same,  or  as  much  thereof  as  may  be  necessary  for  the  pur- 
pose of  paying  and  discharging  the  said  judgment,  together  with  costs  of  suit. 
All  rights  of  the  Colorado  Mortgage  &  Investment  Company  of  London, 
Limited,  not  affected  by  notice  sho>vn  in  the  record  of  this  cause,  are  hereby 
reserved.    I  report  the  foregoing  decree. 

"James  A.  Dawson,  Referee." 

To  which  findings  and  report  the  following  exceptions  were  iiled  on  the  part 
of  the  said  Evans :  ** First.  Because  the  findings  of  the  said  referee,  and  each 
of  them,  are  contrary  to  the  evidence  introduced  before  the  said  referee.  Sec- 
ond. Because  the  said  findings,  and  each  and  every  of  them,  are  contrary  to 
the  law  of  the  case.  Third.  Because  the  said  referee  permitted  testimony  to 
be  introduced  on  the  part  of  the  plaintiffs  contrary  to  law,  and  against  the  ob- 
jection of  the  said  defendant.  FoUrth.  Because  the  said  referee  refused  to 
permit  the  said  defendant  to  introduce  proper  and  lawful  testimony  offered  in 
his  own  behalf.  Fifth.  And  for  other  good  and  sufficient  reasons  apparent 
upon  the  face  of  said  referee's  report." 

The  exceptions  were  overruled  by  the  court,  and  decree  entered  as  reported; 
from  which  the  cause  is  brought  here  on  alppeal  by  the  said  Evans.  The  er- 
rors assigned  are  as  follows:  "(1)  The  court  erred  in  overruling  appellant's 
demurrer  to  appellee's  amended  complaint.  (2)  The  court  erred  in  overruling 
the  exceptions  of  appellant  to  the  report  of  the  referee  herein.  (3)  The  court 
erred  in  overruling  appellant's  objection  to  the  following  interrogatory  pro- 
pounded by  the  appellee  to  the  witness  "Walter  P.  Miller:  *  Please  state  the 
, substance  of  those  papers  which  were  delivered,  as  you  say,  to  Captain  Gray, 
as  the  agent  for  Grov.  Evans.'  (4)  The  court  erred  in  permitting  appellees  to 
read  in  evidence  the  certain  trust  deed  marked  •Exhibit  A,'  the  resolution  of 
the  Denver  Natatorium  &  Physical  Culture  Association,  'Exhibit  B,'  and  the 
notice  and  lease  marked  *  Exhibit  C,'  against  the  objection  of  appellant.  (5) 
The  court  erred  in  permitting  the  witness  Percy  Austin  to  read  in  evidence, 
from  a  certain  book  purportingtobethe  record  of  the  proceedings  of  the  board 
of  directors  of  the  said  Denver  Natatorium  &  Physical  Culture  Association, 
the  certain  report  of  August  4,  1881,  on  page  11  thereof,  and  in  overruling 
objection  of  appellant  thereto.  (6)  The  court  erred  in  permitting  the  appel- 
lees to  read  in  evidence  the  answer  of  Glyn  W.  E.  Griffith,  and  in  overruling 
objection  of  appellant  thereto.  (7)  The  court  erred  in  permitting  appellees  to 
read  in  evidence  a  certain  lease,  set  out  in  folios  232  to  245,  and  in  overruling 
objection  of  appellant  thereto." 

H.  C.  Dillon,  for  appellant.    John  L.  Jerome,  for  appellees. 

Stallcup,  C.  Counsel  for  appellant  in  their  argument  have  arranged  the 
errors  assigned  under  three  heads,  and  have  accordingly  presented  the  same 
for  consideration. 

1.  It  is  argued  that  the  lessee  cannot  bind  the  estate  of  the  lessor  with 
a  lien.  This  proposition  may  be  conceded;  but  when  the  lessor,  being  the 
owner  of  the  entire  estate,  subject  only  to  the  lease,  buys  the  said  leasehold 
estate,  and  thereby  becomes  vested  with  tl>^  entire  estate,  and  possession  and 
control  thereof,  he  does  not  thereby  remove  the  incumbrance  of  a  third  party 
upon  the  estate  so  purchased.  By  so  uniting  the  two  estates,  the  lesser  estate 
became  extinguished  by  sinking  into  the  greater  estate,  leaving  the  lien  rest- 
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ing  upon  the  entire  estate,  unless  the  two  estates  for  equitable  purposes  should 
be  held  and  treated  as  being  separate  and  distinct.  From  the  evidence  it  ap- 
pears that  appellant  sold  and  conveyed  the  entire  estate.  Having  so  done,  it 
may  be  doubtful  if  he  could  thereafter  be  permitted  to  treat  the  leasehold  es- 
tate and  the  fee  as  separate  and  disti net.  James  v.  Morey,  2  Cow.  286 ;  Koenig 
V.  Mueller,  39  Mo.  165. 

But  the  two  estates,  when  owned  by  the  same  person,  are  only  regarded  in 
equity  as  separate,  when  equitable  considerations  justify  or  require  such  ac- 
tion: and  since  appellant  purchased  the  lease  with  full  knowledge  of  the  lien 
rights  of  appellees,  and  since  the  leasehold  estate  was  of  much  greater  value 
than  the  amount  of  the  lien,  as  evidenced  by  the  sum  paid  therefor  by  appel- 
lant, we  are  of  the  opinion  that  no  equitable  consideration  exists  requiring  us 
to  hold  that  an  absolute  merger  did  not  take  place.  Smith  v.  Roberts,  91  N. 
Y.  476;  Koenig  v.  Mueller,  supra, 

2.  It  is  argued  that  the  decree  was  invalid  as  to  the  Natatorium  Associa- 
tion, and  consequently  invalid  as  to  appellant.  This  argument  rests  upon 
the  assumption  that  judgment  was  rendered  against  the  association  without 
legal  notice  of  the  proceedings  after  appeal.  Assuming  that  appellant  has  the 
right  to  question  this  part  of  the  decree,  we  must  declare  the  objection  not 
well  taken.  The  prayer  for  the  appeal  ai^d  order  of  the  county  court  allowing 
the  same  are  general,  and  covered  the  entire  deci-ee.  CJounsel  for  appellant 
do  not  question  the  right  of  Young  &  Savin  to  take  the  appeal  in  this  way. 
They  assume  that  the  whole  cause,  by  the  appeal,  was  taken  to  the  district 
court  for  a  trial  de  novo.  The  decree  in  the  district  court,  which  is  part  of 
the  record  proper,  recites  the  filing  thorein  of  the  amended  complaint,  tlie 
answer  thereto  of  appellant,  and  the  entry  of  default  against  the  association. 
There  is  nothing  in  the  record  to  show  that  tliis  default  was  not  properly  en- 
tered, and,  in  favor  of  the  regularity  of  the  proceedings,  the  presumption 
arises  that  any  notice  required  was  given.  If  notice  was  not  given  the  asso- 
ciation of  the  proceedings,  the  record  does  not  show  the  fact;  and,  if  the  rec- 
ord omits  or  misrecites  any  material  matter,  counsel  should  have  procured  a 
correction  thereof. 

3.  It  is  argued  that  the  decree  was  not  supported  by  the  evidence.  It  is 
contended  on  the  part  of  appellant  that  the  evidence  shows  that  the  said 
building  materials  were  not  sold  upon  credit  to  the  said  association,  but  to 
one  Griffith,  and  on  this  account  there  was  no  right  to  a  lien.  If  such  were 
the  facts  in  the  case,  they  might  defeat  the  lien;  but,  from  the  evidence  ad- 
duced, the  findings  were  against  this  view,  and  we  see  no  reason  to  disturb 
such  findings.  It  is  also  contended  that  the  building  provided  for  by  the 
terms  of  the  lease  was  not  completed  in  the  time  therein  specified,  and  the 
lease,  by  its  terms,  was  subject  to  forfeiture.  Be  this  as  it  may,  the  lease 
never  was  forfeited,  and  the  leasehold  estate  never  was  so  terminated,  as  no 
forfeiture  was  ever  claimed  or  asserted  by  appellant.  He  preferred  to  acquire 
the  estate  by  purchase,  after  receiving  the  rental  to  April  1st;  thereby  repel- 
ling any  claim  or' intention  of  a  forfeiture  thereof.  He  then  purchased  the 
leasehold  estate,  together  with  the  improvements  and  materials  on  the  prem- 
ises, and  so  received  possession  thereof.  It  is  therefore  apparent  that  he  did 
not  acquire  the  leasehold  estate  by  forfeiture,  but  by  purchase. 

The  decree  should  be  affirmed. 

We  concur:    Macon,  <3. ;  Rising,  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
decree  of  the  district  coui-t  is  affirfaied. 


Digitized  by 


Google 


Cal.]  FRANKEL  t;.  DEIDESHEIMER.  429 

(2  Cal.  Unrep.  768) 

Frakkel  V.  Deid£sheim:er.    (No.  11,578.) 

{Supreme  Oovrt  of  California,    June  29,  1887.) 

Peei>— Consideration— Markbt  Value— Fraud. 

Where  the  eviden<^  was  clear  and  unequivocal  that  a  deed  was  made  on  ot 
within  a  day  or  two  of  October  15,  1883,  and  there  was  no  evidence  to  show  that  the 
property  conveyed  had  at  the  time  a  market  value  in  excess  of  the  amount  paid, 
and  there  was  no  evidence  of  fraud,  held,  that  a  findingoffact  to  the  contrary,  based 
upon  presumptions  could  not  be  sustained. 

In  bank.    Appeal  from  superior  court,  Sierra  county. 
Freeman,  Bates  cfe  Rankin,  Hundley,  Gage  &  Ford,  8.  B.  Davidson  SLt\d 
Stanley  A,  /Smith,  for  appellant.    F.  Van  Clief,  for  respondent. 

By  the  Court.  We  are  of  opinion  that  the  evidence  is  insufficient  to  jus- 
tify the  ftndings  of  fact  in  the  court  below  in  the  following  particulars,  viz. : 
That  the  location  of  the  Willow  quartz  lode  was  made  at  the  request  or  for  the 
use  or  benefit  of  the  defendant,  Philipp  Deidesheimer ;  that  Deidesheimer  con- 
veyed an  undivided  half  of  the  American  quartz  lode  to  Busch  on  the  twen- 
ty-first of  April,  1884,  or  at  any  other  time  than  within  a  day  or  two  of  Oc- 
tober 15, 1883;  that  the  deed  from  Deidesheimer  was  antedated ;  that  the  deed 
was  executed  or  accepted  with  the  intent  or  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  any  creditor  of  said  Deidesheimer;  that  at  the  time  the 
deed  was  executed  an  undivided  half  of  the  American  quartz  lode  was  of  the 
apparent  or  market  value  of  $4,000,  or  of  any  sura  exceeding  $1;  that  Deide- 
sheimer transferred  any  interest  in  the  American  quartz  lode,  or  in  the  Young 
America  Consolidated  Mining  Company,  for  the  purpose  of,  or  with  the  in- 
tent of,  hindering,  delaying,  or  defrauding  any  creditor;  that  the  consideration 
for  the  issuance  and'  delivery  of  stock  to  Matilda  Deidesheimer  and  Philipp 
Deidesheimer  was  that  Busch  should  convey  to  any  corporation  an  undivided 
half  of  the  American  quartz  lode  mining  claim;  that  the  issuance  and  deliv- 
ery of  shares  of  stock  to  said  Matilda  Deideslieimer,  and  the  conveyance  by 
Busch  to  the  corporation,  were  directed,  caused,  or  procured  by  said  Philipp 
for  any  purpose,  or  at  all;  that  said  Matilda,  without  consideration,  assigned 
or  transferred  to  the  defendants  Julia  and  Ritza  Betts  any  shares  of  stock; 
that  such  transfer  was  made  for  the  purpose,  or  with  the  intent,  thereby  to 
defraud  or  cheat  plaintiff,  or  that  said  Julia  and  Ritza  had  notice  of  such  pur- 
pose or  intent. 

The  evidence  that  the  deed  from  Deidesheimer  to  Busch  was  executed  on  or 
within  a  day  or  two  of  October  15,  1883,  is  clear  and  unequivocal,  and  there 
is  no  evidence  substantially  in  conflict  therewith;  the  argument  to  the  con- 
trary is  based  upon  presumptions  arising  out  of  presumptions.  There  is  no 
evidence  that  at  the  time  of  the  conveyance  the  property  conveyed  had  a  mar- 
ket value  in  excess  of  the  amount  paid  by  Busch.  The  evidence  shows  that, 
at  the  time  of  the  location  of  the  Young  America  claim,  Deidesheimer's  name 
was  inserted  in  the  notice  of  location  by  Busch  as  an  act  of  friendship;  and 
that  as  soon  as  Deidesheimer  made  an  examination  of  the  ground  he  declared 
his  intention  not  to  abide  by  the  location,  and  offered  to  and  did  execute  to 
Busch  a  deed  of  the  property;  and  that  not  until  some  months  after  the  deliv- 
ery of  the  deed  did  the  claim  have  any  apparent  or  market  value.  We  find  no 
evidence  of  any  fraud  on  the  part  of  either  of  the  defendants;  on  the  contrary, 
the  facts  displayed  by  the  evidence  show  that  their  transactions  were  in  good 
faith. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 
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(73  Cal.  273) 

Fox  and  another  c.  Stockton  C.  H.  &  A.  Works.    (No.  12,043.) 

(Supreme  Court  of  California.    August  30,  1887.) 

Pleading — Denying  Genuineness  of  Whitten  Instkument. 

PJ^intitTs  alleged  a  joint  contract  by  which  defendant'Was  to  supply  them  with 
two  harvesters.  Defendant  admitted  the  agreement  to  supply  the  harvesters,  but 
claimed  that  it  was  several,  and  filed  copies  of  the  several  agreements.  Plaintiffs 
offered  at  the  trial  oral  evidence  to  prove  the  contract  as  set  up  in  their  claim.  De- 
fendant objected  on  the  ground  that  the  plaintit&  had  not,  as  provided  in  Code 
Civil  Proc.  Cal.  g  448,  filed  an  affidavit  denying  the  genuineness  and  due  execution 
of  the  written  instruments.  Held  that,  although  the  plain  tills  admitted  the  due  ex- 
ecution and  genuineness  of  the  two  contracts  pleaded  in  the  answer,  yet  as  the  two 
contracts  made  with  plaintiffs  severally  would  not  prove  that  there  might  not  have 
been  one  made  with  them  jointly,  there  was  no  admission  that  the  two  were  the 
contracts  sued  on,  and  that  plaintiffs  should  have  been  allowed  to  prove  the  contract 
allied  in  their  complaint. 

Department  2.  Appeal  from  superior  court,  Stanislaus  county;  William 
O'Minor,  Judge. 

W.  E.  Turner,  L,  7.  Maddux,  and  2>.  -Sf.  Terry,  for  appellants.  W.  L,  Dud- 
ley and  W,  M,  Oibson,  for  respondent. 

Sharpstein,  J.  The  plaintiffs  allege  that  they  are  farmers,  and  jointly  in- 
terested in  the  cultivation  of  land  in  Stanislaus  county;  that  the  defendant, 
a  corporation,  in  March,  1884,  by  and  through  its  duly  appointed  and  author- 
ized officers,  contracted  and  agreed  with  these  plaintiffs  to  manufacture  and 
deliver  to  them,  on  or  about  the day  of  June,  1884,  two  12-foot  Ship- 
pee  combined  harvesters,  with  Shippee&  Grattan  improvements,  at  the  agreed 
price  of  $3,600;  and  then  and  there  warranted,  covenanted,  and  guarantied 
that  each  of  said  harvesters  should  do  and  perform  good  and  satisfactory  work 
in  the  harvesting,  cutting,  and  saving  of  grain,  and  that  each  of  said  harvest- 
ers should  give  good  satisfaction  in  the  doing  and  performing  of  the  work  for 
which  they  had  been  manufactured,  to- wit,  the  harvesting,  cutting,  and  sav- 
ing of  grain  in  the  harvest  fields;  that  relying  upon  and  in  consideration  of 
said  representations,  covenants,  agreements,  warranties,  and  guaranties  as 
aforesaid,  made  by  and  on  behalf  of  said  defendants  to  these  plaintiffs,  said 
plaintiffs  did  agree  to  take,  receive,  and  aqcept  said  harvesters  with  said  im- 
provements, and  pay  therefor  the  aforesaid  sum  of  ^,600;  that  on  or  about 

the day  of  June,  1884,  said  defendant  did  deliver,  in  pursuance  of  said 

contract,  two  12-foot  Shippee  combined  harvesters,  with  Shippee  &  Grattan 
improvements,  and  these  plaintiffs  received  the  same,  and  thereupon  paid  to 
the  defendant  the  aforesaid  sum  of  $3,600;  that  the  plaintiffs  took  said  har- 
vesters to  their  grain  fields,  and,  with  all  proper  precautions,  aids,  and  man- 
agement, undertook  to  work  with  said  harvesters,  but  they  failed  to  do  any 
work  of  any  value  whatever  in  harvesting.cutting,  or  saving  grain;  and  that, 
after  ascertaining  that  said  machines  would  not  do  the  work  which  they  were 
guarantied  by  defendant  to  do,  the  plaintiffs  returned  them  to  the  defendant, 
and  demanded  of  defendant  the  sum  paid  for  them,  and  the  further  sum  of 
$3,000  damages  sustained  by  plaintiffs  by  reason  of  the  promises  aforesaid. 

The  answer  of  the  defendant  admits  that  it  represented  to  plaintiffs  tli;it 
said  machines  were  of  great  value  in  the  harvesting  of  grain;  denies  that  in 
Marcli,  1884,  it  contracted  to  manufacture  and  deliver  to  plaintiffs  two  12- 
foot  Shippee  combined  harvesters  and  Grattan  improvements,  as  alleged  in  the 
complaint.  Other  allegations  are  denied,  which  it  is  unnecessary  to  enumer- 
ate, as  the  decision  of  the  cause  must  turn  upon  the  second  defense  to  the  ac- 
tion, in  which  it  is  alleged  that  the  defendant  never  entered  into  any  con- 
tract or  agreement  with  the  plaintiffs  jointly,  but  contracted  with  each  of 
them  separately;  that  it  sold  and  delivered  one  machine  to  Fox,  and  after- 
wards another  to  Tilton;  that  the  contracts  of  sale  and  delivery  are  in  writ- 
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iijg,  and  that  copies  of  them  are  attached  to  the  answer,  and  made  part  thereof. 
One  of  the  copies  attached  purports  on  its  face  to  be  an  agreement  between 
the  defendant  and  plaintiffs  for  the  manufacture  and  delivery  by  the  defend- 
ant to  Pox  of  one  12-foot  Shippee  combined  harvester,  with  Shippee  &  Grat- 
tan  improvements,  for  the  sum  of  $1,800,  gold  coin  of  the  United  States. 
This  is  followed  by  other  stipulations,  which  it  is  unnecessary  now  to  consider. 
The  other  copy  attached  purports  to  be  a  contract  between  the  defendant  and 
the  plaintiff  Tilton,  of  like  import  with  that  between  the  defendant  and  plain- 
tiff Fox. 

On  the  trial  the  plaintiffs  were  proceeding  to  prove  by  oral  testimony  the 
contract  as  alleged  in  their  complaint.  The  defendant  objected  on  the  ground 
that  plaintiffs  had  not,  as  provided  in  section  448,  Code  Civil  Proc,  filed  an  af- 
fidavit denying  the  genuineness  and  due  execution  of  the  written  instruments 
of  which  copies  were  contained  in  the  answer.  A^  we  construe  the  questions, 
objections,  and  rulings,  the  court  regarded  the  plaintiffs  as  occupying  the  posi- 
tion they  would  have  occupied  if  they  had  declared  upon  or  proved  a  contract  or 
contracts  in  writing  similar  to  those  contained  in  the  answer.  This  we  think 
to  be  untenable.  The  plaintiffs  admitted  the  genuineness  and  due  execution  of 
the  instruments  as  contained  in  the  answer;  but  did  not,  as  we  view  it,  admit 
that  tliose  were  the  contracts  under  which  they  purchased  the  machines  men- 
tioned in  the  complaint.  The  plaintiffs  allege  a  contract  made  with  them 
jointly.  Two  contracts  made  with  them  severally  would  not  conclusively 
prove  that  there  might  not  have  been  one  made  with  them  jointly.  The  due 
execution  and  genuineness  of  the  instruments  were  admitted,  but  it  was  not  ad- 
mitted that  those  were  the  contracts  sued  on.  The  plaintiffs  must  be  deemed 
to  have  denied  all  the  other  allegations  of  the  answer.  We  think  they  should 
have  been  permitted  to  prove  the  contract  alleged  in  their  complaint,  and  that 
the  court  erred  in  denying  them  the  right  to  do  so;  for  which  reason  the  judg- 
ment and  order  denying  them  a  new  trial  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

We  concur:    McFarland,  J. ;  Thornton,  J. 

(li  Cal.  U) 

Webber  v,  Clarke.    (No.  11,923.) 
{SupreTne  Court  of  CdHfomia.    October  31,  1887.) 

1.  QuiETiKO  Title— Adverse  Possession — Pleading. 

Adverse  possession  under  color  of  title  was  relied  on  by  defendant  in  an  action  to 
quiet  title.  He,  however,  did  not  plead  Code  Civil  Proc.  Cal.  §  323,  which  states 
what  facts  constitute  adverse  possession,    i/ie/d,  that  it  was  unnecessary  to  plead  it. 

2.  Same— Period  of  Adverse  Possession. 

Adverse  possession,  commencing  in  May,  1875,  under  color  of  title,  was  relied  on 
by  defendant  in  an  action  to  quiet  title.  Heldy  that  his  title  by  adverse  possession 
became  perfected  in  five  years,  which  need  not  be  next  preceding  the  commence- 
ment of  the  action. 

3.  Same— Payment  of  Taxes. 

Code  Civil  Proc.  Cal.  §  325,  requiring  the  payment  of  taxes  as  an  element  of  ad- 
verse possession,  was  passed  April  1, 1878,  and  was  not  retroactive.  Except  for  the 
years  1877  and  1883,  defendant,  whox:laimed  by  adverse  possession  under  color  of 
title,  and  his  predecessors,  pajd  all  the  t«xes  from  1873  to  1884.  ffeid^  that  the 
non-payment  for  1877  was  immaterial,  and  the  non-payment  for  1883  dnimportant. 

4.  Same — Uninclosbd  Lands — Thoroughfare  for  Stock. 

In  an  action  to  quiet  title,  defendant  claimed  the  land  under  color  of  title  and 
adverse  possession.  Plaintiff  clain>ed  that  the  track  in  controversy  was  a  kind  of 
thoroughfare  for  stock  going  to  the  mountains.  Held,  that  this  fact  would  not  de- 
stroy defendant's  right. 

5.  Same — Continuous  Possession— Possession  During  Grazing  Season. 

Uninclosed  land  was  taken  possession  of  by  defendant  under  color  of  title.  He 
pastured  his  sheep  upon  it  during  the  grazing  season,  which  lasted  from  February 
to  July.  During  the  remainder  of  the  year  the  land  was  not  pasturable,  and  there 
was  no  one  on  it.    Heid^  that  this  constituted  continuous  and  adverse  possession. 
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6.  Samk— Color  of  Titlb— Tax  Deed. 

Defendant  entered  and  took  possession  under  a  tax-title  deed,  not  void  on  its 
face,  and  believing  that  he  had  acquired  an  interest  under. the  deed.  Held^  that  it 
made  no  difference  that  his  £jautor  Iiad  neither  title  nor  possession. 

7.  Same. 

Defendant  claimed  under  a  sheriff's  tax  deed,  executed  on  February  27,  1874, 
ailter  a  sale  under  a  judgment  of  a  district  court,  **  duly  made  and  given  ^  on  Janu- 
ary 9,  1872,  and  also  by  adverse  possession  for  the  period  required  by  the  statute  of 
limitations.  Held,  that  the  sheriff's  deed,  in  due  form,  under  a  judgment  regular 
on  its  face,  constituted  color  of  title,  which,  in  connection  with  the  possession 
shown,  was  a  defense  to  the  action. ^ 

8.  Same — Cokstructive  Possession,  Extent  of. 

A  tract  of  uninclosed,  uncultivated  grazing  land  was  taken  possession  of  by  de- 
fendant, on  which  he  herded  his  sheep.  He  claimed  under  a  tax-title  deed.  He(d, 
that  he  had  constructive  possession  of  the  whole  tract  described  in  the  document.* 
3.  Appeal— Filing  Briefs— Points— Waiver  of  Errors. 

Code  CivU  Proc.  Cal.  c.  7,  art.  2,  §  129,  (Sup.  Ct.  rule  2,  sub  4,)  provides  that  "  ten 
days  before  the  calling  of  a  cause  for  argument,  the  appellant  shall  file  with  the 
clerk,  and  serve  upon  the  other  party,  his  printed  points  and  authorities,  together 
With  a  brief  statement  of  such  of  the  facts  as  are  necessary  to  explain  the  points 
made.  Five  days  before  the  calling  of  the  case  for  argument,  the  respond.ent  shall 
file  add  serve  his  points  and  authorities;  and  when  the  case  is  called  for  argument, 
the  appellant  may  file  and  serve  a  reply  to  respondent's  points."  In  his  opening 
brief,  appellant  alleged  numerous  errors  in  the  admission  and  rejection  of  evidence, 
but  argued  none  of  them.  Ih  respondent's  brief,  attention  was  called  to  the  fact 
that  all  the  errors  specified  in  the  statement  were  waived  by  appellant's  brief.  The 
appellant  replied  with  argument  upon  17  assignments  of  error.  Hdd^  that  the  tech- 
nical errors  alleged  were  waived.  Appellant  should  have  made  the  points  he  relied 
on  in  his  opening  brief. 

OolDmissioners*  decision.     Department  2. 

Appeal  from  superior  court,  Tulare  county;  Wm.  W.  Cross,  Judge. 
Wigging  ton.  Creed  c&  Hatves,  (Geo.  W,  Lewis,  of  counsel,)  for  appellant. 
Atwell  dc  Bradley,  for  respondent. 

Haynk,  C.  The  action  is  described  by  the  appellant  as  "an  action  to  quiet 
the  title  to  a  parcel  of  land  described  in  the  complaint  and  of  ejectment  for 
said  lands."  The  plaintiff  claims  under  a  school-land  patent  from  the  state, 
dated  May  25,  1875,  which  was  issued  upon  a  certificate  of  purchase,  dated 
March  18, 1870.  The  defendant  claims  under  a  sheriff's  deed,  executed  on  Feb- 
ruary 27,  1874,  after  a  sale  under  a  judgment  of  a  district  court,  "duly  made 
and  given"  on  January  9,  1872,  and  by  adverse  possession  for  the  period  re- 
quire by  the  statute  of  limitations.  The  court  below  gave  judgment  for  the 
defendant,  and  the  plaintiff  appeals. 

1.  Numerous  errors  in  the  admission  and  rejection  of  evidence  are  alleged. 
None  of  these  are  argued  In  the  appellant's  opening  brief.  The  appellant's 
counsel  there  say:  "There  are  many  technical  objections  that  exist  as  to  the 
•  regularity  of  the  tax  proceedings  sufficient  to  invalidate  them ;  but  we  pre- 
ferred to  demonstrate  upon  principle  and  authority  the  invalidity  of  defend- 
ant's claim."  That  is  all  that  is  said  with  respect  to  the  alleged  errors  in  re- 
lation to  "the  regularity  of  the  tax  proceedings."  As  to  errors  in  relation  to 
other  mattera  not  a  word  is  said.    In  the  respondent's  brief  attention  is  (^awn 

'Color  is  not  every  pretense  or  claim  of  title,  but  consists  in  a  writing  or  conveyance 
of  some  kind  purporting  to  convey  the  land  under  which  the  claim  of  title  is  asserted. 
Armijo  v.  Armijo,  (N,  M.)  13  Pac.  Rep.  92.  Any  instrument  purporting  upon  its  face 
to  convey  title  to  the  grantee  is  sufficient  to  constitute  color  of  title.  Swift  v.  Mulkey, 
(Or.)  12  Pac.  Rep.  76,  and  note.    See  Weineg  v.  Holcomb,  (Iowa,)  34  N.  W.  Rep.  787. 

'When  a  party  has  a  deed  for  a  tract  of  land,  actual  possession  of  a  part  will  in  law 
constitute  possession  of  the  whole  not  in  the  adverse  possession  of  another.  Fisher  v. 
Bennehoff,  (111.)  13  N.  E.  Rep.  150.  In  general,  as  to  what  must  be  the  character  of  the 
occupancy  to  constitute  adverse  possession,  see  Babson  v.  Tainter,  (Me.)  10  Atl.  Rep. 
63:  Iron  Works  v.  Wadhams.  (Mass.)  9  N.  E.  Rep.  1 ;  Murphy  v.  Doyle,  (Minn.)  33  N. 
W.  Rep.  220 ;  Hancock  v.  Burton,  (Cal.)  14  Pac.  Rep.  392 :  Scott  v.  Woodruff  (Ark.)  i 
aw.  Rep.  908. 
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to  the  fact  that  all  the  errors  specified  in  the  statement  are  waived  by  {Appel- 
lant's brief.  And  the  jippellant  comes  back  with  argument  upon  17  assign- 
ments of  error.  There  was  no  oral  argument;  and,  by  the  terms  of  the  order 
submitting  the  case  on  briefs,  the  respondent  had  no  reply  We  think  that 
under  subdivision  4  of  rule  2  the  appellant  must  make  the  points  he  relies  on 
in  his  opening  brief,  and  that  he  cannot  reserve  them  for  his  reply.  To  per- 
mit that  would  be  unfair  to  the  respondent,  and  would  increase  the  labors  of 
the  court.  And  while  the  court  is  undoubtedly  at  liberty  to  decide  the  case 
upon  any  points  that  its  proper  disposition  may  seem  to  require,  whether 
taken  by  counsel  or  not,  we  think  that,  under  the  circumstances  of  this  case, 
the  technical  errors  alleged  must  be  considered  as  waived.  For  that  reason 
we  do  not  notice  them.    See,  generally,  Hihn  v.  Courtis,  81  Cal.  404. 

2.  It  is  argued  for  the  appellant,  with  much  earnestness  and  ability,  that 
the  levy  of  the  tax,  upon  which  the  judgment  of  the  district  court  was  founded, 
was  void,  for  the  reason  that  a  tax  cannot  be  imposed  upon  school  lands  before 
all  the  payments  upon  the  certificate  of  purchase  are  made.  But  we  do  not 
think  it  necessary  to  pass  upon  that  question.  Whether  the  tax  was  void,  and 
whether  the  judgment  therefor  was  conclusive  upon  appellant,  as  a  judgn^nt 
in  rem,  or  not,  it  was  regular  upon  its  face;  and  a  sheriff 'p  deed  thereunder, 
in  due  form,  constituted,  to  say  the  least,  cx^lor  of  title,  which,  in  connection 
with  the  possession  shown,  was  a  defense  to  the  action. 

Upon  the  question  of  possession  the  findings  were  as  follows:  "The  pur- 
chaser, P.  Byrd,  during  all  the  period  from  February  27,  1874,  down  to  the 
twentieth  day  of  May,  1879,  *  *  ♦  claimed  the  land  by  virtue  of  such 
deed,  and  rented  the  same  to  J.  S.  Williams,  on  the  condition  that  the  said 
Williams  should  exclude  all  other  persons  therefrom,  and  use  and  occupy  the 
same  to  the  exclusion  of  everybody.  And  the  said  Williams,  during  all  that 
time,  a  period  of  more  than  five  years,  did  publicly  and  openly,  notoriously, 
and  peaceably,  and  uninterruptedly  occupy  and  possess  said  land,  and  all  of  it, . 
to  the  exclusion  of  plaintiff  and  the  whole  world;  and  the  plaintiff,  her  an- 
cestors, grantors,  or  predecessors,  were  not,  nor  were  any  of  them,  seized  or  pos- 
sessed of  said  land  at  any  time  within  five  yeiirs  before  this  action  was  brougiit. 
*  *  *  On  the  twentieth  day  of  May,  1879,  said  P.  Byrd  sold  and  conveyed 
for  a  good  and  suflicient  consideration,  all  the  land  aforesaid  to  J.S.  Williams, 
who  continued  publicly,  peaceably,  openly,  and  notoriously  in  the  possession 
thereof,  to  the  exclusion  of  the  plaintiff  and  tha  whole  world,  and  paid  the 
taxes  thereon  down  to  the  twelfth  day  of  November.  1880,  claiming  the  same 
as  his  property  under  the  sheriff's  deed  aforesaid  to  Byrd,  and  the  conveyance 
from  Byrd  to  him.  On  the  twelfth  day  of  November,  1880,  said  J.  S.  Will- 
iams, by  his  deed  of  conveyance,  conveyed  the  land  aforesaid  toC.  W.  Clarke, 
the  defendant  herein,  who  went  into  possession  thereof  at  once,  under  a  claim 
of  title  founded  upon  said  conveyances,  and  said  defendant  has  ever  since  con- 
tinued to,  and  does  now,  occupy  and  hold  possession  of  said  land  under  a  claim 
of  right  and  ownership,  based  upon  said  conveyances,  peaceably,  openly,  no- 
toriously, continuously,  uninterruptedly,  and  advei-sely  to  the  whole  world, 
and  paid  all  the  taxes  levied  or  assessed  upon  the  land  from  the  twelfth  day 
of  November,  1880,  down  to  the  time  this  action  was  brought,  except  in  1883, 
when  the  taxes  were  paid  by  some  person  unknown  to  defendant.  The  land 
described  in  the  complaint  constitutes  but  one  parcel,  and  had  been  continu- 
ously occupied  and  used  by  defendant  and  his  grantors,  for  more  than  five 
years  before  this  action  was  brought,  for  the  pasturage  of  their  stock."  It  is 
argued  that  these  findings  are  not  supported  by  the  evidence. 

The  tract  in  controversy  is  the  east  half  of  section  16,  tp.  16  S.,  K.  23  E., 
Mount  Diablo  base  and  meridian.  It  was  not  inclosed  or  cultivated,  and  no 
one  resided  upon  it.  The  surrounding  country  "was  an  open,  uninclosed, 
uncultivated,  unimproved  country  all  around  there. "  The  nearest  "improve- 
ments" were  half  a  mile  distant,  and  the  nearest  sheep  camp  about  a  mile 
v.l5p.no.9— 28 
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off.  There  is  some  conflict  in  the  evidence,  but,  if  t^e  defendant's  witnesses 
are  to  be  believed,  (and,  in  view  of  the  findings,  we  must  assume  that  they 
are.)  the  defendant  and  his  grantors  herded  their  sheep  upon  the  land  during 
the  grazing  season  of  each  year;  that  is  to  say,  from  February  to  July.  Dur- 
ing the  rest  of  the  year  the  land  was  "not  pasturable  for  sheep,"  and  appears 
(during  such  time)  to  have  been  entirely  unoccupied.  The  argument  for  the  " 
appellant  is  that  such  pasturage  does  not  constitute  a  sufficient  possession, 
and  particularly  that  it  was  not  continuous.  And  these  are  the  questions  to 
be  resolved. 

"By  actual  possession,"  said  Field,  C.  J.,  in  a  leading  case,  "is  meant  a 
subjection  to  the  will  and  dominion  of  the  claimant,  and  is  usually  evidenced 
by  occupation,  by  a  substantial  inclosure,  by  cultivation,  or  by  appropriate 
use,  according  to  the  particular  locality  and  quality  of  the  property. "  Cot^yell 
V.  Cain,  16  Cal.  573.  And  see  Brumagim  v.  Bradshaw,  39  Cal.  44.  Where, 
however,  there  is  such  subjection  to  the  will  and  dominion  of  the  claimant, 
manifested  in  some  appropriate  manner,  residence  upon  the  property  is  not 
essential,  (Barstow  v.  Neimnan,  34  Cal.  91;  Goodrich  v.  Van  Landigham,  46 
Cat.  601;  Kelly  v.  Mack,  49  Cal.  524;)  nor,  in  such  case,  is  an  inclosure  nec- 
essary, {Hicks  V.  Coleman,  25  Cal.  132;  McCreery  v.  Everding,  44  Cal.  252; 
Sheldon  v.  Mulh  67  Cal.  300,  7  Pac.  Rep.  710.  In  the  case  of  grazing  land, 
in  a  grazing  country,  herding  sheep  upon  it  would  seem  to  be  an  "appropriate 
use,  according  to  the  particular  locality  and  quality  of  the  property."  Ac- 
cordingly, we  find  that  in  two  cases  pasturage  of  cattle  wathin  an  inclosure 
was  held  to  be  sufficient  possession  against  intruders,  (Southmayd  v.  Henley, 
45  Cal.  102;  Pierce  v.  Stuart,  Id.  280;)  and  in  Sheldon  v.  Mull,  67  Cal.  300 
and  301,  7  Pac.  Rep.  710,  it  was  held  that  pasturage,  without  an  inclosure, 
was  sufficient;  the  cattle  being  confined  to  the  land  by  herders. 

There  must,  of  course,  be  some  definite  boundaries  to  the  possession.  But 
it  has  been  held  in  a  long  line  of  decisions  that,  where  a  pai*ty  entera  under 
color  of  title,  and  has  actual  possession  of  a  part  of  the  whole  tract,  he  hiis 
constructive  possession  of  the  whole  tract  described  in  the  document.  Hicks 
V.  Coleman,  25  Cal.  122;  Hoag  v.  Pierce,  28  Cal.  191;  McKee  v.  Greene,  31 
Cal.  420;  Ayres  v.  Bensley,  32  Cal.  631;  Rrnsell  v.  Harris,  38  Cal.  426;  Don- 
ahue V.  Gallavan;  43  Cal.  573;  Spect  v.  Hagar,  65  Cal.  443,  4  Pac.  Rep.  419. 
And  it  makes  no  difference  that  the  grantor  had  neither  title  nor  possession, 
(  Walsh  V.  Hill,  38  Cal.  487,  488,)  provided  the  document  was  not  void  on  its 
face,  and  the  party  entering  under  it  believed  in  good  faith  that  he  acquired 
an  interest  under  it,  (  Walsh  v.  Hill,  supra;  Cannon  v.  Lumber  Co,,  38  Cal. 
674;  Wolfskin  v.  Malajomich,  39  Cal.  281.)  A  sheriff's  deed,  under  a  judg- 
ment regular  on-  its  face,  is  color  of  title  witnin  the  meaning  of  the  above  rule. 
Russell  V.  Hairis,  38  Cal.  427;  Packardv.  Moss,  68  Cal.  127,  8  Pac.  Rep.  818; 
and  compare  Jones  v.  Gillis,  45  Cal.  542,  543,  and  Gregory  v.  Haynes,  13  Cal. 
595. 

The  rules  established  by  the  foregoing  decisions  have  been  embodied  to  a 
great  extent  in  the  Code  of  Civil  Procedure.  Section  322  embodies  the  rule  as 
to  entry  upon  a  part  of  a  tract  undercolor  of  title;  and  section  323.  in  relation 
to  what  constitutes  adverse  possession,  is  as  follows:  "Sec.  323.  For  the  pur- 
pose of  constituting  an  advei*se  possession,  by  any  person  claiming  a  title 
founded  upon  a  written  instrument  or  a  judgment  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following  cases:*  First,  where  it 
has  been  usually  cultivated  or  improved;  second,  where  it  has  been  protected 
by  a  substantial  Inclosure;  third,  where,  although  not  inclosed,  it  has  been 
used  for  the  supply  of  fuel,  or  for  fencing  timber  for  the  purpose  of  husbandry, 
or  for  pastuirage,  or  fbr  the  ordinary  use  of  the  occupant;  fourth,  where  a 
known  farm  or  single  lot  has  been  partly  improved,  the  portion  of  such  farm 
or  lot  that  may  have  been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
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been  occupied  for  the  same  length  of  time  as  the  part  improved  and  culti- 
vated. " 

The  appellant  seems  to  suppose  that  this  section  cannot  be  considered  be- 
cause it  was  not  pleaded.  But  as  was  said  in  Hagely  v.  Hagely,  68  Cal.  352, 
9  Pac.  Rep.  305,  the  proper  course  is  to  plead  the  section  establishing  the  pe- 
riod of  limitation,  omitting  all  reference  to  explanatory  sections.  It  will  be 
observed  that  the  section  provides  in  terms  that  pasturage  of  land,  without 
an  inclosure,  may  constitute  an  adverse  possession.  There  can,  therefore,  be 
no  further  doubt  upon  this  branch  of  th^  appellant's  case.  The  question  is 
whether  thfe  pasturage  must  continue  throughout  the  whole  year.  As  stated 
above,  the  defendant's  pasturage  was  only  during  the  grazing  season,  that  is, 
from  February  to  July, — ^the  land  during  the  balance  of  the  year  being  "not 
pasturable/'  We  think,  however,  that  this  was  sufficient,  there  being  po  one 
on  the  land  meanwhile.  It  is  a  settled  rule  with  reference  to  eases  of  this 
character  that  it  is  sufficient  if,  in  the  language  of  Field,  C.  J.,  in  Coi^yell 
v.  Cairiy  above  quoted,  the  dominion  and  control  is  "by  appropriate  use  ac- 
cording to  the  particular  locality  and  quality  of  the  property. "  In  this  regard 
Ckockett,  J.,  delivering  the  opinion  in  Bnimagim  v.  Bradshaio,  39  Cal. 46, 
said:  "The  general  principle  which  underlies  all  this  class  of  cases  is  that  the 
acts  of  dominion  must  be  adapted  to  the  particular  land,  its  condition,  local- 
ity, and  appropriate  use.  The  philosophyof  the  rule  is  that,  by  such  acts, 
the  party  proclaims  to  the  public  that  he  asserts  an  exclusive  ownership  over 
the  land,  and  the  acts  which  he  performs  are  in  harmony  with  his  claim  of 
title."    See,  also,  English  v.  Johmton,  17  Cal.  116.  117. 

Now,  we  think  that  pasturing  during  the  pasturing  season  is  "appropriate 
use  according  to  the  particular  locality  and  quality  of  the  property."  To  pas- 
ture the  land  when  it  was  not  "pasturable"  would  not  only  be  not  an  appro- 
priate use,  but  an  impracticable  one.  In  the  case  of  cultivation,  there  is  an 
interval  of  several  months  between  the  harvesting  of  one  crop  and  the  prep- 
aration of  the  soil  for  another.  And  there  would  be  just  as  much  sense  in 
holding  that  the  interval  destroyed  the  continuity  of  the  possession  in  the  one 
case  as  in  the  other.  To  so  hold  would  be,  in  effect,  to  hold  for  all  practical 
purposes  that  adverse  possession  could  not  be  acquired  by  pasturage;  for 
obedience  will  be  paid  to  nature's  laws  rather  than  to  man's,  and  the  thing 
supposed  to  be  necessary  would  never  be  done.  It  is  sufficient  that  the  use  is 
in  accordance  with  the  usual  course  of  husbandry  in  the  locality.  We  are  of 
opinion,  therefore,  that  the  defendant's  evidence  tended  to  make  out  a  case 
of  adverse  possession.  It  must  be  admitted  that  the  plaintiff's  evidence  in 
rebuttal  was  strong.  But  the  question  of  credibility  of  the  witnesses  was  for 
the  court  below,  and,  under  the  well-settled  rule,  its  conclusions  as  to  the 
facts  will  not.  under  the  circumstances,  be  disturbed. 

The  fact,  if  it  be  a  fact,  that  the  tract  in  controversy  "used  to  be  a  kind  of 
thoroughfare  for  stock  going  to  the  mountains,"  does  not  destroy  the  defend- 
ant's right.  Even  if  there  was  a  right  of  way  in  the  public  for  such  purpose, 
it  would  not  be  inconsistent  with  the  defendant's  possession.  San  Frajicisco 
V.  Calderwood,  31  Cal.  589. 

The  case  of  Thompson  v.  Pioche^AA^  Cal.  508,  cited  byxjounsel,  does  not 
militate  against  the  conclusions  we  have  reached. 

It  is  proper  to  add,  to  prevent  misconception,  that  in  what  we  have  said  we 
have  reference  solely  to  the  case  before  the  court-,  viz.,  a  use  of  land  by  one 
entering  under  color  of  title.  It  might  be  plausibly  argued  that,  where  the 
use  is  by  one  claiming  title  "not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,"  section  325  of  the  Code  of  Civil  Procedure  would  operate  to 
prevent  mere  pasturage  from  being  a  sufficient  advei*se  possession.  As  to  that 
we  express  no  opinion. 

3.  It  is  urged  that  the  defendant  cannot  make  out  a  case  of  adverse  posses- 
sion, because  neither  he  nor  his  predecessors  paid  all  the  t^xes.    The  facts 
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are  that  they  paid  the  taxes  from  1873  to  1884,  except  for  the  years  1877  and 
1883.  The  non-payment  for  1877  is  immaterial,  for  the  reason  that  section 
325,  which  requires  the  payment  of  taxes  as  an  element  of  adverse  possession, 
was  not  passed  until  1878,  and  is  not  retroactive.  Sharp  v.  Blankenship,  59 
Cal.  288;  Railroad  Co.  v.  Shackelford,  63  Cal.  261;  Johnson  v.  Broion,  Id. 
392.  Nor  is  the  non-payment  for  1883  important.  Taking  the  adverse  pos- 
session to  have  commenced  on  May  24,  1875,  the  date  of  the  issuance  of  the 
patent,  the  defendant  acquired  a  title  at  the  expiration  of  five  years,  viz.,  in 
May,  1880.  The  five  years  of  adverse  possession  need  not  be  next  precedinpr 
the  commencement  of  the  action.    Cannon  v.  Stockmon,  36  Cal.  640. 

We  therefore  advise  that  the  judgment  and  order  denying  a  new  trial  be 
affirmed. 

We  concur:    Foote,  C;  Belcher,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 


(74  Cal.  38) 

Ex  parte  KouLBU,  on  Habeas  Corpus.     (No.  20,330.) 
{Supreme  Court  of  California.    November  3,  1887.) 

1.  COKBTITDTIONAL  LaW — TITLE8  OP  ACT— LaW  AGAINST  ADULTERATION  OF  WiNB. 

The  California  act  approved  March  7,  1887,  (St.  1887,  p.  40,)  entitled  "An  act  to 
prohibit  the  sophistication  and  adulteration  of  wine,  and  to  prevent  fraud  in  the 
manufacture  and  sale  thereof,"  is  not  repugnant  to  Const.  Cal.  art.  4,  g  24,  which 
provides  that  **  every  act  shall  embrace  but  one  subject,  which  subject  shall  be  ex- 
pressed in  its  title." 

2.  Same— Restriction  upon  Sale  of  Wine— Due  Process  of  Law. 

Neither  is  the  act  unconstitutional  because  so  unreasonable  in  its  restriction  upon 
the  sale  of  wines  as  to  deprive  the  citizen  of  his  property  and  liberty  without  due 
process  of  law. 

3.  Intoxicating  Liquors — Provision  for  Branding  Wines— Violation  not  Criminal. 

Section  8  of  the  above  act,  providing  that  *'  it  is  desired  and  required  that  all  and 
every  grower,  manufacturer,  trader,  holder,  or  bottler  of  California  when  selling,  or 

Eutting  up  for  sale  any  California  wine,  *  *  *  shall  plainly  stencil,  brand,  or 
ave  printed  where-it  will  be  plainly  seen, — FirsU  *Pure  California  Wine;'  and 
secondly,  his  name  or  the  firm's  name,  as  the  case  may  be,  both  on  label  of  bottle 
or  package,"  etc., — is  merely  directory,  and  no  punishment  can  be  iniiicted  for  sel- 
ling pure  California  wine  without  such  label  or  brand,  or  the  label  furnished  in 
lieu  thereof  by  the  state. 

In  bank.     Application  for  writ  of  Tiabeas  corpus, 

CJonviction  had  in  police  judge's  court,  San  Francisco;  Jas.  Lawlor, 
Judge. 

Morrow  &  Stratton,  for  petitioner.  Edward  B,  Stonehilly  Dist.  Atty.,  for 
the  People,  if.  M.  Estee,  amicus  curios,  for  the  People.  Johyi  T,  Doyle,  ami- 
cus curice. 

Paterson,  J.  The  petitioner  was  convicted  in  the  police  court  of  the  city 
and  county  of  San  Francisco  of  the  crime  of  misdemeanor,  committed  in  vio- 
lation of  the  provisions  of  an  act  of  the  legislature  of  the  state  of  California, 
entitled,  "An  act  to  prohibit  the  sophistication  and  adulteration  of  wine,  and 
to  prevent  fraud  in  the  manufacture  and  sale  thereof,  '*  approved  March  7, 1867. 
St.  1887.  p.  46. 

The  salient  provisions  of  the  act  are  as  follows:  Section  I  defines  pure 
wine  for  the  purposes  of  the  act.  Section  2  prohibits  the  using  of  deleterious 
substitutes  in  the  fermentation,  preservation,  and  fortification  of  pure  win^. 
Section  3  prohibits  the  use  of  materials  injurious  to  consumers  for  the  promo- 
tion of  fermentation.  Section  4  declares  it  to  be  unlawful  to  sell  under  the 
name  of  wine  any  substance  other  than  pure  wine,  as  defined  by  the  act.    Sec- 
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tion  5  makes  an  exception  in  the  case  of  pure  champagne  and  sparkling  wine, 
80  as  to  permit  the  use  of  sugar  in  sweetening  the  same.  Section  7  provides 
for  tlie  printing  and  furnishing  of  labels  by  the  comptroller  of  the  state,  setting 
forth  that  the  wine  covered  by  such  labels  is  pure  California  wine.  Section 
8  reads  as  follows:  "Sec.  8.  It  is  desired  and  required  that  all  and  every 
grower,  manufacturer,  trader^  handler,  or  bottler  of  Califoinia  wine,  when 
selling  or  putting  up  for  sale  any  California  wine,  or  when  shipping  California 
wine  to  parties  to  whom  sold,  shall  plainly  stencil,  brand,  or  have  printed 
where  it  will  be  easily  seen — First,  *  Pure  Ctdifornia  Wine; '  and,  secondly,  his 
name  or  the  firm's  name,  as  the  case  may  be,  both  on  label  of  bottle  or  package 
in  which  wine  is  sold  and  sent;  or  he  may  in  lieu  thereof,  if  he  so  prefers  and 
elects,  affix  the  label  which  has  been  provided  for  in  section  7.  It  shall  be 
unlawful  to  affix  any  such  stamp  or  label  as  above  provided  to  any  vessel  con- 
taining any  substance  other  than  pure  wine,  as  herein  defined,  or  to  prepare 
or  use  on  any  vessel  wmtaining  any  liquid,  any  imitation  or  counterfeit  of  such 
stamp,  or  any  paper  in  the  similitude  or  resemblance  thereof,  or  any  paper  of 
such  form  and  appearance  as  to  be  calculated  to  mislead  or  deceive  any  unwary 
person,  or  cause  him  to  suppose  the  contents  of  such  vessel  to  be  pure  wine. 
It  shall  be  unlawful  for  any  person  or  persons  other  than  the  ones  for  whom 
such  stamps  were  procured  to  in  any  way  use  such  stamps,  or  to  have  posses- 
sion of  the  same.  A  violation  of  any  of  the  provisions  of  this  section  shall 
be  a  misdemeanor,  and  punishable  by  a  fine  of  not  less  than  fifty  dollars,"  etc. 

Thev complaint  charged  "that  said  Henry  Kohler,  being  a  dealer  and  bot- 
tler of  California  wines,  did  sell  to  the  prosecuting  witness,  one  Jaspar,  a  bot- 
tle of  California  wine,  which  bottle,  when  so  sold,  did  not  have  plainly  or  at 
all  stamped  thereon  the  words  '  Pure  California  Wine,'  nor  did  it  have  in  lieu 
thereof  the  stamp  as  furnished  by  the  comptroller  of  state." 

Several  questions  are  presented  involving  the  construction  of  the  act  referred 
to  and  its  constitutionality.  It  is  claimed  by  petitioner  that  the  act  is  not 
mandatory  in  requiring  a  pure-wine  stamp  to  be  placed  upon  pure  California 
wine.  The  complaint  did  not  charge  petitioner  with  the  sale  of  sophisticated 
or  adulterated  wine;  it  accused  him  merely  of  selling  a  bottle  of  California 
wine  without  having  thereon  a  pure- wine  stamp.  It  is  .claimed  by  counsel 
for  the  people  that,  under  the  act  referred  to,*  dealers  in  wine  are  prohibited 
from  selling  pure  wine  without  the  stamp  designated  by  the  act.  Petitioner 
cpntends  that  while  the  pure-wme  stamp  may  he  used,  ther6  is  no  penalty 
prescribed  for  a  failure  to  use  it.  The  act  is  not  objectionable  upon  the  ground 
claimed  by  the  petitioner  that  it  embraces  more  than  one  subject,  contrary  to 
the  requirements  of  article  4,  section  24  of  the  constitution,  which  provides 
that  "every  act  shall  embrace  but  one  subject,  which  subject  shall  be  ex- 
pressed in  its  title."  However  numerous  the  provisions  of  an  act  may  be.  if 
they  can  be  fairly  considered  as  falling  within  the  subject-matter  of  legisla- 
tion, or  as  proper  methods  for  the  attainment  of  the  end  sought  by  the  act, 
there  is  no  conflict  with  the  constitutional  provision  above  quoted.  In  any 
event,  it  is  only  where  there  is  a  clear  violation  of  the  constitution  that  the 
court  is  justified  in  declaring  it  unconstitutional.  The  great  object  to  be  at- 
tained by  the  "Act  to  prohibit  the  sophistication  and  adulteration  of  wine, 
and  to  prevent  fraud  in  the  manufacture  and  sale  thereof"  must  have  been  to 
secure  the  manufacture  and  sale  of  none  but  pure  California  wine.  The  first 
section  defines  pure  wine;  the  second  section  prohibits  the  use  of  deleterious 
substitutes;  the  fourth'  section  prohibits  the  sale  of  any  but  pure  wine,  and 
every  penalty  affixed  is  for  the  purpose  of  protecting  those  who  make  and  sell 
pure  wine,  and  for  punishing  those  who  make  and  sell  impure  wine.  Mani- 
festly the  provisions  of  the  act  all  fall  within  the  subject  named  in  its  title, 
and  are  necessary  and  logical  methods  for  the  attainment  of  the  end  desired 
by  the  legislature.  The  act,  therefore,  is  not  repugnant  to  article  4,  §  24, 
supra. 
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Now,  is  the  act  unconstitutional  because  so  unreasonable  in  its  restriction 
upon  the  sale  of  wines  as  to  deprive  the  petitioner  of  his  property  and  liberty 
without  due  process  of  law?  The  power  of  the  legislature  to  impose  such 
regulations  for  the  conservation  of  the  health  of  its  citizens  has  been  so  often 
discussed  and  affirmed  here  that  it  is  useless  to  reopen  the  question.  The 
manufacture  and  sale  of  liquors  of  all  kinds,  the  sale  of  pure  milk,  the  inspec- 
tion and  sale  of  meats,  and  the  control  of  laundries  and  slaughter-houses  are 
all  subject  to  regulation.  Whatever  construction  may  be  placed  upon  the  act, 
it  is  difficult  to  see  how  a  compliance  with  the  law  would  injure  an  honest 
dealer  in  California  wine. 

A  more  difficult  question  is  that  which  refers  to  the  proper  construction  of 
section  8.  Is  it  mandatory  in  requiring  a  pure-Wine  stamp  to  be  placed  upon 
pure  California  wine?  Is  a  failure  to  place  such  stamp  xv^onpure  California 
wine  "a  violation  of  any  of  the  provisions  of  this  section?"  All  legislation 
directed  against  the  adulteration  and  simulation  of  articles  of  food  and  drink 
is  aimed  at  a  common  object — the  preservation  of  the  public  health.  The 
court  will  take  judicial  notice  of  the  evils  preceding  such  legislation,  and  the 
mischiefs  intended  to  be  prevented  thereby,  the  character  and  importance  of 
the  interests  of  the  state  which  may  be  affected  thereby,  and  the  usual  course 
of  business.  A  knowledge  of  these  matters  is  often  necessary  to  a  full  and 
fair  understanding  of  the  force  and  effect  of  the  law,  and  is  a  valuable  help  in 
ascertaining  its  true  intent  and  meaning.  The  growth  of  the  wine-growing 
interests  of  this  state  is  a  matter  of  world-wide  publicity.  It  is  a  well-known 
fact  that  California  is  the  only  state  in  the  Union  where  the  grape  suitable 
for  wine-making  is  cultivated  in  vineyards,  and  that  her  wines  are  rapidly 
growing  in  favor,  and  rivaling  in  quality  the  table  wines  of  foreign  countries. 
With  the  progiess  and  success  of  this  industry  there  has  grown  up  and  in- 
creased the  manufacture  and  sale  of  spurious  wines,  which  are  not  only  in- 
jurious to  health,  but  detrimental  to  the  wine  industry.  Several  attempts 
have  been  made  in  congress  to  prevent  the  trade  in  this  cheap  and  un  whole- 
some  stuff,  but  without  material  effect.  Finally,  in  1886-87,  when  the  evil 
had  attained  so  great  a  magnitude  as  to  attract  public  attention,  the  Grape- 
growers  and  Wine-makers'  Association  of  California  presented  a  bill  to  the 
legislature  of  this  state,  which,  after  being  amended,  was  passed,  containing 
the  provisions  above  stated.  The  priyiary  objects  of  the  act  were,  doubtless, 
to  prevent  the  sale  of  spurious  wine  under  the  designation  of  "California 
Wine."  and  to  promote  the  public  health.  But  there  were  other  objects  to 6e 
obtained  incidentjilly.  The  wine-grower  who  produced  good  wine  would  not 
have  to  suffer  the  effect  of  a  blending  by  the  trade  of  his  article  of  superior 
merit  with  an  inferior  one.  It  was  evidently  through  the  efforts  of  wine- 
growers who  aimed  at  a  high  degree  of  excellence  in  wine-making  that  the 
first  clause  of  section  8  was  inserted.  Some  expression  on  the  jmrt  of  the  leg- 
islature of  the  state  was  desired  as  authority  for  affixing  a  badge  to  their  pro- 
ductions, by  which  the  consumer  could  feel  sure  of  the  purity  of  the  wine, 
and  the  identity  of  the  producer.  That  the  words  "desired  and  required" 
were  intended  to  express  rather  a  legislative  wish  and  permission  than  aman- 
date,  is  indicated,  too,  in  the  discordancy  of  the  natural  meanings  of  the  words 
themselves.  As  words  of  legislative  command,  they  are  singularly  inappro- 
priate and  inconsistent.  It  is  difficult  to  understand  how  it  (^n  be  made  a 
penal  offense  to  violate  simply  a  legislative  desire.  The  word  "desired"  can- 
not be  ignored  in  the  construction  of  the  act  any  more  than  the  word  "re- 
quired," and  the  former  is  at  least  as  forcible  in  its  expression  of  a  request  as 
the  latter  is  in  its  expression  of  a  command. 

The  act  in  all  other  provisions  containing  mandates  and  prohibitions  is  pos- 
itive and  forcible  in  its  language.  Thus  it  is  noticeable  that  the  same  sec- 
tion further  along  provides:*  "It  shall  be  unlawful  to  affix  any  such  stamp," 
etc.,  and  again,  "It  shall  be  unlawful  for  any  person  or  persons  other  than 
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th*  ones  for  whom  such  stamps  were  procured  to  use,**  etc.  Other  sections 
of  the  act  use  the  same  language — words  which  are  ordinarily  employed  in 
expressing  the  mandates  and  prohibitions  of  penal  statutes.  We  do  not  think 
it  was  intended  that  the  sale  of  wines  admitted  to  be  pure  should  be  circum- 
scribed, limited,  or  restricted.  Such  legislation  is  unusual.  We  know  of  no 
similar  statute  where  anything  more  has  been  attempted  than — First,  to  pro- 
hibit the  adulteration  and  sophistication  of  food  and  drink,  and  second,  if 
permitted,  to  compel  the  appropriate  stamping  and  designation  of  such  food 
and  drink.  The  New  York  pure-wine  law,  approved  in  June,  1887,  defines 
pure  wines,  half-wines,  and  made  wines;  prohibits  the  sale  of  adulterated 
wines,  and  requires  the  stamping  of  half-wines  and  made  wines;  but  it  does 
not  in  any  manner  attempt  to  regulate  the  sale  of  pure  winesi.  If  the  legis- 
lature had  intended  to  compel  the  use  of  stamps  and  labels  on  pure  wine,  it 
could  easily  have  stated  that  the  failure,  neglect,  or  refusal  so  to  use  them 
was  unlawful,  and  there  would  have  been  no  ambiguity  in  its  language.  The 
fact  that  it  is  carefully  stated  in  the  act  what  shall  be  unlawfuMn  other  re- 
spects is  strong  evidence  that  the  first  clause  of  section  8  was  not  intended  to 
be  obligatory.  It  is  always  to  be  presumed  that  the  legislature  will  express 
its  intention  in  clear  and  explicit  terms  in  prescribing  the  obligations  for  a 
violation  of  which  a  penalty  is  affixed.  In  cases  of  this  kind  the  limitations 
and  restrictions  should  be  plain  and  free  from  doubt.  Hill  v.  Decatur,  22 
Oa.  203. 

It  is  a  general  rule  that  statutes  affixing  penalties  should  be  strictly  con- 
strued, and  all  doubts  resolved  in  favor  of  the  accused.  People  v.  Tisdale,  57 
Cal.  107.  When  measured  by  the  mischief  contemplated  by  the  legislature, 
an  additional  reason  is  presented  for  giving  to  section  8  a  permissive  scope, 
rather  than  a  mandatory  one,  so  far  as  the  stamping  of  pure  wines  is  con- 
cerned. The  act  defines  pure  wine,  prohibits  adulteration  and  deterioration, 
and  prohibits  the  sale  of  impure  wine.  The  comptroller  is  authorized  to  furnish 
labels,  and  penalties  are  provided  for  the  use  thereof  on  other  than  pure  wines, 
This  seems  to  be  the  natural  scope  of  the  act,  and  all  that  is  necessarily  indi- 
cated in  its  title.  There  can  be  no  fraud  in  the  sale  of  pure  wine.  The  title 
is  a  part  of  the  act,  and  must  declare  its  object;  and  in  all  cases  where  the 
legislative  intent  is  ambiguous,  judicial  reference  may  be  had  to  the  title  of 
the  act  to  assist  in  determining  its  meaning.  Weed  v.  Maynard^  52  Cal.  459; 
Barnes  v.  Jon^es,  51  Cal.  303. 

We  think,  therefore,  that  the  affixing  of  labels  on  pure  wine  is-  not  obliga- 
tory, and  that  the  proper  construction  of  section  8,  wherein  it  declares  that  a 
violation  of  any  of  its  provisions  is  a  misdemeanor,  is  to  impose  a  penalty  for 
a  violation  of  only  those  provisions  which  are  therein  specifically  declared  to 
be  unlawful.  It  results  that  the  complaint  states  no  offense,  and  the  peti- 
tioner must  be  discharged. 

So  ordered. 

We  concur:  Temple,  J.;  Sharpstein,  J.;  MoKinstry,  J.;  McFab- 
LAKD,  J. 


(74  Cal.  85) 

Tripp  t>.  Buane  and  others.    (No.  9,490.) 
{Supreme  Court  of  California,    November  5,  1887.) 

1.  QuiBTiNO  TrrL»— Detbrminikg  Titlb  not  in  Issue— Who  may  Complain. 

When  the  only  question  at  issue  between  parties  Is  the  title  to  33-96  of  a  certain 
piece  of  land,  and  a  decree  is  entered  quieting  the  title  in  favor  of  plaintiff,  and 
against  defendant,  of  only  such  33-96,  aefendant  has  no  ground  for  complaint  be- 
cause the  decree,  as  to  other  defendants  who  do  not  appeal,  seems  to  quiet  the  title 
of  plaintiff  to  the  whole  piece  of  land. 

2.  Same  — CoNVBYANCB  By  Co-'Cbnant— Equitable  Lien  of  Thibd  Party  for  Ad- 

VANOBMENTS — WaIVEB  BY  TAKING  TrUST  DeED. 

It  appeared  that  ope  Ellis  made  a  conveyance  of  33-96  of  a  tract  of  land' to 
plaintiff's  grantors,  which  Ellis  bad  not  yet  paid  for.    Afterwards  he  and  his  co- 
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tenants  made  a  deed  of  trust  to  one  P.  as  a  security  for  $8,000  advanced  by  P.  to  the 
state  as  purchase  money  for  such  land.  The  deed  of  trust  provided  that  the  land 
might  be  sold  by  the  trustee  upon  public  notice  for  a  specified  time.  Afterwards 
P.,  in  his  individual  capacity,  conveyed  to  M.,  who  conveyed  to  D,,  one  of  the  co- 
tenants  of  Ellis.  Both  df  these  conveyances  were  without  consideration.  Subse- 
quently P.  gave  the  required  notice  of  sale,  and,  as  trustee,  sold  the  land  to  plain- 
tiff. In  an  action  b^  plaintiff  to  quiet  his  title  tb  the  33-96  of  thfe  land  as  against 
D.,  held  that,  by  taking  the  deed  of  trust  as  security,  P.  had  waived  his  equitable 
lien  for  the  advancement  of  $8,000,  and  it  was  not  error  to  decree  the  title  in  plain-, 
tiif  without  requiring  him  to  pay  his  proportion  of  the  $8,000. 
8.  Same — Pubchase  prom  Tsustrb  afteb  Commencbmekt  or  Action. 

And  although  a  supplemental  complaint  showing  the  sale,  after  the  beginning  of 
plaintitTs  action,  by  r.  as  trustee  to  plaintiff,  was  not  admitted,  as  against  D.,  yet, 
without  evidence  of  the  sale,  plaintiff  was  under  no  obligations,  so  lar  as  D.  was 
concerned,  to  pay  any  part  of  the  $8,000  before  his  title  to  33-96  should  be  quieted 
as  against  D.;  and  even  though  a  deposition  by  P.  showing  the  sale,  and  payment 
b^  plaintiff  to  him  of  the  purchase  money,  after  this  action  was  b^un,  were  con- 
sidered, such  deposition,  as  against  D.,  would  be  merely  immaterial. 

In  bank.  >  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  G.  Maguire,  Judge. 

This  was  an  action  to  quiet  title.  The  facts  are  sufficiently  stated  in  the 
opinion,  except  the  text  of  the  document  therein  referred  to  as  folios  109  to 
113,  which  is  as  follows: 

"  We,  Geo.  W.  Ellis,  Creed  Hayraond,  and  C.  P.  Duane,  hereby  grant,  bar- 
gain, sell,  and  convey  unto  Wm.  H.  Patterson  all  the  estate,  title,  and  inter- 
est which  we  either  and  all  of  us  now  have,  or  may  hereafter  acquire,  of,  in, 
and  to  the  land  described,  and  intended  to  be  described,  in  a  certain  so-called 
pre-emption  claim  or  pre-emption  notice,  record  whereof  is  contained  in  the 
land  records  of  the  city  and  county  of  San  Francisco,  in  Liber  B  of  Mis- 
cellaneous Deeds,  page  665;  and  also  all  the  lands  described  in  two  certain 
deeds  made  by  the  tide-land  commissioners  to  G.  W.  Ellis,  and  bearing  date 
November  24,  1875.  This  conveyance  is  in  trust  to  secure  the  payment  of 
$4,000  due  to  said  Patterson  from  the  said  Ellis,  $2,000  due  from  the  said 
Haymond  to  said  Patterson,  and  $2,000  from  the  said  Duane  to  the  said 
Patterson,  and  payable  in  U.  S.  gold  coin,  with  interest  at  the  rate  of  one 
and  one- half  per  cent,  per  month,  and  payable  on  or  before  60  days  from 
the  date  thereof.  The  said  Patterson  to  have  full  possession  and  control 
of  said  land,  and  the  absolute  power  of  disposition  of  said  land  for  the  pur- 
poses of  the  trust,  if  such  payments  are  not  made  at  or  before  60  days 
from  the  date  hereof.  Such  disposition  is  to  be  made  upon  one  week's  notice 
in  any  daily  paper  published  in  the  city  and  county  of  San  Francisco,  Upon 
the  payment  of  the  whole  of  said  sum  of  $8,000.  and  interest,  the  said  Patter- 
son is  to  reconvey  said  land;  or  upon  the  payment  by  the  said  Ellis  of  the 
sum  of  $4,000,  and  interest;  he  will  reconvey  one-half  of  said  property  to 
said  Ellis,  or  upon  the  payment  of  $2,000,  and  interest,  by  said  Haymond,  he 
will  reconvey  to  said  Haymond  J  thereof,  or  upon  the  payment  of  $2,000,  and 
interest,  by  said  Duane,  to  reconvey  J  of  said  property  to  said  Duane. 

**  Witness  our  hands  and  seals  this  thirtieth  day  of  November,  1875. 

"Geo.  W.  Ellis.  [Seal. 

"Creed  Haymond,  'Seal. 

"C.  P.  Duane.  'Seal. 

"Wm.  H.  Patterson."    [Seal. 

Oeorge  W,  Tyler  &nd  E.  D.  Wheeler ^  for  appellant.  Philip  A,  Qalpin,  lor 
respondent. 

Searls,  C.  J.  This  is  an  action  by  plaintiff  to  quiet  his  title  to  33-96 
of  the  real  estate  described  in  the  complaint.  In  1853,  George  W.  Ellis  filed 
in  the  recorder's  office  of  the  city  and  county  of  San  Francisco  a  pre-emption 
claim  on  160  acres  of  salt  marsh  and  tide  land  belonging  to  the  state  of  Cali- 
fornia. Between  that  time  and  October  21,  1875,  said  Ellis  executed,  to  dif- 
ferent parties,  bargain  and  sale  deeds  of  undivided  portions  of  said  claim. 
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amounting  in  the  aggregate  to  33-96  of  the  whole  claim;  and  the  grantees 
of  said  undivided  interest  conveyed,  by  good  and  sufficient  deeds,  the  same  to 
plaintiff,  prior  to  October  21,  1875,  which. deeds  were  all  recorded  prior  to 
that  date.  On  the  twenty-fourth  of  November,  1875,  the  state  of  California 
made  its  deed  to  Ellis  of  the  lands  described  in  the  complaint;  the  same  being 
portions  only  of  the  land  described  in  Ellis'  pre-emption  claim.  Plaintiff 
claims  title  to  33-96  of  the  land  described  in  the  complaint  by  reason  of  said 
pre-emptioji  claim  of  Ellis,  and  the  deed  froin  the  state  to  Ellis,  of  date  No- 
vember 24.  1875. 

When  the  deed  from  the  state  to  Ellis  was  ready  for  delivery,  Ellis  had  no 
money,  and  $8,000  had  to  be  paid  to  the  state  before  the  deed  would  be  deliv- 
ered, and  thereupon  defendant  Ellis  applied  to  W.  H.  Patterson  to  advance 
the  #8,000  to  the  state  for  the  purchase  money  of  the  land,  and  take  the  land 
as  security  for  its  repayment.  Thereupon  Eilis,  Duane,  and  Haymond  exe- 
cuted to  Patterson  the  paper  found  at  folios  109  to  113,  both  inclusive,  and 
Patterson  paid  the  $8,000  purchase  money,  received  the  deed  from  the  state 
to  Ellis,  and  had  the  same  recorded.  The/$8,000  not  having  been  paid  in  60 
days,  as  provided  in  the  instrument,  nor  any  part  thereof,  W.  H.  Patterson 
deeded  to  Morrissey,  and  Morrissey  to  Duane,  "all  the  right,  title,  and  inti^r- 
est  which  said  Patterson  derived  in  said  land  by  virtue  of  the  deed  of  Ellis  et 
al.  to  him  of  date  November  30,  1875,"  without  advertising  such  sale  for  60 
days,  so  as  to  free  said  real  estate  from  the  trust  under  which  Patterson  held 
the  land,  which  said  deeds  were  immediately  recorded.  At  the  commence- 
ment of  this  suit,  neither  the  plaintiff  nor  Ellis  had  paid  Patterson  or  Duane 
any  portion  of  said  $8,000,  the  purchase  money  of  said  land  so  paid  by  said 
Patterson  to  the  state,  and  plaintiff  sought  in  his  complaint  to  quiet  his  title 
ta  33-96  of  said  land,  without  paying  or  offering  to  pay  to  Patterson  or  to 
Duane  any  portion  of  the  said  purchase  money. 

The  paper  from  Ellis,  Duane,  and  Haymond  to  Patterson,  as  above  men- 
tioned, was  a  conveyance  to  the  latter  of  all  the  estate  of  the  former  in  the 
land  in  question,  in  trust  to  secure  the  payment  of  the  $8,000,  with  interest, 
and  payable  in  60  days  from  November  30,  1875,  the  date  thereof,  and,  if  not 
paid,  Patterson  was  authorized  \o  sell  the  property  after  one  week's  notice  in 
any  daily  paper  published  in  the  city  and  county  of  San  Francisco.  The  con- 
veyance by  Patterson  to  Morrissey  was  made  after  the  expiration  of  the  60 
days,  but  without  the  notice  prescribed,  was  without  consideration,  and  was 
executed  by  Patterson  in  his  own  name,  and  not  as  a  trustee.  The  deed  from 
Morrissey  to  Duane  was  also  without  consideration. 

After  the  defendant  Duane  had  tiled  his  amended  answer  in  the  case,  the 
interest  of  Patterson  in  the  trust  deed  was  duly  sold  as  provided  for  in  that 
instrument,  and  was  purchased  by  the  plaintiff  herein,  who  thereupon  applied 
to  the  court  for  leave  to  file  a  supplemental  complaint  setting  up  those  facts, 
which  was  refused  by  the  court  as  to  Duane,  and  granted  as  to  the  9ther  de- 
fendants. Upon  the  trial  of  this  case,  the  plaintiff  offered  the  depasition  of 
W.  H.  Patterson  in  evidence,  to  prove  the  facts  contained  in  the  supplemental 
complaint  he  had  filed.  Defendant  Duane  objected,  upim  the  ground  that  all 
these  matters  thus  sought  to  be  proved  occurred  after  the  joining  of  issue  in 
this  case,  and  therefore  the  testimony  was  incompetent,  irrelevant,  and  im- 
material, and  that  no  supplemental  complaint  had  been  filed,  so  far  as  Duane 
was  concerned.  The  court  did  not  admit  the  testimony  at  the  time,  but  re- 
served its  ruling.  Before  the  court  decided  the  case,  it  read  and  considered 
the  deposition  of  Patterson,  which  had  not  been  admitted  in  evidence  or  read, 
and  based  in  part  its  finding  and  decree  thereon,  and  ruled  and  decided  that 
defendant  Duane  had  no  right,  title,  or  interest  in  the  land  claimed  by  plain- 
tiff in  his  original  complaint,  viz.,  33-96  of  the  premises  desci  ibed,  and'quieted 
plaintiff's  title  thereto,  and  to  the  whole  of  it,  as  against  the  other  defendants. 

Defendant  Duane  alone  appeals  from  an  order  denying  a  new  trial,  and 
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makes  the  following  points:  First,  the  court  erred  in  quieting  the  plaintiff's 
title  to  the  whole  of  the  real  estate  described  in  the  complaint,  when  he  only 
sues  to  quiet  his  title  to  33-96  of  the  same;  second,  the  court  erred  in  rul- 
ing that  plaintiff  was  entitled  to  maintain  this  action  without  paying  or  of- 
fering to  pay  33-96  of  the  purchase  money  of  the  land  j^aid  by  Patterson, 
and  in  ruling  that  defendant  Duanehad  no  -title  or  interest  in  the  land;  third, 
the  court  erred  in  reading  and  considering  llie  evidence  not  admitted  at  the 
trial,  and  basing  its  findings  and  decree  thereon. 

The  answer  to  the  first  point  is  that,  as  against  appellant  Duane,  the  court 
did  not  quiet  the  plaintiff's  title  to  but  33-96  of  the  premises.  This  is  what 
plaintiff  demanded  against  said  defendant  in  his  complaint.  The  court  found 
as  a  fact  that  "the  plaintiff,  at  the  commencement  of  this  action,  was  seized 
in  fee  of  33-96  of  said  title  to  said  premises."  As  a  conclusion  of  law  it 
was  found:  "(1)  That,  at  the  commencement  of  this  action,  the  plaintiff  was 
seized  of  36-96  of  the  premises  described  in  the  complaint,  and  is  entitled  to 
the  relief  prayed  for  in  his  complaint  against  the  defendants  Charles  P.  Duane 
and  H  H.  Ju'dson,  as  far  as  33-96 ^s  concerned." 

The  decree  follows  the  findings,  and  decrees  "that,  at  the  commencement 
of  this  action,  the  plaintiff  was,  and  now  is,  seized  in  fee  of  33-96  of  the 
premises  described  in  the  complaint ;  *  *  *  that  the  defendants  Charles 
P.  Duane  and  H.  H.  Judson  have,  nor  have  either  of  them,  any  right,  title, 
or  claim  thereto,  and  that  the  title  of  the  said  plaintiff  thereto  be,  and  the 
same  is,  quieted,  as  against  the  claim  of  each  of  said  defendants;  and  each  of 
said  defendants  is  *  *  *  restraineil  from  bringing  any  action  *  *  * 
against  said  plaintiff  *  *  *  in  regard  to  his  title  or  possession  of  said 
33-96  of  said  premises."  When  the  court  decrees  that  defendants  Duane 
and  Judson  have  no  title  thereto,  it  must,  by  every  rational  rule  of  construc- 
tion, be  held  to  apply  to  the  33-96  part  decreed  to  belong  to  plaintiff.  The 
title  to  the  remaining  63-96  of  the  tract  of  land  was  not  in  any  way  in  is- 
sue as  between  plaintiff  and  Duane,  and  this  action  does  not  settle,  or,  as  we 
construe  it,  purport  to  settle,  it.  The  fact  that,  as  against  the  other  defend- 
ants between  whom  and  plaintiff  the  merits  of  the  supplemental  complaint 
were  considered,  the  findings  and  decree  went  beyond  the  33-96, 'cannot  alter 
the  statiLS  of  the  case  as  to  plaintiff  and  Duane. 

The  next  error  assigned  is  based  upon  the  action  olthe  court  in  quieting 
the  title  of  plaintiff  to  33-96  of  the  property  without  requiring  him  to  pay 
33-96  of  the  sum  of  ^,000,  and  interest,  advanced  by  Patterson  to  pay  for 
tke  land,  and  procure  the  title  from  the  state. 

It  may  be  stated  generally  that  where  one  person  pays  the  consideration 
money  for  the  purchase  of  land,  and  the  conveyance  is  made  to  another,  the 
latter  holds  the  title  in  trust  for  the  person  who  pays  the  consideration.  2 
Story,  Eq.  §  1201;  Hidden  v.  Jordan,  21  Cal.  99;  Bayles  v.  Baxter,  22  Cal. 
575;  Millard  v.  Hathaway,  27  Cal.  119;  Civil  Code,  §  353.  The  trust  thus 
raised  is  implied  by  law,  is  »  resulting  trust,  and  may  be  proved  by  parol. 
Roberts  v.  Ware,  40  Cal.  637.  These  implied  or  resulting  trusts  cannot  preju- 
dice the  rights  of  purchasers  or  incumbrancers  of  real  property  for  value,  and 
without  notice  of  the  trust.  Civil  Code,  §  856.  In  Leggett  v.  Dubois,  5  Paige, 
117,  it  was  said:  "A  resulting  trust  is  the  mere  creature  of  equity,  as  »  result- 
ing use  is  of  law;  and  it  cannot  therefore  arise  where  there  is  an  express  trust 
declared  by  the  parties,  and  evidenced  by  a  written  declaration  of  such  express 
trust. "  So,  too,  a  vendor  of  real  estate  has  a  lien  on  the  land  sold  for  the  pur- 
chase money,  unless  he  has  taken  security  for  his  payment,  though  he  has  ex- 
ecuted the  conveyance.  Salmon  v.  Hoffman,  2  Cal.  138;  Hill  v.  Origshy,  32 
Cal.  55;  Baum  v.  Qrigsby,  21  Cal.  172;  Sparks  v.  Hess,  15  Cal.  186;  Williams 
V.  Young,  21  Cal.  227.  But  this  lien,  which  arises  in  equity,  is  waived  by 
taking  a  mortgage  to  secure  the  purchase  money.  The  silent  lien  of  the 
vendor  is  extinguished  whenever  he  manifests  an  intention  to  abandon  or  not 
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to  look  to  it;  and  in  Hunt  v.  Waterman,  12  Cal,  301,  it  was  said  this  intention 
is  manifested  by  taking  other  and  independent  securitj  upon  the  same  land, 
or  a  portion  of  it,  or  upon  other  land.  See,  also,  Camden  v.  Vail,  23  Cal.  633, 
and  Remington  v.  Higmm,  54  Cal.  620.  We  refer  to  the  doctrine  and  cases 
in  relation  to  the  lien  of  vendors  of  real  estate,  because  they  depend  upon  the 
same  principle,  raise  the  same  implied  trust,  and  are  subject  to  most  of  the 
same  rules, "with  like  trusts  arising  from  the  advancement  of  the  purchase 
money  for  land,  where  the  deed  is  taken  in  the  name  of  another. 

The  case,  then,  stands  in  this  wise:  Ellis  had  conveyed  to  others,  by  deeds 
of  bargain  and  sale,  purporting  to  convey  the  legal  title,  under  whom  plain- 
tiff held  by  like  conveyances,  33-96  of  the  land,  and  the  conveyances  were 
duly  recorded.  The  legal  title  was  as  yet  in  the  ^ate,  but  would  pass  by  op- 
eration of  law  from  Ellis  to  Tripp,  to  the  extent  of  33-96,  whenever  pro- 
cured by  the  former.  Under  these  circumstances,  Patterson  advanced  $8,000 
to  Ellis  to  pay  to  the  state  the  purchase  price  of  the  land,  and  it  was  so  paid, 
and  the  patent  issued  to  Ellis.  Had  Patterson  stopped  here,  equity  would 
have  raised  an  implied  trust  in  his  favor  to  the  extent  of  the  money  advanced, 
and  as  against  the  interest  of  the  owners  to  the  extent  of  the  benefits  received. 
But  this  would  have  been  an  equitable  lien  raised  by  operation  of  law,  and 
could  be  waived  by  taking  a  deed  of  trust  from  Ellis,  Buane,  and  Raymond 
for  their  interest  in  the  land  as  security  for  the  money  advanced.  Patterson 
must  be  presumed  to  have  waived  his  implied  lien  upon  that  portion  of  the 
land  previously  conveyed  by  Ellis  as  aforesaid,  and,  there  appearing  notliing 
in  the  record  to  rebut  this  presumption  of  waiver,  the  implied  equitable  lieu 
do^  not  exist,  and  Patterson  must  be  remitted  to  the  relief  afforded  by  his 
deed  of  trust. 

It  follows  that,  as  there  was  no  lien  upon  the  33-96  interest  in  the  land 
held  by  Tripp,  he  was  under  no  obligation,  legal  or  equitable,  to  pay  any  por- 
tion of  the  $8,000  as  a  condition  to  the  quieting  of  his  title  to  the  33-96  of 
the  land. 

The  deposition  of  Patterson  was  admissible  in  evidence  in  favor  of  plain- 
tiff and  against  the  other  defendants  than  Duane.  As  against  them,  there 
were  issues,  no  doubt,  under  his  supplemental  complaint,  in  which  he  claimed, 
or  appears,  to  have  succeeded  to  the  rights  of  Patterson.  The  deposition  was 
to  the  effect  that,  since  suit  brought,  Tripp  had  paid  Patterson  the  $8,000, 
and  interest,  and  thereupon  the  court  so  found,  all  of  which,  as  against  the 
other  defendants,  was  entirely  proper.  It  is  apparent  that  the  court  was  of 
opinion  that,  as  against  the  33-96  interest  held  by  Tripp,  and  decreed  to 
him,  no  payment  of  the  $8,000  was  necessary.  Indeed,  the  bill  of  exceptions 
expressly  states  that  "the  only  points  relied  upon  by  defendant  Duane  on  this 
motion  was  the  error  of  the  court  in  granting  the  relief  prayed  for  in  the  com- 
plaint to  plaintiff,  without  his  paying,  or  offering  to  pay,  33-96  of  the  pur- 
chase money  paid  to  the  state  by  Patterson  for  the  title  to  tlie property,  either 
to  Patterson  or  his  assign,  and  the  error  of  the  court  in  considering  evidence 
not  admitted  upon  the  trial."  It  does  not  appear  affirmatively,  from  the  bill 
of  exceptions,  that  the  testimony  of  Patterson  was  used  as  against  Duane: 
but,  if  it  be  conceded  that  it  was,  it  was  simply  immaterial  testimony.  We 
are  of  opinion  he  was  not  bound  to  pay  the  $8,000,  or  any  part  of  it,  and  proof 
that  he  did  so  cannot  weaken  his  right. 

Holding,  then,  as  we  do,  that  any  interest  which  Duane  may  have  in  the 
remaining  63-96  of  the  premises  iii  question  is  not  affected  by  the  proceed- 
ings or  decree  in  this  action,  and  that,  as  to  the  33-96  thereof,  the  title  was 
properly  quieted  in  plaintiff,  Tripp,  the  order  appealed  from  is  affirmed. 

TVe  concur:  Temple,  J.;  McFarland,  J.;  Sharpstein,  J.;  MoKins- 
TRY,  J. ;  Thornton,  J. 
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(74  Cal.  81) 

People  ©.  Guitierrez.    (No.  20,347.) 
{Supreme  Court  of  Oalifomia.    November  5,  1887.) 

LaBCENT — POBBESSION  OP  StOLBN  GoODS— PRESUMPTION— lN|fRUCTION8. 

An  instruction  *'  that  if  the  defendant  was  in  recent  possession  of  the  stolen  goods 
the  law  raises  the  presumption  that  he  is  the  thief,  and  this  possession,  if  not  com- 
petently explained  by  the  defendant,  is  conclusive  evidence  of  his  guilt,"  is  plainly 
erroneous;  and  although  this  was  followed  by  instructions  on  behalf  of  the  de- 
fendant that  **the  possession  of  stolen  property,  although  a  circumstance  in  de- 
termining the  guilt  of  the  defendant,  is  not  alone  sutiicient  to  convict;"  and  that 
<*the  pOi«es8iou  of  stolen  articles  soon  after  the  missing  of  the  same  is  an  insuffi- 
cient circumstance  upon  which  to  convict  the  defendant,"  yet  these  instructions 
would  not  correct  the  previous  error,  as  the  mind  of  the  jury  would  be  left  in  doubt 
which  was  the  correct  rule  of  law.^ 

In  bank.  Appeal  from  superior  court,  San  Bernardino  county;  Henry  M. 
Willis,  Judge. 

Baker  ds  Blair,  for  defendant.  Geo.  A.  Johnson,  Atty.  Gen^,  for  respond- 
ent. 

Temple,  J.  The  exceptions  to  the  information  do  not  seem  to  be  well 
founded.  The  procedure  was  in  accordance  with  the  case  of  People  v.  Lewis, 
64  Cal.  401, 1  Prtc.  Rep.  490,  and  with  recent  decisions  of  this  court.  Ex  parte 
Young  Ah  Goto,  15  Pac.  Rep.  76. 

The  court  instructed  the  jury,  at  the  request  of  the  prosecution,  as  follows: 
"The  jury  is  instructed  ttiat,  if  the  defendant  was  in  recent  possession  of  the 
stolen  goods,  the  law  raises  the  presumption  that  he  is  the  thief;  and  this 
possession,  if  not  competently  explained  by  the  defendant,  is  conclusive  evi- 
dence of  his  guilt."  Tliis  instruction  is  plainly  erroneous.  The  effect  of  tes- 
timony is  a  question  for  the  jury  and  not  for  the  court,  although  this  court 
has  held  of  this  precise  testimony — inconsistently  with  the  general  rule,  per- 
haps— that  it  is  not  sufficient  to  justify  a  verdict  of  guilty.  Then,  beside  as- 
suming that  the  goods  were  stolen,  the  instruction  states  that  the  defendant 
must  explain  the  recent  possession,  ignoring  the  proposition  that  the  evi- 
dence of  the  prosecution  itself  may  afford  such  explanation  in  whole  of  in 
part. 

The  instructions  given  at  the  request  of  the  defense,  however,  were  as  fol- 
lows: "^1)  The  possession  of  stolen  property,  although  a  circumstance  in 
determining  the  guilt  of  the  defendant,  is  not  alone  sufficient  to  convict.  (2) 
The  possession  of  stolen  articles  soon  after  the  missing  of  the  same  is  an  in- 
sufficient circumstance  upon  which  to  convict  the  defendant."  These  in- 
structions are  clearly  in  conflict  with  that  given  at  the  request  of  the  prosecu- 
tion. The  point,  was  material,  and  read  together,  the  jury  would  still  be  left  in 
doubt  as  to  the  law.  If  we  suppose  the  jury  tools  the  instructions  given  at 
the  request  of  the  defendant  as  the  correct  statement  of  the  law,  still  it  leaves 
that  poition  of  the  instruction  given  at  the  instance  of  the  prosecution  tostitnd 
which  is  not  in  conflict  with  that  asked  for  by  the  defense  to  stand.  The  ef- 
fect of  this  would  be  to  instruct  the  jury  that  the  recent  possession  of  stolen 
goods  raises  a  presumption  of  guilt,  although  not  sufficient  to  convict.  This 
is  still  a  charge  as  to  the  value  and  effect  of  evidence. 

We  see  no  material  error  in  the  other  instructions  of  the  court. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  Sbarls,  C.  J.;  McFakland,  J.;  Sharpstein,  J.;  Pater- 
son,  J.;  Thornton,  J.;  McKinstry,  J. 

'As  to  the  weight  to  be  assigned  to  the  fact  of  the  possession  of  stolen  goods  recently 
after  the  theft,  see-State  v.  Kirkpatrick,  (Iowa,)  34  N.  W.  Rep.  301,  and  note:  People  v. 
Flynn,  (Cal.)  16  I'ac.  Rep.  102;  Beau  v.  White,  (Tex.)  6  S.  W.  Rep.  626. 
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ai  Cal,  98) 

Estate  of  Stewabt.    (No.  11,214.) 
(Shipreme  Covrt  of  Oafifomia.    Naveniber  7»  1887.) 

1.  Will— DispoeiTiON  of  Community  Pbopkrty. 

A  devise  to  a  wife  of  **  one-half  of  all  my  estate/'  followed  by  a  specific  beouest 
of  $3,000  for  iuiniediate  support,  where  the  estate  was  worth  nearly  half  a  luillion, 
and  the  devisor  had  been  an  active,  energetic  business  man,  accnstomed  to  nse  and 
handle  the  property  as  his  own,  and  the  whole  tenor  of  the  will,  in  minor  details, 
indicated  the  testator's  intent  to  dispose  of  the  whole,  held^  to  pass  one-half  of  the 
-     whole  estate  held  as  community  property  of  the  husband  and  wife. 

2.  Samk— Acceptance  by  Widow. 

Where  the  widow  of  a  testator  filed  a  written  acceptance  of  the  t<2rmsof  the  will, 
she  (hereby  confirmed  the  disposition  of  the  community  property  made  in  the  will, 
and  indicated  her  election  to  abide  by  its  provisions. 
MoFabland,  Thobnton,  and  Shabfstein,  J  J.,  dissen  tins'. 

In  bank.  Appeal  from  superior  court,  San  Joaquin  county;  A.  Yan  B. 
Paterson,  Judge. 

The  testator,  Frank  Stewart,  died  from  an  accident  received  two  days  be- 
fore his  demise,  between  which  time  and  his  death  he  made  the  will  in  con- 
troversy, the  material  portions  of  which  are  as  follows:  "First.  After  all 
my  just  debts  are  paid,  I  give  and  bequeath  to  my  beloved  wife,  Bettie  Stew- 
art, one-half  of  all  my  estate;  the  .south-east  quarter  (J)  of  block  No.  113,  east 
of  .Center  street,  in  the  city  of  Stockton,  including  my  present  residence,  and 
all  of  the  balance  of  the  east  half  of  said  block  No.  118,  except  one  hundred 
feet  of  the  north  half  of  said  block  fronting  on  Hunter  street,  by  150  feet  on 
Flora  street;  also  all  the  household  and  kitchen  furniture,  to  be  taken  by  her 
at  ten  thousand  dollars,  if  she  choose  to  accept  such  property  at  that  price,  to 
be  included  in  the  one-half  of  my  estate;  also  give  andbequeath  to  her  in  cash 
the  sum  of  three  thousand  dollars,  to  be  paid  to  her  from  the  first  sales  of 
property,  and  at  once ;  also  give  and  bequeath  )bo  my  beloved  adopted  daughter, 
Bessie  Stewart  Payne,  twenty  shares  of  stock  of  the  Stockton  Building  & 
Loan  Association.  [Here  follow  several  specific  legacies.]  Seventh.  The 
remainder  of  my  estate  to  be  distributed  equally  between  my  brother  and  sis- 
ters, in  four  parts,  that  is  to  say,  to  Wm.  M.  Stewart,  Amanda  Brown  Har- 
ris, and  Lou  V.  Moore,  and  the  living  heirs  of  my  deceased  sist(»r,  Betty  Ann 
Winn, — the  heirs  to  be  counted  as  one  of  the  in  heritors,-^  and  the  four  to  have 
share  and  share  alike.    ♦    ♦    ♦ 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  twenty- 
sixth  day  of  July,  1883.  Frank  Stewart."    [Seal.] 

The  widow  of  deceased,  after  his  death,  filed  the  following  acceptance  of  his 
will: 

"To  t?ie  Han.  the  Superior  Court  of  said  County  qfSan  Joaquin :  I,  Bettie 
Stewart,  the  surviving  wife  of  Frank  Stewart,  deceased,  respectfully  repre- 
sent that  in  and  by  the  last  will  of  said  deceased,  duly  admitted  to  probate  by 
this  court  on  the  twenty-second  day  of  August,  1883.  the  said  deceased  gives 
and  bequeaths  t6  me  one-half  of  all  his  estate;  the  south-east  quarter  of  block 
113,  east  of  Center  street,  In  the  city  of  Stockton,  in  said  county,  including 
his  late  residence,  and  all  of  the  balance  of  the  east  half  of  said  block  No.  113, 
except  100  feet  of  the  north  half  of  said  block  fronting  on  Hunter  street,  by 
150  feet  on  Flora  street;  also  all  the  household  and  kitchen  furniture,  to  be 
taken  by  me  at  $10,000,  if  I  should  choose  to  accept  said  property  at  that  price, 
to  be  included  in  the  one-half  of  the  estate  of  said  deceased ;  that  I  hereby 
make  known  my  election,  and  accept  the  said  real  and  personal  property  un- 
der the  terms  of  said  will  for  the  said  sumof  $10,000,  to  be  included  in  the 
one-half  of  said  estate. 

"" Dated  April  28,  lb85.  Mrs.  Bettie  Stewart." 

In  distributing  the  estate,  the  court  decreed  to  the  widow  of  deceased  one- 
half  of  the  estate,  and  $3,000  for  her  immediate  suppoit.    The  distribution  of 
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the  estate  was  contested  on  the  ground  that  deceased  waa  only  disposing  of 
his  half  of  the  property  held  in  common  with  his  wife,  and  that  she  was  en- 
titled to  three-fourths  of  the  whole  estate, -as  deceased  left  no  descendants. 

Aug.  Muenter,  for  appellant.     S.  L,  Carter  and  D.  S.  T&rry,  for  residuary 
legatees  and  respondents.     IV.  L,  Dudley,  for  executors. 

Br  THE  Court.    There  is  no  merit  in  the  motion  to  dismiss  the  appeal  . 
herein.    It  is  therefore  denied. 

No  citation  of  authorities  is  required  to  show  that  a  will  is  to  be  construed 
according  to  the  intention  of  the  testator.  Such  is  the  rule  prescribed  by  the 
Ck)de.  It  is  elementary.  It  has  always  been  a  cardinal  canon.  As  said  in 
Morrison  v.  Bowman,  29  Cal.  337,  the  intention  of  the -testator  is  to  be  kept 
in  view  as  the  pole  star  in  the  construction  or  interpretation  of  the  will.  The 
langiiage  of  every  clause  in  the  will  before  us  bears  evidence  of  the  fact  that 
the  testator  intended  to  deal  with  the  whole  of  the  community  property;  and 
all  the  provisions  of  the  will,  taken  together,  afford  most  convincing  proof  of 
the  fact  that  he  believed  he  was  dealing  with  the  whole  of  the  community 
property  when  he  used  the  words  "all  my  estate."  He  speaks  of  the  home 
place  as  "my  residence,"  and  deals  with  the  household  and  kitchen  furniture 
as  his  own,  regardless  of  any  claim  or  right  in  his  wife.  He  disposes  of  cer- 
tain shares  of  stock  as  if  no  one  but  himself  had  any  interest  therein.  He 
refers  to  a  certain  stock  of  grain,  and  the  business  in  connection  therewith, 
as  "my  [his]  grain  business,"  when  he  must  have  known  (if  he  was  dealing 
with  a  half  interest  only)  that  his  wife  would  take  the  other  half  by  operation 
of  law,  and  with  his  executors  would  have  the  right  to  control  and  manage 
the  same  after  his  death,  and  provides  that  Major  Batte  shall  wind  up  the 
business,  and  fixes  his  compensation  at  :$2,000  therefor.  The  estate  is  worth 
nearly  half  a  million  dollars.  According  to  the  contention  of  appellant,  the 
widow,  by  operation  of  law  and  the  provisions  of  this  will,  will  take  three- 
fourths  of  the  whole  estate.  It  is  singular,  indeed,  if  the  testator  knew  that 
his  wife  was  to  receive  under  the  law  and  the  first  clause  of  the  will  over 
$300,000  in  bank  stock  and  lands,  that  he  should  have  been  so  anxious  to 
liave  sales  of  property  made  at  once  in  order  that  she  might  be  paid  $3,000 
upon  which  to  live.  It  is  not  at  all  likely  that  a  husband  who  loved  his  wife 
so  much  that  he  desired  her  to  have  three-fourths  of  this  great  estate,  would 
ask  her  to  pay  $10,000  for  one-half  of  his  half  interest  in  a  piece  of  property,  the 
whole  of  which,  appellant  admits,  was  worth  only  about  $14,000,  and  that, 
too,  for  the  property  which  had  been  the  home  of  himself  and  his  beloved  wife, 
.  and  the  sanctuary  of  his  household  gods.  Furthermore,  if  the  testator  in- 
tended the  debts  to  be  paid  out  of  his  estat^,  he  knew  that,  if  the  speciflfc 
legacy  of  $3,000  should  be  paid  to  his  wife,  twenty  shares  of  stock  and  $35,000 
in  cash  to  his  adopted  daughter,  Bessie,  $2,500  to  one  nephew,  and  the  same 
amount  to  another,  $1,000  to  Katie,  the  niece  of  his  wife,  $5,000  to  the  Stock- 
ton Free  Library,  $2,000  to  Batte,  and  that  his  wife  would^by  operation  of 
law  and  the  terms  of  his  will,  receive  three-fourths  of  the  whole  of  the  estate, 
there  would  be  nothing  left  after  the  payment  of  the  costs  and  expenses  of 
administration,  for  his  sister  and  brothers.  It  is  admitted  that  he  was  a  care- 
ful business  man  of  more  than  ordinaiy  ability,  and  of  course  he  knew  the 
VAlue,  character,  and  extent  of  his  property. 

When  read  together,  the  provisions  of  the  will  are  the  best  expression — 
short  of  a  direct  statement  to  that  eifect — that  he  was  dealing  with  the  whole  of 
the  community  property  under  the  phrase  "all  my  estate."  Every  clause  in  . 
the  will  bears  a  clear  and  indisputable  badge  of  that  intention.  He  dealt  with 
the  property  just  as  he  had  been  accustomed  to  deal  with  it  through  a  long, 
active,  and  successful  business  life;  just  as  he  had  in  accumulating  and  dis- 
posing of  the  propeity  during  his  life-time,  without  consulting  his  wife,  or 
asking  her  to  join  with  him  in  any  conveyance.     He  uses  the  phrase  "  my  ea- 
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tate"  in  the  sense  that  he  had  been  accustomed  to  use  it  all  his  life.  It  was 
his  estate.  He  could  dispose  of  it  absolutely  wittiout  the  consent  of  his  wife 
during  his  life,  and  he  thought  undoubtedly  that  he  could  do  so,  and  that  he 
was  doing  so,  by  his  will. 

It  is  to  be  regretted  that  the  presumption  which  prevails  in  New  York  and 
other  states,  wliere  the  right  of  dower  exists,  was  ever  applied  to  the  con- 
struction of  wills  in  this  state.  In  those  states,  in  order  to  cut  off  the  right 
of  dower,  the  wife  must  join  in  the  conveyance.  With  us  there  is  no  estate 
in  dower,  (section  173,  Civil  Code;)  and  the  husband  is  taught,  through  a 
long  and  active  business  life,  to  regard  the  community  property  as  his  own, 
to  speak  of  it  as  his  own,  and  to  dispose  of  it  as  his  own.  It  is  true  that 
the  presumption  referred  to  as  applicable  in  other  states  has  been  adopted 
here,  and  it  is  perhaps  well  that  we  should  adhere  to  it;  but,  where  the  inten- 
tion of  the  testator  is  so  clearly  expressed  as  it  is  in  the  will  before  us,  that 
presumption  must  give  way.  So  long  as  our  laws  recognize  the  right  of  the 
husband  to  dispose  of  his  property  by  will,  the  courts  should  strive  to  carry 
out  the  real  intention  of  the  testator,  and  for  that  purpose  give  greater  weight 
to  the  natural  and  ordinary  meaning  of  the  language  used  in  the  will  than  to 
mere  presumptions  of  law,  which  are  intended  as  aids  for  the  construction  of 
wills  in  doubtful  cases  only.  "The  widow,  having  accepted  the  devises  and 
bequests  provided  for  her  by  the  will,  thereby  made  her  election  and  con- 
firmed the  disposition  made  by  her  husband  of  the  common  property."  Noe 
V.  Splioalo,  54  Cal.  209;  Morrison  v.  Bowman,  supra. 

The  decree  and  order  are  affirmed. 

MoFarland,  TnoRNTON,  and  Sharpstein,  JJ.,  dissenting. 

(74  Cal.  104) 

Wadsworth  ©.  Wadsworth.    (No.  12,393.) 

{Supreme  Court  of  Calif oniia.    November  8,  1887.) 

ApPEAir— Time  of  Filing  Undertaking — Extension— Transcript. 

Code  Civil  Proc.  Cal.  §  940«  provides  that  au  appeal  is  Ineflectual  unless  an  tinder- 
taking  is  filed  within  live  days  after  service  of  uotice  of  appeal.  Section  1054  pro- 
vider that  the  time  for  filing  undertakings  may  be  extended,  not  to  exceed  30  days, 
by  the  court  or  judge.  Plaintiff  tiled  her  notice  of  appeal  August  18, 18«7.  August 
23d  the  time  for  Mling  an  undertaking  was  extendetl  20  days,  and  on  September  12th 
again  extended  10  days.  It  was  tiled  September  22d.  Held,  that  the  undertaking 
was  tiled  in  time,  and.  as  the  appeal  was  not  perfected  until  the  undertaking  was 
filed,  the  period  of  40  days  for  tiling  tlie  transcript  in  the  supreme  court  had  not 
expired  wlien  the  motion  to  dismiss  the  appeal  was  made. 

In  bank.  Appeal  from  superior  court,  citj  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

W,  C,  Burnett,  for  appellant.     W,  B,  Tyler,  for  respondent. 

Searls,  C.  J.  Motion  to  dismiss  an  appeal.  It  appears  that  plaintiff  filed 
ber  notice  of  appeal  to  this  court  on  the  eighteenth  day  of  August,  1887.  On 
the  twenty-third  day  of  August  an  order  of  the  judge  of  the  coui*t  below  was 
made  and  filed,  extending  the  time  of  plaintiff  to  file  an  undertaking  on  ap- 
peal 20  days,  and  on  the  twelfth  day  of  September  a  similar  order  was  made 
and  61ed,  extending  the  time  for  a  further  term  of  10  days.  An  undertaking 
was  filed  September  22,  1887,  which  was  in  due  time  provided,  the  court  be^ 
low  or  a  judge  thereof  having  authority  to  extend  the  time  for  filing  such  un- 
dertaking by  said  orders.  Section  940  of  the  Code  of  Civil  Procedure  provides 
that  "the  appeal  is  ineffectual  for  any  pui'pose,  unless  within  five  days  after 
service  of  the  notice  of  appeal  an  undertaking  be  filed,"  etc.  This  section, 
standing  alone,  would  be  conclusive;  but  it  is,  we  think,  subject  to  the  pro* 
vision  of  section  1054  of  the  same  Code,  which  provides  that  the  time  for  do- 
ing certain  things,  among  which  are  the  filing  of  undertakings,  may  be  ex- 
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tended,  not  exceeding  30  days,  by  the  court  or  a  judge  thereof  upon  good  cause 
shown.  It  follows  that  the  undertaking  was  filed  in  time,  and  as  the  appeal 
was  not  perfected  until  the  undertiiking  was  filed,  the  period  of  40  days 
for  filing  the  transcript  in  this  court  had  not  expired  when  the  motion  to  dis- 
miss was  made. 

The  motion  to  dismiss  upon  the  grounds,  (1)  that  the  transcript  was  not 
filed  in  time;  and  (2)  that  the  undertaking  on  appeal  was  not  filed  within 
&ye  days  after  service  and  filing  of  the  notice  of  appeal,  is  denied. 

We  concur:  McFakland,  J.;  Temple,  J.;  Paterson,  J.;  Sharpstein, 
J.;  Thornton,  J. 


(74  Cal.  106) 

McMann  ©.  Superior  Court  of  San  Francisco.    (No.  12,329.) 

{Supreme  Court  of  OiHfomia.    November  8,  1887.) 

1.  Judgment —•  Costs  — Remittitue  from  Supreme  Court— Duration— When  Statute 

Begins  to  Run. 

Code  Civil  Proc.  Cal.  }  958,  provides  that,  when  the  clerk  receiver  a  remiftUur  he 
shall  attach  it  to  the  judgment  roll,  and  enter  minute  of  the  judgment  of  the  su- 
preme court  on  tiie  docket  against  the  original  entry.  Section  1034  provides  that 
the  cost  bill  must  be  filed  within  30  days  atter  the  filing  of  the  reinittUur,  and  that 
thereafter  execution  may  issue  as  upon  a  judgment.  On  May  3, 1882,  judgment  was 
rendered  in  the  supreme  court  for  costs  accruing  there.  The  reviittUur  was  filed  in 
the  court  below  May  9.  1882.  The  cost  bill  was  filed  May  10,  1882.  Execution  was 
issued  May  10,  1887.  Heldy  that  the  statute  limiting  the  duration  of  judgments  to 
five  years  bes^an  to  run  from  the  time  of  making  the  entry  in  the  docket.  There 
was,  therefore,  no  authority  for  issuing  the  execution,  and  the  court  did  not  err  in 
recalling  it. 

2.  Shbbipf — Funds  Collected  under  Execution  Improperly  Issued — Power  or  Court 

to  Compel  Return  of. 
The  petitioner,  as  sheriff,  had  collected  money  on  an  execution  improperly  is- 
.  sued.  The  court  ordered  the  money  returned,  and  the  sheritT  applies  for  a  writ  of 
review  for  the  purpose  of  having  the  order  vacated.  Held^  that  the  sheritf  being 
an  otficer  of  the  court,  it  has  power  to  control  his  conduct  when  acting  under  color 
of  itA  authority,  and  has  power  to  order  him  to  refund  the  money  collected  under 
a  process  improperly  issued. 

In  bank.    Application  for  writ  of  review,  superior  court,  city  and  county 
of  San  Francisco;  J.  F.  Sullivan,  Judge. 
/.  P.  FoiUds,  for  petitioner.     Edward  P.  Cole,  opposing. 

Temple,  J.  This  is  an  application  for  a  writ  of  review,  in  whicn  it  la 
sought  to  have  an  order  vacated  which  required  the  petitioner,  as  sheriff,  to 
refund  certain  moneys  collected  upon  an  execution,  which,  it  is  claimed,  was 
void,  for  the  reason  that  the  judgment  upon  which  it  was  issued  had  ceased 
to  be  operative,  because  it  had  been  entered  mom  than  five  years.  The  exe- 
cution was  for  costs  which  accrued  in  the  supreme  court.  The  judgment  was 
rendered  here  May  3,  1882.  The  remittitur  was  issued  May  6,  1882,  and  was 
filed  in  the  court  below  May  9,  1882.  The  cost  bill  was  filed  May  10,  1882. 
Execution  was  issued  May  10,  1887. 

The  sections  of  the  Code  bearing  upon  the  subject  are  section  958,  Code 
Civil  Proc.,  which  provides  that,  when  the  appeal  is  from  a  judgment,  the 
clerk,  on  receipt  of  the  remittitur^  must  attach  it  to  the  judgment  roll!  and 
enter  a  minute  of  the  judgment  of  the  supreme  court  on  the  docket  against 
the  original  entry,  and  section  1034,  Code  Civil  Proc,  which  provides  that  the 
party  to  whom  costs  are  awarded  must  file  his  cost  bill  within  30  days  after 
the  remittitur  is  filed,  and  thereafter  he  may  have  an  execution  therefor  as 
upon  a  judgment.  Execution  maybe  issued  upon  a  judgment  at  any  time 
within  five  years  after  its  rendition,  and  it  is  contended  that  the  language, 
"he  may  have  an  execution  therefor  as  upon  a  judgment,"  not  only  directs 
the  mode  and  manner  of  issuing  execution,  but  abo  makes  applicable  the 
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limitation  as  to  time.  It  Is  obvious,  however,  that  the  sole  purpose  of  the 
language  used  was  to  give  the  pai'tj  entitled  io  the  costs  an  execution  there- 
for. 

The  case  of  Kerns  v.  Graves,  26  Cal.  156,  is  analogous  to  the  case  at  bar. 
A  judgment  had  been  obtain^  before  a  justice  of  the  peace,  and  a  tran- 
script filed  in  the  oflSce  of  the  county  clerk.  The  statute  provided,  as  in  sec- 
tion 899,  Code  Civil  Proc,  that  execution  might  be  issued  by  the  county  cleric 
"as  upon  judgments  recovered  in  the  higtier  courts."  This  court  held  that 
execution  could  only  issue  within  five  yeai-s  after  the  judgment  rendered  by 
the  justice  of  the  peace,  and  that  the  execution  "was  still  upon  and  by  virtue 
of  the  judgment  rendered  by  the  justice. 

In  making  tiie  entries  required  by  section  958,  the  clerk  of  the  superior 
court  acts  by  authority  of  this  court.  No  action  is  required  on  the  part  of 
the  superior  court  to  authorize  the  entries  or  the  issuance  of  the  execution. 
The  execution  issues  pursuant  to  the  judgment  rendered  in  this  couil,  which 
Is  thus  docketed  and  made  the  judgment  of  the  superior  coui*t.  It  becomes 
the  judgment  in  that  court  as  soon  as  the  remittitur  is  filed  and  the  entries 
made.  This  view  was  taken  in  the  case  of  Marysville  v.  Buchanan^  8  Cal. 
212,  approved  in  McMillan  v.  Richards,  12  Cal.  467.  In  the  first-mentioned 
case  it  is  said:  "The  present  appeal  is  from  an  order  of  the  district  court,  re- 
fusing to  set  aside  an  order  of  the  judge  in  chambers  staying  proceedings 
upon  an  execution  for  costs,  issued  by  the  clerk  of  the  district  court  upon  a . 
remittitur  from  this  court  filed  with  him,  and  from  an  order  of  the  district 
court  quashing  said  execution.  *  *  ♦  By  statute  (Pr.  Act,  358,)  the  re- 
mittitur  from  this  court  is  transmitted  to  the. clerk  of  the  court  below,  and 
by  him  it  is  attaclied  to  the  judgment  roll  and  a  minute  of  the  judgment  of 
this  court  is  entered  on  the  docket  against  the  original  entry.  The  judgment 
of  the  court,  [this  court,]  then,  stands  as  the  judgment  of  the  district  court. 
If  the  judgment  of  this  court  orders  a  new  trial,  the  clerk  of  the  district  court 
will  proceed  to  place  the  cause  on  the  calendar.  If  it  award  costs,  he  will,  on 
application  of  theparty  in  whose  favor  it  is  given,  issue  execution  for  the  same. 
In  either  case  he  acts,  not  by  autjiority  of  the  district  court,  but  of  this  court." 

The  statute  commencing  to  run  from  the  entry  made  in  the  docket,  there 
was  no  authority  for  issuing  the  execution,  and  the  court  did  not  err  in  re- 
calling it.  White  V.  Clark,  8  Cal.  513.  Nor  do  we  think  the  power  of  the 
court  to  order  the  sheriff  to  refund  the  money  can  be  doubted.  He  was  act- 
ing as  an  oflicer  of  the  court  and  under  color  of  its  process.  Thus  acting,  he 
demanded  and  received  moneys  illegally.  The  money  was  paid  to  him  in  his 
ofiicial  capacity  as  an  oflicer  of  the  court,  and  because  of  the  process  improp- 
erly issued.  Certainly,  the  court  must  have  the  power  to  control  the  conduct 
of  its  oflicers,  when  acting  under  color  qf  its  authority  or  of  its  process.  Sec- 
tion 1286,  Code  Civil  Proc.  • 

We  think  the  writ  should  be  denied.    So  ordered. 

We  concur:  Searls,  C.  J. ;  McFabland,  J. ;  Paterson,  J. ;  MoKinstby, 
J.;  Thornton,  J.;  Siiarpstein,  J. 


(74  Cal.  UO) 

People  ex  tel.  Lynch  v,  Martz.    (No.  12,178.) 
(Supreme  Cottrt  qf  Oalifomia.    November  10,  1887.) 
Public  Lands — Laio)  in  Lieu  of  School  Land — FoRFEfruRE. 

Id  a  snit  brought  to  cancel  a  patent  issued  by  the  state  on  an  applici^tion  to  pur- 
cliase  320  acres  of  state  land,^in  lieu  of  school  land,  made  in  1880,  plaintiff  claimed 
that  the  same  land  had  been  sold  to  his  grantor,  upon  his  application  made  in 
1869;  that  tlie  land  was  a  part  of  the  grant  for  school  purposes ;  and  that  theappli-, 
cation  was  approved,  and  a  certificate  ol  location  issued  to  his  grantor.  The  grantor, 
however,  did  not  present  his  certificate,  or  n»ake  any  payment  on  his  location,  un- 
til alter  he  bad  by  law  forfeited  his  rights  to  the  land.    In  1872  the  legislature  passed 

v.l6p.no.9— 29 
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an  act  for  the  relief  of  purchasers  of  state  lands,  providing  that  when  application 
had  been  made  to  purchase  lands,  and  the  whole  or  part  of  the  porchase  money 
paid,  and  a  certificate  of  purchase  or  a  patent  had  been  issued,  the  title  to  the  land 
vested  in  the  purchaser,  or  his  assigns,  upon  full  payment  therefor :  provided,  that 
no  other  application  had  been  made  for  the  purchase  of  the  same  land  prior  to  the 
issaance  or  the  certificate  of  purchase :  and  provided,  that  the  act  should  not  applv 
to  school  lan(te,  except  to  the  amount  of  320  acres  to  one  purchaser.  The  coniplaiiil 
did  not  allude  to  this  act,  nor  claim  relief  by  it  from  the  forfeiture  suffered  by  the 
plaintiff's  grantor,  nor  did  it  allege  that  plaintiff's  grantor  had  not  already  had  the 
oenefit  of  the  act  to  the  extent  of  320  acres  of  school  land.  Held,  that  a  K^neral  de- 
murrer to  the  complaint  shoul^d  have  been  sustained. 

In  bank.     Appeal  from  superior  court,  San  Bernardino  county;  James  A. 
Gibson,  Judge. 
H.  C.  Rolfet  for  appellant.     Curtis,  Otis  d;  Conner,  for  respondent. 

Temple.  J.  This  is  a  suit  brought  to  cancel  a  patent  issued  on  an  appli- 
cation to  purchase  320  acres  of  land,  in  lieu  of  school  lands  granted  to  the 
state,  made  in  May,  1880.  Plaintiff  claims  that  the  same  land  hjid  been  pre- 
viously sold  to  John  Mullen,  assignor  of  the  relator,  upon  his  application  made 
in  1869,  under  the  provisions  of  the  act  of  March,  1868,  (St.  1867-68,  p.  507.) 
The  land  having  been  accepted  by  the  register  of  the  United  8tates  land-oflSce 
in  part  satisfaction  of  the  grant  for  school  purposes,  the  surveyor  general  of 
the  state  approved  the  location,  and  issued  to  Mullen  a  certificate  of  location 
on  the  twenty-first  day  of  August,  1869.  Mullen  did  not  present  his  certifi- 
cate, or  make  any  payment  thereon,  to  the  co^unty  treasurer,  until  October 
15th  following,  which  was  55  days  after  he  received  the  certificate  of  location. 
The  statute  required  the  purchaser  to  make  this  payment  within  50  days  after 
the  approval  of  the  surveyor  general.  Section  23,  Act  March  28,  1868.  In 
Eckart  V.  Campbell,  39  Gal.  256,  this  court,  in  construing  this  statute,  held 
that  the  failure  of  an  applicant  to  make  this  payment  within  50  days  was  con- 
clusive evidence  that  the  applicant  had  abandoned  his  privilege;  in  other 
words,  that  the  requirement  was  a  condition  precedent,  failing  in  which,  the 
applicant  forfeited  his  rights. 

The  legislature,  however,  passed,  March  27,  1872,  an  act  entitled  "An  act 
for  the  relief  of  purchasers  of  stat«  lands,"  the  first  section  of  which  reads  as 
follows:  *•  When  application  has  been  made  to  purchase  lands  from  this  state, 
and  payment  made  to  the  treasurer  of  the  proper  county  for  the  same,  in 
whole  or  in  part,  and  a  certificate  of  purchase  or  patent  has  been  issued  to 
the  applicant,  the  title  of  the  state  to  said  land  is  hereby  vested  in  said  appli- 
cant, or  his  assigns,  upon  his  making  full  payment  therefor:  provided,  that 
no  other  application  has  been  made  for  the  purchase  of  the  same  lands  prior 
to  the  issuance  of  said  certificate  of  purchase:  provided,  further,  that  this  act 
shall  not  apply  to  school  lands,  except  to  the  amount  of  320  acres  to  any  one 
purchaser. "  St.  1871-72,  p.  58?.  The  complaint  contains  no  allusion  to  this 
act,  and,  of  course,  does  not  show  that  Mullen  had  not  already  been  the  ben- 
eficiary of  the  act  to  the  extent  of  320  acres.  A  general  demurrer  was  in- 
terposed, in  which  one  of  the  grounds  was  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  overruled, 
and,  the  defendant  declining  to  answer,  judgment  was  entered  for  plaintifiP, 
from  which  this  appeal  is  taken. 

We  think  it  was  incumbent  upon  the  plaintiff  to  show  affirmatively  that  he 
was  entitled  to  the  benefit  of  the  act.  There  was  no  presumption  of  law  upon 
the  subject.  The  demurrer,  therefore,  should  have  been  sustained.  Judg- 
ment reversed,  and  cause  remanded,  with  directions  to  sustain  the  demurrer. 

We  concur:  Searls,  0.  J.;  MoFarland,  J.;  Shabpstein,  J.;  Thorn- 
ton, J.;  McKiNSTBY,  J.;  Paterson,  J. 
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(74  Cal.  151) 

Phillips  and  another  v.  Goldteee  and  others.    (No.  9,504.) 

(Supreme  Court  of  California.    November  12,  1887.) 
Partnership  —  Fictitious  Name — Action  by — Flbaoing — Faii,ubb  to  File  Cebtifi- 

CATB. 

Where,  in  an  action  by  partners  doing  business  under  a  fictitioos  name,  the  com- 
plaint is  perfect  iu  all  other  respects,  there  is  no  failure  to  state  facts  sufficient  to 
show  a  cause  of  action  merely  because  it  contains  no  statement  that  a  certificate  of 
partnership  had  been  filed,  as  provided  by  Civil  Code  Cal.  |§  2466,  2468,  attaching 
a  legal  incapacity  to  maintain  anaction  upon  any  contracts  made  or  transactions 
had  in  the  partnership  name  to  a  failure  to  file  such  a  certificate;  and  an  objection 
that  no  such  certificate  has  been  filed  must  therefore  be  taken  by  answer;  other- 
wi^ie,  under  Code  Civil  Proc.  Cal.  §  434,  it  is  waived.    Affirming  13  Pac.  Rep.  313. 

In  bank. 

W.  J ,  &  E.  Graves i  J,  M,  Wilcox,  and  Edward  P.  Cole,  for  appellants. 
/.  R.  Brandon,  for  respondents. 

By  the  Court.  This  case  was  heard  and  decided  by  department  2.  13 
P^.  Rep.  813.  On  petition  of  defendants,  a  hearing  in  bank  was  ordered. 
For  reasons  given  in  the  department  opinion  the  judgment  is  affirmed. 


(74  Cal.  141) 

Maynard  r.  PoLHEMUs.    (No.  9,565.) 

(Supreme  Court  of  Oulifomia.    November  12.  1887.) 
Oovbnant— To  Sell  Only  to  Geantob— Not  Binding  on  H bibs— Restraint  of  Alibn- 

.  ATION. 

In  September,  1882.  N.  sold  to  C.  a  tract  of  land ;  the  deed  containing  the  provis- 
ion that,  if  C.  should  ever  sell  the  land,  it  should  be  sold  to  N.  at  the  purchase 
price.  C.  held  possession  until  1862,  when  he  died,  leaving,  by  will,  the  land  to 
K.,  who  remained  in  possession  until  her  death  in  1879.  In  1864,  N.  conveyed  to 
defendant  all  his  interest  in  the  land.  In  an  action  by  the  administrator  of  R.  to 
quiet  title,  Jield^  that  the  proviso  in  the  deed  was  a  |>ersonal  covenant,  invalid  as  a 
restraint  of  alienation,  and  not  binding  on  the  heirs  and  assigns  of  C. 

Department  1.  Appeal  from  superior  court,  San  Mateo  county;  E.  F. 
Head,  Judge. 

Cope  (&  Boyd,  for  appellant.    A,  ff,  Loughborough,  for  respondents. 

Paterson,  J.  This  is  an  action  in  which  the  administrator  and  heirs  of 
Bridget  McD.  Rice  are  seeking  to  have  quieted  their  title  to  a  tract  of  land  in 
San  Mateo  county.  The  complaint  alleges  that  ^Nicholas  De  Peyster,  in  Se|)- 
tember,  1852,  granted  and  conveyed  the  land  in  controversy  to  one  Cooper. 
The  deed  contained  the  following  clause:  "To  have  and  to  hold  the  aforesaid 
premises  unto  the  said  John  B.  Cooper,  his  heirs,  and  to  his  and  their  sole  use 
forever;  with  the  sole  provision  that  if  the  said  Cooper  should  ever  sell  any 
of  the  aforesaid  property,  it  shall  be  sold  to  the  said  De  Peyster  at  the  afore- 
said price."  Cooper  went  into  possession  under  this  deed  in  1857,  and  fron^ 
that  time  until  his  death  held  the  same.  iHe  died  in  November,  1862.  By 
his  will,  duly  admitted  to  probate,  he  devised  the  land  to  Bridget  McD.  Kice* 
who  held  possession  of  the  premises  until  her  death,  which  occurred  in  July, 
1879.  The  plaintiff  Maynard  was  appointed  administrator  of  the  estate  in 
February,  1880.  Improvements  to  the  value  of  about  $3,500  have  been  put 
upon  the  land  by  said  Cooper  and  Bice,  and  the  land  itself  has  greatly  increased 
in  value.  Defendant  claims  under  a  deed  from  De  Peyster,  executed  on  the 
thirty-first  day  of  March,  1864,  and  his  claim  is  founded  solely  upon  the  pro- 
vision contained  in  the  deed  and  quoted  above. 

The  complaint  set  forth  the  facts,  demurrer  was  filed  by  the  defendants, 
which  was  overruled,  and  the  defendant  declining  to  answer,  judgment  went 
for  plaintiff  as  prayed  for.    Appellant  claims  that  this  provision  in  the  deed 
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tx>  (}ooper  is  valid,  and  that  the  right  to  enforce  it  passed  by  De  Pejster's  deed 
of  March,  1864,  to  the  defendant. 

If  the  proviso  referred  to  be  construed  as  a  covenant,  it  was  merely  personal, 
and  not  binding,  upon  the  heirs  or  assigns  of  Cooper.  It  does  not  appear  that 
De  Peyster  atteinptM  to  bind  the  heirs  of  Cooper  by  any  covenant.  All  claim 
on  behalf  of  D©  Peyster  and  his  grantees  under  the  proviso  ceased  upon  the 
death  of  Cooper.  At  common  law  it  was  necessary,  in  order  to  make  the^heir 
responsible,  that  he  be  expressly  named  in  the  covenant  of  his  ancestor.  Mc- 
Donald V.  JfcElroy,  60  Cal.  496.  If  it  be  doubtful  whether  a  clause  such  as 
that  quoted  above  be  a  covenant  or  a  condition,  the  court  should  declare  it  to 
be  a  covenant.  Chancellor  Kent,  speaking  of  a  similar  provision,  said:  "It 
is  very  questionable  whether  such  a  condition  would  be  good  at  this  day." 
4  Kent,  Comm.  131.  Regarded  as  a  condition,  it  is  unreasonable  ^nd  con- 
trary to  the  policy  of  the  law,  because  in  restnunt  of  alienation.  Murray  v. 
Green,  64  Cal.  363;  Civil  Code,  §§  711,  715.    Judgment  affirmed. 

We  concur:    Temple,  J. ;  McKikstry,  J. 

(74  C«l.  148) 

St.  Ores  ©.  McGlashen.    (No.  9,875.) 
(Supreme  Court  of  OoUifomia.    November  12,  1887.) 

1.  Damages — Exemplaby — Malice— Pbepondbrancb  op  Evidence. 

In  an  action  for  damages  for  assault  and  battery,  defendant  asked  the  court  to 
instruct  the  jorv  that,  before  they  could  give  ejcemplary  damages,  they  should  be 
satisHed  beyona  a  reasonable  doubt  that  the  alleged  assault  was  maliciously  com- 
mitted. Held,  that  a  preponderance  of  evidence  is  all  that  is  necessary  to  warrant 
a  finding  of  exemplary  damages  in  civil  cases. 

2.  Same — Assault — Malice— Intoxication. 

In  an  action  for  damages  for  an  assault,  defendant  asked  the  court  to  instruct  the 
Jury  that  if  they  believed  the  defendant  to  have  been  so  intoxicated  that  he  did  not 
know  what  he  was  doing,  and  was  therefore  incapable  of  forming  an  intent,  they 
should  not  assess  exemplary  damages,  //e/fi,  that  the  instruction  was  properly  re- 
fused, as  restricting  the  question  of  malice  to  too  narrow  limits. 

In  bank.  Appeal  from  superior  court,  Sau  Luis  Obispo  county;  D.  S. 
Gregory,  Judge.  ' 

QraveSt  Turner  &  Graves,  for  appellant.  F,  Adam$  and  F.  A .  Gregg,  for 
respondent. 

Sbarls,  C.  J.  This  is  an  action  to  recover  damages  for  an  assault  and 
battery,  committed  by  defendant.  Plaintiff  had  a  verdict  and  judgment  lor 
$1,100  and  costs.  The  appeal  is  from  the  judgment,  and  from  an  order  de- 
nying a  new  trial. 

The  seventh  instruction  asked  by  defendant,  and  refused  by  the  court, 
enunciated  the  proposition  that,  before  the  jury  could  give  exemplary  dam- 
ages against  the  defendant,  they  should  be  satisfied  beyond  a  reasonable  doubt 
that  the  alleged  assault  and  battery  committed  by  the  defendant  (if  any)  upon 
the  plaintiff,  was  mnliciously  committed  by  said' defendant.  The  instruction 
does  not  embody  the  law  as  applicable  to  civil  cases.  A  preponderance  of 
evidence  is  all  that  is  necessary  to  warrant  a  finding  in  such  cases,  and  the 
rule  that  prevails  in  criminal  cases,  and  which  requires  evidence  to  satisfy 
the  mind  beyond  a  reasonable  doubt,  has  no  place  here.  It  follows  thai  the 
instruction  was  properly  refused. 

The  only  other  instruction  refused,  which  it  is  claimed  should  have  been 
given,  is  the  third.  This  instruction  states,  ^n  substance,  that,  while  intoxi- 
cation is  in  itself  no  excuse  or  defense  for  the  commission  of  a  wrong,  yet 
this  goes  only  to  the  justification  of  the  wrong;  "but  when  it  is  alleged,  as  it 
is  here  alleged,  for  the  purpose  of  inflaming  the  damages  sought  to  be  recov- 
ered against  the  defendant  for  that  wrong,  and  to  make  them  not  only  corn- 
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pensatory,  but  vindicatory,"  etc.,  then  and  in  such  a  case,  if  the  jury  be- 
lieved from  the  testimony  that  defendant  was  so  intoxicated  that  he  did  not 
know  what  he  was  doing,  and  was  therefore  incapable  of  forming  any  intent 
whatever,  they  should  not  assess  exemplary  damages,  but  confine  their  ver- 
dict to  actual  damage. 

The  complaint  does  not  charge  or  show  that  defendant  was  intoxicated,  and 
the  statement  shows  aflBrmatively  that  the  testimony  as  to  intoxication  was 
introduced  by  defendant.  No  instructions  on  the  subject  were,  so  far  as  ap- 
pears, offered  or  given  on  behalf  of  plaintiff.  The  statement  in  defendant's 
instruction,  therefore,  that  intoxication  of  the  defendant  was  alleged  for  the 
purpose  of  inflaming  the  damages,  involved  an  assumption  of  facts  not  war- 
ranted by  the  record ;  and  the  instruction  was  properly  refused  for  that  cause,  if 
for  no  other.  "The  fact  that  a  tort  was  committed  wli  lie  a  defendant  was  intox- 
icated, is  no  excuse  whatever.  This  has  been  held  in  actions  for  slander.  It 
is  conceivable,  however,  that  the  amount  of  the  recovery  might  be  considera- 
bly affected  by  showing  that  the  wrong  was  committed  under  such  conditions 
that  no  one  would  have  been  likely  to  attach  importance  to  the  utterances." 
Cooley,  Torts,  114;  McKee  v.  Ingalls,  4  Scam.  30;  Reed  v.  ffai'per,  25  Iowa,  87. 
In  the  last  case  cited,  the  court  refused  to  instruct  the  jury  "that,  if  they  be- 
lieved from  the  evidence  that  the  defendant  was  so  intoxicated  at  the  time  he 
spoke,  the  words  (it  being  an  action  for  slander)  that  he  did  not  know  what  he 
was  about,  the  plaintiff  could  not  recover."  The  court  refused  to  so  charge, 
but  instructed  the  jury  that  it  was  their  duty  to  consider  all  the  facts  and  cir- 
cumstances attending  and  surrounding  the  speaking  of  the  words;  and  its  ac- 
tion in  that  behalf  Wiis  upheld. 

In  cases  of  tort,  exemplar^' damages  are  not  confined  to  cases  in  which  mal- 
ice on  tiie  part  of  defendant  appears.  Section  3294  of  the  Civil  Code  provides 
that  "in  any  action  for  the  breacli  of  an  obligation  not  arising  from  contract, 
where  the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice,  actual  or 
presumed,  the  jury,  in  addition  to  the  actual  damages,  may  give  damages  for 
the  sake  of  example,  and  by  way  of  punishing  the  defendant."  It  will  be  ob- 
served that  malice  is  but  one  of  several  causes  for  which  exemplary  damages 
may  be  given,  yet  the  instruction  as  asked  would  make  it  the  sole  cause,  and 
its  absence  conclusive  of  plaintiff's  right  to  recover  exemplary  damages. 
Many  of  the  statements  contained  in  the  instruction  are  correct  as  proposi- 
tions of  law;  but  the  clause  which  would  make  the  question  turn  upon  the 
absence  of  intentional  malice  restricts  the  question  to  too  narrow  limits,  and 
the  instruction  was  properly  refused. 

The  case  as  presented  by  the  evidence  shows  a  wanton  attack  by  defendant 
upon  an  aged  cripple,  and  the  perpetration  of  personal  injuries  fully  warrant- 
ing the  verdict,  independent  of  all  question  of  exemplary  damages.  The  judg- 
ment dnd  order  appealed  from  are  aJtinned. 

We  concur:  McFarland,  J. ;  Temple,  J.;  Sharpstein,  J.;  Paterson, 
J.;  McKiNSTRY,  J.;  Thorntok,  J. 


(74  Cal.  144) 

Estate  of  Shillaber.     (No.  11,484.) 

{Supreme  Court  of  California,     November  12,  1887.) 

1.  Will— Direction  as  to  Disposition  of  Pkopkrty— Reference  to  Letters  Subse- 
quently Written. 

A  will  written  entirely  by  the  testatrix  contained  this  clause :  **I  give  and  be- 
queath to  my  said  executor  my  silverware,  jewelry,  paintings,  organ,  clothing  of 
every  description,  carriage,  library,  has  relievos,  bronzes,  statuary,  excepting  my 
three  large  pieces,  viz.,  *  Delilah,'  'Saul,'  and  '  Lost  Pleiad,'  and  request  him  to  dis- 
pose of  the  same  in  the  manner  specified  in  my  letter  to  him  of  this  date."  At  the 
time  of  making  the  will  the  letter  had  not  been  written,  but  was  afterwards  dictated 
by  the  testatrix.  Held  that,  under  the  evidence  and  the  language  of  the  will,  the 
letter  was  properly  excluded  from  probate  as  a  part  of  the  will. 
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2.  Same— Bequbstb  Void  for  Uncebtaintt— Admission  to  Probate. 

Certain  bequests  were  made  in  a  will,  to  be  disposed  of  in  the  manner  specified 
in  a  letter  written  to  the  executor  by  the  testatrix,  ffeid,  that  though  the  bequests 
in  that  part  of  the  will  might  be  void  for  uncertainty,  they  being  but  a  small  part 
of  the  estate,  the  will  was  properly  admitted  to  probate. 

Department  1.    Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  V.  Coffey,  Judge. 
McAllister  cfe  Bergin,  for  appellant.     Wm.  Hoff  Cook,  for  respondent. 

Paterson,  J.  The  docunient  which  was  admitted  to  probate  in  this  pro- 
ceeding is  wholly  in  the  handwriting  of  Mrs.  Shillaber,  deceased.  The  third 
clause  of  the  will  reads  as  follows:  "I  give  and  bequeath  to  my  said  executor 
my  silverware,  jewelry,  paintings,  organ,  clothing  of  every  description,  car- 
riage, library,  has  relievos,  bronzes,  statuary,  excepting  my  three  large  pieces, 
viz.,  •Delilah,'  'Saul,'  and  •  Lost  Pleiad,'  and  request  him  to  dispose  of  the 
same  in  the  manner  specified  in  my  letter  to  him  of  this  date."  After  the  ex- 
ecution of  this  will  she  dictated  a  letter  to  Carroll  Cook,  Esq.,  named  in  her 
will  as  executor  thereof.  This  letter  is  in  the  handwriting  of  Mr.  Cook,  but 
is  signed  by  the  deceased.  It  commenced  as  follows:  "San  Francisco,  Cal.. 
September  8,  1884.  To  Carroll  Cook,  Esq,,  San  Francisco,  Ca/.— Mr  Dear 
Nephew:  In  my  will,  which  I  have  this  day  executed,  I  have  left  certain 
personal  property  to  you,  to  be  disposed  of  by  you  as  I  should  by  letter  direct. 
I  desire  tlie  following  disposition  made  thereof,  viz., "  etc.  (Here follow  direc- 
tions for  the  disposition  of  the  articles  above  named.) 

The  court  found — and  the  finding  is  supports  by  evidence — that  the  letter 
was  dictated  and  signed  after  the  execution  of  the  will.  Upon  the  objection 
that  the  letter  was  not  in  existence  at  the  time  of  the  execution  of  the  will, 
it  was  excluded,  and  the  document,  which  is  wholly  in  the  handwriting  of 
Mrs.  Shillaber,  was  admitted  to  probate.  It  is  claimed  by  appellant  that  the 
two  documents  were  designed  to  constitute  one  instrument;  that  they  are 
such  in  law,  and  as  th«y  are  not  wholly  in  the  handwriting  of  the  deceased, 
they  do  not  constitute  a  valid  olographic  ^'i\\. 

All  the  authorities  to  which  our  attention  has  been  called  agree  that  any 
paper  may  be  referred  to,  and  may  be  a  part  of  a  will,  if  such  paper  be  in  ex- 
istence at  the  time  of  the  execution  thereof.  If  the  will  be  duly  executed  and 
attested,  the  paper  referred  to,  whether  attested  or  not.  will  become  a  part 
of  the  will,  if  it  be  already  in  existence,  and  is  clearly  described  and  identi- 
fied. The  identification  must  be  by  a  description  given  of  the  paper  in  the 
will.  In  the  case  at  bar  the  letter  referred  to  was  not  in  existence  at  the  time 
of  the  execution  of  the  will.  It  has  been  held  that  "a  reference  in  a  will  may 
be  in  such  terms  as  to  exclude  parol  testimony,  as  where  it  is  to  papers  not 
yet  written,  or  where  the  description  is  so  vague  as  to  be  incapable  of  being 
applied  to  any  instrument  in  particular;  but  the  authorities  seem  clfcarly  to 
establish  that,  where  there  is  a  reference  to  any  written  document,  described 
as  then  existing,  in  such  terms  that  it  is  capable  of  being  ascertained,  parol 
evidence  is  admissible  to  ascertain  it,  and  the  only  question  then  is  whether 
the  evidence  is  suflftcient  for  the  purpose."  Allen' v.  Maddock,  11  Moore,  P. 
C.  454.  Wo  think  that,  under  the  evidence  and  the  language  of  thfe  will,  the 
letter  was  properly  excluded. 

It  is  claimed  that  without  the  letter  the  will  is  incomplete,  for  only  through 
the  letter  can  the  beneficiaries  therein  named  make  title  to  the  bequests  pro- 
vided for  them.  We  think,  however,  that  the  will,  being  effective  in  other 
parts,  was  properly  admitte^l  to  probate,  although  the  bequests  named  in  the 
third  article  above  quoted  be  void  for  uncertainty.  George  v.  Oeorge,  47  N. 
H.  45;  Brown  v.  Burdett,  21  Ch.  Div.  667.  The  property  named  in  the  third 
article  is  evidently  but  a  small  part  of  the  estate.  It  is  all  personal  property, 
and  intestacy  as  to  any  portion  of  the  estate  should  be  avoided  if  possible. 
Our  Code  provides  that,  ''of  two  modes  of  interpreting  a  will,  that  is  to  be 
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preferred  which  will  prevent  a  total  intestacy."  It  is  not  clear  that  the  will 
without  the  letter  js  incomplete.  It  has  been  heW  that  as  to  personal  prop- 
erty a  document  like  this  letter,  although  not  entitled  to  probate  as  a  part  of 
the  will,  is  sufficient  to  enable  the  beneficiaries  named  in  it  to  proceed  in  a 
court  of  equity,  after  the  property  is  distributed  to  the  executor  under  a  clause 
of  the  will  similar  to  that  quoted  above,  to  compel  the  executor  to  execute  the 
trust  in  accordance  with  the  directions  contaiped  in  the  letter.  In  re  Fleet- 
wood, 15  Ch.  Div.  594. 
Judgment  and  order  affirmed. 

We  concur:    Temple,  J.;  MoKinstky,  J. 

(74  Cal.  126) 

In  re  Estate  of  Zeile.    (No.  11,956.) 

iSupreme  OouH  of  Chlifornia.     November  12,  1887.) 

WiLir— Codicil — Cumolative  Legacies— Advakcements. 

Decedent,  a  resident  of  San  Francisco,  left  a  will  made  May  19,  1883,  which  be- 
queathed to  certain  relatives  residing  in  Germany,  a  proportionate  share  of  the  pro- 
ceeds of  1,000  shares  of  bank  stock.  The  will  contained  the  proviso  that  any  ad- 
vancements the  testator  might  personally  make  to  the  legatees,  should  bein  wliole 
or  partial  satisfaction  of  their  respective  legacies.^  Decedent  went  to  Germany,  and 
ordered  that  large  sums  of  money  be  sent  him  there.  In  August,  1883.  deceden^ 
made  a  codicil,  in  which  he  bequeathed  to  his  relatives  in  Germany  proportionate 
shares  of  the  money  he  then  had.  In  this  codicil  the  testator  ratified  his  former 
will^  directing  that  it  remain  unchanged,  and  confirming  the  bequests  he  had  made. 
Meld,  that 'the  legacies  bequeathed  in  the  codicil  were  cumulative,  and  not  to  be  re- 
garded as  advancements,  within  the  meaning  of  the  proviso  in  the  former  will. 

Department  1.  Appeal  from  superior  court,  city  and  c6unty  of  San  Pran- 
Cisco;  J.  V.  Coffey,  Judge. 

/.  B.  Meinstein,  (/.  M,  8ea7/)eU,  of  counsel,)  for  appellant.  Seldon  S.  d: 
George  T,  Wright,  Joseph  P.  Kelly,  &nd  Saioyer  *&  Burnett^  (S,  Heydenfeldt, 
of  counsel,)  for  respondents. 

McKiNSTRY,  J.  Deceased  died  at  Monte  Carlo,  Monaco,  April  26,  1884, 
being  then  a  resident  of  San  Francisco,  and  leav^ig  property  in  that  city  and 
county.  He  left  a  will,  executed  and  published  in  this  state  on  the  nineteenth 
of  May,  1883,  which  was  duly  probated  in  San  Francisco,  a  portion  wherieof 
reads:  **Item  6.  I  give  am^  bequeath  unto  my  relatives  residing  in  Germany, 
one  thousand  (1,000)  shares  of  the  stock  of  tlie  Bank  of  California,  tlie  same 
to  be  sold  by  my  executors  at  or  as  soon  after  my  decease  as  is  practicable,  for 
its  reasonable  value,  and  the  proceeds  to  be  divided  as  follows,  to-wit:  To 
my  sister  Mathilde,  one- fourth,  (J;)  to  the  children,  residing  in  Germany,  of 
my  brother  David,  one- fourth,  (4,j  share  and  share  alike;  to  the  children  of 
my  dead  sister,  Mrs.  Maier,  one-fourth,  (J,)  share  and  share  alike;  to  the 
children  of  my  dead  sister,  Mrs.  Froescher,  one-fourth,  (J,)  share  and  share 
alike.  And  I  hereby  declare  that  any  advancements  thiat  I  may  hereafter 
personally  make  to  the  above-mentioned  legatees,  or  to  either  of  them,  shall 
be  deemed  a  partial  satisfaction  of  said  legacy,  equal  in  amount  to  the  Sum  so 
advanced,  and  I  direct  that  an  equal  amount  shall  be  deducted  from  the  pro- 
ceeds of  the  sale  of  bank  stock,  and  added  to  my  residuary  estate." 

Subsequent  to  the  execution  of  the  will  in  California,  decedent  left  for  Eu- 
rope, and  at  Rottweil,  Wurtemberg,  on  the  seventeenth  of  August,  1883,  made 
a  supplemental  will  oi^ codicil,  portions  whereof  read: 

"  ( I.)  I  have  already  disposed  by  testament  of  my  estate  in  California.  That 
testamentary  disposition  shall  remain  unchanged,  and  I  again  ratify  the  same. 

"  (11.)  However,  I  havealready  made  arrangements  to  have  a  sum  of  money 
sent' from  California  to  a  bank  in  Germany  or  Wurtemberg,  of  which  I  shall 
dispose  in  favor  of  other  relatives.    The  following  sums  of  money  shall  be 
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paid:  (1)  To  my  sister,  Mathilde  Zeile,  unmarried,  at  Reutlingen,  sixty 
thousand  (60,000)  marks.  To  my  brother,  David  Zeile,  of  the  town  of  Weil, 
fifty  thousand  (50,000)  marks.  (3)  To  the  wife  of  the  tanner  Hummel,  at 
Reutlingen,  whose  first  name  at  this  moment  I  do  not  remember,  daughter  of 
my  deceased  sister,  whose  name  I  do  not  just  now  recall,  formerly  widow  of 
the  baker  Maier,  of  Tubingen,  seventy-five  thousand  (75,000)  marks.  (4)  To 
the  children  of  ray  deceased  sister  Gottlobin,  formerly  wife  of  the  tanner 
Froescher  of  Reutlingen,  to- wit:  (a)  To  the  son,  who  is  tanner  in  the  up- 
per country,  and  is  married,  whose  first  name  is  at  this  instant  unknown  to 
me,  twenty-five  thousand  (25,000)  marks.  (6)  To  her  daughter  Pauline,  now 
living,  widow  of  the  architect  Fuchs  at  Reutlingen,  that  Is,  to  each  of  the 
children  of  this  marriage,  minors,  whose  names  are  at  this  instant  unknown  * 
to  me,  twenty  thousand  (20,000)  marks;  with  proviso  that  the  income  is  to  go 
to  the  children,  and  that  there  shall  be  a  guardianship  of  the  estate  until  they 
become  of  age  or  marry,  (c)  To  her  daughter  Mathilde,  now  living,  wife 
of  the  manufacturer  Haux,  at  Reutlingen,  that  is  to  the  children  born  and  to 
be  born  of  this  marriage,  (there  are  four  children  at  present,)  jointly  (50,- 
000)  fifty  thousand  marks;  with  the  proviso  that  the  income  goes  to  the  chil- 
dren; that  there  shall  be  a  guardianship  of  the  estate  until  they  arrive  at  the 
age  of  majority,  or  until  they  marry,  and  that  at  that  point  of  time  they  are 
to  receive  their  shares;  that  in  case  of  the  possibility  of  other  children  be- 
ing born,  the  guardian's  court  will  have  to  determine  how  such  shall  be  paid 
over,  and  also  with  the  further  proviso  that,  if  one  of  these  children  should 
die  during  the  age  of  minority,  the  share  of  such  child  shall  go  to  iiis  brothers 
and  sisters.  The  children  living  shall  hold  in  trust  for  the,  children  born 
hereafter.    [ 

"(III.)  All  the  personal  property  of  any  kind,  as  well  as  money  which  x 
shall  leave  in  Germany  at  my  decease,  beyond  that  of  which  I  have  disposed 
in  the  foregoing  paragraph,  shall  go  to  the  four  branches  named  in  the  forego- 
ing paragraph,  in  such  manner  that  only  those  mentioned  in  the  foregoing 
paragraph  shall  be  entitled,  and  that  those  of  each  branch  are  to  share  with 
each  other  in  the  proportion  of  the  sums  given  them  in  the  foregoing  para- 
granh. 

*^(IV.)  If,  unexpectedly,  the  funds  in  Germany  should  be  insufilcient  for 
the  purpose  of  paying,  the' sums  in  paragraph  2,  then  the  heirs  of  the  estate  in 
California  shall  supply  the  deficiency. 

♦  «  *  ♦♦  ««  m 

"(YII.)  All  bequests  which  I  have  made  or  which  I  shall  make  by  this  last 
testamentary  disposition  be  expressly  confirmed,  whether  these  bequests  are 
given  to  relatives,  strangers,  or  for  charitable  purposes  and  institutions.  Like- 
wise, any  testamentary  papers  written  or  subscribed  by  me  shall  have  the  same 
effect  as  if  thoy  were  here  incorporated." 

On  application  for  distribution  of  the  proceeds  of  the  bank  stock,  which  had 
been  sold  by  the  executors  by  order  of  the  court,  the  superior  court  found  that 
no  part  of  such  proceeds  had  been  paid  to  Mathilde  Zeile,  sister  of  testator,  or  to 
Marie  M.  Hummel,daughter  of  testator's  sister  Mrs.  Maier,  or  to  Karl  Froescher, 
son  of  Ihe  sister  of  testator,  Mrs.  Froescher.  Also  that  the  sum  bequeathed 
to  Marie  M.  Hummel  (appellant)  by  the  Rottweil  will  or  codicil  was  more  than 
her  share  of  the  proceeds  of  the  bank  stock.  And  the  court  held  that  the  sums 
of  money  bequeathed  by  the  Rottweil  will  or  codicil  to  the  persons  mentioned 
in  item  6  of  the  California  will  were  intended  by  the  testator  to  be,  and  were, 
"advancements,"  within  the  meaning  of  the  term  as  used  in  item  6,  and  should 
be  deducted  from  the  legacies  given  to  the  same  persons  in  that  item.  The 
superior  court  treated  the  legacies  given  by  item  6  of  the  California  will  as 
"specific  legacies, "  and  no  question  has  been  made  by  either  party  as  to  the 
correctness  of  that  ruling.  The  thousand  shares  of  bank  stock  were  to  be  sold 
by  the  executors,  and  the  proceeds  divided  among  the  legatees  named.    The 
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dividends  collected  by  the  executors  were  incidents  to  the  stock,  and  were,  of 
course,  to  be  distributed  in  like  proportions  with  the  proceeds  of  sale.  The 
will  did  not  merely  provide  that  sums  of  money  should  be  distributed  to  the 
legatees,  payable  primarily  out  of  tl>e  fund  arising  from  the  sale.  The  lega- 
cies were  not  merely  demonstrative.  They  were  specific.  If  the  shares  of 
stock  had  become  worthless,  the  legatees  would  have  been  entitled  to  nothing. 

There  is  no  question  of  ademption,  in  the  strict  sense,  here.  The  specific 
thing  has  never  been  taken  away.  The  bank  stock  continued  to  be  a  portion 
of  testator^ s  property  until  his  death,  and  was  a  part  of  his  estate  afterwards. 
But  the  firi^t  question,  as  applied  to  this  appeal,  is,  what  was  the  specific  leg- 
acy left  to  Marie  M.  Hummel?  The  legacy  to  her  was  not  of  one-eighth 
of  the  proceeds  of  the  1,000  shares  of  bank  stock  absolutely;  but  of  one- 
eighth,  less  the  amount  of  any  "advancements"  the  testator  might  "person- 
ally make"  to  her  after  the  execution  of  the  California  will.  Whatever  the 
nature  of  the  "advancements,"  they  were  to  be  personal  acts  of  Frederick 
Zeile  in  his  life-time.  It  would  seem  plain,  also,  that,  whether  or  not  the 
execution  of  a  will  containing  provisions  like  those  last  above  recited  was  in- 
tended by  the  testator,  when  the  California  will  was  made,  to  constitute 
an  "advancement"  to  appellant  of  an  amount  equal  to  the  legacy  to  her  named 
in  such  an  instrument,  must  depend  upon  the  language  of  the  California  will, 
and  the  effect  of  oral  testimony,  if  any,  properly  admissible  to  explain  the  in- 
tent of  the  testator  when  the  California  will  was  made.  Whether  the  legacy 
to  appellant  in  the  first  instrument  was  satisfied  by  a  bequest  in  the  subse- 
quent instrument,  (intended  as  a  substitute  for  that  legacy,)  is  a  different 
question.  The  California  will  was  republished  at  llottweil,  and  all  its  pro- 
visions reaflftrmed  and  ratified. 

Unless  the  term  "advancements"  of  itself  included  a  legacy  mentioned  in  a 
subsequent  codicil,  or  the  language  of  the  second  instrument,  in  connection 
with  that  of  the  first,  or  of  such  language  with  oral  testimony,  properly  ad- 
mitted to  explain  the  first  instrument,  shows  tlie  testator  intended  the  second 
legacy  to  be  in  substitution  or  satisfaction  for  the  legacy  in  the  California  will, 
the  second  legacy  must  be  held  to  be  cumulative.  It  is  well  settled,  except 
where  the  two  legacies  are  for  the  same  sum,  and  both  testamentai-y  instru- 
ments express  the  same  motive  for  the  gift,  that,  where  a  testator  gives  a 
legacy  of  quantity,  simpliciter,  and  also  a  second  legacy  of  quantity  to  the 
same  legatee,  the  second  legacy  is  regarded  as  cumulative,  and  not  as  substi- 
tutionary, unless  the  language  of  the  second  will  or  codicil  shows  an  intent 
to  the  contrary. 

Whether  the  testator  meant,  when  he  used  the  word  "advancement,"  that 
any  legacy  he  might  give  in  a  subsequent  will  or  codicil  to  one  of  the  persons 
named  in  item  6  should  be  deemed  an  advancement,  is  to  be  determined  by 
reference  to  the  language  of  the  California  will,  and  the  evidence  showing  the 
circumstances  surrounding  the  deceased  when  he  made  that  will.  Whether, 
when  he  provided  a  legacy  for  appellant  in  the  Rottweil  will,  he  intended  the 
same  as  a  substitute  for  the  legacy  left  her  in  the  California  will,  and  not  as 
cumulative,  is  to  be  determined  by  reference  to  the  language  of  the  Rottweil 
will,  or  of  the  Rottweil  and  California  wills  together,  in  the  light  of  the  tes- 
tator's then  surroundings,  and  of  events  (so  far  as  evidence  of  such  was  ad- 
missible) which  preceded  its  execution. 

Prior  to  our  Codes,  the  terra  "advancements,"  was  applied  to  gifts  by  a 
parent,  in  his  life-time,  to  a  child,  of  the  whole  or  a  part  of  what  it  is  sup- 
posed the  child  would  inherit  from  the  parent;  sometimes  also  to  such  gifts 
by  one  standing  in  loco  parentis.  By  the  Civil  Code  the  term  is  extended  so 
as  to  include  like  gifts  by  an  ancestor  to  a  child  "or  other  lineal  descendant." 
Civil  Code,  §  1395. 

It  may  be  conceded,  as  claimed  by  respondents,  the  word  is  not  employed 
in  item  6  as  in  the  provisions  of  the  Civil  Code.    It  by  no  means  follows,  how- 
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ever,  that  the  testator  intended  the  word  to  embrace  any  legacy  to  one  of  the 
same  persons,  which  he  might  give  by  a  subsequent  testamentary  instrument, 
not  revocatory  of  the  will  in  which  the  word  is  found.  "Webster  gives  as  defi- 
nitions of  "advancement:"  "The  payment  of  money  in  advance;  money  paid 
in  advance. "  A  payment  in  advance  implies  a  payment  beforehand, — before 
an  equivalent  is  received,  6r  before  the  happening  of  an  event  in  the  contem- 
plation of  the  parties  to  a  contract.  When  us^  in  a  will,  unless  another 
event  is  mentioned  prior  to  which  the  advance  is  to  be  made,  or  the  context 
otherwise  indicates  a  different  meaning,  the  words,  "payments  in  advance  to 
be  applied  in  satisfaction  of  a  legacy,"  import  payments  prior  to  the  happen- 
ing of  the  event  on  which  the  will  is  to  take  effect,  to-wit,  the  death  of  the 
testator. 

Counsel  for  respondents  cite  Professor  Pomeroy's  work  on  Equity  Jurispru- 
dence as  authority  for  the  proposition  that  the  legacy  to  appellant  in  the  Rott- 
weil  will  was  an  "advancement"  within  the  meaning  of  the  w^ord  as  used  in 
the  California  will.  The  learned  writer,  speaking  of  the  effect  of  a  legacy  in 
a  will  made  after  a  settlement  on  a  child,  says:  "  The  settlement  or  agreement 
to  give  a  portion  may  sometimes  contain  a  provision  to  this  effect:  that,  if  the 
parent  should  afterwards,  during  his  life-time,  make  an  advancement  to  tlie 
donee,  such  advancement  should  be  a  complete  or  partial  satisfaction  of  the 
portion.  If,  instead  of  making  a  technical  advancement,  the  parent  should 
afterwards,  by  his  will,  leave  a  legacy  or  a  residue,  the  legacy  given  under 
such  circumstances  is  held  to  be  a  compliance  with  the  provision,  and  to  op- 
erate as  a  satisfaction  in  full  or  in  part  of  the  portion."  1  Eq.  Jur.  §  567. 
He  cites  in  a  note  Onslow  v.  Michelle  18  A^es.  490;  Noel  v.  Lord  Walsin^ham, 
2  Sim.  &  S.  99;  Fazakerley  v.  Qillibrand,  6  Sim.  591;  Papillon  y.Papillan, 
.  11  Sim.  642.  We  have  not  had  access  to  the  Irish  report,  but  it  would  seem 
the  English  cases,  although  they  appear  to  do  so,  when  examined  and  fully 
explained,  do  not  support  the  text.  See  Cooper  v.  Cooper,  8  Ch.  App.  825, 
826.  However  this  may  be,  Mr.  Pomeroy  shows  very  clearly  in  another  place 
that  the  doctrine  of  presumptions  applicable  with  respect  to  the  dealings  of  a 
payment  as  to  a  child  has  no  place  in  cases  like  the  present.    1  Eq.  Jur.  §  548. 

Lord  RoMiLLY,  M.  li.,  said:  "It  is  of  paramount  importance  to  consider 
in  all  cases  *  ♦  *  whether  the  doctrine  of  presumption  against  double 
portions,  or  the  doctrine  of  construction  of  instruments,  applies."  "If  the 
original  gift  was  to  a  stranger,  the  doctrine  of  satisfaction  becomes  applicable 
according  to  the  words  of  the  original  donor."  Cooper  v.  Cooper,  8  Ch.  App. 
819,  note. 

In  the  case  before  us,  the  testator  might  have  used  language  to  indicate  that 
by  "advancement"  he  meant  not  only  a  gift  of  money  or  property  pi ior  to  his 
death,  but  also  a  subsequent  bequest  to  a  legatee  named  in  the  California 
will.  But  in  the  absence  of  such  language  there  is  no  presumption  that  he 
used  the  word  in  a  sense  differing  both  from  its  technical  and  proper  signifi- 
cation. As  it  was  not  employed  as  a  technical  term,  the  presumption  is  he 
employed  it  in  the  sense  approved  in  general  literature  and  by  common  usage. 
The  language  in  immediate  connection  with  "advancements"  strengthens 
rather  than  weakens  the  hypothesis  that  the  testator  intended  a  gift  in  his  life- 
time.    "Any  advancements  that  I  may  hereafter  personally  make, "  etc. 

It  is  true,  a  subsequent  codicil  would  be  made  by  him,  and  made  by  him  in 
his  life-time.  But  the  words,  while  apt  and  appropriate  in  respect  to  gif  ti»  con- 
summated in  his  life-time,  are  such  as  would  not  ordinarily  or  "naturally"  be 
resorted  to  when  the  testator  was  speaking  of  gifts  to  take  effect  only  on  his 
death.  In  the  latter  case,  the  substance  of  the  thing  to  be  conferred  would 
not  be  delivered  by  the  testator  personally,  but  by  his  executors  after  his  de- 
cease. 

The  testimony  of  the  witness  called  by  the  parties  contesting  the  applica* 
tioQ  of  appellant  and  others,  (respondents,)  did  not  establish  or  tend  to  estab- 
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lish  that  the  word  "advancements"  was  used  to  designate  or  include  any  sub- 
sequent legacy  to  appellant.  The  witness  said:  "I  was  about  two  months  in 
drafting  said  will,  as  the  doctor  [testator]  made  frequent  changes,  and  I  had 
to  rewrite  it.  It  took  him  a  long  time  to  make  up  his  mind  about  some  of 
his  property.  When  he  came  to  the  matter  of  these  German  heirs,  he  seemed 
already  prepared.  The  1,000  shares  of  the  capital  stock  of  the  Hank  of  Cali- 
fornia he  designed  for  them,  and  he  proceeded  to  divide  it  up  just  as  it  is  writ- 
ten in  the  will, — four  families,  each  one-quarter.  After  I  had  written  it  and 
read  it  to  him,  he  remarked  that  when  he  arrived  in  Germany  he  intended  to 
give  some  money  to  such  of  his  relatives  there  as  might  need  it,  to  distribute 
some  money  among  them,  and  whatever  that  amount  might  be  to  either  of 
them  must  come  out  of  their  share  of  the  proceeds  of  the  bank  stock.  It  was 
under  that  instruction  that  that  clause  was  framed.  The  will  was  not  signed 
when  completed.  He  kept  it  a  couple  of  days  examining  it,  but  made  no  re- 
marks to  me  that  I  remember.  He  made  the  statement  about  the  Grerman 
heirs.  He  seemed  to  be  prepared  and  settled  it  as  above  stated.  Before  the 
will  was  executed,  he  wanted  Judge  Heydenfeldt  to  read  the  will.  He  came 
and  read  it.  Judge  Heydenfelt  said  it  was  all  right.  I  am  under  the  impres- 
sion the  doctor  used  the  word  'distribute'  in  reference  to  the  German  heirs. 
He  said:  •  Distribute  some  money  among  these  people.'  " 

The  statement  of  decedent  to  witness  that,  ''when  he  arrived  in  Germany,^ 
he  intended  "to  give"  or  "distribute"  some  money  to  or  among  such  of  his 
relatives  there  as  might  need  it,  accords,  at  least  as  well  with  a  purpose  to 
make  presents  to  such  relatives  personally,  as  with  an  intention  to  make  dif- 
ferent and  substitutionary  testamentary  provision  for  such  of  them  as  he  had 
named  in  his  will.  It  is  sfgnificant  that  in  terms  he  expressed  no  intention 
of  providing  for  his  relatives  in  Germany  by  supplemental  will  or  codicil. 
There  is  no  suggestion  in  the  testimony  of  Taf t  that  deceased  entertained 
such  intention.  It  cannot  be  derived  from  the  word  "distribute,"  a  word 
appropriately  applicable  to  an  allotment  or  division  of  money  among  the 
(>enoan  relatives  by  the  testator  in  his  life-time.  Our  conclusion  is  that, 
when  the  California  will  was  made  and  published,  the  deceased  intended  that 
the  legacies  mentioned  in  item  6  should  be  reduced  only  by  actual  payments 
made  by  himself  personally;  that  is,  in  his  life-time. 

The  evidence  shows  that  the  decedent  took  with  him  when  he  left  for  Eu- 
rope about  $35,000,  and  that  he  afterwards  wrote  for,  and  there  was  sent  him 
by  hfs  agent,  the  witness  Taft,  $125,000.  Decedent  wrote  for  the  last  sum 
at  Nice,  December  22,  1883,  but  in  his  letter,  stated  that  he  had  already  di- 
rected his  agent  to  send  him  "every  two  or  three  months  all  the  cash  on 
hand. "  The  court  below  found  that  Taft,  testator's  agent,  sent  the  $125,000 
from  San  Francisco  on  the  sixteenth  day  of  January,  1884,  and  that  on  the 
twenty-third  of  the  same  month  he  sent  another  sum  of  $5,000.  When  the 
California  will  was  made  and  published,  the  testator  intended  that  any  sum 
of  money  he  might  personally  give  to  the  persons  named  in  item  6  should  be 
deducted  from  the  legacy  to  such  persons.  His  language  proves,  at  least, 
that  he  then  contemplated  the  probability  of  such  advances.  Neither  the 
fact  that  the  decedent  caused  very  large  sums  of  money  to  be  placed  in  Eu- 
rope, nor  his  letter  of  December  22, 1883,  indicates  any  change  of  his  original 
purpose  to  make  gifts  or  advances  personally  to  some  of  those  mentioned  in 
item  6.  Can  we  say  his  intention  was  changed  or  modified  prior  to  the  mak- 
ing of  the  Rottweirwill? 

"Although  two  bequests  may  be  made  to  the  same  person,  and  althongh 
these  bequests  may  differ  in  their  amounts,  incidents,  and  forms,  *  *  ♦ 
still  the  special  language  used  by  the  testator  in  making  the  second  gift,  or 
the  language  found  in  other  parts  of  the  will,  may  sufficiently  show  his  in- 
tention to  give  the  second  legacy  for  or  in  satisfaction  of  the  prior  one.  *  ♦  ♦ 
It  is  impossible  to  lay  down  any  general  rule  governing  such  cases;  eacli  case 
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must  stand  upon  its  own  circumstances.  The  question  is»  then,  simply  one 
of  interpretation  in  order  to  ascertain  the  real  intent  of  the  testator.  But,  in 
arriving  at  this  intent,  the  court  will,  if  necessary,  look  at  all  parts  of  the 
will.  The  court  may  also  be  (;alled  upon  to  interpret  the  testamentary  lan- 
guage, rather  than  to  apply  any  rule  of  presumption,  when  the  second  instru- 
ment, e,  g„  the  codicil,  eocpressly  refers  to  the  former  one.  The  terms  of  the 
second  instrument, — perhaps  codicil, — may  be  such,  when  all  taken  togetfier, 
as  to  show  an  intent  that  the  second  gift  was  to  be  in  substitution  or  in  sat- 
isfaction, and  not  cumulative."     1  Pom.  Eq.  Jur.  §  548. 

Paragraph  1  of  the  Rottweil  will  reads:  "1  have  already  disposed  by  testa- 
ment of  my  estate  in  Caliiornia.  That  testamentary  disposition  shall  remain 
unchanged,  and  I  again  ratify  the  same."  And  in  paragraph  7  the  testator 
confirms  all  bequests  which  he  had  already  made,  and  declares  that  any  testa- 
mentary pa|)ers  subscribed  by  him  shall  have  the  same  effect  "as  if  they  were 
here  incorporated. "  The  two  instruments  are  therefore  to  be  read  as  one  writ- 
ing, the  whole  expressing  the  intent  of  the  testator  at  the  date  of  the  Rottweil 
will  so  far  as  his  intent  appears  from  the  writing,  with  regard  to  the  disposi- 
tion of  his  property. 

There  may  be  some  significance  in  the  circumstimce  that,  after  a  large 
amount  of  money  had  been  sent  to  him,  which  he  might,  perhaps,  have  given 
to  or  distributed' among  his  relations  "personally,"  tlie  testator  did  not  make 
such  pei-sonal  donations,  but  proceeded  to  prepare  a  codicil  wherein  he  in- 
serted bequests  to  some  of  the  persons  named  in  item  6.  This  fact,  however, 
.  if  it  can  be  considered  at  all,  should  have  little  weight  in  any  inquiry,  the 
purpose  of  which  is  to  ascertain  whether  the  testator,  then  at  Hottweil,  in- 
tended that  the  term  "advancements"  should  include  the  second  legacies. 
The  suggestion  is  but  conjectural,  tliat  he  may  have  meant  what  his  language 
does  not  imply.  It  is  as  easy  to  suppose  the  testator  changed  his  mind  and 
decided  to  give  to  some  of  tliose  named  in  item  6  further  and  cumulative  be- 
quests out  of  the  moneys  sent  to  Europe,  as  that  he  determined  such  further 
bequests  should  be  treated  as  "advancements." 

We  may  conjecture  that,  finding  himself  growing  more  ill,  his  decease,  per- 
haps imminent,  and  believing  that  he  would  not  be  able  "personally"  to  dis- 
tribute the  moneys,  he  concluded  to  make  the  "advancements"  by  new  be- 
quests. On  the  other  hand,  we  may  conjecture  that,  returning  alter  long 
absence  to  companionship  with  some  of  his  earlier  friends,  to  whom  he  was 
connected  by  the  ties  of  kindred,  his  surroundings  recalling  in  his  old  age 
the  home  of  his  childhood,  and  all  its  endearing  associations,  he  may  have  de- 
cided to  make  provision  for  some  of  his  relatives  in  addition  to  that  made  by 
the  California  will.  But  all  such  surmises  are  more  or  less  fanciful,  since 
they  are  not  based  upon  the  language  of  the  instrunients,  and  are  built  on 
presumptions,  rather  than  evidence, — presumptions  of  facts  from  which  dif- 
ferent inferences  may  be  drawn,  as  prominence  is  given  to  some  or  the  other 
of  them. 

By  paragraph  7  of  the  Rottweil  will  the  California  will  is  to  be  treated  as 
"incorporated"  in  the  former.  Item  6  of  the  California  will  contains  the 
provision:  "Any  advancement  that  I  may  hereafter  personally  make  [to  the 
legatees  named  in  the  item]  shall  be  deemed  a  partial  satisfaction,"  etc.  Not 
only  did  the  testator  fail  to  declare,  in  express  terms  in  the  Rottweil  will,  that 
the  legacies  therein  given  to  those  named  in  item  6,  should  satisfy,  in  whole 
or  in  part,  the  former  bequests,  but  it  may  be  said  he  reaffirmed  his  desire 
that  those  bequests  should  be  reduced  only  by  advancements  he  might  "A«e- 
(i^er  personally  make."  The  force  of  this  suggestion  is,  however,  by  no 
meahs  conclusive.  When  it  is  said  that  the  two  instruments  are  to  be  read 
as  one,  it  is  not  to  be  assumed  that  literal  effect  is  to  be  given  to  every  clause 
of  Both.  This  may  not  be  possible  without  violating  the  reasonable  rules  ol 
Itttei-pretation  applicable  to  every  writing.    If  it  satisfactorily  appear  from 
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other  portions  of  the  wills  that  the  Rottweil  legacies  were  intended  to  satisfy, 
fully  or  pro  tanto,  those  given  in  item  6,  the  provision  in  that  item  as  to 
advancements  may  l)e  disregarded;  or  the  language  used  at  Rottweil,  read 
with  the  first  will,  may  show  that,  whatever  its  meaning  disconnected  from 
the  Bottwell  will,  the  testator  at  the  time  the  Rottweil  will  was  made,, in- 
tended the  word  "advancements"  to  cover  the  Rottweil  legacies. 

In  paragraph  1  of  the  will  or  codicil  made  at  Rottweil  the  testator  declares: 
"I  have  already  disposed  by  testament  of  my  estate  in  California.  That 
testamentary  disposition  shall  remain  unchanged,  and  I  again  ratify  the 
same."  The  bank  stock  was  part  of  the  estate  in  California,  and,  so  far  as 
appeiirs  on  the  face  of  the  instrument,  the  whole  purport  and  intent  of  the 
Rottweil  will  was  to  make  disposition  of  the  moneys  he  had  arranged  to  have 
sent  to  "Germany  or  Wurtemberg." 

In  paragraph  2,  immediately  after  ratifying  the  disposition  of  the  Cali- 
fornia will,  the  testator  says:  "However,  I  have  already  made  arrangements 
to  have  a  sum  of  money  sent  from  California  to  a  bank  in  Germany  or  Wur- 
temberg,  of  which  I  shall  dispose  in  favor  of  other  relatives.  The  following 
sums  of  money  shall  be  paid."  He  then  proceeds  to  bequeath  sums  to  rela- 
tives residing'in  Germany,  some  of  whom  were  given  legacies  by  item  6  from 
his  "estate  in  California,"  and  some  of  whom  were  not  mentioned  in  the 
California  will. 

We  find  nothing  to  indicate  that  the  legacies  given  to  such  of  the  donees 
as  were  mentioned  in  item  6  were  not  to  be  additional  or  cumulative,  unless 
it  be  in  the  expression,  "of  which  I  shall  dispose  in  favor  of  othei'  relatives,'' 
Now,  the  sums  given  by  the  testamentary  instrument  executed  at  Rottweil 
to  Mathilde  Zeile,  testator's  sister,  and  to  his  niece,  the  appellant,  were 
given  absolutely.  Whether  they  were  intended  as  "advancements"  or  not, 
tlie  right  to  them,  subject  to  administration,  vested  unconditionally  on  the 
death  of  Frederick  Zeile,  except  so  far  as  the  rights  of  those  named  in  item  6 
of  the  California  will  might  be  limited  by  the  happening  of  the  unexpected 
contingency  spoken  of  in  paragraph  4  of  the  Rottweil  will.  Whenever  the 
second  legacy  is  regarded  as  substitutionary,  and  not  as  cumulative,  the  satis- 
faction of  thb  prior  legacy,  to  the  extent  of  the  second,  is  absolute.  The  for- 
mer legacy,  to  that  extent,  creating  no  right  in  the  legatee,  there  is  no  claim 
of  an  election  between  the  two  on  his  part. 

When,  therefore,  the.  testator  proposed  to  dispose  of  the  moneys  sent  to 
Europe  to  "other  relatives,"  he  could  not  have  intended  to  exclude  from  his 
bounty  those  to  whom  it  was  expressly  extended.  Yet  some  of  those  to  whom 
legacies  were  given  by  the  Rottweil  will  were  not  named  in  item  6  of  the  Cal- 
ifornia will.  Those  were  the  other  relatives,  and  the  clause  can  only  be  read 
as  intended  to  give  legacies,  from  the  sums  sent  to  Europe,  as  well  as  to 
those  to  whom  donations  were  made  by  item  6  as  to  the  "other  relatives" 
mentioned. 

In  paragraph  4  of  the  Rottweil  instrument  the  testator  provided  for  an 
event  which  he  regarded  as  possible,  although  not  probable,  and  wliich  never 
,came  to  pass.  If,  unexpectedly,  the  funds  in  Germany  should  be  insufficient 
to  pay  the  sums  in  paragraph  2,  the  heirs  of  the  estate  in  California  were  to 
make  up  the  deficiency.  In  paragraph  5  he  applied  the  word  "heirs"  to  leg- 
atees. But  if,  in  paragraph  4,  he  intended  to  include  in  the  word  "heirs"  iUl 
the  devisees  and  legatees  named  in  the  California  will,  there  is  nothing  iii  the 
language  which  Indicates  his  purpose  that  the  bequests  in  paragraph  2,  or 
the  residuary  interests  given  by  the  Rottweil  instrument,  should  be  "advance- 
ments" in  satisfaction  of  the  legacies  of  the  item  6  of  the  California  will. 

Starting,  then,  with  the  presumption  that  the  second  legacy  to  appellant 

was  intended  to,  be  cumulative,  unless  the  language  used  by  the  testator 

shows  it  was  to  be  in  substitution,  does  the  language  of  the  testator  over- 

•  come  this  preeumption  ?    Arf  we  have  attempted  to  show  the  term  "advance- 
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ments"  does  not  of  itself,  either  in  its  technical  or  in  any  popular  sense,  cover 
a  subsequent  legacy;  and,  after  a  careful  examination  of  the  language  of  the 
two  instruments  published  at  Rott weil,  we  have  been  unable  to  discover  therein 
an  intention  upon  the  part  of  the  testator  that  the  word  should  bear  such 
peculiar  signification  as  that  its  scope  should  include  the  ^ottweil  legacies,  or 
any  intention  that  those  legacies  should  satisfy,  in  whole  or  in  part,  the  be- 
quests of  the  proceeds  olthe  bank  stock. 

Judgment  and  order  reversed,  and  a  new  trial  granted  to  appellant  Marie  M. 
Hummel. 

We  concur:    Temple,  J.;  Paterson,  J. 


Tn  re  Estate  of  Zeile.    (No.  11,980.) 
(Supreme  Cbtirt  of  Oalifomia,    November  12,  18S7.) 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Edmund  Tanzy^  {J.  M.  Seawell,  of  counsel,)  for  appellant.  Seldon  8.  dt  George  T,  Wright^ 
Joseph  P.  Kellyt  and  Sawyer  <k  Burnell^  {S.  Heydenfeldt^  of  couusel.)  for  respoudents. 

By  the  CotTRT.  On  the  authority  of  In  re  Estate  of  Zeile,  ante,  455,  (No.  11,956,  filed 
this  day,)  ordered,  the  portion  of  the  jud^^ment  appealed  from  is  reversed,  the  order 
denying  a  new  trial  reversed,  and  a  new  trial  granted  to  Karl  Froescher. 


In  re  Estate  of  Zeile.    (No.  11,979.) 
{Supreme  Court  of  California,    November  12,  1887. !^ 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Francisco ;  J.  V. 
Coffey,  Judge. 

if.  S,  Eisner,  (J.  M,  S^well,  of  counsel,)  for  appellant.  Seldon  S.  <t  Oeorge  T.  Wright^ 
Joseph  P,  Kelly,  and  Sawyer  &  Burnell,  {S.  Heydenfeldt,  of  counsel,)  for  respondents. 

By  the  Codrt.  On  the  authority  of  In  re  Estate  of  Zeile,  ante,  456,  (No.  11,956.  filed 
this  day,)  it  is  ordered,  the  portion  of  the  judgment  of  the  superior  court  appealed 
from  is  reversed,  and  the  oraer  denying  a  new  trial  is  reversed,  and  cause  remanded 
for  a  new  trial  as  to  appellant  Matliilde  Zeile. 


(IB  Or.  342) 

Oregon  &  Washington  Mortgage  Sav.  Bank  op  Oregon  v.  Catlin, 

County  Judge,  and  others. 

{Supreme  Court  of  Oregon.    Octoher  24,  1887.) 

1.  Taxation— Banks— Deduction  of  Deposits— Sworn  Statement. 

The  plaintitf  bank  filed  with  the  county  board  of  equalization  a  statement  of  its 
assessable  property  in  that  county,  and  asked  to  bo  allowed  to  deduct  as  indebted- 
ness the  individual  de}>osits  of  its  customers.  Subsequently,  on  its  own  applica- 
tion, it  was  allowed  and  ordered  by  the  board  to  make  an  amended  return.  There- 
upon plaintiff  attached  to  the  original  list  and  submitted  a  list  of  the  names  of  in- 
dividual depositors,  and  the  amount  deposited,  with  a  statement  that  the  deposits 
there  mentioned  were  all  due  and  payable  at  the  bank.  This  was  not  sworn  to. 
Held,  that  this  was  not  a  compliance  with  Hill's  Code  Or.  J  2752,  which  provides; 
among  other  things,  that  no  such  indebtedness  shall  in  any  case  be  deduct^  unless 
the  person  assessed  ''delivers  to  the  assessor  a  written  statement,"  duly  sworn  to, 
specifying  the  name  and  place  of  residence  of  the  creditor,  the  nature  of  the  debt, 
the  names  of  other  paities,  if  any,  who  are  liable  therefor,  and  which  statement 
shall  show  that  the  debt  or  portion  sought  to  be  deducted  has  not  been  deducted 
in  any  other  county,  etc.,  and  that  the  action  of  the  board  in  refusing  the  deduc- 
tion was  right. 

2.  Same — Board  op  Equalization — Review  of  Action  —  CJounty  Proper  Party  De- 

fendant. 

In  proceedings  to  review  the  action  of  a  county  board  of  equalization  of  taxation, 
the  county,  and  not  the  board,  is  the  proper  party  defendant. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judje. 
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McBougall  <fe  Bower,  for  plaintiff  and  appellant.  H,  E,  McGinn  and  N. 
2>.  Simon,  for  defendant  and  respondeat. 

Lord,  C.  J.  This  is  a  writ  of  review  brought  by  the  Oregon  &  Washing- 
ton Mortgage  Savings  Bank  of  Oregon  to  review  the  action  of  the  board  of 
equJEdization  of  taxes  for  Multnomah  county,  Oregon.  The  appeal  is  from  the 
judgment  of  the  circuit  court  of  that  county  alfirming  the  decision  of  the 
board,  and  dismissing  the  writ.  The  facts  alleged,  in  substance,  are;  That 
the  plaintiff,  at  the  time  therein  stated,  filed  with  the  defendants,  as  such 
board,  a  statement  of  its  assessable  property  in  Multnomah  county,  together 
with  a  statement  of  its  indebtedness.  That  thereafter,  on  application  of  the 
plaintiff,  the  board  allowed  and  ordered  the  plaintiff  to  make  an  amended  re- 
turn, and  that  after  the  same  was  filed  it  was  ordered  by  the  board  that  the 
claim  for  indebtedness  be  disallowed,  and  that  the  bank  be  assessed  for  the 
amount  as  stated  in  such  return.  To  this  the  plaintiff  excepted,  and  sued  out 
the  writ,  with  the  result  as  stated. 

The  grievance  of  the  plaintiff  is  this:  that  it  should  be  allowed  to  deduct 
from  its  taxable  property,  as  indebtedness,  the  individual  deposits  of  its  cus- 
tomers. Before,  however,  the  officer  is  authorized  to  make  such  deductions, 
when  allowable,  the  statute  requires  the  party  assessed  to  make  a  sworn  state- 
ment of  facts,  enumerated  therein.  It  provides,  among  other  things,  that  **no 
such  indebtedness  shall  in  any  case  be  deducted,  unless  it  be  real  bona  fide  in- 
debtedness due  from  the  person  assessed,"  etc.  "Nor  shall  a  deduction  bjB 
made  in  favor  of  any  person  assessed  unless  he  or  she  delivers  to  the  assessor 
a  written  statement  duly  sworn  to,  specifying  the  name  and  place  of  residence 
of  the  creditor,  the  nature  of  the  debt,  the  names  of  other  parties,  if  any,  who 
are  liable  therefor,  and  which  statement  shall  show  that  the  debt  or  portion 
thereof  sought  to  be  deducted  has  not  been  deducted  in  any  other  county  or 
place  in  the  state  from  the  assessment  of  such  person  for  that  year, "  etc. 
Hiirs  Code,  §  2752.  The  original  list  shows  that  the  plaintiff  had  a  fraction 
over  $140,000  taxable  property  according  to  its  own  sworn  ^atement.  and 
that  it  had  only  been  assessed  fpr  about  half  that  amount — 870,000— or  50 
per  cent,  of  the  amount  admitted  to  be  subject  to  taxation.  By  what  princi- 
ple, or  by  authority  of  what  law,  this  mode  of  taxation  is  authorized  or  per- 
mitted, we  are  unable  to  discover  or  to  understand.  In  this  respect  the  as- 
sessment certainly  affords  the  plaintiff  little  reason  for  complaint.  It  shows, 
however,  a  deduction  of  $101,000  was  c|aimed  as  indebtedness  for  deposits, 
without  stating  the  facts  required  by  the  statute  for  which  a  deduction  for 
indebtedness  is  allowed.  To  obviate  this  defect,  and  to  secure  the  deduction 
of  indebtedness  as  claimed,  the  plaintiff  was  allowed  and  ordered  to  file  an 
amended  return,  in  which  the  facts  upon  which  the  deduction  was  based,  as 
required  by  law,  should  be  exhibited.  Instead  of  doing  this,  the  plaintiff 
simply  attached  to  the  original  list,  or  submitted,  several  sheets  of  paper  upon 
which  were  written  the  names  of  the  individual  depositors,  and  the  amount 
deposited,  with  a  statement  that  the  deposits  there  mentioned  were  all  due  and 
payable  at  the  bank.  It  is  needless  to  say  that  this  was  not  a  compliance 
with  the  law  or  the  order  of  the  court,  nor  such  a  statement  as  would  enable 
the  boatd  to  ascertain  the  right  of  the  plaintiff  to  the  reduction  claimed.  Nor 
was  it  sworn  to,  so  that,  if  found  to  be  false,  the  punishment  which  the  law 
pronounces  in  such  cases  could  be  enforced.  Mr.  Gooley  says:  "In  some 
states  the  list  has  been  required  to  be  given  in  under  oath ;  and  that  where 
this  is  the  statute  the  tax-payer  will  take  no  benefit  from  the  list  unless  it  is 
sworn  to. "  CJooley ,  Tax'n,  357.  Upon  this  point  our  statute  is  explicit.  Be- 
fore a  deduction  for  indebtedness  can  be  matle,  the  statement  must  not  only  be 
sworn  to,  but  the  facts  specified  must  be  stated  as  required  by  the  statute.  A3 
this  was  not  done,  the  board  was  not  authorized  to  do  otherwise  than  i*eject  it. 

There  is  also  another  objection,  which  is  fatal  to  this  proceeding.    The 
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county  and  not  the  board  is  the  proper  party.  In  Wood  v.  Riddle,  14  Or.  254, 
12  Pac.  Rep.  385,  it  was  said  by  Strahan,  J.:  "In  all  analogous  cases  in 
this  state,  from  Thompson  v.  Multnomah  Co,,  2  Or.  34,  to  Pruden  v.  Grant 
Co.,  12  Or.  308,  7  Pac.  Rep.  308,  the  county  or  other  public  corporation  whose 
acts  are  to  be  reviewed,  must  be  a  defendant,  and  must  have  the  privilege  of 
being  heard  before  its  acts  can  be  annulled  on  writ  of  review. 
The  judgment  must  be  affirmed. 


^  ^'  ^^^  Dickey  v.  Henarie. 

(SHpreme  Ocmrl  of  Oregon.    October  25.  1S87.) 

1.  Notice— Of  Claim  under  Writing— Notice  of  All  Writing  Contains. 

Plaintiff  subleased  of  M.  the  front  portion  of  certain  premises  for  a  ci^ar  stand, 
the  rear  portion  being  used  for  a  saloon  by  M.  Plaintitf 's  lease  gave  him  the  ex- 
clusive right  and  privilege  to  sell  cigars  and  tobacco  in  and  upon  the  entire  prem- 
ises during  the  entire  term  of  M.'s  tenancy.  Tlie  lease  was  in  writing,  but  not  re- 
corded. Subsequently,  and  while  plaintitf  was  in  possession  of  the  cigar  store.  M.'s 
interest  in  the  entire  premises,  together  with  the  saloon,  was  attached  and  sold  on 
execution,  being  bid  in  by  an  agent  of  defendant.  At  the  time  of  the  sale  plaintiff 
caused  notice  to  be  given  that  he  had  *'  a  sublease  of  the  cigar  store,"  but  there  was 
no  evidence  that  defendant  had  any  notice  of  plaintiff's  exclusive  right  of  furnish- 
ing all  cigars  sold  in  the  saloon.  Plaintiff  brought  this  action  for  damages  in  con- 
sequence of  defendant's  refusal  topermit  him  to  sell  cigars  in  the  saloon.  The 
court  charged  the  jury  that  '*the  rule  of  law  is  substantially  this  :  When  a  party 
gives  notice  to  another,  and  says  that  his  claim  is  in  writing,-  that  is  notice  of  all 
the  writing  contains."    Held  error. 

2.  Same- Implied  Notice  of  Writing. 

The  court  also  charged :    "  1  submit  this  question,  whether  the  manner  in  which 
this  notice  was  given  would  lead  defendant  to  know  that  a  writing  existed."    Held, 
that  the  instruction  was  misleading  and  erroneous. 
8.  Same — Doty  to  Make  Further  Inquiry. 

The  court  also  charged : ,  **If  you  find  general  notice  of  claim  and  possession  of 
part  of  the  premises,  then  you  should  find  whether  a  reasonable  man  or  a  prudent 
man  would  have  inquired  further."    Held  error. 
4.  Same. 

The  court  also  charged :  **  If  [defendant]  and  his  agent  had  notice  at  the  time  of 
the  sale  by  the  sheriff  that  [plaintiff]  claimed  a  lease  of  the  cigar  store  in  fact,  I 
leave  it  to  you  as  a  question  of  fact  whether  a  reasonable  man  would  not  inquire  of 
plaintiff  as  to  the  terms  and  conditions  of  the  lease.  It  is  not  necessary  that  they 
should  have  read  the  lease ;  but  if  they  had  been  notified  at  that  time  that  there 
was  a  lease,  and  had  reasonable  ground  to  believe  that  it  was  in  writing,  they  were 
bound  to  inquire  into  the  contents  of  the  lease,  and  tne  law  bound  &em  by  the 
conten  ts  of  the  lease. ' '  Held  error. 
6.  Same— Notice  after  Levy  of  Attachment. 

The  court  also  charged :  *'  It  is  not  necessary  that  the  defendant  should  have  had 
any  notice  of  plaintifts  claim  at  the  time  of  the  attachment.  It  is  sufficient  that 
he  was  notiticd  prior  to  the  sheriff's  sale."  Held  error,  being  in  conflict  with  Civil 
Code  Or.  §  148,  which  provides,  that,  "from  the  date  of  the  attachment,  ♦  ♦  • 
the  plaintiff,  as  against  tiiird  persons,  shall  be  deemed  a  purchaser  in  good  faith, 
and  for  a  valuable  consideration,  of  the  property,  real  or  personal,  attached,"  etc 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge. 
T,  A,  Stevens  and  Killen  <&  Starr,  for  respondent.     Qearin  <&  Gilbert,  for 
appellant. 

THATERt  J.  The  respondent  commenced  an  action  against  the  appellant  in 
the  circuit  court  for  Multnomah  county  to  recover  damages  in  consequence  of 
being  deprived  of  an  alleged  right  to  sell  cigars  and  tobacco  in  the  Argonaut 
Saloon,  in  the  city  of  Portland. 

It  appears  that  one  Edward  Martin  owned  a  leasehold  interest  in  a  certain 
portion  of  "Green's  Building,"  situated  at  the  north-east  corner  of  First  and 
Alder  streets  in  said  city.  The  portion  of  said  building  was  tbe  store  formerly 
occupied  by  A.  I.  Weiler  So  Co.,  and  from  whom  said  Martin  leased.  That  the 
said  Martin  on  the  twentieth  daj  of  March,  1886,  sublet  to  the  respondent  the 
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north  front  portion  of  said  store  for  a  cigar  stand.  The  other  portion  thereof 
was  used  by  him  (said  Martin)  for  the  said  saloon.  The  letting  by  Martin  to 
respondent  was  for  the  term  of  two  years,  and  the  lease  contained  a  clause 
"that  in  consideration  of  the  covenants  therein  contained  upon  the  part  of  the 
said  H.  W.  Dickey,  to  be  kept  and  peiformed  by  him,  the  said  Edward  Martin 
leased,  demised,  and  let  unto  him  all  of  that  certain  portion  of  what  was  known 
as  *  Green's  Building,'  then  being  fitted  up  and  occupied  as  a  cigar  stand,  be- 
ing the  north  front  portion  of  said  store,  together  with  the  exclusive  right 
and  privilege  to  sell,  vend,  and  have  sold,  in  and  upon  the  entire  premises 
formerly  occupied  by  the  firm  of  A.  I.  Weiler  A  Co.,  cigara  and  tobacco,  dur- 
ing the  entire  term  of  the  lease  of  said  premises  from  the  said  firm  to  the  said 
Edward  Martin."  That  on  the  fifth  day  of  May,  1886,  the  appellant,  in  an 
action  against  said  Edward  Martin,  attached  his  interest  in  the  entire  prem- 
ises. That  at  the  time  of  the  attachment  the  respondent  was  in  possession  of 
the  cigar  store.  That  it  fronted  upon  the  street,  and  was  partitioned  ofi'  from 
the  saloon,  but  communicated  with  it  by  means  of  a  small  window,  which 
could  be  opened  and  closed. 

The  sheriff,  when  he  levied  the  attachment,  closed  up  the  saloon,  and  it  re- 
mained closed  until  the  sheriff's  sale  on  the  twenty-fourth  day  6f  October, 
1886,  at  which  time  it  was  bid  in  by  one  Conroy  for  appellant.  The  respond- 
ent, during  the  time  the  saloon  was  closed,  remained  in  possession  of  the  cigar 
stand  the  same  as  before  the  attachment.  The  appellant,  after  purchasing 
Martin's  interest  in  the  leasehold  estate,  again  openol  and  continued  to  carry 
on  the  saloon,  but  refused  to  recognize  the  respondent's  right  **to  sell,  and 
have  sold, "  cigars  and  tobacco,  as  provided  in  his  lease  from  Martin,  which 
was  the  grievance  complained  of. 

The  case  was  tried  by  jury,  who  returned  a  verdict  in  favor  of  the  respond- 
ent for  tlie  sum  of  $500,  upon  which  the  judgment  appealed  from  was  en- 
tered. 

A  question  seems  to  have  been  made  at  the  trial  as  to  whether  the  appel- 
lant was  legally  required  to  allow  the  respondent  such  privilege  claimed  by 
him  in  regard  to  selling  cigars  and  tobacco  in  the  saloon.  The  latter's  lease 
from  Martin  was  in  writing,  but  not  upon  record,  and  a  question  aruse  as  to 
whether  the  appellant  or  his  agents  had  any  notice  of  there  being  any  such 
lease.  In  order  to  prove  such  notice,  the  respondent  testified  at  the  trial  that 
at  the  time  of  the  sheriff's  sale  he  gave  notice  to  the  sheriff,  and  the  latter  to 
all  the  by-standers,  including  the  appellant's  agents,  that  he  had  a  sublease 
of  the  cigar  store.  The  sheriff  also  testified  to  the  same  effect.  This  seems 
to  be  all  the  testimony  there  was  concerning  notice.  There  was  evidence 
that  one  O'Brien,  an  agent  of  the  appellant,  knew,  prior  to  the  attachment, 
that  the  respondent  had  the  exclusive  right  of  furnishing  all  the  cigars  sold 
in  the  saloon,  but  it  was  not  contended  that  the  said  agent  was  informed  that, 
the  respondent  had  the  lease  from  Martin,  nor  that  the  appellant,  or  any  of 
the  appellant's  agents,  had  any  such  information. 

The  court  gave  the  following  charge  to  the  jury:  "(1)  The  rule  of  law  is 
substantially  this:  When  a  party  gives  notice  to  another,  and  says  that  his 
claim  is  in  writing,  that  is  notice  of  all  that  the  writing  contains.  (2)  I  sub- 
mit this  question,  whether  the  manner  in  which  this  notice  was  given  would 
lead  defendant  to  know  that  a  writing  existed.  (3)  If  you  find  generiU  no- 
tice of  claim  and  possession  of  part  of  the  premises,  then  you  should  find 
whether  a  reasonable  man  or  a  prudent  man  would  have  inquired  further. 
(4)  The  right  to  sell  cigars  in  the  main  saloon  is  as  much  the  part  of  the 
grant  as  the  exclusive  possession  of  the  cigar  store  proper.  (5)  It  js  not  nec- 
essary that  the  defendant  should  have  had  any  notice  of  the  plaintiff's  claim 
at  the  time  of  the  attachment.  It  is  sufiicient  that  he  was  notified  prior  to 
the  sheriff's  sale.  (6)  If  Conroy,  the  purchaser,  and  Henarie  and  O'Brien, 
his  agent,  had  notice  at  the  time  of  the  sale  by  the  sheriff  that  Dickey  claimed 
v.l5p.no.9— 30 
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a  lease  of  the  cigar  store  in  fact,  I  leave  it  to  you  as  a  question  of  fact  whether 
a  reasonable  man  would  not  inquire  of  Dickey  as  to  the  terms  and  conditions 
of  the4ease.  It  is  not  necessary  that  they  should  have  read  the  lease;  but  if 
they  had  been  notified  at  that  time  that  there  was  a  lease,  Hud  had  reasonable 
ground  to  believe  that  it  was  in  writing,  they  were  bound  to  inquire  into  the 
contents  of  the  lease,  and  the  law  bound  them  by  the  contents  of  the  lease." 
To  each  of  these  instructions  the  appellant  duly  objected  and  excepted. 

The  questions  in  the  case  arise  out  of  the  court's  instructions.  It  seems  to 
me  that  they  are  all  faulty,  unless  it  be  the  fourth.  , 

The  firat  one — that  when  a  party  gives  notice  to  another,  and  says  that  his 
claim  is  in  writing,  that  is  notice  of  all  that  the  writing  contains — cannot  be 
correct.  Saying  that  the  claim  was  in  writing  might  make  it  the  duty  of  the 
person  to  whom  it  was  said  to  inquire  as  to  the  contents  of  the  writing;  and 
cases  might  arise  where,  if  such  person  failed  to  make  the  inquiiy,  he  would 
be  deemed  to  have  been  guilty  of  a  degree  of  negligence  fatal  to  his  claim  to 
be  considered  a  bona  fide  purchaser.  Williamson  v.  Broton^  15  N.  Y  354. 
In  this  case,  however,  the  respondent  stated  that  he  had  a  sublease  of  the 
cigar  store.  What  more  could  be  inferred  from  that  than  what  the  wprds 
implied?  Would  any  one  suppose  that,  because  he  l)ad  a  sublease  of  the  cigar 
store,  he  had  also  the  exclusive  privilege  to  sell,  vend,  and  have  sold  cigars 
and  tobacco  in  the  saloon?  Whether  the  lease  was  in  writing  or  not  was  of 
no  consequence;  he  said  what  it  was,  and  the  appellant  could  not  have  sup- 
posed it  contained  anything  more  than  what  he  said.  If  he  had  said  that  he 
had  a  claim  to  the  premises,  and  that  it  was  in  writing,  it  would  then  have 
behooved  the  appellant  to  inquire  regarding  the  contents  of  the  writing, — to 
have  sought  an  inspection  of  it;  but  under  the  circumstances  he  had  no  oc- 
casion to  make  any  inquiry.  The  respondent  stated  what  he  had,  and  the  ap- 
pellant accepted  the  statement.  If  a  person  were  about  to  purchase  a  fiuin, 
and  an  occupant  were  to  say  that  he  had  a  lease  of  the  orchard,  the  purchaser 
would  not  be  informed  that  the  occupant  also  had  a  right  to  the  meadow  or 
wood  land,  or  have  information  sufficient  to  put  him  upon  inquiry  as  to  any 
such  right.  Good  faith  in  such  a  case  demands  that  a  party  state  fully  and 
fairly  the  extent  of  his  claim;  otherwise,  persons  dealing  legitimately  in  re- 
gar4  to  the  property  would  be  liable  to  be  misled  to  their  prejudice. 

The  second  instruction  was  misleading.  It  left  the  jury  to  infer  that,  if 
the  manner  in  which  the  notice  was  given  led  the  appellant  to  know  that  a 
writing  existed,  it  would  make  him  chargeable  with  all  it  contained.  Such 
might  have  been  the  case  had  the  respondent  not  have  said  what  his  right 
was,  but,  when  he  said  that  he  had  "a  sublease  of  the  cigar  store,"  he  might 
reasonably  be  supposed  to  have  stated  the  extent  of  his  right.  The  statement 
tended  to  negative  any  right  to  the  saloon. 

The  third  instruction  was  also  misleading.  1  cannot  see  that  a  reasonable 
or  prudent  man,  having  genend  notice  that  the  respondent  claimed  and  had 
possession  of  the  cigar  stand,  under  the  circumstances  of  this  case,  should 
have  Inquired  whether  he  had  not  been  granted  the  right  to  vend  cigars  in 
the  saloon,  or  any  other  right  in  regard  to  the  saloon.  The  respondent  made 
known  his  right,  and  the  appellant  had  the  right  to  suppose  that  he  was  claim- 
ing the  extent  of  it.  The  court  charges  the  jury  that  the  right  to  sell  cigars 
in  the  main  saloon  was  as  much  a  part  of  the  grant  as  the  exclusive  posses- 
sion of  the  cigar  store  proper.  Conceding  this,  yet  it  does  not  follow  that,  be- 
cause the  respondent  was  invested  with  the  latter  right,  he  had  also  been  • 
granted  the  former.  The  fact  that  the  cigar  store  was  partitioned  off  from 
the  salooQ  would,  it  seems  to  me,  imply  that  the  respondent's  cigar  business 
in  that  locality  was  circumscribed.  In  any  event,  that  fact,  in  connection 
with  the  claims  he  interposed,  would  not  incite  any  inquiry  as  to  whether  an- 
other and  additional  right  had  not  been  gi*anted  him,  however  reasonable  or 
prudent  a  man  he  might  be. 
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The  form  of  the  instruction,  it  seems  to  me,  is  objectionable.  The  jury 
were  directed,  if  they  found  general  notice  of  claim  and  possession  of  a  part 
of  the  premises,  to  find  whether  a  reasonable  man  or  prudent  man  would  Iiave 
inquired. further,  but  were  not  informed  as  to  the  law  upon  tlie  subject.  Nor 
do  I  think  it  should  have  been  left  to  the  jury  as  to  whether  a  reasonable  mijn 
or  a  prudent  man  would  have  inquired  further,  in  the  event  suggested.  I 
think  the  court  should  have  told  the  jury  what  the  appellant's  duty  w«is  in 
case  they  found  the  general  notice  of  claim  and  possession  of  a  part  of  the 
premises  referred  to  in  the  charge,  and  not  left  them  to  speculate  upon  what 
a  reasonable  man  or  a  prudent  man  would  have  done  in  the  premises,  and  to 
draw  their  own  inference  as  to  the  result  of  their  finding. 

The  fifth  instruction  is  in  direct  conflict  with  the  provision  of  the  statute 
upon  the  subject.  Section  148,  Civil  Code,  provides  that  "from  the  date  of 
the  attachment  until  it  be  discharged,  or  the  writ  executed,  the  plaintilf,  as 
against  third  persons,  shall  be  deemed  a  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  of  the  property,  real  or  personal,  attached,  subject  to 
the  conditions  prescribed  in  the  next  section  as  to  re«il  property. "  This  court, 
in  Boehreinger  v.  Creighton,  10  Or.  42,  held  that  under  this  provision  an  at- 
taching creditor  without  notice  of  a  prior  unrecorded  deed  of  the  property, 
made  by  the  debtor  in  the  writ  to  a  third  person,  was  not  affected  by  such 
deed,  and  recognized  the  right  of  such  creditor  as  attaching  from  the  time  of 
the  levy,  and  as  having  priority  over  such  deed  where  the  creditor  had  not  re- 
ceived notice  of  it  prior  thereto. 

The  sixth  instruction  stands  upon  the  same  footing  as  the  others  referred 
to  as  being  faulty;  the  case  will  therefore  have  to  go  back  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered. 


(16  Or.  856) 

Gump  and  another  ©.  Halberstadt  and  another. 

{Supreme  Court  of  Oregon.    October  31,  1887.) 

Prauds,  Statute  of— Promise  to  Pay  Debt  of  Another. 

Plaintiff  had  taken  steps  to  brin^  an  action  on  a  promissory  note  made  by  H.,  and 
also  to  levy  an  attachment  on  his  property*  but  forebure  the  suit  and  attachment 
on  the  verbal  promise  of  L.  to  pay  the  note  within  a  reasonable  time  thereafter. 
Beidy  that  the  promise  of  L.  was  within  the  statute  of  frauds,  (Code  Or.  §  775,)  and 
could  not  be  enforced. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge. 
Alex.  Bernstein,  for  appellants.     Geo,  H.  Williams,  for  respondents. 

Lord,  C.  J.  This  was  an  action  to  recover  money,  which  was  tried  by  the 
court  without  a  jury,  and  judgment  entered  upon  the  following  findings  of 
fact  and  conclusions  of  law:  "(1)  That  on  October  1,  1884,  tlie  defendant 
Joseph  Halberstadt,  being  indebted  to  plaintiffs,  on  that  day  executed  and  de- 
livered to  them  his  certain  promissory  note  in  writing,  bearing  date  October 
1, 1884,  whereby  Halberstadt  promised  to  pay,  90  days  after  date,  to  the  order 
of  plaintiffs,  $88.40;  (2)  that  afterwards,  said  defendant  paid  on  said  note  the 
sum  of  $85.86,  and  at  the  date  of  the  commencement  of  this  action  there  re- 
mained due  and  unpaid  on  said  note  the  sum  of  $52.56,  which  is  still  due  and 

unpaid;  (3)  that  on  the day  of  September,  1885,  the  plaintiffs,  being 

the  owners  and  holders  of  said  promissory  note,  were  proceeding  to  collect  the 
same  from  the  defendant  Halberstadt,  and  had  already  taken  proper  legal  steps 
to  bring  an  action  on  said  note  against  Halberstadt,  and  to  levy  an  attach- 
ment on  his  property,  of  which  doings  of  the  plaintiffs  the  defendant  Lewis 
then  and  there  had  due  notice.  Whereupon  the  defendant  L.  H.  Lewis  re- 
quested the  plaintiffs  to  forbear  to  8u,e  said  HalUrstadt  on  said  demand,  and 
then  and  there  promised  to  plaintiffs  that,  if  plaintiffs  would  forbear  at  that 
time  to  sue  said  Halberstadt,  he,  said  L.  H.  Lewis,  would,  within  a  reason- 
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able  time  thereafter,  pay,  or  cause  said  debt  of  said  Halberstadt  to  be  fully 
paid,  to  plaintiffs.  That  a  reasonable  time  after  said  promise  of  defendant 
Lewis  had  elnpsed  before  the  commencement  of  this  action,  and  no  part  of 
this  demand  has  been  paid,  except  $35.86,  as  aforesaid,  and  said  Lewis  failed 
and  wholly  neglected  to  pay  or  cause  to  be  paid  any  part  of  the  balance  of 
$52.56  due  on  said  note  as.aforesaid.  (1)  That  the  promise  of  said  Lewis  to 
pay  or  cause  to  be  paid  said  demand  against  said  Halberstadt,  not  being  in 
writing,  was  void,  and  he  is  not  bound  thereby.  (2)  That  said  defendant  L. 
H.  Lewis  is  entitled  to  judgment  for  his  costs  and  disbui-sements.^ 

There  is  but  one  question  presented  by  this  appeal,  and  that  is  whether  the 
verbal  promise  of  tlie  defendant  Lewis  to  pay  the  debt  or  balance  due  on  the 
note,  in  consideration  that  the  plaintiffs  would  forbear  to'sue  and  attach  the 
property  of  the  defendant  Halberstadt,  was  void  by  the  statute  of  frauds. 

It  is  provided  by  the  Code  tliat,  "in  the  following  cases,  the  agreement  is 
void,  unless  the  same,  or  some  note  or  memoi^ndum  thereof,  expressing  the 
consideration,  be  in  writing  and  subscribed  by  the  party  to  be  charged,  etc 
(2)  An  agreement  to  answer  for  the  debt,  default,  or  miscarriage  of  another." 
Code*  §  775. 

It  is  admitted  that  no  writing  of  the  defendant's  promise  was  given,  or  that  he 
received  any  consideration  or  benefit  for  his  promise  to  pay  the  debt  of  the 
defendant  Halberstadt.  Nor  did  the  plaintiffs  intend  to  release  the  original 
debtor,  Halberstadt,  from  his  obligation,  as  the  present  action  indicates,  but 
regarded  the  defendant  Lewis  only  as  an  additional  security  for  the  debt,  the 
debt  itself  still  remaining  in  full  force  and  unaffected  by  the  transaction.  It 
was  clearly  an  agreement  to  pay  or  answer  for  the  default  of  another,  with- 
out any  consideration  inuring  to  the  defendant  Lewis,  who  made  the  prom- 
ise, and,  not  being  in  writing,  falls  within  the  language  of  the  statute  and  is 
void.  It  may  be  that  to  forbear  to  sue  and  attach,  or  to  discontinue  a  cause, 
and  to  relinquish  property  attached,  would  constitute  an  adequate  considera- 
tion for  the  promise  of  the  defendant  Lewis;  but  this  does  not  remove  the  dif- 
ficulty, unless  the  agreement  is  in  writing.  To  forbear  to  sue  when  requested, 
was  a  sufficient  consideration  at  common  law  to  support  the  promise,  and  it 
is  still  a  su^cient  consideration,  if  expresned  in  writing,  as  required  by  the 
statute. 

"The  mere  fact,"  says  Mr.  Reed,  "that  the  consideration  of  the  guaranty 
is  a  forbearance  on  part  of  the  promisee  to  proceed  against  the  party  an- 
swered for,  will  not  make  an  exception  to  the  statute."  1  Reed,  St.  Frauds,  § 
38,  and  notes  of  authorities.  Baylies,  Sur.  §  12.  p.  80,  and  note  2.  In  Wat- 
son V.  Randall,  20  Wend.  201,  it  was  held  that  an  agreement  to  forbear  to 
sue  a  debtor  is  a  good  consideration  for  the  promise  of  a  third  person  to  pay 
the  debt;  but  to  render  the  promise  obligatory  it  must  be  in  writing.  "The 
cases  are  all  uniform  on  the  point,"  said  Nelson,  C.  J.,  "that  the  promise  to 
pay  in  consideration  of  forbearance  is  within  the  statute."  "To  bind  one, 
therefore,"  said  Shaw,  C.  J.,  "for  the  debt  or  default  of  another,  two  things 
must  concur:  First,  a  promise  on  good  consideration;  and,  secondly,  by  evi- 
dence thereof  in  writing."  Nelson  v.  Boynton,  3  Mete.  396.  The  general 
rule  Ls  stated  to  be  that,  while  the  debt  remains  a  subsisting  demand  against 
the  original  debtor,  the  promise  of  a  third  person  is  collateral,  and  must  be  in 
writing;  but  there  is  an  exception  to  this  rule,  to  which  we  may  presently  ad- 
vert. Roane,  J.,  said:  "The  distinction  seems  to  be  this:  that  where  the 
person  on  whose  behalf  the  promise  is  made  is  not  discharged,  but  the  person 
promising  agrees  to  see  the  debt  paid,  so  that  the  promisee  has  a  double  rem- 
edy, the  promise  is  considered  as  collateral,  and  must  be  in  writing."  Wag^ 
goner  v.  Qray,  2  Hen.  &  M.  612.  An  agreement  to  forbear  suit  against  the 
original  debtor,  at  the  request  of  a  third  person,  to  answer  for  the  debt,  is  a 
collateral  promise,  and  is  within  the  statute,  and  void  unless  in  writing. 

In  Robinson  v.  Oilman,  43  N.  H.  491,  Bell,  J.,  said:  "To  except  a  prom- 
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ise  from  the  statute,  it  is  never  sufficient  that  the  promisee  has  agreecl  to  al- 
low time  to  the  dehioT,  {Jackson  v.  Rayner,  12  Johns.  291;  Smith  v.  Ives, 
15  Wend.  182;  Packer  v.  Wilson,  Id.  343;  Watson  v.  Ratidalh  20  Wend. 
20i;)  or  to  forbear  to  bring  a  suit  against  him  at  the  time,  {Simpson  v.  Pair 
ten,  4  Johns.  422;  King  v.  Wilson,  2  Strange,  873;  Fish  v.  Hutchinson,  2 
Wils.  94;  Kirkham  v.  Marter,  2  Barn.  &  Aid.  613,  1  Saund.  211a;)  or  haa 
discharged  suit  against  him,  {Nelson  v.  Boynton,  3  Mete.  396;  Tomlinson  v. 
QelL,  6  Adol.  &  E.  564;)  or  has  released  to  the  debtor  any  lien,  {Malloi^  v. 
Qillett,  21  N.  Y.  412;  Fay  v.  Bell,  Hill  &  D.  251;)  or  pledge,  {Clancy  V. 
Piggott,  2  Adol.  &  E.  473;)  or  an  attachment,  {Smith  v.  Weed,  20  Wend. 
184;)  or  levy,  {Mercium  v.  Mack,  10  Wend.  461;  Chater  v.  Beckett,  7  Term 
K.  201.)" 

Mr.  Brown  holds  that  the  mere  relinquishment  of  a  lien  by  the  creditor  does 
not  lake  the  promise  out  of  the  statute.  Brown,  St.  Frauds,  195-204;  Brandt, 
Sur.  §  50;  1  Reed,  St.  Frauds,  §  38. 

In  Nelson  v.  Boynton,  3  Metc^  396,  the  creditor  sued  his  debtor,  and  seized 
his  property  under  an  attachment.  The  defendant  promised  to  pay  the  debt, 
in  consideration  of  a  discontinuance  of  the  action.  This  was  done  and  the 
lien  of  the  attachment  Jost,  but  the  debt  remained  against  the  original  debtor. 
After  a  careful  discrimination  of  the  authorities,  Shaw,  C.  J.,  declared  that 
the  promise  was  void  because  not  in  writing.  In  Malloiy  v.  Qillett,  21  X. 
Y.  412,  the  plaintiff  liad  performed  repairs  on  a  boat  which  was  in  his  pos- 
session, having  a  lien  on  it  for  the  value  of  his  work.  He  refused  to  part 
with  the  possession  until  the  lien  was  satisfied,  when  the  defendant  promised, 
if  he  would  deliver  the  boat  to  the  owner,  he  would  pay  the  amount  due, 
whereupon  the  boat  was  delivered  to  the  owner.  It  was  held  that  the  engage- 
ment or  promise,  being  to  pay  the  debt  of  another,  was  void,  because  there 
was  no  note  or  memorandum  thereof  in  writing.  See,  also,  Waldo  v.  Simon- 
son,lS  Mich.  345;  Stewart  v.  Campbell,  58  Me.  439. 

The  findings  in  the  case  at  hand  do  not  indicate  'definitely  that  a  suit  was 
actually  begun,  and  a  lien  created,  under  the  attachment  whi6h  was  relin- 
quished by  the  plaintiffs  by  reason  of  the  promise  of  the  defendant  Lewis,  but 
rather  that  legal  steps  were  being  taken  to  begin  a  suit  for  that  purpos^, 
which  the  defendant  Lewis  knew,  and  by  his  promise  to  pay  the  debt  induced 
the  plaintiffs  to  forbear  to  prosecute.  The  findings  ought  to  have  been  made 
more  definite;  but,  in  this  view,  the  case  has  no  footing  to  stand  upon.  The 
oral  argument,  however,  assumed  and  seemed  to  concede  that  a  suit  had  been 
actually  commenced,  and  a  levy  made,  under  an  attachment  which  the  plain- 
tiffs had  abandoned  by  discontinuing  their  suit,  at  the  request  of  the  defend- 
ant Lewis,  on  his  promise  to  pay  the  debt  of  the  defendant  Halberstadt;  and 
on  this  theory  it  was  claimed  that  the  promise  of  the  defendant  Lewis  was  not 
founded  upon  forbearance  alone,  but  the  added  new  and  original  consideration 
of  harm  or  prejudice  to  the  plaintiffs,  as  one  of  the  newly-contracting  parties, 
which  the  relinquishment  of  the  lien  by  discontinuance  of  the  suit  involved. 

In  Dunlap  v.  Thome,  1  Rich.  (S.  C.)  213,  Butler,  J.,  said:  "When  one 
person  has  a  complete  and  enforceable  lien*  on  the  property  of  his  debtor,  a 
promise  of  a  third  to  pay  the  debt,  on  condition  that  the  property  under  the 
lien  is  given  up,  will  be  held  binding,  and  not  within  the  statute  of  frauds. 
This,  upon  the  ground  that  the  release  of  the  lien  is  the  surrender  of  a  secu- 
rity operating  in  the  nature  of  a  payment,  and  therefore,  if  not  a  benefit  to 
the  promisor,  is  a  prejudice  to  the  creditor  to  the  extent  of  his  loss."  See, 
also,  Shook  v.  Vanmater,  22  Wis.  507.  But  this  view  does  not  seem  to  be 
weU  sustained  on  principle  or  authority,  and  is  subjected  to  a  crushing  criti- 
cism by  Mr.  Brandt,  in  which  he  suggests  (precisely  what  is  the  fact  in  the 
case  at  hand)  that  the  surrender  of  the  lien  does  not  usually  extinguish  the 
original  debt,  and  that,  when  it  does  have  that  effect,  the  promise  is  not  within 
the  statute.    He  says:   "The  surrender  of  the  lien,  being  a  detriment  to  the 
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creditor,  is  undoubtedly  a  sufficient  consideration  for  the  promise;  but  why  it 
^iiould  take  the  promise  out  of  the  statute,  any  more  than  any  consideration 
which  is  a  detriment  to  the  creditor,  or  in  fact  any  other  sufficient  considera- 
tion, it  is  difficult  to  perceive."     Brandt,  Sur.  §  50. 

In  Curtis  v.  Broum,  5  Gush.  488,  Shaw,  C.  J.,  said:  "It  is  not  a  sufficient 
ground  to  prevent  the  operation  of  the  statute-of  frauds  that  the  promisee  has 
relinquished  an  advantage,  or  given  up  a  lien,  in  consequence  of  the  promise, 
if  that  advantage  has  not  also  directly  inured  to  the  benefit  ol  the  promisor. 
The  cases  in  which  it  has  been  held  otherwise  are  those  where  the  promisee 
has  relinquished  some  lien,  benefit,  or  advantage  for  securing  or  recovering 
his  debt,  and  where,  by  such  relinquishment,  the  same  interest  or  advantage 
has  inured  to  the  benefit  of  the  promisor.  In  such  case,  although  the  result 
is  that  the  payment  of  the  debt  of  a  third  person  is  effected,  it  is  so  incident- 
ally and  indirectly,  and  the  substance  of  the  contract  is  the  purchase  by  the 
promisor  of  the  promisee  of  the  lien,  right,  or  benefit  in  question."  Wilh  v. 
Brovm,  118  Mjiss.  138;  Furbish  v.  Goodnow,  98  Mass.  296. 

In  Fullam  v.  Adams,  37  Vt.  401,  Poland,  C.  J.,  said:  "We  believe  it  will 
be  found  that,  in  all  the  cases  now  regarded  as  sound,  where  it  has  been  held 
that  a  parol  promise  to  pay  the  debt  of  another  is  binding,  the  promisor  held 
in  hands  funds,  securities,  or  property  of  the  debtor  devoted  to  the  payment 
of  the  debt,  and  his  promise  to  pay  attaches  upon  his  obligation  or  duty  grow- 
ing out  of  the  receipt  of  such  fund."  While"  it  is  true  that  some  of  the  au- 
thorities cited  indicate  that  the  promise  must  be  an  original  undertaking  on  a 
valid  consideration,  moving  from  the  creditor  to  the  promisor,  to  take  the 
case  out  of  the  statute,  ( Wills  v.  Brown,  Furbish  v.  Qoodnow,  Robinson 
V.  Qilman,  supra,)  others  indicate  that  it  makes  no  difference  in  regard  to 
the  party,  debtor  or  creditor,  from  whom  the  consideration  moves,  to  have 
that  effect,  (Fullam  v.  Adams  and  Mallory  v.  Qillett,  supra,) — a  distinction 
which  makes  no  difference,  so  far  as  affects  this  case,  as  there  is  no  pretense 
that  the  relinquishment  of  the  lien  inured  to  the  benefit  of  the  defendant 
Lewis,  or  that  he  held  any  funds  or  securities  or  other  property  of  the  defend- 
ant Halberstadt  to  be  devoted  to  the  payment  of  the  debt. 

As  the  case  stated  is  not  within  the  exceptions  of  the  statute  which  makes 
such  parol  promise  binding,  there  was  no  error,  and  the  judgment  must  be 
affirmed. 


(20  Nev.  38) 

State  ex  rel.  Springer  t>.  Preble.    (No.  1,251.) 

{Supreme  Court  of  'Nevada,    October  28,  1887.) 

Public  Lands  —  Purchase  of  Lands  Granted  to  State — Preferred  Applicant  En- 
titled TO  640  Acres. 

Under  the  Nevada  act  of  1881  (St.  1881,  p.  115)  amending  the  act  of  t873  entitled 
**  An  act  to  provide  for  the  selection  and  sale  of  lands  that  have  been,  or  may 
hereafter  be,  granted  by  the  United  States  to  the  state  of  Nevada,"  as  farther 
amended  by  theactof  1885,  (St.  1885,  p.  105,)  an  applicant  claiming  a  preferred  right 
of  purchase  is  not  limited  to  320  acres,  but  is  entitled  to  640  acres. 

On  rehearing.    For  original  opinion  see  14  Pac.  Rep.  584. 

Hawlet,  J.  Respondent  in  his  petition  for  rehearingelainis — forthe^rst 
time — that  when  relator's  *' application  to  purchase  was  made,  and  affidavit  of 
preferred  right  filed,  a  party  was  entitled  to  a  preferred  right  to  only  320  acres 
of  state  lands. "  This  claim  is  based  upon  the  theory  that  under  the  provisions 
of  section  3  of  the  act  fixing  the  price,  and  defining  the  amount  of  land  al- 
lowed to  each  applicant,  (St.  1881,  p.  115,)  the  first  applicant  is  the  only  party 
entitled  to  purchase  640  acres  of  land.  Section  3  reads  as  follows:  "All  agri- 
cultural and  grazing  lands  selected  under  the  two-million-acre  grant  of  June 
16, 1880,  may  be  sold  in  tracts  equal  to  one  section  to  each  applicant,  notwith- 


Digitized  by 


Google 


Nev.]  STATE  r.  pebble.  471 

standing  such  applicant  may  have  heretofore  purchased  three  hundred  and 
twenty  acres  of  the  state." 

A  rehearing  was  granted  for  the  purpose  of  considering  tlie  question  wliether 
this  statute  applies  to  applicants  claiming  a  preferred  right,  as  well  as  to  first 
applicants. 

It  is  conceded  that  the  lands  in  question  are  of  the  character  designated  in 
section  3.  In  determining  the  question  at  issue,  the  various  statutes  relating 
to  the  sale  and  purchase  of  state  lands  must  be  considered  in  pari  materia. 
Section  12  of  the  act  of  1873,  in  direct  terms,  limits  the  applicant  of  a  pre- 
ferred right  to  320  acres.  The  same  limitation  is  expressed'  in  section  13  of 
the  act  of  1873  as  to  all  applicants.  "No  person  shall  be  allowed  to  purchase 
more  than  three  hundred  and  twenty  acres  of  land  from  the  state  under  the 
provisions  of  this  act."  St.  1873,  p.  124,  §  13.  Thus  the  law  stood  until 
1881,  when  the  legislature  declared  in  an  independant  act  that  certain  lands 
might  be  sold  'Mn  tracts  equal  to  one  section  to  each  applicant,"  and  that  "all 
acts  and  parts  of  acts  heretofore  passed,  so  fi;r  only  as  they  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed."  St.  1881,  p.  116.  The  effect  of 
the  statute  of  1881  was  to  repeal  the  limitation  of  the  number  of  acres  ex- 
pressed in  section  12,  as  well  as  in  section  13.  of  the  act  of  1873,  and  to  extend 
the  amount  of  land  which  each  applicant  might  be  allowed  to  purchase  to  640 
acres.  The  statute  is  not  susceptible  of  any  other  construction.  No  distinc- 
tion was  made,  or  intended  to  be  made,  as  to  the  amount  of  land  which  any 
applicant  of  either  class,  might  purchase.  It  is  apparent,  upon  an  examina- 
tion of  the  various  statutes  upon  this  subject,  that  the  legislature  never  in- 
tended to  be  guilty  of  the  absurdity  and  injustice  of  allowing  an  applicant 
who  simply  made  the  first  application  to  purchase  lands,  without  ever  having 
had  any  occupation  or  possession  therQof,  640  acres,  and  limiting  the  right  of 
an  applicant  who  had  occupied  and  possessed  the  land — and  for  that  reason 
was  allowed  a  preferretl  right — to  only  320  acres. 

The  respondent,  to  maintain  his  case,  relies  upon  the  further  fact  that  in 
1885  section  12  of  the  act  of  1873  was  changed  so  as  to  give  an  occupant  or 
party  in  possession  "a  preferred  right  to  purchase  all  the  land  that  he  or  she 
may  be  entitled  to  purchase."  St.  1885,  p.  105,  §  13.  This  fact,  however, 
does  not  give  any  strength  in  support  of  respondent's  views;  but,  ontheother 
hand,  it  is  in  perfect  harmony  with  the  construction  which  we  have  given  to 
the  statute  of '1881,  and,  when  read  and  considered  in  connection  ^ith  the 
previous  statutes,  clearly  shows  that  it  was  always  the  intention  of  the  legis- 
lature, when  enacting  laws  upon  this  subject,  to  give  both  classes  of  applicants 
the  right  to  purchase  the  same  amount  of  land.  The  act  of  1885  was  intended 
to  embrace  the  entire  law  of  the  stiite  relative  to  the  "selection  and  sale  of 
lands, "  and  the  legislature  incorporated  therein  many,  if  not  all,  of  the  essential 
provisions  of  the  act  of  1873,  with  such  changes  as  had  been  made  by  the  sub- 
sequent acts,  including  the  act  of  1881,  and  added  such  other  provisions  as 
were  deemed  necessary  to  make  a* complete  law  upon  the  subject;  hence  when 
section  12  of  the  act  of  1873  came  up  for  review,  it  was  so  changed  as  to  con- 
form to  the  then  existing  laws,  and  section  13  of  the  act  of  1873  was  likewise 
changed,  so  as  to  read  substantially  the  same  as  section  3  of  the  act  of  1881, 
providing  for  the  sale  of  lands  "in  tracts  equal  to  one  section  to  each  appli- 
cant;" and  this  is  the  only  section  defining  the  amount  of  land  that  any  ap- 
plicant of  either  class  is  entitled  to  purchase.  The  statutes  refeiTcd  to  are 
too  plain  to  require  any  further  comment  or  discussion. 

Let  the  writ  of  mandamus  issue  as  heretofore  ordered. 

Lbonabd,  J.,  {concurring.)  Without  expressing  any  opinion  as  to  the  cor- 
rectness of  the  reasoning  and  judgment  of  the  court  heretofore  filed  herein, 
but  deeming  the  same  the  law  of  the  case,  I  concur  in  this  opinion  and  order. 
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(20  NeT.  71) 

Leete  f).  Sutherland.    {No,  1,268.) 

(Supreme  Court  of  Nevada.    November  1,  1887.) 

Appeal  —  Review  op  Order  Granting  New  Trial  —  Pbesdmption  that  Affidavii8 
WERE  Sufficient. 

An  appeal  from  an  order  of  the  trial  court  granting  a  new  trial  on  the  grounds  of 
surprise  and  irregularity  in  the  proceedings,  cannot  be  reviewed  where  the  record 
does  not  disclose  the  necessary  affidavits,  but  it  will  be  presumed  that  such  affida- 
vits were  used  in  support  of  the  motion,  and  the  order  will  stand. 

Appeal  from  district  court,  Onnsby  county;  R.  Rising,  Judge. 
H,  F.  Bartine,  for  plaintiff  and  respondent.     2\  Coffin^  for  defendant  and 
appellant. 

Belknap,  J.  This  is  an  appeal  from  an  order  granting  a  new  trial.  Ap- 
plication for  the  Girder  was  made  to  the  district  court  upon  the  ground  of  ir- 
regularity upon  the  part  of  the  adverse  party,  and  in  the  proceedings  of  the 
court,  and  surprise  which  ordinary  prudence  could  not  have  guarded  against. 

Motions  for  new  trials  for  these  causes  must  be  supported  by  affidavits. 
The  record  does  not  contain  the  affidavits  used  in  support  of  the  motion.  We 
are,  therefore,  unable  to  review  the  ruling  of  the  district  court.  In  the  ab- 
sence of  an  affirmative  showing  to  the  contrary,  the  presumption  is  that  affi- 
davits were  used  in  support  of  the  motion,  and  that  the  ruling  was  correct. 

The  order  of  the  district  court  is  affirmed. 


(20  Nev.  78) 

State  ex  rel.  Wilkins  t?.  Hallock.     (No.  1,270.) 

{Supreme  Court  of  Nevada.    October  28, 1887.) 

Statbs  and  Statb  Officers— Appropriations— Payment  from  Fund  for  Following 
Year. 

Where  the  legislature,  at  each  biennial  session,  appropriated  money  for  the  sup- 
port of  the  ^ovcrDnient  for  the  two  years  then  running,  and  wh«re  the  legislature 
acquiesced  m  the  construction  put  upon  the  law  by  the  fiscal  officers  of  the  stat«, 
that  the  appropriation  was  intended  to  meet,  within  the  named  fiscal  years,  the  lia- 
bilities incurred  during  those  years,  he/d,  that  the  comptroller  properly  refused  to* 
settle  a  liability  incurred  during  the  twenty-second  fiscal  year  from  a  fund  appro- 
priated for  the  support  of  the  government  during  the  twenty-third  and  twenty- 
fourth  fiscal  years. 

Application  for  mandamus, 

T,  Coffin,  for  relator.    The  Attomey  General,  for  respondent. 

Belknap,  J.  The  statute  entitled  "An  act  to  authorize  and  require  the 
payment  of  rewards  in  certain  cases"  (section  1918,  Gen.  St.)  requires  the  gov- 
ernor of  the  state  to  offer  a  standing  reward  of  $250  for  the  arrest  of  each 
person  engaged  in  robbery  upon  the  highway.  The  reward  is  payable  upon 
the  conviction  of  the  person  or  persons  arrested.  Durinsf  the  year  1885,  the 
relator  arrested  two  persons  in  the  act  of  committing  a  robbery  upon  the  high- 
way. They  were  convicted  of  the  offense  within  the  same  year.  In  the  year 
1877,  he  presented  his  claim  for  the  sum  of  $500  for  the  services,  to  the  state 
l>oard  of  examiners.  The  claim  was  allowed.  The  comptroller  refuses  to  is- 
sue his  warrant  for  the  amount.  It  is  his  duty  to  issue  it,  if  there  Is  a  fund 
in  the  state  treasury  subject  to  its  payment.  ' 

It  is  claimed  that  the  sum  of  $2,000,  appropriated  for  the  payment  of  re- 
wards offered  by  the  governor,  and  found  in  section  28  of  the  general  appro- 
priation bill,  is  applicable  to  the  payment  of  the  claim.  St.  1887,  p.  114.  By 
the  first  section  of  this  law  it  will  be  seen  that  the  appropriations  therein  made 
are  for  the  various  purposes  mentioned,  "and  for  the  support  of  the  govern- 
ment of  the  state  of  Kevada,  for  the  twenty-third  and  twenty-fourtli  fiscal 
years. "    At  each  biennial  session  the  legislature  appropriates  money  for  the 
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purpose  of  carrying  on  the  government  for  the  two  years  then  mnning>  The 
appropriating  clause  employed  in  bills  of  this  character  is  uniformly  the  same, 
in  form,  as  that  above  quoted.  The  fiscal  officers  of  the  state  government 
have  uniformly  construed  these  laws,  by  usage,  as  intending  an  appropriation 
for  the  limited  time  only;  that  is  to  say,  the  appropriation  is  to  meet,  within 
the  named  fiscal  years,  the  liabilities  Incurred  during  these  years.  Unex- 
pended balances  against  which  no  warrants  have  been  drawn  are  considered 
as  having  lapsed,  and  are  carried  to  the  general  fund  of  the  treasury.  This 
manner  of  treating  appropriations  made  for  the  support  of  the  civil  govern- 
ment is  known  to  the  legislature  from  the  annual  reports  of  the  comptroller, 
submitted  at  each  session  for  its  information,  (section  1809,  Gen.  8t.,)  and 
presumably  becomes  known  to  the  members  in  apportioning  the  revenues  of 
the  state,  and  in  informing  themselves  concerning  the  general  transactions  of 
the  comptroller's  office.  The  legislature  has  acquiesced  in  and  sanctioned  this 
construction,  by  employing  the  same  general  language  in  the  appropnating 
clause  at  each  successive  session,  and  by  the  enactment  of  special  deficiency 
bills  in  eases  where  the  liabilities  contracted  for  the  particular  purpose,  and 
within  the  given  period,  exceed  the  amount  of  the  appropilation. 

Obeying  the  intention  of  the  legislature,  the  comptroller  properly  refused 
to  settle  a  liability  incurred  during  the  twenty-second  fiscal  year  from  a  fund 
appropriated  for  the  support  of  the  government  during  the  twenty-third  and 
twenty-fourth  fiscal  years.    Mandamus  denied. 


(5  UUb,  362) 

United  States  t>.  Church  of  J^us  Christ  of  Latter-Day  Saints  and 

othera. 

{Supreme  Court  of  Utah.     November  6,  1887.) 

1.  Territories — Acts  may  be  Amended  or  Annulled  by  Congress — No  Hbsebvation 

Necessary. 

Acts  of  territorial  legislatures  may  be  amended  or  abrogated  by  congress,  even 
thoagli  the  right  so  to  do  is  not  especially  reserved  in  the  organic  act  of  the  territory. 

2.  Same— CHURck  op  Laitek-Day  Saints — Oharteh  Gives  no  Vested  Riohtb. 

The  Utah  act  of  January  19,  1855,  incorporating  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  conlerred  upon  such  corporation  certain  rights  and  privileges, 
and  the  charter  so  granted  was  accepted  by  the  cliurch.  Held,  that  this  grant  and 
acceptance  did  not  give  the  corporation  any  vested  rights. 

3.  Same — Act  of  Congress  Annulling  Portions  op  Charter— Excepted  Portions  not 

MADE  United  States  Law. 

The  act  of  congress  of  July  1,  1862,  §  2,  annulling  certain  portions  of  the  charter 
of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  did  not,  by  excepting  a  portion 
of  the  charter  from  the  operation  of  the  act,  make  such  excepted  ix)rtions,  in  effect, 
a  law  of  tlie  United  States.  ^ 

4.  Same— Act  op  Congress  Annulling  Charter— Power  to  Dissolve  Corporation. 

The  act  of  congress  of  March  3,  1887,  §  17,  annulled  the  charter  granted  by  the 
legislature  of  the  territory  of  Utah  to  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  i/ie/d,  that  congress  had  power,  by  the  same  act,  to  dissolve  said  corporation. 
6.  Same— Possession  of  Realty  in  Excess  of  Limit — Appointment  of  Reoeiver. 

The  act  of  congress  of  July  1, 1862,  §3,  provides  that  no  corporation  or  association 
for  religious  purposes  shall  acquire  or  hold,  in-  any  territory  of  the  United  States, 
real  estate  of  greater  value  than  $50,000.  From  the  showing  of  facts  it  appears  that 
the  corporation  known  as  the  Church  of  Jesus  Christ  of  Latter-Day  Saints  holds 
property  largely  in  excess  of  the  limit  tixed  by  congress.  Hald^  that  this  showing 
13  sutiicient  to  authorize  the  appointment  of  a  receiver  for  the  corporation. 

Original  case  in  supreme  court. 

Geo,  8.  Peters,  Wm.  J.  Clarke,  and  Henry  W.  Hohson,  for  the  United  States. 
/.  O.  Broadhead,  J.  E,  McDonald,  F,  8.  Richards,  and  Le  Qraiide  Young, 
for  defendants. 

Zanb,  C.  J.  The  complainant  filed  in  this  court  its  bill  in  chancery  under 
an  act  of  congress  in  force  March  3,  1887.     The  bill  prayed  that  a  decree  be 
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made  by  this  court  forfeiting  the  charter  and  dissolving  the  corporation  known 
as  the  "  Church  of  Jesiis  Christ  of  Latter-Day  Saints, "  as  well  as  for  the  appoint- 
ment  of  a  receiver  of  the  assets  of  the  corporation,  until  disposition  could  be 
made  thereof  according  to  law,  and  for  other  relief.  The  motion  for  the  ap- 
pointment of  a  receiver  is  now  submitted  for  our  decision,  on  the  bill  and  the 
facts  as  stated  in  a  stipulation  entered  into  by  the  parties  and  filed  in  the 
case. 

On  the  eighth  day  of  February,  1851,  the  assembly  of  the  so-called  state  of 
Deseret,  afterwards  organized  as  the  territory  of  Utah,  passed  an  ordinance 
incorporating  the  Church  of  Jesus  Christ  of  Latter-Day  Saints.  After  the 
organization  of  the  territory  of  Utah,  this  ordinance  was  re-enacted  January 
19,  1855,  by  the  legislature  and  approved  by  the  governor  of  the  territory. 
This  is  the  charter  in  question.  Its  terms  are  as  follows: 
"An  Ordinance  Incorporating  the  Church  of  Jesus  Christ  of  Latter-Day 

Saints. 

"Section  1.  Be  it  ordained  by  the  general  assembly  of  the  state  of  Deseret, 
that  all  that  portion  of  the  inJiabitants  of  said  state  which  now  are,  or  hereafter 
may  become,  residents  therein,  and  which  are  known  and  distinguished  as 
•  The  Church  of  Jesus  Christ  of  Latter-Day  Saints,*  are  hereby  incorporated, 
constituted,  made,  and  declared  a  body  corporate,  with  perpetual  succession, 
under  the  original  name  and  style  of  •  The  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,*  as  now  organized  with  full  potoer  and  authority  to.^ue  and  be 
sued,  defend  and  be  defended^  in  all  courts  of  law  or  equity  in  this  state;  to 
establish,  order,  and  regulate  worship;  and  AoZd  and  occrtpy  reaZ  and  personal 
estate,  and  have  and  use  a  seal,  which  tiiey  may  alter  at  pleasure. 

"Sec.  2.  And  be  it  further  ordained  that  said  body  or  cliurch  as  a  relig- 
ious society,  may  at  a  general  or  special  conference,  elect  one  •  trustee  in  trusl,' 
and  not  to  exceed  twelve  assistant  trustees,  to  receive,  hold,  buy,  sell^  manage, 
use,  and  control  the  real  and  personal  property  of  said  church,  which  said 
property  shall  be /ree  from  taxation;  which  trustee  and  assistant  trustees, 
when  elected  or  appointed,  shall  give  bonds,  with  approved  security,  in  what- 
ever sum  the  said  conference  may  deem  sutficient,  for  the  faithful  performance 
of  their  several  duties;  which  said  bonds,  when  approved,  shall  be  filed  in  the 
general  church  recorder's  oflice,  at  the  seat  of  general  church  business,  when 
said  bonds  are  approved  by  said  conference;  and  said  trustee  and  assistant 
trustees  shall  continue  in  office  during  the  pleasure  of  said  church;  and  there 
shall  also  be  made,  by  the  clerk  of  the  conference  of  said  church,  a  certificate 
of  such  election  or  appointment  of  said  trustee  and  assistant  trustees,  which 
shall  be  recorded  in  the  general  church  recorder's  office,  at  the  seat  of  general 
church  business;  and  when  said  bonds  are  filed,  and  said  certificates  recorded, 
said  trustee  or  assistant  trustees  may  receive  property,  real  or  personal,  by 
gift,  donation,  bequasts,  or  in  any  manner,  not  incompatible  with  the  prin- 
ciples of  righteousness  or  the  rules  of  justice;  inasmuch  as  the  same  shall  be 
used,  managed,  or  disposed  of  for  the  benefit,  improvement,  erection  of  houses 
for  public  worship  and  instruction,  and  the  well-being  of  said  church. 

"Sec.  3.  And  be  it  further  ordained  that,  as  said  church  holds  the  constitu- 
tional and  original  right,  in  common  with  all  civil  and  religious  communities, 
« to  worship  God  according  to  the  dictates  of  conscience;'  to  reverence  com- 
munion agreeably  to  the  principles  of  truth,  and  to  solemnize  marriage  com- 
patible  with  the  revelations  ofjesius  Christ, — for  the  security  and  full  enjoy- 
ment of  all  blessings  and  privileges  embodied  in  the  religion  of  Jesus  Christ, 
free  to  all,  it  is  also  declared  that  said  church  does  and  shall  possess  and  enjoy 
continually  the  power  and  authority,  in  and  of  itself,  to  originate,  make,  pass, 
and  establish  rules,  regulations,  ordinances,  laws,  customs,  and  criterions,  for 
the  good  order,  safety,  government,  convenience,  comfort,  and  control  of  said 
church,  and  for  the  punishment  or  forgiveness 'of  all  offenses  relative  to  fel- 
lowship, according  to  church  covenants;  that  the  pui-suit  ot  bliss,  and  the 
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enjoyment  of  life,  in  eveiy  capacity  of  public  association  and  domestic  Ttappi- 
ness,  temporal  esapansion,  or  spiritual  increase  upon  the  earth,  may  not  /c- 
gally  be  questioned:  provided,  however,  that  each  and  every  act  or  practice 
so  established,  or  adopted  for  law  or  custom,  shall  relate  to  solemnities,  sac- 
raments, ceremonies,  consecrations,  endowments,  tithings,  marriages,  /elloto- 
ship,  or  the  religious  duties  of  man  to  his  Maker;  inasmuch  as  the  doctrines, 
principles,  practices,  or  performances  support  virtue  and  increase  morality, 
and  iire  not  inconsistent  with  or  repugnant  to  the  constitution  of  the  United 
States,  or  of  this  state,  and  are  founded  in  the  revelations  of  the  Lord. 

"Sec.  4.  And  be  it  further  ordained  that  said  church  shall  keep,  at  every 
fully  organized  branch  or  stake,  a  registry  of  marriages,  births,  and  deaths, 
free  for  the  inspection  of  all  membere,  and  for  their  benefit. 

"Sec.  6.  And  be  it  furtlier  ordained  that  the  presidency  of  said  church  shall 
fill  all  vacancies  of  the  assistant  trustees,  necessary  to  be  filled,  until  super- 
seded by  the  conference  of  said  church. 

"Sec.  6.  Be  it  further  ordained  that  no  assistant  trustee  or  trustees  shall 
transact  business  in  relation  to  buying,  selling,  or  otherwise  disposing  of 
church  property,  without  the  consent  or  approval  of  the  trustee  in  trust  of 
said  church." 

The  purposes  of  the  corporation  as  indicated  by  the  powers  conferred  upon 
it  by  this  charter  are  numerous  and  varied.  Some  of  them,  it  is  true,  are  ex- 
pressed in  vague  terms;  but  the  capacity  is  granted  to  act  in  various  ways, 
and  to  make  laws  and  regulations  with  respect  to  very  many  subjects.  The 
corporation  is  confined  to  no  particular  purpose.  No  precedent  can  be  found 
for  confeiTiiig  upon  a  private  corporation  such  a  variety  of  capacities.  Some 
of  them,  it  is  believed,  are  above  the  reach  of  human  laws.  The  law-making 
power  of  the  state,  for  the  purpose  of  better  government  and  for  the  public 
good,  enacts  charters  conferring  a  portion  of  the  powers  intrusted  to  it  upon 
the  people  of  a  city  or  village;  others  authorizing  charitable,  educational,  or 
religious  institutions;  and  others  providing  for  various  pursuits  and  enter- 
prises. These  artificial  agencies  are  provided  in  order  that  the  people  may 
more  conveniently  and  successfully  co-operate  for  the  good  of  all,  and  for  the 
advancement  of  human  happiness. 

The  charter  of  a  corporation  should  always  specify  the  purpose  for  which 
the  corporation  is  organized,  and  powers  adapted  to  that  purpose  should  be 
granted.  If  the  corporation  is  lo  be  a  public  one,  powers  adapted  to  the  regu- 
lations of  conduct  and  to  public  purposes  should  be  given,  with  such  incidental 
capacity  to  do  business  as  may  be  essential  to  such  an  organization,  and  no 
more.  It  should  never  be  allowed  to  engage  in  general  business.  If  a  charter 
authorizes  the  organization  of  a  company  to  acquire  and  operate  a  railroad, 
the  power  to  engage  in  agriculture  should  not  be  granted  also.  So,  if  a  wor- 
shiping congregation  should  desire  to  purchase  a  lot  of  ground,  and  to  build  a 
church  and  a  parsonage,  and  to  employ  a  minister,  the  charter  should  author- 
ize the  corporation  to  do  so,  but  should  not  confer  upon  such  an  organization 
powers  adapted  to  municipal  government,  or  to  the  purchase  and  sale  of  real 
and  personal  property  without  limit,  nor  should  such  corporations  engage  in 
general  business. 

It  is  an  accepted  doctrine  that  the  common  weal  demands  that  private  cor- 
porations should  be  limited  each  to  a  particular  and  specified  purpose.  Even 
when  so  limited,  they  often  acquire  great  influence.  If  the  legislature,  by  the 
instrumentality  of  the  same  charter,  mayauthorize  the  organization  of  a  com- 
pany for  all  purposes,  if  the  company  may  enter  upon  every  field  of  enter- 
prise, and  engage  in  every  pursuit,  and  may  also  control  human  conduct  by 
means  of  the  powers  of  a  municipal  government,  and  at  the  same  time  may 
possess  those  of  a  religious  corporation,  such  corporate  influence  will  be  mani- 
fested as  never  before.  The  charter  of  the  Church  of  Jesus  Christ  of  Latter- 
Bay  Saints  is  most  extraordinary  in  the  extent  of  the  authority  it  assumes  to 
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confer  upon,  and  in  the  number,  the  variety,  and  the  scope  of  the  powers  it 
places  in  the  hands  of,  a  religious  body.  It  declar  %  in  effect,  that  all  the 
Mormon  people,  who  at  the  time  of  its  enactment  Were,  or  who  might  after- 
wards become,  residents  of  the  territory,  are  a  body  corporate,  with  perpetual 
succession. 

This  corporation,  at  the  time  of  its  organization,  embraced  nine-tenths  of 
the  inhabitants  of  the  territory, — many  thousands  of  people.  At  the  present 
time  it  includes  probably  more  than  120,000,  and  if,  in  the  future,  people 
should  continue  to  be  gathered  in  from  all  quarters  of  the  globe  as  they  have 
in  the  past,  their  number  at  no  distant  day  will  reach  a  quarter  of  a  million. 
The  corporation  extends  over  the  whole  territory,  including  numerous  con- 
gregations in  various  localities.  At  the  head  of  this  corporate  body,  accord- 
ing to  the  faith  professed,  is  a  seer  and  revelator,  who  receives  in  revelation 
the  will  of  the  Infinite  God  concerning  the  duty  of  man  to  himself,  to  his  fel- 
low-beings, to  society,  to  human  government,  and  to  God.  In  suboi-dination 
to  this  head  are  a  vast  number  of  officers  of  various  kinds  and  descriptions, 
comprising  a  most  minute  and  complete  organization.  The  people  compris- 
ing  this  organization  claim  to  be  directed  and  led  by  inspiration  that  is  above 
ail  human  wisdom,  and  subject  to  a  power  above  all  municipal  government, 
— above  all  "man-made  laws."  These  facts  belong  to  history,  therefore  we 
have  taken  notice  of  them. 

Upon  such  a  religious  organization  as  this,  unusual  and  extraordinary  pow- 
ers are  conferred  by  this  charter,  such  as  the  right  of  acquiring  and  disposing 
of  real  and  personal  property  without  limit,  and  with  exemption  from  taxa- 
tion; the  authority  to  solemnize  marriage  according  to  revelation;  the  con- 
tinuous and  inherent  authority  to  make  laws  and  "criterions"  for  the  good 
order,  safety,  government,  convenience,  comfort,  and  control  of  the  church, 
which  is  equivalent  to  saying  the  Mormon  people;  also  for  the  punishment  or 
f orgi  veness  of  all  offenses  relative  to  fellowship,  according  to  church  cove- 
nants,— that  is  to  say,  the  church  may  impose  or  inflict  any  punishment,  if 
according  to  its  covenants;  what  those  covenants  may  be  the  public  may  not 
know.  Fui-ther,  it  is  declared  that  the  enjoyment  of  life  in  every  capacity  of 
public  association,  domestic  happiness,  and  temporal  expansion  upon  the  earth, 
may  not  legally  be  questioned.  Here  is  a  wide  field  of  human  conduct  for  a 
government  to  agree  not  to  question.  Hurnnn  beings  have  the  capacity  to  as- 
sociate publicly  for  very  many  purposes,  and  such  association  may  become 
disorderly,  and  require  legal  control.  In  "domestic  happiness"  this  church 
professes  to  believe  is  included  polygamy;  in  the  estimation  of  others,  domes- 
tic happiness  might  incli^de  some  other  practice  injurious  to  society.  In  the 
same  manner  "temporal  expansion"  might  take  a  direction  requiring  control. 
This  grant  of  power  was  followed  by  a  proviso  that  the  laws  and  customs  es- 
tablished should  "relate  to  solemnities,  sacraments,  ceremonies,  consecrations, 
endowments,  tithing,  marriages,  fellowship,  or  the  religious  duties  of  man  to 
his  Maker;  and  that  the  same  support  virtue  and  increase  morality,  and  are 
not  incoilsistent  with  or  repugnant  to  the  constitution  of  the  United  States  or 
of  this  state,  and  are  founded  in  the  revelations  of  the  Lord." 

The  above  terms,  "solemnities,  sacraments,  ceremonies,  consecrations,  and 
endowments"  maybe  polygamy  and  unlawful  cohabitation  in  disguise;  in  fact 
marriage  is  included  in  terms  in  the  charter,  without  specification  of  the  kind 
of  marriage.  This  is  probably  the  first  time  that  any  legislature  committed 
the  regulation  of  marriage  and  tithing  to  a  private  corporation.  It  is  safe  to 
assume  that  the  right  to  regulate  such  matters  was  never  before  atteinpted  to 
be  contracted  away  to  a  church  or  any  other  body  of  men.  Nor  are  we  aware 
that  the  right  to  regulate  man's  duty  to  his  Maker  was  ever  included  in  a  con- 
tract. And,  finally,  this  charter  provides  that  such  laws  and  customs  shall 
be  founded  in  the  revelations  of  the  Lord.  This  too,  probably,  is  the  first 
time  that  a  legislature  expressly  limited  the  rules  and  laws  that  a  corporation 
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might  make  bj  the  revelations  of  the  Lord,  and  make  a  grant  thereof  to  any 
person,  natura]  or  artificial. 

In  this  charter  the  respondent  insists  the  church  gained  a  vested  right  upon 
its  acceptance,  and  that  congress  has  no  power  to  disapprove  or  to  annul  it. 
We  know  of  no  precedent  for  holding  that^  corporation  could  obtain  a  vested 
right  in  a  charter  like  this.  Had  the  territorial  legislature  the  power  to  grant 
a  vested  right  to  such  a  charter?  The  case  of  Dartmouth  College  v.  Wood* 
fjDardt  4  Wheat.  518,  has  been  regarded  as  settling  the  question  that  the  char- 
ter of  a  private  corporation  constitutes  a  contract  between  a  state  and  the  cor- 
poration.  Bv  this  contract  the  corporation,  in  consideration  of  presumed 
benefits  to  the  public,  obtains  a  vested  right  in  the  charter,  unless  the  consti- 
tution  or  a  general  law  of  the  state,  or  the  charter  itself,  reserves  the  right  to 
amend  or  app^.  But  we  find  no  case  holding  that  a  charter  granted  by  the 
legislature  of  a  territory  gives  such  a  vested  right. 

Again,  it  will  be  found,  we  think,  that  the  powers  granted  by  a  state  in 
such  charters  were  limited  to  some  particular  purpose;  that  they  did  not  em- 
brace powers  which  the  legislature  possessed  for  the  purpose  of  government, 
to  be  exercised  by  that  body  alone,  or  conferred  upon  some  municipal  govern- 
ment for  the  same  purpose.  Such  powers  are  never  granted  by  the  people  to 
the  legislature  to  be  bartered  and  sold.  A  government  based  upon  the  will 
of  the  people  must  ever  keep  such  authority  within  reach  of  the  people's  will. 
Legislatures  are  but  the  agents  of  the  people,  with  authority  to  make  laws 
wi&iin  constitutional  limits,  but  without  authority  to  give  or  to  contract  away 
powers  to  make  laws  to  govern  the  people  so  that  private  parties  may  gain 
vested  rights  in  them.  The  charter  in  question  assumes  to  grunt  to  the  cor- 
poration power  to  make  regulations  and  laws  with  respect  to  marriage,  tithing, 
fellowship,  etc.  It  confers  in  express  terms  upon  the  church  power  and 
authority  to  originate,  make  and  pass  rules,  regulations,  ordinances  and  to 
establish  customs  and  "criterions,"  for  the  government,  convenience,  and 
control  of  the  church,  (which  means  the  whole  Mormon  population  of  the 
territory,)  as  well  as  the  right  to  acquire  by  purchase  or  otherwise  real  and 
personal  property,  and  to  sell  or  dispose  of  it  at  pleasure.  Such  are  some  of 
the  powers  conferred  upon  this  church  corporation  by  this  remarkable  act. 
To  such  a  charter  it  is  claimed  the  church  has  acquired  a  vested  right.  If 
this  proposition  is  sound  the  corporate  body  known  as  the  "Church  of  Jesus 
Christ  of  Latter-Day  Saints"  may  endure  under  this  charter  to  distant  ages. 
But  we  are  of  the  opinion  that  a  vested  right  could  not  be  acquired  in  such  a 
chai-ter. 

Further,  congress  possesses  the  power  to  enact  laws  for  the  government  of 
the  territories.  It  may  make  provision  for  territorial  governments,  and  ex- 
tend the  authority  of  territorial  legislatures  to  all  rightful  subjects  of  legisla- 
tion. Such  territorial  governments  occupy  towards  congress  something  of  the 
same  relation  as  municipalities — such  as  city  governments — fill  towards  the 
state  legislatures.  A  state  legislature  can  repeal  the  charter  of  a  municipal 
government,  and  the  ordinances  passed  under  it;  so  congress  can  repeal  the 
organic  act  of  a  territory,  and  all  territoriid  enactments,  in  purauance  of  the 
organic  act.  Congress  is  the  sovereign  power  to  legislate  for  the  territories, 
and  all  charters  from  territorial  legislatures  must  be  Held  to  have  been  accepted 
with  the  knowledge  that  congress-  possessed  the  authority  to  change  or  repeal 
the  law  creating  them.  In  the  case  of  Bank  v.  Yankton,  101  U.  S.  129,  the 
court  said:  ''The  territories  are  but  political  subdivisions  of  the  outlying  do- 
minion of  the  United  States,  ♦  ♦  ♦  and  congress  may  legislate  for  them 
as  a  state  does  for  its  municipal  organizations.  *  *  *  In  the  organic  act 
of  Dakota  there  was  not  an  express  reservation  of  power  in  congress  to 
amend  the  acts  of  the  territorial  legislature,  nor  was  it  necessary.  Sucn  a 
power  is  an  incident  of  sovereignty,  and  continues  until  granted  away.  Con- 
iB^ress  may  not  only  abrogate  laws  of  the  territorial  legis^ture,  but  it  may  it- 
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self  legislate  directly  for  the  local  government.  It  may  make  a  void  act  of  the 
territorial  legislature  valid,  and  a  valid  act  void.  In. other  words,  it  has  full 
and  complete  legislative  authority  over  the  people  of  the  territories,  and  all  the 
departments  of  the  territorial  governments.  It  may  do  for  the  territories  what 
tJie  people,  under  the  constitution  of  the  United  States,  may  do  for  the  states." 
This  we  conceive  to  be  the  law  upon  the  subject. 

In  the  case  under  discussion  the  territory  was  organized  under  the  organic 
act  approved  September  9,  1850.  Among  other  provisions  is  the  follow- 
ing: "That  the  legislative  power  of  said  territory  shall  extend  to  all  right- 
ful subjects  of  legislation  consistent  with  the  constitution  of  the  United 
States  and  the  provisions  of  this  act.  *  *  *  All  the  laws  passed  by  the 
legislative  assembly  and  governor  shall  be  submitted  to  the  congress  of  the 
United  States,  and,  if  disapproved,  shall  be  null  and  of  no  effect.  The  char- 
ter in  question  was  a  law  passed  by  the  legislative  assembly,  and  the  right  to 
disapprove  of  it  was  expressly  reserved,  and  the  church  must  be  held  to  have 
accepted  it  with  the  knowledge  of  the  reserved  right  of  disapproval.  That 
being  so,  the  church  will  not  be  heard  to  say  that  it  was  accepted  without 
conditions.  In  order  to  maintain  that  the  charter,  when  accepted,  became  a 
contract  binding  on  congress,  it  is  necessary  to  assume  that  the  acceptance 
was  unconditional;  otherwise  it  is  simply  an  act  of  the  legislature  giving  to 
the  corporation  the  use  of  the  authority  contained  in  it  during  the  pleasure 
of  congress.  Tlie  acceptance  of  the  charter  subject  to  disapproval  could  make 
the  cliarter  no  more  than  a  license  to  the  corporation  to  use  the  authority 
granted  during  the  pleasure  of  congress. 

We  are  of  the  opinion,  therefore,  from  a  view  of  the  whole  subject,  both 
from  the  nature  of  the  powers  granted  by  the  charter  itself,  and  from  the 
form  of  the  grant  and  of  the  acceptance,  that  the  acceptance  did  not  give  the 
corporation  a  vested  right  in  it. 

But,  assuming  that  the  acceptance  of  the  charter  did  not  give  a  vested 
right  in  it,  the  claim  is  made  that  the  second  section  of  an  act  of  congress 
approved  July  1,  1862,  made  the  charter,  as  thereby  limited,  a  law  of  the 
*  United  States,  and  not  subject  thereafter  to  disapproval  or  repeal.  The  sec- 
tion is  this: 

"Sec.  2.  And  be  it  further  enacted,  that  the  following  ordinance  of  the  pro- 
visional government  of  the  state  of  Deseret,  so-ealled,  namely:  •  An  ordinance 
incorporating  the  Church  of  Jesus  Christ  of  Latter-Day  Saints,'  passed  Febru- 
ary 8,  1851,  and  adopted,  re-enacted,  and  made  valid  by  the  governor  and  legis- 
lative assembly  of  the  territory  of  Utah  by  an  act  passed  January  19, 1855,  en- 
titled •  An  act  in  relation  to  the  compilation  and  revision  of  the  laws  and  res- 
olutions in  force  in  Utah  territory,  their  j)ublication  and  distribution,'  and  all 
other  acts  and  parts  of  acts  heretofore  passed  by  the  said  legislative  assembly 
of  the  territory  of  Utah,  which  establish,  support,  maintain,  shield,  or  coun- 
tenance polygamy,  be.  ,and  the  same  hereby  are»  disapproved  and  annulled:  pro- 
vided, that  this  act  shall  be  so  limited  and  construed  as  not  to  affect  or  inter- 
fere with  the  right  of  property  legally  acquired  under  the  ordinance,  hereto- 
fore  mentioned,  nor  with  the  right  *  to  worship  God  according  to  the  dictates 
of  conscience,'  but  only  to  annul  all  acts  and  laws  which  establish,  maintain, 
protect,  or  countenance  the  practice  of  polygamy,  evasively  called  *  spiritual 
marriage/  however  disguised  by  legal  or  ecclesiastical  solemnities,  sacraments, 
ceremonies,  consecrations,  or  other  contrivances." 

In  the  enacting  clause  of  this  section  the  charter  in  question,  termed  "An 
ordinance  incorporating  the  Church  of  Jesus  Christ  of  Latter-Day  Saints,"  is 
repealed  in  express  terms;  but  the  proviso  limits  the  effect  of  the  entire  act 
in  these  respects :  Firnt,  so  that  it  shall  not  affect  the  right  to  property  legally 
acquired  under  the  charter;  aecond,  so  as  not  to  interfere  with  the  right  to 
worship  God  according  to  the  dictates  of  conscience;  third,  so  as  to  annul 
only  all  acts  and  laws  which  establish,  maintain,  protect,  or  countenance  the 
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practice  of  polygamy,  evasively  called  "spiritual  marriage,"  however  disguised 
by  legal  or  ecclesiastical  solemnities,  s<ici*aments,  ceremonies,  consecrations, 
or  other  contrivances.  The  enacting  clause  was  not  limited  by  the  proviso 
in  the  two  respects  first  mentioned,  because  that  clause  simply  repealed  the 
charter  without  intei*fering  with  the  rights  of  property  which  had  been  ac- 
quired under  it,  nor  did  it  interfere  with  the  right  to  worship  God  according 
to  the  dictates  of  conscience.  And  it  is  not  clear  that  the  third  limitation 
mentioned  left  standing  any  portion  of  the  charter;  for  it  is  expressly  stated 
that  the  intention  of  the  law  was  to  annul  all  laws  countenancing  polygamy 
or  spiritual  marriage,  though  appearing  in  the  law  disguised  by  the  name  of 
a  solemnity,  a  sacrament,  a  ceremony,  a  consecration,  or  under  any  other  con- 
trivance; and  under  just  such  marks  as  these,  we  think,  polygamy  does  ap- 
pear in  the  charter  of  the  Church  of  Jesus  Christ  of  Latter- Day  Saints.  Wiih 
all  such  disguises  and  contrivances  stripped  from  this  charter,  little,  compara- 
tively speaking,  is  left  of  it. 

But  assuming  that  the  expressed  intent  to  annul  all  acts  countenancing  po- 
lygamy left  other  provisions  in  force,  was  the  remainder  of  the  charter  made 
an  act  of  congress?  Such  an  intention  is  not  expressed.  It  must  have  been 
so  made  by  implication.  From  the  provisions  of  the  act  of  1862  it  is  clear  that 
congress  did  not  regard  the  charter  as  a  contract,  otherwise  it  would  not  have 
changed  its  provisions.  We  may  assume  that  congress  changed  the  charter 
according  to  its  conceptions  of  duty  at  the  time,  with  the  undei*standing  that 
it  might  be  changed  further,  or  altogether  disapproved,  whenever  in  the  opin- 
ion of  congress  the  good  of  society  required  such  change  or  disapproval.  We 
do  not  think  that  the  act  of  congress  of  1862  affords  the  inference  that  so  much 
of  the  charter  as  remained  in  force  was  in  effect  a  law  of  the  United  States. 
This  view  seems  to  be  in  accordance  with  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  of  Ba7ik  v.  Iowa,  12  How.  1.  The  territorial 
legislature  of  Wisconsin  chartered  the  Minera'  Bank.  Afterwards  an  act  of 
congress  annulled  the  charter  in  certain  particulars,  but  left  other  of  its  pro- 
visions in  force.  Thereafter  the  territory  was  divided  by  act  of  congress,  and 
the  ten-itory  of  Iowa  was  erected  over  that  part  of  the  former  territory  of  Wis- 
consin in  which  the  bank  was  situated.  Later,  the  territorial  legislature  of 
Iowa  repealed  the  charter,  and  directed  the  settlement  of  the  affairs  of  the 
corporation  by  trustees  under  the  supervision  of  the  court.  A  quo  warranto 
proceeding  was  instituted  against  the  bank.  In  deciding  the  case  on  appeal 
the  court  used  this  language:  "It  has  been  argued  in  this  case  that  as  con- 
gress, in  creatinjg  the  territorial  government  of  Wisconsin  and  Iowa,  reserved 
U>  themselves  the  power  of  disapproving  and  thereby  annulling  the  acts  of  those 
governments,  and  had,  in  the  exercise  of  that  power,  stricken  out  several  of  the 
provisions  of  the  charter  of  the  Bank  of  Dubuque,  enacted  by  the  legislature  of 
Wisconsin,  assenting  to  the  residue,  that  therefore  the  charter  of  this  bank 
should  be  regarded  as  an  act  of  congress  rather  than  of  the  territorial  govern- 
ment. *  *  ♦  Congress,  in  creating  the  territorial  governments,  and  in  con- 
ferring upon  them  powers  of  general  legislation,  did  not,  from  obvious  princi- 
ples of  .policy  and  necessity,  ordain  a  suspension  of  all  acts  proceeding  from 
those  powers,  until  expressly  sanctioned  by  themselves,  while,  for  considerations 
equally  strong,  they  reserved  the  power  of  disapproving  or  annulling  such  acts 
of  territorial  legislation  as  might  be  deemed  detrimental.  *  *  *  The 
charter  of  the  Bank  of  Dubuque,  enacted  in  all  its  details  and  powers  ever 
possessed  by  it,  (and  according  to  which  it  was  in  fact  organized,)  by  the  leg- 
islature of  Wisconsin,  must  be  looked  upon  as  the  creature  of  that  legislature.  ** 

The  seventeenth  section  of  the  act  of  March  3,  1887,  under  which  this  bill 
is  filed,  IS  as  follows: 

"Sec.  17.  That  the  acts  of  the  legislative  assembly  of  the  territory  of  Utah 
incorporating,  continuing,  or  providing  for  the  corporation  known  as  the 
"Church  of  Jesus  Christ  of  Latter-Day  Saints/'  and  the  ordinance  of  the  so- 
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called  general  assembly  of  the  state  of  Deseret,  incorporating  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  so  far  as  the  same  may  now  have  legal  force 
and  validity,  are  hereby  disapproved  and  annulled,  and  the  said  corporation,  in 
so  far  as  it  may  now  have,  or  pretend  to  have,  any  legal  existence,  is  hereby  dis- 
solved ;  that  it  shall  be  the  duty  of  the  attorney  general  of  the  United  States 
to  cause  such  proceedings  to  be  taken  in  the  supreme  court  of  the  territory 
of  Utah  as  shall  be  proper  to  execute  the  foregoing  provisions  of  this  section, 
and  to  wind  up  the  affairs  of  said  corporation  conformably  to  law;  and  in 
such  proceedings  the  court  shall  have  power,  and  it  shall  b^  its  duty, .to  make 
such  decree  or  decrees  as  shall  be  proper  to  effectuate  the  transfer  of  the  title 
to  real  property  now  held  and  used  by  said  corporation  for  places  of  worship, 
and  parsonages  connected  therewith,  and  burial  grounds,  and  of  the  descrip- 
tion mentioned  in  the  proviso  to  section  thirteen  of  this  act,  and  in  section 
twenty-six  of  this  act,  to  the  respective  trustees  mentioned  in  section  twenty- 
six  of  this  act;  and  for  the  purposes  of  this  section  said  court  shall  have  all 
the  powers  of  a  court  of  equity." 

The  power  of  congress  to  dissolve  the  corporation  styled  the  "Church  of 
Jesus  Christ  of  Latter-Day  Saints"  necessarily  follows  the  right  to  annul  its 
charter,  which  we  have  held  could  be  done.  This  disposes  of  the  question 
raised  upon  the  first  clause  of  the  seventeenth  section  of  the  act. 

The  last  clause  of  that  section  should  be  considered  in  connection  with  sec- 
tions 13  and  26  of  the  same  act.    They  are  as  follows: 

"Sec.  13.  That  it  shall  be  the  duty  of  the  attorney  general  of  the  United 
States  to  institute  and  prosecute  proceedings  to  forfeit  and  escheat  to  the 
United  States  the  property  of  corporations  obtained  or  held  in  violation  of  sec- 
tion three  of  the  act  of  congress  approved  the  first  day  of  July,  1862,  entitled 
•An  act  to  punish  and  prevent  the  practice  of  polygamy  in  the  territories  of  the 
United  States  and  other  places,  and  disapproving  and  annulling  certain  acts 
of  the  legislative  assembly  of  the  territory  of  Utah,'  or  in  violation  of  section 
eighteen  hundred  and  ninety  of  the  Revised  Statutes  of  the  United  States; 
and  all  such  property  so  forfeited  and  escheated  to  the  United  Slates  shall  be 
disposed  of  by  the  secretary  of  the  interior,  and'  the  proceeds  thereof  applied 
to  the  use  and  benefit  of  the  common  schools  in  the  territory  in  which  such 
property  may  be:  provided,  that  no  building,  or  the  grounds  appuitenant 
thereto,  which  is  held  and  occupied  exclusively  for  purposes  of  the  worehip  of 
God,  or  parsonage  connected  therewith,  or  burial  ground,  shall  be  forfeited." 

"Sec.  26.  That  all  religious  societies,  sects-,  and  congregations  shall  have 
the  right  to  have  and  to  hold,  through  trustees  appointed  hf  any  court  exer- 
cising probate  powers  in  a  territory,  only  on^the  nomination  of  the  authorities 
of  such  society,  sect,  or  congregation,  so  much  real  property  for  the  erection 
or  use  of  houses  of  worship,  and  for  such  parsonages  and  burial  grounds  as 
shall  be  necessary  for  the  convenience  and  use  of  the  several  congregations  of 
such  religious  society,  sect,  or  congregation." 

The  second  clause  of  the  seventeenth  section  quoted  makes  it  the,  duty  of 
the  attorney  general  of  the  United  States  to  institute  proceedings  in  this  court 
to  wind  up  the  affairs  of  the  corporation  dissolved  by  the  first  clause  of  the 
same  section,  and  gives  the  court  power  to  make  such  decree  as  may  be  proper 
to  transfer  the  title  to  real  property  held  and  used  by  the  corporation  for  places 
of  worship  and  pai-sonages  connected  therewith,  and  l^urial  grounds,  as  men- 
tioned in  the  proviso  to  section  13,  and  in  section  26  of  the  same  act.  For  the 
purpose  of  such  proceeding  the  court  is  given  all  the  powers  of  a  court  of 
equity.  The  proviso  of  section  13  exempto  just  such  property  as  last  described 
from  forfeiture,  with  no  limitation  on  value  as  in  the  act  of  1862;  and  section 
26  gives  to  all  religious  societies,  sects,  and  congregations  the  right  to  bold, 
through  trustees  nominated  and  appointed  as  therein  provided,  so  much  real 
property  for  the  use  of  houses  of  worship,  parsonages,  and  burial  grounds  as 
shall  be  necessary;  nor  is  the  value  in  this  section  limited.    By  the  first  part 
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of  section  13  it  is  made  the  duty  of  the  attorney  general  to  institute  proceed- 
ings to  forfeit  and  escheat  to  the  United  States  the  property  of  the  corpora- 
tion obtained  or  held  in  violation  of  section  3  of  the  act  of  18i52,  or  of  section 
1890  of  the  Revised  Statutes  of  the  United  States,  (which  two  sections  are 
substantially  the  same,)  the  property  so  forfeited  and  escheated  to  the  United 
States,  and  the  proceeds  thereof,  are  to  be  applied  to  the  use  and  benefit  of  the 
common  schools  in  the  territory  in  which  such  property  may  be. 

Section  3  of  .the  act  of  1862  is  as  follows: 

"Sec.  3.  And  be  it  further  enacted  t)iat  it  shall  not  be  lawful  for  any  cor- 
poration or  association  for  religious  or  charitable  purposes  to  acquire  or  hold 
real  estate  in  any  territory  of  the  United  States  during  the  existence  of  the 
territorial  government  of  a  greater  value  thani^50,000;  and  all  real  estate  ac- 
quired or  held  by  any  such  corporation  or  association  contrary  to  the  provis- 
ions of  this  act  shall  be  forfeited  and  escheat  to  the  United  States:  provided, 
that  existing  vested  rights  in  real  estate  shall  not  be  impaired  by  the  provis- 
ions of  this  section. " 

It  will  be  seen  that  section  13  of  the  act  of  March  3,  1887,  authorizes  the 
forfeiture  only  of  the  property  obtained  or  held  in  violation  of  section  3  of 
the  act  which  took  effect  July  1,  1862;  that  is  to  say,  property  acquired  after 
the  act  toolj  effect  and  in  violation  of  it.  And  we  may  here  remark  thtit  the 
policy  of  limiting  the  amount  of  land  which  religious  corporations  may  hold 
is  not  new,  but  it  is  a  practice  tjiat  has  obtained  for  ages.  It  was  announced 
in  magna  charta  more  than  600  years  ago,  and  continued  by  many  enact- 
ments of  parliament  designed  to  meet  the  evasions  and  contrivances  of  the , 
church  for  escaping  the  laws.  It  has  been  the  settled  policy  in  this  country,  / 
as  shown  by  the  statutes  of  various  states,  and  a  quarter  of  a  century  ago 
congress  limited  the  amount  of  real  estate  that  any  church  might  hold  in  any 
of  the  territories.  It  has  been  the  settled  design  of  such  statutes  to  confine 
church  holdings  to  the  amount  that  is  i^ecessaiy  simply  for  church  purposes, 
and  the  observance  of  such  laws  has  been  secured  by  forfeiture,  which  seems 
the  most  appropriate  and  effectual  method. 

We  are  unable  to  discover  that  any  of  the  provisions  of  the  act  of  congress 
of  March  3,  1887,  relating  to  the  corporation  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  interferes  with  vested  rights,  or  is  in  conflict  with  any 
provision  of  the  constitution  of  the  United  States. 

This  brings  us  to  the  question  whether  the  allegations  of  the  bill  are  suffi- 
cient to  authorize  the  appointment  of  a  receiver  The  following  facts,  with 
others,  are  alleged  in  the  bill:  That  the  Church  of  Jesus  Christ  of  Latter^Day 
Saints  was  incorporated  under  the  act  of  the  territorial  legislature  quoted,  and . 
did  buy  and  hold  large  amounts  of  real  estate  and  personal  property  of  great » 
value  in  the  territory  of  Utah,  after  the  first  day  of  July,  1862.  The  precise 
amount,  value,  or  description  thereof  the  plaintiff  was  unable  to  state,  but 
asked  leave  to  prove,  and  on  information  and  belief  alleged  the  value  of  the  real 
estate  to  be.  about  $2,000,000,  and  the  personal  property  to  be  about  ;$1,000,000; 
"that  the  corporation  of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints  and 
the  successor  of  John  Taylor  (whose  name  is  to  this  plaintiff  unknown)  as 
trustee  in  trust,  and  Wilford  Woodruff,  Lorenzo  Snow,  Erastus  Snow,  Frank- 
lin D.  Richards,  Brigham  Young,  Moses  Thatcher,  Francis  M.  Lyman,  John 
Henry  Smith,  George  Teasdale,  Heber  J.  Grant,  and  John  W.  Taylor,  assist- 
ant trustees,  the  defendants,  wrongfully,  and  in  violation  of  the  laws  of  the 
United  States,  still  claim  to  hold  and  do  exercise  the  powers  which  were  held 
and  exercised  by  the  said  corporation  of  the  Church  of  Jesus  Christ  of  Jitter- 
Day  Saints,  and  are  unlawfully  possessing  and  using  the  real  estate  mentioned 
above,  and  are  receiving  and  unlawfully  applying  to  its  and  their  own  use  the 
rents,  issues,  and  profits  thereof,  and  falsely  and  wrongfully  claim  the  right  to 
sell,  use,  and  dispose  of  the  same.  Tenth,  That  since  the  nineteenth  day  of 
February,  1887,  there  has  been  and  is  no  person  lawfully  authurized  to  take 
V.  15p.no.  9— 31 
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charge  of,  manage,  preserve,  or  control  the  property,  real  and  personal,  which 
on  or  before  the  day  and  year  last  aforesaid  was  held,  owned,  possessed,  and 
used  by  the  corporation  of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  by  reason  thereof  all  the  said  property,  as  referred  to  in  the  third  para- 
graph of  this  bill,  is  subject  to  irreparable  and  irremediable  loss  and  destruc- 
tion." 

The  reason  for  the  statement  of  facts  in  terms  so  general  is  sufficiently  ap- 
parent. When  the  corporation  was  dissolved  its  officers  and  agents  no  longer 
had  any  legal  right  to  the  possession  of  its  property,  to  its  use,  to  the  rents 
and  profits  thereof.  It  further  appears  from  the  allegations  of  the  bill  that 
the  respondents  are  receiving  and  applying  to  their  own  use  the  rents  and 
profits  of  the  property,  and  claiming  the  right  to  sell,  use,  and  dispose  of  it. 
Assuining  the  facts  to  be  as  alleged  in  the  bill,  a  portion  of  the  property  must 
be  forfeited,  and  must  escheat  to  the  United  States,  to  be  applied  to  the  use 
and  benefit  of  the  common  schools  of  the  territory  of  Utah. 

"The  modern  English  practice  allowing  the  appointment  of  a  receiver  be- 
fore answer,  in  cases  of  emergency,  was  adopted  by  the  English  court  of  chan- 
cery, and  has  been  generally  followed  in  this  country.  And  it  may  now  be 
regarded  as  the  uniform  and  well-established  practice  to  entertain  the  applica- 
tion and  to  grant  the  relief  before  answer,  where  plaintiff  can  satisfy  the 
court  that  he  has  an  equitable  claim  to  the  property  in  controvei-sy,  and  that 
a  receiver  is  necessaiy  to  preserve  it  from  loss,  or  where  a  clear  case  is  shown 
of  fraud  and  imminent  danger,  unless  the  relief  is  granted."  High,  Rec.  (2d 
Ed.)  §  105.  "  In  all  such  cases  a  court  of  equity  necessarily  exercises  a  large  dis- 
cretion as  to  whether  it  will  or  wili  not  take  possession  of  the  property  by  its 
receiver,  and  this  discretion  is  governed  by  a  consideration  of  all  the  circum- 
stances of  the  case.  Jt  is  therefore  difficult  to  establish  any  fixed  rule  in  such 
cases,  although  it  may  be  said  generally  that  if  the  case  as  presented  upon  the 
application  for  a  receiver  is  clearly  in  favor  of  plaintiff,  indicating  that  he 
will  probably  be  entitled  to  a  final  recovery,  the  risk  of  injury  to  defendant 
is  very  small,  and  the  court  does  not  hesitate  to  intei*fere.  If  there  be  more 
doubt  as  to  plaintiff's  right,  there  is  of  course  more  difficulty  in  passing  upon 
the  application,  the  question  being  one  of  degree,  as  to  which  it  is  impossible 
to  lay  down  any  precise  rule."  Id.  §  19;  also  note  1,  under  this  section. 
"Where,  indeed,  the  property  is  as  it  were  in  medio,  in  the  enjoyment  of  no 
one,  the  court  can  hardly  do  wrong  in  taking  possession.  It  is  the  common 
interest  of  all  parties  that  the  court  should  prevent  a  scramble."  As  in  the 
general  doctrine  to  the  same  effect,  is  Kerr,  Rec.  1-5.  We  are  of  the  opinion 
that  the  facts  alleged  in  the  bill  are  sufficient  to  authorize  the  appointment 
of  a  receiver  according  to  the  praVer. 

A  further  question  arises  upon  the  stipulation  of  facts  upon  which  the  mo- 
tion is  submitted, — whether  these  facts  are  sufficient  to  authorize  the  appoint- 
ment of  a  receiver. 

Among  the  facts  contained  in  the  stipulation  on  which  this  motion  is  sub- 
mitted are  the  following: 

"On  the  twenty-eighth  day  of  February,  1887,  John  Taylor,  who  was  then 
trustee  in  trust  for  the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  held  in 
trust  certain  personal  property,  goods,  and  chattels  of  the  aggregate  value  of 
6268.982.39J,  which  it  is  claimed  by  the  defendants  and  denied  by  the  plain- 
tiff had  theretofore  been  contributed  by  the  individual  members  of  said  church 
for  the  purpose  of  building  temples,  and  for  other  charitable  and  religious 
purposes.  On  said  last-named  date  the  said  John  Taylor,  as  trustee  in  trust, 
executed  an  instrument  in  writing,  a  copy  of  which  Is  hereto  attached  and 
made  part  hereof,  marked  Exhibit  A.  That,  in  pursuance  of  the  provisions 
of  the  instrument  aforesaid,  certain  property  of  the  value  approximately  as 
set  out  below  was  delivered  to  the  following-named  ecclesiastical  church  cor- 
porations created  and  existing  under  the  laws  of  the  territory  of  Utah: 
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To  the  Church  Association  of  Cache  Stake  of  Zion,  ^5,036  09 

To  the  Church  Association  of  Box  Elder  Stake  of  Zion,  16,745  18 

To  the  Church  Association  of  Weber  Stake  of  Zion,  11,480  06 

To  the  Church  Association  of  Morgan  Stake  of  Zion,  2,716  57 

To  the  Church  Association  of  Summit  Stake  of  Zion,  8,153  20 

To  the  Church  Association  of  Wasatch  Stake  of  Zion,  6,044  90 

To  the  Church  Association  of  Salt  Lake  Stake  of  Zion,  82,702  70 

To  the  Church  Association  of  Tooele  Stake  of  Zion,  4,591  10 J 

To  the  Church  Association  of  Juab's  Stake  of  Zion,  8,049  03 

To  the  Church  Association  of  Utah  Stake  of  Zion,  25,000  00 

To  the  Church  Association  of  Sanpete  Stake  of  Zion,  6,992  13 

To  the  Ciiurch  Association  of  Sevier  Stal^e  of  Zion,  15,445  50 

To  the  Church  Association  of  Millard  Stake  of  Zion,  14,083  89 

To  the  Church  Association  of  Beaver  Stake  of  Zion,  6,980  36 

To  the  Church  Association  of  Panguitoh  Stake  of  Zion,  8,137  50 

To  the  Church  Association  of  St.  George  Stake  of  Zion,  28,638  41 

To  the  Church  Association  of  Kanab  Stake  of  Zion,  38,185  77 


Total  $268,982  39J 

•*The  members  of  the  said  stake  corporations  are  members  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  and  it  is  claimed  by  the  defendants  and  de- 
nied by  plaintiffs  that  they  were  substantially  the  original  donors  of  said  prop- 
erty in  their  respective  stakes.  The  Church  oi  Jesus  Christ  of  Latter-Day 
Saints  was  a  corporation  for  the  purposes  set  out  in  the  act  incorporating  said 
church  at  the  time  the  act  of  congress  of  1887,  hereinbefore  set  out,  took  ef- 
fect, and  has  claimed  to  exist  as  a  corporation  ever  since  that  time. 

"The  tithing-house  and  grounds,  as  hereinbefore  set  out,  are  not,  and 
have  never  been,  used  as  a  place  of  woi*ship  or  parsonage  connected  therewith, 
or  as  burial  ground,  nor  are  they  appurtenant  to  any  thereof.  The  portion 
of  the  third  tract  of  land  set  out  in  the  first  part  of  this  agreement  as  the 
«Gardo-House  and  Grounds,'  and  the  historian's  olBce  and  grounds,  which  is 
known  as  the  *  Historian's  Office  and  Grounds,'  comprises  a  tract  about8  by  10 
it)ds.  The  building  thereon  is  a  three-story  adobe  building,  about  35  feet  by 
45  feet.  The  grounds  of  the  gardo-house  and  the  grounds  of  the  historian's 
office  are  separated  by  a  terrace,  and  for  a  part  of  the  way  by  an  evergreen 
hedge.  The  historian's  office  and  tract  has  been  used  as  the  office  and  residence 
of  the  historian  of  said  church,  and  as  a  depository  for  the  records  of  said 
church,  and  for  library  purposes,  and  has  been  so  used  since  prior  to  1862. 
For  the  purpose  of  this  motion  the  probable  vafue  of  the  real  estate  herein  de- 
scribed is  estimated  as  follows:  (1)  The  Temple  and  Tabernacle  block,  one 
hundred  and  fifty  thousand  dollars ;  (2)  the  tithing-house  and  grounds,  twenty- 
five  thousand  dollars;  (3)  the  portion  of  tract  three,  known  as  the«Gardo- 
House  and  Grounds,'  fifty  thousand  dollars;  (4)  the  portion  of  tract  three, 
known  as  the  ♦  Historian's  Office  and  Grounds,'  ten  thousand  do]lai*s." 

From  these  facts  it  sufllcienlly  appears  that  the  defunct  corporation  has  in 
its  possession  real  property  in  value  far  exceeding  $50,000,  the  limit  fixed  by 
the  act  of  congress  of  1862,  and  that  a  portion  of  it  is  not  a  building  or  the 
grounds  appurt^enant  thereto  held  for  the  purpose  of  the  worship  of  God,  qr 
parsonages  connected  therewith,  or  burial  ground,  and  that  the  title  to  a  large 
portion  of  the  same  property  was  acquired  subsequently  to  the  time  the  act 
of  1862  took  effect. 

In  deciding  this  motion  we  are  not  called  upon  to  finally  determine  the  rights 
of  the  parties  with  respect  to  the  property  involved  in  this  case.  Such  rights 
will  be  decided  as  they  ultimately  appear.  And  if  the  receiver  appointed 
shall  claim  a  right  to  the  possession  of  any  property  as  receiver,  to  which 
third  parties  also  claim  a  right,  the  issue  will  then  be  determined.  We  are 
of  the  opinion  that  the  complainant's  motion  for  the  appointment  of  a  re- 
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ceiver  should  be  allowed.    An  order  will  be  made  to  that  effect,  in  accord- 
ance with  the  prayer  of  the  bill. 

BoREMAN  and  Henderson,  JJ.,  concur, 

(37  Kan.  Ml) 

Atchison,  T.  &  S.  F.  K.  Co.  v,  McKee. 

(Supreme  Court  of  Kansas.    November  5,  1887.) 

1.  Master  and  Servant — Depective  Appliances. 

It  is  the  duty  of  a  company  engaged  in  manufacturing  by  luachinery.  to  provide 
its  employes  with  machines  and  appliances  suitable  for  the  service  required;  and 
if  it  fails  in  that  respect,  it  is  liable  to  its  servants  for  injuries  sustained  by  reasou 
of  unsuitable  machmery. 

2.  Same — Extent  of  Master's  Duty — Reasonably  Safe. 

A  master's  duty  is  performed  when  he  furnishes  for  his  servants  machines  that 
are  reasonablv  and  adequately  safe;  and  it  is  error  for  a  court  to  instruct  the  jury 
that  it  is  his  duty  to  provide  safe  machinery ;  but  when  the  correct  rule  is  clearly 
and  plainly  stated  in  the  same  instruction,  and  in  almost  the  immediate  connection, 
and  it  appears  from  the  findings  of  fact  that  the  machine  inquired  about  was  de- 
fective and  out  of  repair,  it  is  not  such  error  as  would  necessitate  a  reversal  and  re- 
trial of  the  action,  when  it  further  appears  that  it  was  tried  upon  the  theory  that 
such  machine  was  not  perfectly  safe. 

3.  Same— Felix)W-Sbrvant8 — Machine  Inspector. 

Where  a  company  so  engaged  employs  a  person  to  inspect,  repair,  and  provide 
machinery  for  others  to  operate  who  are  employed  by  the  same  company,  he  stands 
in  the  place  of  master  to  those  who  operate  such  macliinery,  rather  thau  that  of  a 
fellow-servant.* 

4.  Same— Employe  Using  Machine  after  Notice  of  Repair. 

Where  a  person  operating  a  machine  complains  to  the  superintendent  of  machin- 
ery that  it  is" defective  and  unsafe,  and  such  superinjtendent  repairs  it,  and  tells  the 
operative  he  has  done  so,  it  is  not  negligence  for  such  operative  to  continueat  work 
at  the  machine,  although  it  afterwards  appears  that  the  repairs  were  not  substan- 
tial. 
6.  Same — Evidence — Repairs  after  Accident. 

Where  repairs  are  made  uv>on  a  machine  shortly  after  an  accident  has  occurred 
at  the  machine,  evidence  of  such  repairs  is  competent,  as  tending  to  establish  that 
it  was  not  safe  at  the  time  of  the  accident. 
{Syilabus  by  HoU,  C) 

Commissioners'  decision.  Error  from  superior  court,  Shawnee  county;  W. 
C.  Webb,  Judge. 

This  cause  was  tried  in  the  superior  court  of  Shawnee  county,  in  June, 
1885.  The  defendant  in  error,  as  plaintiff,  recovered  a  judgment  for  S2,000. 
He  had  been  employed  in  the.car-shops  of  the  defendant;  at  Topeka,  Kansjis, 
and,  while  sawing  truss-rod  blocks,  had  his  right  hand  cut  off  at  the  wrist. 
He  complains  in  his  petition  of  three  distinct  grounds  of  negligence  on  the 
part  of  the  defendant:  First,  that  the  timber  furnished  him  for  sawing  was 
shattered  and  riven ;  second,  that  the  saw  furnished  him  was  cracked,  with 
broken  teeth,  and  unsafe;  third,  that  the  table  or  frame  that  held  the  saw 
was  insecure,  not  holding  the  saw  firmly,  so  that  when  it  was  used  in  sawing 
it  would  vibrate  or  wabble.  It  appears  that,  while  sawing  a  block,  a  wed^e- 
shaped  sliver  or  splinter  was  sawed  off  inside  the  block,  and,  falling  down  be- 
side the  saw,  wedged  it.  The  block  was  thrown  out,  or  kicked,  as  it  whs 
termed  in  the  evidence,  and  the  wrist  of  his  right  arm  fell  upon  the  saw,  and 
was  severed. 

The  saw  in  question  was  claimed  to  be  defective  in  this;  that  one  tooth  was 
out,  and,  from  the  place  where  it  was  broken,  a  crack  in  the  blade  of  the  saw 

*It  is  the  duty  of  an  employer  to  furnish  sufflcient  and  safe  materials,  machinery,  or 
other  means  with  which  the  servant  is  to  perform  his  duties,  and  to  keep  them  in  re- 
pair and  order  ;  and  he  cannot  delegate  this  duty  to  a  servant  so  as  to  exempt  himself 
from  liability  for  injuries  caused  to  another  servant  by  defective  appliances.  Railroad 
Co.  V.  Herbert,  6  Sup,  Ct.  Rep.  590 ;  Thompson  v.  Drynmla,  (Minn.)  1  N.  W.  Rep.  255; 
Kelly  V.  Telephone  Co.,  (Minn.)  25  N.  W.  Rep.  706,  and  note. 
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extended  about  four  inches.  On  the  opposite  part  of  the  saw  was  another 
crack,  extending  about  two  or  three  inches,  and  there  is  some  testimony  of 
still  another  smaller  ci-ack  in  the  saw-blade  at  another  place.  This  saw  was 
hung  up  on  a  post  back  of  the  table  which  held  the  sa\vs  used  by  the  plain- 
tiff. Each  table  was  furnished  with  several  saws,  which  could  be  taken  off 
and  put  on  when  needed,  and  for  this  table  six  or  eight  were  given  to  plain- 
tiff. He  had  noticed  that  this  saw  was  defective,  and  had  put  it  upon  a  peg 
next  to  the  post,  and  hung  other  saws  over  it.  The  morning  that  this  acci- 
dent occurred,  he  had  been  at  work  at  his  bench,  using  another  saw  for  the 
purpose  of  sawing  lighter  material  than  truss-rod  blocks.  He  had  been  called 
away  ^o  another  part  of  the  shop  on  business,  and,  while  absent,  some  per- 
son went  to  his  frame,  took  off  the  saw  he  had  been  using,  and  fixed  the  saw 
in  question  thereon.  He,  returning,  noticed  the  pile  of  timber  to  be  sawed 
into  truss-rod  blocks  lying  beside  the  frame,  and,  seeing  another  and  larger 
saw  than  the  one  he  left  on  the  table,  lowered  it,  as  he  could  by  means  of  ma- 
chinery, and  proceeded  to  saw  the  block  in  question.  He  was  injured  in  saw- 
ing the  first  block. 

In  regard  to  the  table  upon  which  this  saw  was  placed,  there  was  evidence 
introduced  tending  to  establish  these  facts:  It  was  of  a  pattern  unlike  any 
other  frame  or  machine  in  the  shops  of  the  defendant,  but  one  of  the  witnesses 
testified  that  he  had  seen  such  a  one  in  car-shops  in  the  east.  The  mandrel 
that  held  the  saw,  where  it  went  into  the  arbor,  had  worn  a  little,  and  had 
been  loose  before.  The  person  who  had  used  this  machine  before  the  plain- 
tiff had  allowed  it  to  heat  and  become  worn,  and  it  had  been  repaired  by  put- 
ting in  babbiting  metal.  The  plaintiff  had  often  complained  of  this  table  or 
frame,  and  the  vibration  or  wabbling  of  the  saw,  and  it  had  been  fixed  by  Mr. 
Young,  who  was  an  assistant  of  a  Mr.  Cook,  who  was  the  man  who  looked 
after  the  machinery  in  the  shops. 

On  the  Friday  or  Saturday  prior  to  the  Monday  upon  which  this  accident 
occurred,  plaintiff  had  complained  to  Mr.  Young  of  the  vibration  of  the  saw, 
and  Mr.  Young  on  Saturday  night  tightened  the  screws  and  fixed  the  machine, 
as  he  told  the  plaintiff  Monday  morning  before  commencing  work.  The  plain- 
tiff did  not  notice  the  vibration  of  the  saw  when  he  first  went  to  work  Mon- 
day morning  at  the  light  stuff;  but  when  he  returned  and  commenced  to  saw 
the  heavier  material,  he  discovered  it  upon  sawing  the  first  half  of  the  first 
block.  After  the  accident,  this  frame  was  continued  in  use.  but  after  some 
time  there  was  a  wooden  screw  fixed  to  the  side,  and  slats  added  to  the  frame 
to  make  it  firm. 

The  following  are  the  questions  submitted  at  the  suggestion  of  the  defend- 
ant, and  answered  by  the  jury: 

"(1)  Was  not  the- plaintiff  injured  by  having  his  hand  cut  on  a  circular 
saw,  which  he  was  engaged  in  operating,  at  the  cai'-shops  of  the  defendant, 
in  Topeka,  on  or  about  the  twenty-sixth  day  of  February,  1883?  Answer, 
Yes. 

"(2)  Had  not  said  plaintiff  been  engaged  in  the  operation  of  said  machine 
for  about  two  years  to  the  day  on  which  he  was  injured?    -4.  About  one  year . 

"(3)  At  the  time  of  the  injury  to  plaintiff,  were  there  not  a  number  of  saws 
hanging  on  a  peg  at  said  sawing  machine,  any  of  which  the  plaintiff  could 
have  used  if  he  tliought  proper?    A,  Yes. 

"f4)  Did  not  the  plaintiff,  at  several  times  while  he  was  working  the  said 
macnine,  complain  to  Mr.  Young,  and  ask  that  said  machine  be  repaired  ?  A. 
Yes. 

"(5)  Did  not  Mr.  Young,  at  each  time  that  the  plaintiff  complained  of  said 
machine,  go  to  the  same  and  repair  it  by  fixing  the  journals  or  tightening  the 
bolts,  or  both?    A,  Yes,  but  not  substantial. 

"(6)  Did  not  the  plaintiff,  on  Friday  or  Saturday  before  the  accident,  com- 
plain to  Mr.  Young  of  said  machine,  and  ask  that  it  be  repaired?    A.  Yes. 


Digitized  by 


Google 


486  PACIFIC  REPORTER.  [Kan. 

"(7)  Did  not  Mr.  Young  tell  plaintiff  that  he  would  repair  the  machine  be- 
fore Monday?    il.  Yes. 

"(8)  Did  not  Mr.  Young,  before  Monday,  February  26,  1883,  repair  the 
machine  on  which  plaintiff  was  working,  by  fixing  the  journals  and  bearings 
and  by  tightening  the  bolts  at  the  end  of  the  frame  in  which  the  saw  was  set? 
A.  Yes. 

"(9)  Had  not  the  kind  of  repairs  which  Mr.  Young  put  on  the  machine 
just  prior  to  the  accident  been  sufficient  to  remedy  the  vibrating  and  other  de- 
fects previously  complained  of  by  plaintiff,  at  every  time  it  was  repaired  by 
him  prior  to  the  last  repairs  before  the  accident?    A.  No. 

"(10)  On  Monday  morning,  February  26,  1883,  did  not  the  plaintiff  go  to 
said  machine,  and  use  the  same  until  about  10  o'clock,  sawing  out  material  to 
be  used  in  the  manufacture  of  cars?    A,  Yes;  on  light  material. 

"(11)  After  the  plaintiff  had  complete  the  work  which  he  was  on  tiie 
morning  of  the  accident,  and  the  board  had  been  carried  away,  did  he  not 
leave  said  machine  for  about  thirty  minutes,  and  go  into  the  yard?    A,  Yes. 

"(12^  While  plaintiff  was  absent  from  said  machine  for  about  thirty  min- 
utes, did  not  somfeone  go  to  said  machine  and  take  off  the  saw  which  plaintiff 
had  been  using,  and  put  on  a  larger  saw?    A.  Yes. 

"(13)  When  plaintiff  returned  to  said  machine  after  his  temporary  absence, 
did  he  or  did  he  not  know  that  some  one  had  taken  off  the  saw  which  he  had 
been  using,  and  replaced  the  same  with  a  larger  saw?    A,  Yes. 

"(14)  Did  plaintiff,  before  commencing  work  again  on  said  macliine,  stop 
the  saw  for  the  purpose  of  seeing  what  saw  had  been  placed  on  said  machine 
during  his  absence,  and  whether  the  same  was  in  good  or  bad  condition? 
A.  No. 

"(15)  Did  the  plaintiff,  prior  to  commencing  work  with  said  machine,  after 
his  temporary  absence,  examine  the  rest  of  the  saws  hanging  on  the  peg  toas- 
cei-tain  whether  a  defective  saw  had  been  placed  on  said  machine  or  not? 
A.  No. 

"(16)  Did  the  plaintiff,  in  working  with  said  machine  on  said  Monday 
morning,  notice  any  defect  in  said  machine  prior  to  his  temporary  al>sence 
from  the  same  and  the  chan^ng  of  the  saws  thereon?    A.  No. 

"(17)  Who  put  the  saw  which  injured  the  plaintiff  on  the  machine?  A, 
Some  one  acting  under  general  orders  of  defendant. 

"(18)  About  how  many  saws  were  there  at  the  table  at  the  time  plaintiff 
was  injured?    A.  From  6  to  10. 

"(19)  Had  plaintiff,  prior  to  the  time  of  his  injury,  been  engaged  in  saw- 
ing the  same  kind  of  blocks  which  he  was  then  commencing  to  saw  ?  A,  Yes; 
but  not  that  day. 

"(20)  Were  any  saws  furnished  said  machine  suitable  for  the  class  of 
work  which  plaintiff  was  engaged  in  at  the  time  of  his  injury,  other  than  the 
saw  which  he  claims  he  was  then  using,  and,  if  so,  state  about  how  many? 
A,  Yes;  two. 

"(21)  Had  the  plaintiff  the  right,  in  selecting  the  blocks  which  he  was 
about  to  saw  up,  to  discard  and  throw  away  those  which  he  considered  un- 
suitable for  the  purpose,  or  dangerous  to  use?.  4.  He  had  the  right  to  dLs- 
card. 

"(22)  Did  plaintiff  examine  the  piece  of  wood,  which  he  was  engaged  in 
sawing  at  the  time  of  the  accident,  before  commencing  to  saw  the -same?  A, 
Yes. 

"(23)  Had  not  said  plaintiff,  just  prior  to  the  accident,  passed  the  block  of 
wood,  which  he  was  sawing  at  the  time  of  the  accident,  twice  through  the 
machine,  thus  cutting  off  one  side  of  the  saipe?    A,  Yes. 

"(24)  When  did  plaintiff  first  notice,  on  Monday,  that  the  machine  was 
defective  or  not  working  properly,  if  at  all?    A,  On  sawing  first  block. 

"(25)  Did  the  plaintiff  at  any  time,  on  Monday,  February  26th,  complain 
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of  the  condition  of  said  machine;  and,  if  so,  to  whom  did  he  make  said  com- 
plaint  on  said  day?    A.  No. 

"(26)  Had  not  the  plaintiff  the  rigiit  to  refuse  to  work  witli,  and  to  dis- 
card and  lay  aside,  any  one  of  the  saws  furnished  to  his  table,  whenever  lie 
considerei!  tliem  unsuitable  or  unsafe  to  be  used  on  the  work  which  he  was 
engaged  at?    A.  Yes. 

**(27)  What  was  the  condition  of  tlie  saw  which  plaintiff  was  using  at  tlie 
time  he  was  |jurt?  Please  describe  the  same  fully.  A,  A  saw  from  14  to  16 
inches  in  diameter,  one  tooth  out,  and  two  or  more  cracks. 

"(28)  Did  the  condition  of  the  saw  which  plaintiff  was  using  at  the  time  of 
the  accident  contribute  in  any  manner  to  his  injury?  A,  It  might,  or  it 
might  not. 

"(29)  If  you  answer  the  last  question  in  the  affirmative,  please  state  fully 
how  it  so  contributed.     A.  . 

"(30)  Would  the  plaintiff  have  used  the  saw  which  was  on  the  machine  at 
the  time  he  was  hurt  if  he  had  known  that  that  saw  was  on?    A,  No. 

"(31)  Did  not  the  saw  at  the  time  of  the  accident,  in  cutting  through  the 
piece  of  wood,  cut  off  and  loosen,  next  to  the  top  of  the  table,  a  wedge-sliaped 
sliver  from  a  season  crack  in  said  wood?    A.  Yes. 

"(32)  Did  said  wedge-shaped  piece  of  wood  cut  off  from  said  piece  of 
wood  which  plaintiff  was  sawing  in  any  manner  contribute  to  the  injury  of 
said  plaintiff?    A,  Yes. 

"(33)  If  you  answer  the  last  question  in  the  affirmative,  please  state  fully 
how  it  so  contributed  to  said  injury.  A.  By  throwing  block  out,  and  allow- 
ing his  hand  to  fall  on  saw. 

"(34)  Would  not  the  sawing  off  of  a  wedge-shaped  sliver  from  a  block  of 
wood,  similar  to  the  one  which  was  sawed  off  at  the  time  of  plaintiff's  in- 
jury, probably  throw  said  block  from  the  saw,  by  driving  said  wedge-shaped 
sliver  between  the  saw  and  the  block,  even  if  the  saw  was  in  perfect  con- 
dition or  new?    ^.  Probably  it  would. 

"(35)  Is  not  the  operation  of  circular  saws  and  the  kind  of  work  in  wliich 
plaintiff  was  employed  at  the  time  of  the  accident,  conimon  to  a  great  variety 
of  wood- working  shops  or  establishments  other  than  those  connected  with 
railroad  corporations?    A,  Yes. 

"  (36)  Did  any  portion  of  the  duties  of  plaintiff  in  the  employment  in  which 
he  was  engaged  require  him  to  perform  lalxir  upon  or  in  connection  with 
moving  trains,  cai-s,  or  locomotives  over  the  line  of  defendant's  railroad? 
A,  No. 

"(37)  Did  the  duties  of  plaintiff's  calling  and  occupation,  at  the  time  he 
was  injured,  in  any  manner  expose  him  to  the  hazards  peculiar  to  the  opera- 
tion of  a  railroad,  or  different  from  the  hazards  which  he  would  have  been  ex- 
posed to  had  he  been  engaged  in  operating  the  same  kind  of  machinery  in 
building  cai*s  for  a  private  manufacturing  company,  or  car  manufacturing 
company,  other  than  a  railroad?    A,  No. 

"(38)  If  you  answer  the  last  question  in  the  affirmative,  please  state  fully 
what  hazards  plaintiff  was  exposed  to  peculiar  to  railroading,  and  which  he 
would  not  have  been  exposed  to  engaged  in  operating  the  same  class  of  ma- 
chinery in  a  car  factory  owned  by.  an  individual  or  car  company.    A, 

"(39)  At  the  time  the  plaintiff'  complained  to  Mr.  Young,  on  the  Friday 
or  Saturday  preceding  the  accident,  as  to  the  condition  of  said  sawing  table  at 
which  plaintiff  was  hurt,  did  not  Mr.  Young  go  to  said  table  before  the  Mon- 
day on  which  plaintiff  was  hurt,  and  make  thereon  all  the  repairs  which  he 
deemed  necessary,  and  the  same  kind  of  repaire  which  upon  previous  com- 
plaints he  had  made,  and  which  at  previous  times  bad  remedied  the  defects* 
complained  of?    A.  Yes;  but  did  not  remedy  all  defects. 

"(40)  Was  not  Mr.  Young  a  competent  and  experienced  machinist?  A, 
Yes. 
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"(41)  How  long  had  Mr.  Young  been  employed  in  the  business  of  operating 
and  repairing  and  working  with  wood  machinery?     A,  About  20  years. 

'*(42)  At  the  time  of  plaintiff's  injury  did  he  not  attempt  to  pass  the  stick 
which  he  was  sawing  through  with  his  hands,  without  using  a  forked  stick 
to  push  the  same  through  with?    A.  Yes. 

"(43)  Was  there  not  a  forked  stick  at  said  table,  at  the  time  of  the  acci- 
dent, which  the  plaintiff  could  have  used  to  push  said  stick  of  wood  through, 
and  which  was  made  and  kept  there  for  that  purpose?    A.  Yes. 

"(44)  Was  it  not  the  duty  of  the  plaintiff  to  refuse  to  work  with  and  to  lay 
aside  any  saw,  among  the  number  furnished  to  said  machine,  which  he  con- 
sidered dangerous?    A.  Yes. 

"(45)  IIow  much  per  day  was  plaintiff  earning  at  the  time  he  was  injured? 
A,  1^2.16.  ,  . 

"(46)  Did  not  the  plaintiff,  after  he  recovered  from  the  effects  of  his  in- 
jury so  as  to  be  able  to  work,  go  back  to  the  defendant's  shops  and  work  for 
the  defendant,  and  continue  to  work  there  until  a  few  days  before  the  com- 
mencement of  this  suit,  nearly  two  years  after  said  accident?    A.  Yes. 

"(47)  Did  not  plaintiff  quit  the  service  of  the  company  immediately  before 
the  commencement  of  this  suit,  voluntarily?    A,  Yes. 

"(48)  What  wages  was  plaintiff  earning  at  the  time  he  voluntarily  quit  the 
service  of  the  defendant  company,  just  before  commencing  this  suit?  A, 
62.15. 

"(49)  Did  not  the  plaintiff,  at  the  time  of  the  accident  complained  of,  and 
long  prior  thereto,  have  knowledge  of  tlie  form  or  pattern  or  plan  of  construc- 
tion of  the  table  on  which  he  was  engaged  to  work?    -4.  Yes. 

"(50)  Could  not  the  plaintiff,  by  the  reasonable  exercise  of  his  faculties, 
during  the  period  of  about  two  years  that  he  worked  at  the  table  at  which  he 
was  injured,  have  known  of  the  pattern  or  plan  on  which  the  same  was  con- 
structed?   A.  Yes;  but  he  only  worked  on  table  about  one  year. 

"(51)  Was  there  a  wood  screw  placed  upon  said  table,  at  the  end  of  the 
swinging  frame  supporting  the  saw,  after  the  accident  to  plaintiff?    A.  Yes. 

"(52)  If  you  answer  the  last  question  in  the  affirmative,  state  about  how 
long  after  said  accident  said  wood  screw  was  placed  upon  said  table.  A.  From 
one  to  three  months. 

"(53)  Was  the  placing  of  said  wood  screw  upon  said  table  a  repair  of  the 
table,  or  was  it  the  addition  of  a  new  invention  or  device?    A,  Repair. 

"(54)  Had  the  plaintiff  ever  thought  of  or  suggested  the  addition  of  a  wood 
screw  at  the  end  of  the  swinging  frame  suppoiting  the  saw,  for  the  purpose 
of  steadying  the  saw  and  lessening  its  vibration;  and,  if  so,  state  when  and 
to  whom  he  suggested  it?    A,  No, 

"(55)  At  whose  suggestibn  was  the  wood  screw  placed  on  the  end  of  the 
swinging  frame  supporting  the  saw?    A,  Jas.  L.  Wilcox. 

"(56)  Did  the  plaintiff  at  any  time  demand  that  he  be  furnished  with  a  new 
table  to  operate  the  saw  on  which  he  was  injured,  or  that  he  be  furnished 
with  a  table  constructed  on  a  different  pattern  from  the  one  which  he  was 
working  on?    A.  No. 

"(57). If  you  answer  the  last  question  in  the  affirmative,  state  when  he 
made  such  demand  and  to  whom  he  made  the  same.    A.  " 

Geo,  R.  Peck,  A,  A,  Hurd,  and  W,  C.  Campbell,  for  plaintiff  in  error.  Wa- 
ters d-  Chase  and  Vance  dc  Campbell,  for  defendant  in  error. 

Holt,  C.  The  defendant  makes  a  number  of  assignments  of  error,  and 
they  are  all  properly  raised  by  the  demurrer  to  the  plaintiff's  evidence,  objec- 
tions to  the  instructions-  given,  exceptions  to  the  instructions  asked  and  re- 
fused, and  by  motion  for  judgment  on  the  findings  for  defendant,  and  motion 
for  a  new  trial.  Before  we  proceed  to  examine  them  in  detail,  we  will  state 
that  the  first  ground  of  negligence  alleged  by  plaintiff  has  no  support  what- 


Digitized  by 


Google 


Kan.]  ATCHISON,  t.  a  s.  f.  r.  oo.  v.  m'kee.  489 

ever  under  the  evidence  introduced.  It  appears  that  the  "odds  and  ends"  of 
the  timber  cut  at  other  saws  in  the  shop  were  brought  to  plaintiff's  form  or 
bench,  and  he  was  to  pick  out  therefrom  such  pieces  as  he  thought  could  be 
worked  to  advantage.  It  was  his  duty  to  select  such  pieces  as  he  thought  fit, 
and  reject  those  pieces  that  he  thought  unfit,  for  use.  This  duty  was  given 
to  him  alone.  He  testified,  and  it  is  undisputed,  that  he  examined  the  block, 
and  supposed  it  to  be  suitable  for  use  in  making  truss-rod  blocks,  and  that 
the  splinter  or  sliver  that  became  dislodged  from  the  block  in  sawing  could 
not  have  been  seen  by  an  examination  of  the  block.  Certainly,  under  this 
statement  of  facts,  there  was  no  negligence  of  the  company  nor  of  plaintiff. 
The  findings  were  in  keeping  with  the  evidence. 

The  second  ground  of  negligence, — that  the  saw  was  defective, — is  partially 
supported  by  the  testimony,  but  it  is  fairly  established  by  the  evidence  that 
such  defect  did  not  contribute  to  the  injury  of  the  plaintiff.  In  this  connec- 
tion we  call  attention  to  the  following:  "(28)  Did  the  condition  of  the  saw 
which  plaintiff  was  using  at  the  time  of  the  accident  contribute  in  any  manner 
to  his  injury?  A,  It  might,  or  it  might  not.  (29)  If  you  answer  the  last  ques- 
tion in  the  affirmative,  please  state  fully  how  it  oo  contributed.    A. ." 

"(84)  Would  not  the  sawing  off  of  a  wedge-shaped  sliver  from  a  block  of 
wood,  similar  to  the  one  which  was  sawed  off  at  the  time  of  plaintiff's  injury, 
probably  throw  said  block  from  the  saw,  by  driving  said  wedge-shaped  sliver 
between  the  saw  and  the  block,  even  if  the  saw  was  in  perfect  condition  or 
new?  A,  Probably  it  would."  Under  the  evidence  and  answers  to  the  ques- 
tions, and  failure  to  answer,  we  are  safe  to  say,  for  the  purposes  of  this  case, 
that  the  alleged  negligence  of  the  defendant  in  regard  to  this  saw  did  not  con- 
tribute to  the  injuries  of  the  plaintiff. 

This  leaves  us  now  to  examine  the  third  ground  of  negligence,  that  is,  the 
defects  in  the  machine  or  table  in  which  the  saw  was  placed.  The  defendant 
urges  with  great  force  that  the  railroad  law  of  1874,  relating  to  damages  to 
employes  of  the  railroad  company,  caused  by  the  negligence  of  co-employes, 
is  not  applicable  in  this  case.  They  claim  that  the  rule  applies  only  to  the 
hazardous  work  of  railroading;  that  it  does  not  apply  to  that  part  of  the  work 
of  the  defendant  which  was  carried  on  in  their  car-shops;  claiming,  further, 
that  the  fourteenth  amendment  to  the  constitution  of  the  United  States  for- 
bids any  distinction  as  to  liability  in  the  same  kind  of  employment;  that 
there  should  be  no  greater  liability  on  the  part  of  a  railroad  company  for  in- 
juries to  an  employe,  caused  by  the  negligence  of  his' co-employes,  while 
manufacturing  cars,  than  there  should  be  in  the  same  business  if  it  was  car- 
ried on  by  a  company  not  engaged  in  railroading,  and  cities.  Deppe  v.  Rail- 
way Co,,  36  Iowa,  52;  8anta  Clara  Co,  v.  Railway  Co,,  118  U.  S.  394,  6  ' 
Sup.  a.  Rep.  1132;  Fire  Ass*n  v.  New  York,  119  U.  S.  120.  7  Sup.  Ct.  Rep, 
108.  We  think  it  is  unnecessary  to  discuss  this  matter  under  the  evidence 
in  this  case.  If  there  is  any  negligence  shown  in  this  case  upon  which  the 
plaintiff  may  recover,  it  is  about  the  form  or  machine  in  which  the  saw  was 
placed  that  cut  off  the  hand  of  plaintiff.  It  was  the  duty  of  the  defendant  to 
provide  its  employes  with  machinery  and  appliances  for  the  service  required 
suitable  for  its  efficient  and  reasonably  safe  performance,  and  if  it  failed  in 
that  respect,  it  was  liable  to  its  servants  as  it  would  be  to  a  stranger.  This 
defendant  had  assigned  the  duty  of  inspecting  the  machinery  and  providing 
new,  when  necessary,  and  seeing  to  It  that  such  machinery  was  kept  in  a 
suitable  condition,  to  Mr.  Cook  and  his  assistant,  Mr.  Young.  We  believe 
they  were,  while  so  engaged  about  the  furnishing  and  repairing  the  tools  and 
machines  in  the  car-shop,  standing  in  the  place  of  principal  to  this  plaintiff, 
rather  than  his  fellow-servant.  Railtmy  Co,  v.  Weaver,  35  Kan.  412,  11 
Pac.  Rep.  408;  Railroad  Co,  v.  Moore.  29  Kan.  632;  Railtmy  Co.  v.  Little, 
19  Kan.  267;  Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184;  Brab- 
bits  y.  RaUway  Co.,  38  Wis.  289. 
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As  shown  by  the  testimony,  Mr.  Young  had  known  of  the  defects  of  this 
machine  or  table  for  some  time.  He  had  repeatedly  repaired  or  fixed  it.  The 
plaintiff  had  complained  of  the  defects  only  a  day  or  two  before  the  accident 
occurred,  and  he  had  attempted  to  repiir  it,  but  had  notdonesosubstantbilly 
as  shown  by  the  findings  of  the  jury.  It  is  claimed  by  defendant,  however, 
that  the  plaintifl'  knew  as  much  about  this  machine  as  the  defendant,  espe- 
cially as  Mr.  You  ng,  the  agent  of  the  defendant,  and,  because  he  kept  on  at  work 
at  the  machine  after  he  knew  of  such  defects,  lie  was  guilty  of  contributory  neg- 
ligence, and  therefore  could  not  recover.  We  think  that  the  testimony  does 
not  support  this  contention.  Mr.  Young  promised  the  plaintiff  Saturday 
night  that  he  would  repair  it;  he  did  repair  it  partially,  and  told  plaintiff  Mon- 
day morning  that  it  was  repaired  and  all  right.  Plaintiff  had  the  right  to  rely 
upon  the  statement  of  Mr.  Young,  and  to  proceed  with  his  work  under  such 
statement.  It  did  work  all  right  with  a  small  saw  in  light  timber  at  first,' 
Monday  morning,  under  plaintiff's  hands.  The  first  notice  that  plaintiff  had 
of  its  vibrations  or  wabbling  Monday  morning  was  when  he  commenced  saw- 
ing the  block  upon  which  his  hand  was  injured.  Some  party  whom  the  evi- 
dence fails  to  disclose  went  to  the  machine  and  did  some  sawing  in  the  plain- 
tiff's absence.  Whether  during  the  sawing  by  this  unknown  party  the  man- 
drel became  loosened  or  the  machine  unsteady,  we  can  only  surmise.  When 
plaintiff  left  it,  it  seemed  to  be  steady  and  firm,  and,  as  soon  as  he  returned 
and  commenced  to  saw  with  it,  it  vibrated.  But  this  conclusion  can  be  safely 
drawn  from  all  the  testimony,  and  the  findings  of  fact  of  the  jury;  that  the 
repairs  made  by  Mr.  Young  on  Saturday  night  were  either  not  thorough  or 
substantial,  or  the  machine  was  in  such  a  condition  that,  if  the  tightening  of 
the  screws  had  been  thoroughly  done,  such  repairs  did  not  materially  remedy 
the  defects  complained  of  by  plaintiff. 

It  further  appears  in  evidence  that,  some  time  after  the  plaintiff  had  left 
the  shop,  something  was  attached  or  afiftxed  to  the  machine  to  make  it  steady. 
It  is  in  evidence  that  Mr.  Wilcox,  who  took  the  machine  or  table  some  time 
after  plaintiff  was  injured,  complained  that  the  saw  "sawed  all  over  the  tim- 
ber," and  these  additions  or  repairs,  as  the  jury  found,  were  made  at  the  sug- 
j^estion  of  Mr.  Wilcox.  The  defendant  claims  that  the  admission  of  such  tes- 
timony was  error,  and  in  this  connection  complains  of  the  instructions  given 
by  the  court  in  reference  to. such  repaira.  We  will  here  state  that,  if  the  ev- 
idence was  properly  admitted,  the  form  of  an  instruction  given  by  the  court 
covering  this  testimony  wjis  certainly  correct.  We  will  not  here  discuss  the 
question  of  whether  evidence  showing  that  repairs  have  been  made  upon  a 
machine  at  which  an  accident  has  happened,  shortly  after  it  occurred,  is  com- 
petent to  show  that  such  machine  was  unsafe  at  the  time  of  the  accident. 
This  court  has  examined  and  discussed  this  matter,  and  it  appears  to  be  the 
settled  law  of  the  state  to  admit  such  evidence.  Railway  Co,  v.  Heifordt  18 
Kan.  245;  City  of  Emporia  v.  Schmidling,  33  Kan.  485,  6  Tac.  Rep.  893; 
Railway  Co.  v.  Weaver,  35  Kan.  412, 11  Pac.  Rep.  408;  City  of  Abilene  v.  Hen- 
dricks, 36  Kan.  196,  13  Pac.  Rep.  131.  We  b3lieve,  therefore,  the  testimony 
was  admissible  to  establish  the  fact  of  the  defect  in  the  machine  at  the  time 
of  theinjuiy. 

The  further  question  now  arises,  and  one  of  considerable  difficulty  in  deter- 
mining, .whether  this  defective  machine  was  the  cause  of  the  injury  to  the  plain- 
tiff. We  call  attention  to  the  findings,  and  to  the  general  verdict  for  the 
plaintiff.  It  will  be  remembered  that  all  these  special  findings  were  submitted 
at  the  request  of  the  defendant,  and  none  of  them  were  in  conflict  with  the 
genera]  verdict,  and  many  of  them  tend  to  sustain  and  uphold  it;  and,  further, 
whether  this  injury  of  the  plaintiff  was  an  accident,  or  the  result  of  the  de- 
fective condition  of  a  machine  of  the  defendant's,  was  submitted  to  the  jury. 
By  their  verdict  we  may  safely  infer  that  they  found  it  was  caused  by  the 
negligence  of  the  defendant,  rather  than  by  an  accident.    There^is  testimony 
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to  sustain  the  verdict,  and  we  do  not  feel  at  liberty  to  disturb  it.  From  the 
evi^ience,  we  believe  the  jury  were  authorized  to  find  that  this  injury  was 
the  result  of  the  negligence  of  the  defendant  in  failing  to  furnish  a  proper 
machine  for  plaintiff  to  work  upon. 

The  defendant  also  complains  of  a  part  of  the  court's  instruction  No.  5» 
which  reads  as  follows:  *****  And  it  is  the  master's  or  employer's  duty 
to  maintain  such  supervision  and  care  respecting  all  tools,  machinery,  and  ap- 
pliances used  by  his  servants  or  employes  as  may  be  necessary  to  continue 
them  in  safe  condition  for  use;  and  if  he  fails  to  do  so,  he  is  liable  for  inju- 
ries arising  from  his-neglect."  It  contends  that  the  word  **^afe"  in  the  in- 
struction should  have  been  qualified  by  "reasonably,"  or  some  word  or  phrase 
showing  that  it  was  defendant's  duty  to  have  its  tools  and  machiner}'  in  an 
adequately  safe  condition,  and  says  that,  when  the  word  "safe"  was  used  in 
the  connection  it  is  in  this  instruction,  witliout  any  limitation  or  qualifica- 
tion, it  would  make  the  defendant  an  absolute  guarantor  of  the  safety  of  its 
machinery.  It  is  admitted  that  the  rule  is  correctly  laid  down  in  other  parts 
of  the  instructions  of  the  court,  and,  in  passing,  we  wish  to  say  that  it  is  very 
fully,  plainly,  and  clearly  stated,  with  the  exception  of  this  one  portion  of  the 
instruction.  The  proper  qualifying  word  was  evidently  inadve latently  omit- 
ted by  the  court.  The  sentence  immediately  preceding  this  instruction  is' 
***  *  *  And  the  master  or  employer  must  exercise  reasonable  and  proper 
vigilance  to  see  that  the  machinery  employed  is  in  proper  condition  for  the 
purposes  for  which  it  is  being  used;  and  it  is  the  master's  and  employer's 
duty,"  etc.,  etc.  And  in  the  seventh  instruction:  "You  are  to  determine 
from  the  evidence  the  facts  respecting  the  condition  of  the  saw  and  table  and 
appliances  constituting  the  machine  at  which  the  plaintiff  was  engaged  when 
hurt;  whether  the  same  or  either  was  in  good  condition  and  reasonably  safe, 
or  whether  either  was  out  of  repair,  defective,  or  dangerous."  The  defend- 
ant contends,  however,  and  with  reason,  that  .where  the  law  is  given  properly 
in  an  instruction,  and  in  another  place  improperly,  it  may  fairly  be  presumed 
that  the  jury  were  misled  by  that  portion  of  the  instruction  which  errone- 
ously stated  the  law.  While  such  is  the  rule,  yet  we  would  hesitate  to  carry 
it  to  the  extent  to  apply  it  to  the  instructions  of  the  court,  whefn  the  instruc- 
tions requested  by  the  parties  are  all  refused,  and  the  charge  to  the  jury  is 
given  as  a  whole,  connectedly,  and  almost  in  the  immediate  connection,  and 
within  the  same  subdivision  of  the  instruction,  the  court  lays  down  the  rule 
plainly  and  correctly.  The  duty  of  the  defendant  is  so  plainly  given  else- 
where, that  we  should  hesitate  to  decide  the  omission  of  the  qualifying  word 
in  this  instance  would  be  erroir  sufiicient  to  require  a  revei'sal  and  a  retrial  of 
the  case.  In  this  action,  under  the  findings,  such  instruction  could  not  have 
materially  prejudiced  the  defendant,  as  the  jury  found  this  machine  defective 
and  out  of  repair.  This  action  was  evidently  not  tried  on  the  theory  that  this 
machine  was  safe  and  perfect.  Finding  No.  16,  submitted  at  the  request  of 
defendant,  asks  whether  the  plaintiff  noticed  any  defect  in  the  machine  prior 
to  the  time  of  his  temporary  absence  from  the  same,  and  immediately  follow- 
ing: "When  did  plaintiff  first  notice,  on  Monday,  that  the  machine  was  de- 
fective or  not  working  properly,  if  at  all?"  The  main  contention  m  this  case 
was,  not  whether  the  machine  was  safe,  but,  being  defective,  whether  the 
plaintiff  was  guilty  of  contributory  negligence  in  using  it,  and  especially 
whether  its  defects  caused  the  injuries  plaintiff  sustained.  It  is  reasonable 
to  infer  from  the  testimony  and  findings  that  the  machine  was  defective,  out 
of  repair,  and  unsafe. 

The  defendant  asked  and  the  court  refused  to  instruct  the  jury:  "Where 
the  danger  of  using  defective  machinery  is  so  great  that  a  man  of  ordinary 
prudence  would  not  continue  to  use  it,  if  a  servant  continues  to  use  such  ma- 
chinery or  instrument,  even  after  an  express  promise  of  the  master,  he  would 
still  be  guilty  of  contributory  negligence,  and  could  not  recover."    This  in- 


Digitized  by 


Google 


492  FJUIFIC  RLPOKTES.  [Kail. 

struct  ioo  could  not  apply  to  ttie  defeetire  inachine  or  form  th-kt  be'.i  tbe  sav. 
PLauBtiff  did  not  cofltiijue  to  tt«e  tbe  same  because  of  anj  promise  of  tbe  mas- 
ter to  repair  it,  but  did  go  to  work  at  it  upon  the  daj  of  tiie  aceident  becaoae 
he  fra«  UM  Utat  it  bad  be«ti  re;ja:rad  since  be  last  used  it.  He  then  bad  a 
riiirbt  to  atsame  all  re^Airs  »eei»»sar7  to  remedj  tbe  defects  eofu^lAJned  of 
had  been  made.  We  beii^re  wj  material  error  was  committed  in  tbe  trial  ol 
Uiw  sutiotit  mod  ihereifpn  recomme&d  that  tbe  judgment  of  ibe  ooort  btrlow  be 
affirmed. 

By  tub  Cocbt.    It  ia  ao  ordered;  all  tbe  justices  ooncorring. 
Ei»DT  and  others  r.  Weaiteb  and  others. 

iSmpreme  Qmri  cf  KantOM.    XoTember  5,  1S^7.) 

L  Arrzkij — Caj«c  Mai/k— Jh-ATMiKrr  that  Cafe  Cotiaisb  the  Etide-vce. 

Where  •  ca«e  is  v.'Ztit  abd  settlt^l  for  the  diipretne  ciinrt,  and  ibe  partr  makins 
it  *i(Mirf»  that  it  f^haii  he  shovD  ihat  tbe  ca^  o^ijtairis  ail  ihe  evidence  that  was  in- 
trrxiuced  on  the  triaL  a  ntaiernent  to  that  effect  -should  he  inserted  in  the  case  it 
self,  aud  not  in  the  oertiticate  of  the  judge  who  settles  ibe  ca>e. 

2.  ATTAr-HJIEST— PbIOBITT  OF  WeITB — LlJiBILITY  OF  EXECTTIOS  CEEDnOBB  FOB  WboSG- 

rcL  Hale- 

Where  attachments  and  exectition*  arc  levied  upon  the  same  property,  by  tbe 
same  otlU'jfT,  and  the  attach 'nents  are  levied  tirst.  and  have  prioritv,  and' the  ejie- 
cution  cr*'*uutn  cau^e  the  officer  to  ^ell  the  pro|»erty  on  their  exe»"Utions  to  several 
hundred  different  ttera^jnit,  and  in  ^niall  lota,  and  to  pay  the  prx^eed:)  of  the^ale  to 
themselves,  he/d,  that  they  are  liable  to  the  attaching  creditors  f«>r  so  much  of  tbe 
procee^lji  as  will  satisfy  tbe  judgments  rendered  in  favor  of  tbe  attaching  creditors. 
(Syllabus  hy  the  Cwirt,) 

Error  from  district  court,  Harvey  county;  L.  Houk,  Judjje. 

Thin  action  wa»  tried  by  the  court  below,  without  a  jury,  and  the  court  made 
the  following  findings  of  fact  and  conclusions  of  law,  and  rendered  the  fol- 
lowing judgment,  to-wit: 

"findings  of  fact. 

"That  prior  and  up  to  December  4,  1877,  one  William  Hall  Mitchell  was 
engaged  in  the  business  of  retailing  drugs,  and  so  forth,  at  Lamed,  Kansas, 
and  was  largely  in  debt  and  wholly  insolvent.  That  on  the  eighteenth  day 
of  October,  1877,  Stiefel  &  X**ye  recovered  a  judgment  against  said  Mitchell 
for  «56,  and  costs  of  suit.  That  on  December  4, 1877,  John  A.  Moore  com- 
menced a  civil  action  in  attachment  against  said  Mitchell  for  $105,  before  F. 
A.  A.  Neals,  a  justice  of  the  peace  of  Larned  township.  Pawnee  county,  Kan- 
sas, and  at  the  same  time  Weaver  &  Bill,  plaintiffs  herein,  commenced  two 
actions  before  the  same  justice  of  the  peace  for  $235,  and  one  for  $205,  and 
caused  orders  of  attachment  in  said  actions  to  be  issued;  all  of  which  said  at- 
tachments in  said  three  suits  were  placed  in  the  hands  of  L.  P.  Elliott,  a  con- 
stable of  J^rned  township,  in  said  county  and  state,  and  was  by  said  consta- 
ble each  and  all  levied  upon  the  stock  of  drugs  and  medicines  of  said  Mitchell. 
That  said  John  A.  Moore  and  Weaver  <fe  Bill  at  said  time  were  each  and  all 
non-residents  of  Pawnee  county,  Kansas,  and  were  each  and  all  residents 
of  Lyon  county,  Kansas,  and  that  each  and  all  of  them  failed  to  give  a  cost- 
bond  in  said  cases,  except  the  bonds  given  for  attachments  until  December 
8,  1877,  at  which  time  they  filed  a  cost-bond  in  each  of  said  cases.  That 
each  and  all  of  said  attachments  so  issued  were,  levied  upon  said  stock  of 
drugs  and  medicines  on  December  4,  1877.  That  each  of  said  cases  was 
set  for  trial,  and  said  attachments  made  returnable  on  December  7,  1877,  at 
which  time  sal(|  Mitchell  appeared  before  said  justice  of  the  peace,  and  filed 
an  affidavit  in  due  form  under  section  4300,  c.  81,  CJorap.  Laws  Kan.,  for  a 
change  of  venue,  which  said  application  was  by  said  J.  P.  overruled.  Said 
causes  were  continue^  for  trial  until  December  8,  1877,  at  10  a.  m.,  at  which 
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time  the  same  was,  on  the  application  of  said  Mitchell,  continued  for  trial 
untilJanuary  10,  1878.  That  on  January  8, 1878,  said  Bill,  one  of  said  plain- 
tiffs, paid  said  Mitchell  about  $26,  to  confess  judgment  in  all  said  cases  for 
the  amounts  claimed  therein,  and  waive  all  errors  and  irregularities  in  said 
suits,  which  said  Mitchell  did  in  writing,  having  consented  before  said  justice 
that  said  continuance  should  be  set  aside,  and  each  of  said  cases  called  for  trial. 
That  the  said  Mitchell  had  no  defense  to  the  merits  of  either  of  said  causes  of 
action,  and  was  justly  indebted  to  Weaver  &  Bill  and  J.  A.  Moore  in  these 
several  amounts  for  which  he  confessed  judgment,  and  that  the  said  Bill  paid 
said  amount  to  save  the  expenses  the  parties  would  necessarily  be  at  if  said 
suits  were  tried.  That  on  the  eighth  day  of  December,  1877,  said  Mitchell, 
with  George  ^.  Eddy,  Jerry  Toles,  T.  H.  Edwards,  and  Nelson  Adams  as 
sureties,  entered  into  a  forthcoming  bond  to  said  John  A.  Moore  and  Weaver 
&  Bill  in  the  sum  of  $2,400,  conditioned  that  the  property  so  attached  in  said 
actions,  or  the  sum  of  $1,100,  its  appraised  value  thereof,  should  be  foi-th- 
comlng  to  answer  the  judgments  in  said  actions;  which  said  bond  was  taken 
and  approved  by  said  L.  P.  Elliott,  constable,  on  December  8,  1877,  a  true 
copy  of  which  said  bond  is  attached  to  the  petition  herein,  and  said  constable 
made  the  following  return  on  each  of  said  orders  of  attachment: 

"  •  Surrendered  the  property  attached  in  this  ease  on  the  ex'ecution  and  de- 
livery to  me  of  bond,  a  copy  jof  which  is  herein  attached,  and  marked  "Ex- 
hibit A."  February  8,  1878.  L.  P.  Elliott,  Constable. 

"  *  Which  said  bond  was  taken  and  approved  by  said  constable  on  December 
8,  1878.  L.  P.  Elliott,  Constable.' 

"That  said  bond  was  procured  to  be  issued  by  George  A.  Eddy,  in  order 
that  the  execution,  issued  in  his  favor,  as  hereinafter  set  forth,  might  be  lev- 
ied upon  said  attached  property,  and  that,  while  said  bond  purported  to  be 
made  by  said  Mitchell,  as  principal,  and  the  others,  as  sureties,  it  was  as  a 
matter  of  fact  procured  and  executed  by  the  said  George  A.  Eddy  for  the  pur- 
pose, aforesaid,  of  which  the  plaintiff,  at  the  time,  had  no  information  or  knowl- 
edge. That  on  December  4, 1877#  an  execution  was  issued  upon  the  judgment 
of  Steifel  &  Neye  to  the  said  Elliott.  That  on  December  4,  1877,  George  A. 
Eddy  commenced,  before  a  justice  of  the  peace  at  Lamed,  tiiree  actions  against 
the  said  William  Hall  Mitchell, — one  to  recover  the  sum  of  $81,  one  to  re- 
cover the  sum  of  $219.50,  and  one  to  recover  the  sum  of  $88.50;  and  that  on 
the  same  day  Gillett  &  Co.  commenced  an  action  against  said  Mitchell  for  the 
sum  of  $163,  and  Gillett,  Armstrong  &  Kelly  commenced  an  action  against 
the  said  Mitchell  for  the  sum  of  $155,  and  Myers  &  Myers  commenced  an  ac- 
tion against  said  Mitchell  for  the  sum  of  $165;  and  also,  on  the  same  day, 
Adam  Brenner  commenced  an  action  for  $77.50;  and  also,  on  the  same  day, 
J.  A.  Blackburn  commenced  an  action  agains^  the  said  Mitchell  for  the  sum 
of  $84.52.  That  in  each  of  said  actions  an  order  of  attachment  was  issued 
and  delivered  to  said  constable,  Elliott,  who  levied  «ach  of  them  upon  a  stock 
of  goods,  wares,  and  merchandise  belonging  to  the  said  Mitchell,  then  and  at 
that  time  in  his  possession ,  under  the  levies  made  upon  the  ordei*s  of  attach- 
ment issued  in  the  cases  of  Weaver  &  Bill  and  John  A.  Moore,  against  said 
Mitchell;  and  that  all  orders  of  attachment  received  by  said  constable,  Elliott, 
other  than  those  in  favor  of  Weaver  &  Bill  and  John  A.  Moore,  were  levied 
upon  such  property  subsequent  to  and  subject  to  the  orders  of  attachment 
levied  thereon  in  favor  of  Weaver  &  Bill  and  John  A.  Moore.  That  all  of  the 
orders  of  attachment  above  referred  to,  other  than  those  in  favor  of  Weaver 
&  Bill  and  John  A.  Moore,  were  returnable,  and  were  returned  on  December 
8,  1877,  at  which  time  each  of  the  actions  in  which  they  were  issued  were  set 
for  trial,  and  said  orders  of  attachment  were  then  released  and  discharged. 

"That  on  the  eighth  day  of  December,  1877,  judgments  were  rendered  in 
each  of  the  actions  commenced  against  Mitchell,  as  herein  stated,  for  the 
amounts  claimed,  and  costs,  except  in  the  two  actions  commenced  by  Weaver 
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&  Bill,  and  in  the  action  commenced  by  John  A.  Moore.  And  that,  upon  said 
day,  an  ordinary  execution  was  issued  upon  each  judgment  so  rendered,  and 
placed  in  the  hands  of  Constable  Elliott,  prior  to  the  delivering  to  him  the 
said  forthcoming  bond.  That  after  the  execution  and  delivery  and  approval 
of  said  forthcoming  bond,  and  the  return  made  by  said  constable  upon  said 
orders  of  attachment  in  favor  of  Weaver  &  Bill  and  Jphn  A.  Moore,  as  afore- 
said, the  said  William  Hall  Mitchell  demanded  of  said  constable,  Elliott,  the 
delivery  to  him  of  the  property  which  had  been  attached,  and  for  the  delivery 
of  which  said  forthcoming  bond  had  been  executed,  which  demand  the  said 
constable,  Elliott,  at  the  instance  and  request  of  the  defendants  Nelson  Ad- 
ams and  George  A.  Eddy,  refused  and  failed  to  comply  with,  and  that  he,  the 
said  constable,  Elliott,  at  the  special  ii^tance  and  request  of  the  defendants 
Nelson  Adams  and  George  A.  Eddy,  as  soon  as  he  had  approved  the  forth- 
coming bond  and  made  said  return  on  said  orders  of  attachment  in  favor  of 
Weaver  &  Bill  and  John  A.  Moore,  levied  upon  the  property  of  Mitchell, 
which  he  had  taken  under  the  orders  of  attachments  last  named,  and  to  re- 
lease which,  said  forthcoming  bond  had  been  given  on  execution  in  favor  of 
said  George  A.  Eddy  for  the  sum  of  $90;  and  also  levied  thereon,  subject  to 
such  first  levy,  an  execution  in  favor  of  George  A.  Eddy,  for  the  sum  of  $91; 
and  also  levied^  thereon.  Subject  to  said  first  two  executions,  another  execu- 
tion in  favor  of  the  said  George  A.  Eddy  f6r  the  sum  of  $225;  and  also  levied 
thereon,  subject  to  said  three  other  executions,  an  execution  in  favor  of  Gil- 
lett  &Co.,  for  the  sum  of  8175;  and  also  levied  thereon  subject  to  said  four  ex- 
ecutions, an  execution  in  favor  of  Armstrong  &  Kelly,  for  the  sum  of  $165; 
and  also  levied  thereon,  subject  to  the  levies  of  said  five  executions  mentioned, 
all  other  executions  in  his  hands,  amounting  to  about  the  sum  of  $327. 

"That  the  levies  of  said  executions  were  made  in  the  order  stated  about  one- 
half  hour  after  the  execution  of  said  forthcoming  bond,  and  after  the  said  re- 
turn of  said  orders  of  attiichment  in  favor  of  Weaver  &  Bill.  That  afterwards, 
and  on  the  twenty-third  and  twenty-fourth  days  of  December,  1877,  at  the 
special  instance  and  request  of  the  defendants  George  A.  Eddy  and  Nelson 
Adams,  the  said  constable,  Elliott,  having  duly  advertised  the  same,  sold  at 
public  auction  the  goods  so  advertised  for  the  sum  of  ten  hundred  and  fifty 
dollars,  on  the  executions  so  levied  thereon,  as  aforesaid,  in  the  order  in  which 
they  were  levied  as  aforesaid,  and  applied  the  proceeds,  at  the  special  instiince 
and  request  of  the  defendants  George  A.  Eddy  and  Nelson  Adams,  as  follows, 
to-wit:  He,  the  said  constable,  Elliott,  paid  of  said  proceeds  to  the  defendant 
George  A.  Eddy  seven  hundred  and  eight  dollars  on  the  claim  that  he,  the 
said  George  A.  Eddy,  claimed  to  represent,  to-wit,  three  claims  of  his  own 
and  the  claim  of  Gillett  &  Co.,  and  the  claim  of  Gillett,  Armstrong  &  Kelly; 
and  he  paid  to  the  said  Nelson  Adams,  on  the  claims  of  Myers  &  Myers,  Adam 
Brenner,  and  J.  A.  Blackman,  one  hundred  and  fifty  dollars,  and  the  balance 
he  kept  for  his  own  fees  and  the  fees  of  the  justice  of  the  peace.  That  the 
said  defendant  George  A.  Eddy  was  present  at  said  sale,  and  assisted  said 
constable  as  his  clerk,  and  received  the  money  when  paid  in  at  said  sale. 

"That  Nelson  Adams  paid  of  the  proceeds  received  by  him  all  he  received, 
except  forty  dollars,  to  the  parties  for  whom  he  received  it.  That  Eddy, 
Toles,  Edwards,  and  Adams  signed  said  forthcoming  bond,  under  the  belief 
that  the  attachments  of  Weaver  &  Bill  and  John  A.  Moore  were  void,  on  ac- 
count of  their  being  non-residents  of  Pawnee  county,  and  no  costs-bond  hav- 
ing been  given  when  their  actions  were  commenced,  and  that  said  parties, 
believing  said  attachments  to  be  voi(l,  believed  that,  by  giving  such  bond, 
they  could  get  the  attachments  returned,  and,  having  their  attachments  ready 
in  the  hands  of  the  constable,  could  have  the  property  attached  sold  to  satisfy 
their  execution^,  and  thus  obtain  a  preference  over  AVeaver  &  Bill  and  John 
A.  Moore  in  the  collection  of  their  debts  ag'ainst  Mitfthell. 

**That  on  the  ninth  day  of  February,  1878,  the  justice  of  the  peace  before 
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whom  said  judgments  were  rendered  issued  upon  each  of  the  judgments  ren- 
dered in  favor  of  Weaver  &  Bill  and  John  A.  Moore  an  order  of  sale,  directed 
to  said  constable,  Elliott,  commanding  him  to  sell  the  property  attached  in 
said  action,  or  so  much  thereof  as^was  necessary  to  satisfy  each  of  said  judg- 
ments and  costs,  and  apply  the  proceeds  to  the  satisfaction  of  said  judgments 
and  costs.  That  the  said  constable  returned  said  orders  of  sale,  with  an  in- 
dorsement upon  each  one  of  them  to  the  effect  that  he  had  sold  said  attached 
property  under  the  executions  under  which  it  is  herein  stated  that  he  sold 
the  same.  That  on  the  eleventh  day  of  FeJ)ruary,  1878,  and  after  the  return 
of  said  orders  of  sale,  ordinary  executions  were  issued  upon  each  of  said  judg- 
ments in  favor  of  Weaver  &  Bill  and  John  A.  Moore  to  said  constable,  Elliott, 
who  afterwards  returned  each  of  said  executions,  with  an  indorsement  thereon 
of,  « No  property  found  in  my  county  whereon  to  levy  this  execution.'  That 
thereafter  Weaver  &  Bill  commenced  an  action  against  the  defendants  herein 
upon  said  forthcoming  bond.  John  A.  Moore,  having  been  made  defendant, 
filed  a  cross-petition  in  said  action.  That  said  action  was  finally  dismissed, 
and  a  judgment  for  costs  therein  rendered  against  Weaver  &  Bill  and  John 
A.  Moore,  and  that  the  matters  and  things  determined  in  said  action  are 
shown  fully  by  the  opinion  of  the  supreme  court  of  the  state  of  Kansas  in  the 
case  of  Eddy  v.  Moore,  reported  in  23  Kan.  114. 

"That  on  the  tenth  dav  of  December,  1879,  demand  was  duly  made  in  writ- 
ing upon  each  of  the  defendants  herein  to  return  said  goods  so  sold  on  execu- 
tion, or  to  pay  the  proceeds  of  such  sale  to  the  successor  in  office  of  F.  A.  A. 
Neals,  justice  of  the  peace,  to  have  said  goods  sold  to  satisfy  the  judgments 
of  Weaver  &  Bill  and  John  A.  Moore,  or  to  have  the  proceeds  applied  to  the 
payment  of  said  judgments;  which  demand  the  defendants,  and  each  of  them, 
wholly  failed  and  neglected  and  refused  to  comply  with,  in  whole  or  in  part. 
That  'William  Hall  Mitchell  is,  and  ever  since  tiie  rendition  of  said  judgment 
has  been,  wholly  insolvent.  That  said  constable,  Elliott,  has  been  ever  since 
the  rendition  of  said  judgment  wholly  insolvent^  and  is  and  has  been,  ever 
since  the  sale  of  said  goods  as  herein  stated,  a  non-resident  of  the  state  of 
Kansas,  and  that  the  bond  executed  by  him  to  qualify  as  constable  is  and  has 
been  wholly  insufficient  to  protect  the  plaintiffs.  That  the  goods  of  William 
Hall  Mitchell  sold  at  such  sale  as  herein  stated  were  sold  to  several  hundred 
different  persons,  in  small  lots.  That  each  and  all  proceedings,  had  sub- 
sequent to  the  execution  of  said  forthcoming  bond,  were  had  by  the  said  de- 
fendants George  A.  Eddy,  Nelson  Adams,  and  Constable  Elliott,  for  the  pur- 
pose and  with  the  intent  of  defeating  the  prior  attachment  lien  of  plaintiffs, 
so  that  the  said  Eddy  and  the  other  parties  might  secure  a  preference  over 
Weaver  &  Bill  and  John  A.  Moore  in  the  appropriation  of  the  goods  of  Mitch- 
ell to  the  payment  of  their  claims;  and  to  this  end  said  parties  worked  to- 
gether. That  neither  Weaver  &  Bill  nor  John  A.  Moore  had  any  knowledge  or 
information  of  the  fact  that  said  attached  property  had  not  been  returned  to 
said  William  Hall  Mitchell,  on  the  execution  of  said  forthcoming  bond,  until 
the  trial  of  the  action  brought  on  said  forthcoming  bond,  at  the  October,  1878, 
term  of  the  Pawnee  county  district  court,  wlien  they  for  the  first  time  learned 
that  said  attached  property  had  not  been  returned  to  Mitchell  on  the  approval 
of  said  bond.  That  the  defendant  George  A.  JBddy  took  the  proceeds  of  said 
sale  received  by  him,  and  visited  Weaver  &  Bill  and  John  A.  Moore,  and 
offered  to  pay  them  forty  cents  on  the  dollar  of  their  claims  out  of  such  pro- 
ceeds,  which  they  refused  to  accept. 

"The  court  further  finds  that  each  of  the  exhibits  attached  to  plaintiffs'  pe- 
tition are  true,  and  that  the  justice  of  the  peace  before  whom  said  actions  were 
pending  did,  on  the  eighth  day  of  January,  1878,  render  a  judgment  in  favor 
of  Weaver  &  Bill, — in  one  of  said  actions,  for  the  sum  of  $205  damages,  and 
SIO  costs;  and  for  the  sum  of  ;$235  damages,  and  $10. costs,  in  the  other  of 
said  actions, — and  that  each  of  said  judgments  was  declared  to  be»  by  the  terms 
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thereof,  a  lien  upon  the  property  shown  to  have  been  attached  in  said  action 
by  the  return  on  the  order ^Df  attachment  issued  therein,  and  said  attached 
property  was  oixiered  to  be  sold  to  satisfy  such  judgment.  That  each  of  the 
said  attachments  issued  in  the  cases  commenced  by  the  plaintifTs  as  aforesaid 
continued  to  be  a  lien  upon  the  property  levied  upon  thereunder /un til  the 
same  was  sold  under  said  execution,  and,  upon  such  sale,  said  attachments 
became  a  lien  upon  all  the  proceeds  of  such  sale  which  came  into  the  hands  of 
the  defendants  George  A.  Eddy  and  Nelson  Adams,  until  such  judgments 
were  rendered  in  favor  of  the  plaintiffs,  when  such  attachment  liens  became 
judgment  liens  upon  such  proceeds;  and  that  the  plaintiffs  had  the  right  to 
have  such  proceeds  in  the  hands  of  the  defendants  George  A.  Eddy  and  Nel- 
son Adams  applied  upon  such  judgments  to  the  satisfaction  thereof,  to  the 
amount  necessary  to  satisfy  the  same.  That  on  the  tenth  day  of  December, 
1879,  when  demand  was  made  as  aforesaid,  there  was  due  to  th6  plaintiffs 
upon  said  judgments,  in  the  aggregate,  the  sum  of  ^21.68.  That  at  said 
time  of  said  demand,  the  defendants,  by  their  refusal  to  acceile  to  said  de- 
mand, converted  said  funds  to  their  own  use,  and  destroyed  the  lien  of  the 
said  judgments  of  said  plaintiffs  thereon,  to  the  damage  of  said  plaintiffs  at 
said  time  in  the  sum  of  S521.68. 

"As  a  conclusion  of  law  upon  the  facts  stated,  I  find  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  George  A.  Eddy  and  Nelson  Adams 
the  sum  of  ;|521.68,  with  interest  thereon  from  December  20, 1879.  \  It  is 
therefore  considered,  ordered,  and  adjudged  by  the  court  that  the  plaintiffs  do 
have  and  recover  of  the  said  defendants  the  sum  of  ^714.87,  and  hereof  let 
execution  issue.'* 

Lucien  Baker,  Wm.  C.  Hook,  and  Nelson  Adams,  for  plaintiffs  in  error. 
C,  N,  Sterrp,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Paw- 
nee county  by  N.  E.  Weaver  and  D.  S.  Bill,  partners  as  Weaver  &  Bill,  against 
George  A.  Eddy,  Nelson  Adams,  William  A.  Brigliam,  and  John  T.  Moore. 
Afterwards  the  case  was  removed  to  Harvey  county,  where  it  was  tried  be- 
fore the  court,  without  a  jury;  and  the  court  made  special  findings  of  fact  and 
conclusions  of  law,  and,  upon  such  findings  and  conclusions,  rendered  judg- 
ment in  favor  of  the  plaintiffs  and  against  Eddy  and  Adams  for  i$7 14.87,  and 
costs;  and  Eddy,  Adams,  and  Brigham,  as  plaintiffs  in  error,  brought tlie  case 
to  this  court,  making  Weaver  &  Bill  defendants  in  error 

The  first  point  made  by  the  plaintiffs  in  error  is  that  the  findings  of  fact  are 
not  sustained  or  authorized  by  the  evidence.  This  seems  to  be  true  with  re- 
spect to  some  of  the  findings;  but  the  defendants  in  error  claim  that  the  case, 
as  brouglit  to  this  court,  does. not  purport  to  contain  all  the  evidence  intro- 
duced on  the  trial  below,  and  therefore  that  it  cannot  now  be  known  whether 
the  findings  of  fact  are  sustained  by  sufiicient  evidence  or  not.  It  is  true  that 
the  case  proper  does  not  purport  to  contain  all  the  evidence,  but  the  judge  of 
the  court  below,  at  the  time  of  settling  and  signing  the  case,  certified  that  the 
case  "contains  all  the  testimony  offeired  or  received  on  the  trial."  This  brings 
us  to  the  question  whether  the  trial  court,  when  settling  a  case  for  the  supreme 
court,  can  properly  insert  in  a  certificate  thereto  other  facts  and  statements 
tlian  those  already  inserted  in  the  qase,  and  such  facts  and  stiitements  as  are 
not  necessary  for  the  purpose  of  merely  showing  that  the  case  has  been  prop- 
erly settled.  We  can  answer  readily  that  such  a  thing  could  not  be  done  in 
the  absence  and  without  the  knowledge  and  consent  of  the  parties  not  mak- 
ing the  case. 

In  the  case  of  Bartlett  v.  Feeney,  11  Kan .  594, 602,  it  was  held  that,  under  the 
circumstances  of  that  case,  the  statement  of  a  fact  which  was  not  inserted  in 
the  case  made,  nor  entered  in  the  proceedings  of  the  court,  but  which  was 
merely  certified  to  by  the  judge  at  the  time  of  settling  and  signing  the  case. 
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would  not  be  considered  by  the  s upreme  court.  In  the  case  of  Brovm  v.  John- 
son, 14  Kan.  377,  it  was  held  that  "the  signature  of  the  judge  to  a  case  made 
or  a  bill  of  exceptions  imports  the  truthfulness  of  the  preceding  statements 
in  such  case  or  bill, — nothing  more;  and  we  must  look  to  those  statements  tc 
see  whether  all  the  testimony  is  preserved  or  not."  And  in  the  nature  of 
things,  this  must  as  a  rule  be  so.  Where  a  case,  when  it  is  served  upon  the 
adverse  party,  does  not  purport  to  contain  all  the  evidence,  he  has  no  further 
Interest  in  the  matter  than  to  know  that  what  the  case  does  contain  is  correct. 
Usually,  in  such  cases,  it  is  a  matter  of  entire  indifference  to  him  as  to  how 
much  or  how  little  of  the  evidence  is  contained  in  the  case;  and  if  what  is 
contained  in  the  case  is  correct,  he  has  no  need  to  suggest  any  amendments 
to  the  case  with  regard  to  the  evidence,  although  the  case  may  not  contain  one- 
half,  or  indeed  any,  of  the  evidence.  Usually,  when  a  party  making  a  case 
for  the  supreme  court  desires  that  it  shall  be  shown  that  the  case  contains  all 
the  evidence,  the  case  itself,  as  served  upon  the  adverse  party,  should  contain 
a  statement  to  that  effect,  so  as  to  give  the  adverse  party  an  opportunity  to 
suggest  amendments,  if  he  think  the  statement  untrue,  either  by  striking  out 
the  statement,  or  by  inserting  such  other  evidence  as  he  may  believe  has  beep 
omitted,  and  thereby  make  the  case  speak  the  truth.  It  13  the  case  itself,  and 
not  the  certificate  of  the  judge,  which  should  show  whether  all  the  evidence 
introduced  on  the  trial  is  contained  in  the  case  or  not.  All  that  the  judge,  in 
settling  a  case  for  the  supreme  court,  can  properly  do,  in  the  absence  of  tlie 
parties,  and  all  that  he  need  to  do  in  any  case,  is  to  examine  both  the  case  as 
it  has  been  made  and  served,  and  the  amendments  thereto  as  suggested  by  the 
adverse  party,  and  then  to  allow  all  of  each,  so  far  as  the  same  are  correct, 
and  so  far  as  the  amendments  have  relation  to  the  case  as  made  and  served ; 
and  also  to  correct  any  erroneous  statements  made  in  either  the  case  or  the 
amendments,  so  that  the  case  when  settled  shall  speak  the  truth.  And  when 
the  case  is  thus  settled,  all  that  the  judge  need  further  to  do  is  to  indicate  the 
same  in  some  m'inner  upon  the  case,  and  sign  his  name  thereto.  Generally, 
however,  it  would  be  better  for  the  judge  to  make  a  fonual  showing  of  the 
settlement  of  the  case,  as,  by  a  formal  certificate  of  the  same,  giving  the  date 
of  the  hearing  and  of  the  settlement,  the  names  of  the  parties  appearing,  a 
statement  as  to  whether  those  of  the  parties  not  appearing  had  sufficient  no- 
tice of  the  time  and  place  of  the  settlement;  and  the  judge  might,  also,  m- 
dorse  upon  the  case  an  order  for  the  clerk  to  properly  attest  the  same  with  his 
signature  and  the  seal  of  the  court.    Nothing  else  is  necessary  to  be  done. 

But  suppose  that  both  parties  are  present,  and  the  court  does  in  fact  insert, 
either  in  the  case  itself  or  in  his  certificate  thereto,  new  propositions  not  nec- 
essary, merely  to  make  the  case,  as  it  was  originally  made  and  served,  or  the 
amendments  thereto  as  originally  suggested,  speak  the  truth,  then  are  the 
parties  bound  by  such  new  propositions  so  inserted?  This  probably  depends 
upon  the  further  question  whether  the  case  is  settled  prior  or  subsequently  to 
the  time  fixed  for  making  and  serving  the  case,  and  for  the  suggestion  of 
amendments.  If  settled  before  that  time,  the  new  propositions  might  very 
properly  be  inserted;  but,  if  afterwards,  then  they  could  not  properly  be  in- 
serted, for  to  insert  them  at  that  time  would  be  equivalent  to  making  a  new 
case  for  the  supreme  court,  after  the  time  for  making  the  same  had  elapsed, 
which  cannot  be  done.  Insurance  Co,  v.  KoonSy  26  Kan.  216;  Dodd  v. 
Ahram,  27  Kan.  69.  This  case  was  settled  long  after  the  time  had  elapsed 
for  making  and  serving  the  case,  and  for  suggesting  amendments;  hence  the 
statement  contained  in  the  certificate  of  the  judge,  that  tlie  case  '* contains  all 
the  testimony  offered  and  received,"  is  improper. 

As  this  case  comes  to  this  court,  we  think  we  must  decide  the  same  upon 

the  theoiy  that  it  is  not  sufilciently  shown  that  all  the  evidence  has  been 

brought  to  this  court,  and,. therefore,  upon  the  theory  that  the  findings  of  fact 

as  made  by  the  trial  coui-t  are  absolutely  correct,  although  some  of  them  seem 
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from  the  evidence  brought  to  this  court  not  to  be  sustained  by  sufficient  evi- 
dence. We  would  say,  however,  that  We  think  this  works  no  injustice,  for 
we  think  that  not  only  the  findings,  but  also  the  evidence,  will  sustain  the 
judgment  that  was  actually  rendered  by  the  court  below. 

The  material  facts  of  the  case  seem  to  be  substantially  as  follows:  In  two 
suits  before  a  justice  of  the  peace  of  Pawnee  county,  AVeaver  &  Bill,  as  plain- 
tiffs, obtained  attachments,  which  were  levied  upon  the  property  of  William 
H.  Mitchell,  who  was  the  defendant  in  these  two  suits.  Weaver  &  Bill  were 
non-residents  of  the  county,  and  gave  no  security  for  costs,  but  it  is  not  claimed 
in  this  court  that  this  renders  the  attachments  void.  Afterwards,  Mitchell, 
Jerry  Toles,  George  A.  Eddy,  T.  H.  Edwards,  and  Nelson  Adams,  for  the 
purpose  of  procuring  the  possession  of  the  attached  property,  gave  to  the  con- 
stable, L.  P.  Elliott,  a  forthcoming  bond;  but  the  property  was  never  delivered 
to  them,  nor  to  any  one  else,  under  the  bond,  but  was  retained  by  the  con- 
stable. Hence  the  bond  was  void  for  want  of  consideration.  Eddy  v  Moore, 
23  Kan.  113.  At  the  same  time  Eddy  and  Adams  held  judgments  against 
Mitchell,  and  they  procured  executions  to  be  issued  upon  these  judgments, 
and  to  be  levied  upon  the  same  property  by  the  same  constable;  and  the  prop- 
erty was  afterwards  sold  by  the  constable  under  these  executions  to  several 
hundred  different  persons,  in  small  lots,  for  the  aggregate  sum  of  $1,050;  and 
the  proceeds  of  the  sale,  after  paying  costs,  were  paid  to  Eddy  and  Adams, 
and  none  of  the  proceeds  were  paid  to  Weaver  &  Bill.  Afterwards,  Weaver 
&  Bill  procured  judgments  in  their  suits,  and  also  procured  orders  to  be  made 
b^  the  court  that  the  attached  property  be  sold  to  satisfy  their  judgments;  but 
as  the  property  had  already  been  sold  to  satisfy  the  executions  of  Eddy  and 
Adams,  the  property  could  not  again  be  sold. 

The  question  now  arises,  are  Eddy  and  Adams  liable  to  Weaver  &  Bill  for 
the  proceeils  of  tiie  sale  of  the  said  property,  up  to  the  amount  of  Weaver  & 
Biirs  judgments,  to- wit,  $521.68?  We  think  this  question  must  be  answered 
in  the  affirmative.  Eddy  and  Adams,  with  a  full  knowledge  of  all  t^e  facts, 
cause  their  executions  to  be  levied  upon  the  property,  the  property  to  be  sold 
under  the  executions  and  scattered  among  hundreds  of  people,  and  the  pro- 
ceeds of  the  sale  to  be  paid  to  themselves.  It  is  true,  they  believed  at  the 
time  that  the  attachments  were  void,  and  that  Weaver  &  Bill  had  no  lien  upon 
the  property;  but  in  this  they  were  mistaken,  and  the  mistake  was  one  of 
law,  and  not  one  of  fact,  and  it  cannot  excuse  them.  They  had  a  full  and 
complete  knowledge  of  all  the  facts,  and  ought  to  have  known  that  Weaver  & 
Bill  had  a  prior  lien  upon  the  property,  and  that,  if  they  interfered  with  such 
lien,  or  impaired  its  efficacy  in  any  respect,  they  did  so  at  their  peril.  They 
claim,  however,  that  by  the  suit  of  John  A.  Moore  against  Eddy,  Adams, 
and  others,  upon  the  forthcoming  bond,  (reported  in  23  Kan.  113,  Vthe  mat- 
ter of  this  suit  has  become  res  ddjudicata^  and  that,  by  such  suit,  Weaver  & 
Bill  are  estopped  from  claiming  anything  in  this  suit.  It  is  impossible  to  see 
why  this  should  be  so.  That  suit  was  prosecuted  upon  the  bond,  and  noth- 
ing else.  It  was  an  action  against  the  obligors  of  the  bond  for  a  breach 
thereof,  and  nothing  else;  and  the  parties  in  that  suiti  as  well  as  the  issues, 
were  different  from  the  parties  and  issues  in  this  suit,  and  that  suit  can  have 
nothing  to  do  with  this.  It  is  also  claimed  as  a  defense  that  the  present  ac- 
tion is  barred  by  the  statute  of  limitations,  (Civil  Code,  §  18,  subd.  3.)  which 
provides  that  "an  action  for  taking,  detaining,  or  injuring  personal  property" 
shall  be  brought  within  two  years,  and  not  afterwards.  This  is  no  such  ac- 
tion; and  this  action  is  not  barred  by  said  statute,  or  by  any  other  statute  of 
limitations.  The  only  statute  of  limitations  that  could  operate  in  cases  of  this 
kind  woulJ  be  subdivision  2  of  section  18  of  the  Civil  Code;  but  that  statute 
has  not  so  operated  as  to  bar  this  action. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Digitized  by 


Google 


Kan.]  ATCHISON,  t.  a  s.  f.  b.  co.  v.  cone.  499 

(37  Kan.  667) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Conb. 

{Supreme  Court  of  Kansas.    November  5,  1887.) 

1.  Trial— Special  .Questions  for  Jury— Failure  to  Answer — New  Trial. 

Where  a  case  is  tried  before  the  court  and  a  jury,  and  it  is  doubtful  upon  the  evi- 
dence whether  any  verdict  should  be  rendered  m  favor  of  the  plaintiff,  and  the 
court  submits  special  questions  of  fact  to  the  jury,  for  their  consideration  and  an- 
swers, but.  at  the  same  time,  tells  the  jury  that,  where  the  evidence  is  not  suffi- 
cient, they  may  answer  the  questions  by  saying,  **Don't  know."  or  ''Cannot  an- 
swer on  the  evidence,"  and  the  jury  answer  a  large  proportion  of  the  questions 
by  simply  saying,  *'  Don't  know,  when  in  fact  ample  evidence  was  introduced  upon 
which  many  of  such  questions  might  have  been  properly  answered ;  and  the  ques- 
tions were  material:  and  the  jury  answered  other  questions  against  the  evidence, 
and  found  a  general  verdict  against  the  defendant  for  a  vastly  excessive  amount  of 
damages,  and  the  court  refused  to  require  the  jury  to  answer  the  foregoing  Ques- 
tions properly,  and  discharged  the  jury :  held  error,  and  that  a  new  trial  ought  to 
have  been  granted  upon  the  application  of  the  defendant. 

2.  Appeal— Case  Made— Judge's  Certificate. 

Where  the  certilicate  of  the  trial  judge  and  the  att^tation  of  the  clerk  show  that 
a  case  brought  to  the  supreme  court  was  properly  settled,  signed,  attested,  and  Hied, 
except  that  the  judge  in  his  certificate  used  the  word  "allowance,"  instead  of  the 
word  ''settlement,"  or  some  cognate  word,  held^  that  the  case  will  be  considered  as 
properly  settled. 

{SyliabuM  by  the  OourL) 

Error  from  district  court,  "Wyandotte  county;  "W.  R.  Wagstaff,  Judge. 

Oeo.  H,  Feck,  A,  A.  Hurd^  C,  iV  Sterry,  and  /.  B.  Scroggs,tor  plaintiff  in 
error.  T,  P.  Fenlon^  Waters  dt  Chase,  and  /.  S.  Ensminger,  for  defendant  in 
error. 

Valkntine,  J.  This  was  an  action  brought  by  Jared  Cone  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  for  alleged  personal  injuries. 
The  alleged  inj  uries  were  received  on  December  6, 1883.  The  action  was  com- 
menced on  September  26, 1884.  The  case  was  tried  on  July  31, 1885,  and  whs 
brought  to  this  court  on  January  16,  1886.  The  defendant  in  error,  plaintiff 
below,  moves  to  dismiss  the  action  from  this  court,  upon  the  ground  that  it- 
has  been  brought  to  this  court  only  upon  a  supposed  case  made  for  the  supreme 
court,  and  that  such  case  has  not  been  properly  settled  nor  properly  authen- 
ticated. The  settlement  of  the  case  is  shown  by  tl^e  certificate  and  attesta- 
tion of  the  judge  and  the  clerk  of  the  court  below,  which  reads  as  follows: 

"  The  above  and  foregoing  case  made  contains  a  full  and  complete  transcript 
of  all  the  evidence,  papers,  motions,  and  proceedings  in  the  above-entitled 
cause,  is  now  presented  to  the  judge  of  said  court  for  his  allowance  and  sig- 
nature, which  is  accordingly  done  this  sixth  day  of  January,  1886,  and  the 
clerk  of  said  court  is  hereby  ordered  to  attest  the  same,  and  attach  the  seal  of 
said  court. 

[Signed]  "W.  R.  Wagstaff,  [Seal.] 

''Judge  Tenth  Judicial  Dist.  for  the  State  of  Kansas. 
[Signed]    "Attest:    L.  C.  Trickey, 

"Clerk  Dist.  Court,  Wyandotte  County,  Kansas. 

*" Filed,  January  6.  1886. 

[Signed]     "L.  C.  Trickey,  Clerk." 

The  pilncipal  objection  urged  against  the  foregoing  case  is  that,  in  thecer* 
tificate  of  the  judge,  the  word  "allowance"  is  used,  instead  of  the  word  "set- 
tlement, "  or  some  cognate  word,  like  "settle, "  "settling, "  "settled, "  etc.  Sec- 
tion 548  of  the  Civil  Code,  however,  uses  both  the  words  "settle"  and  "al- 
lowed," and  uses  them  in  a  way  to  indicate  that,  with  reference  to  settling 
eases  for  the  supreme  court,  they  are  nearly  synonymous.    The  time  formak 
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ing  a  case  for  the  supreme  court,  and  for  settling  the  same,  may  be  extended 
by  the  pourt  or  judge,  even  beyond  the  term  of  the  court;  and  after  the  case 
has  been  made,  and  such  amendments  suggested  as  are  desired  by  the  adverse 
party,  then  it  is  provided  by  said  section  that  "the  case  and  amendments  shall 
be  submitted  to  the  judge,  who  shall  settle  and  sign  the  same,  and  cause  it  to 
be  attested  by  tlie  clerk,  and  the  seal  of  the  court  to  be  thereto  attached ;"  and 
"the  exceptions  stated  in  a  case  made  shall  have  the  same  effect  as  if  the^y 
had  been  reduced  to  writing,  allov)€d,  and  signed  by  the  judge  at  the  time 
they  were  taken."     Civil  Code,  §  548. 

We  think  that  the  case  is  properly  authenticated,  and  we  think  that  it  is 
sufficiently  shown  by  the  certificate  of  the  judge  and  the  attestation  of  the 
clerk  that  the  case  was  properly  settled.  Whether  much  or  little  of  the  plead- 
ings, much  or  little  of  the  evidence,  or  much  or  little  of  the  instructions,  are 
contained  in  the  case,  is  not  a  matter  for  dismissal.  If  the  case  has  been 
properly  settled,  signed,  attested,  filed,  authenticated,  and  brought  to  this 
court,  this  court  must  consider  it  upon  its  merits,  and  cannot  dismiss  it. 
"Where  a  case  for  the  supreme  court  is  made  and  served  upon  the  defendant 
within  proper  time,  and  is  settled  and  signed  by  thp  judge  of  the  district  court, 
and  properly  attested  and  filed  by  the  clerk,  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  that  the  case  was  settled  in  accordance  with 
the  requirements  of  the  law."  Douglass  v.  Parker,  32  Kan.  593,  5  Pac.  Rep. 
178.  See,  also,  Feams  v.  Railroad  Co.,  33  Kan.  275,  6  Pac.  Rep.  237.  We 
cannot  dismiss  the  case  from  this  court  because  of  the  alleged  irregularities, 
but  will  have  to  determine  the  case  upon  its  merits. 

The  plaintiff's  home  was  and  i&  at  Burton,  in  Harvey  county,  Kansas.  The 
injuries  were  received  at  Newton  in  the  same  county;  the  plaintiff's  attor- 
neys reside  in  Shawnee  and  Leavenworth  counties;  and  this  action  was  com- 
menced and  tried  in  the  district  court  of  Wyandotte  county.  Before  any  trial 
was  had,  however,  the  defendant  asked  for  a  change  of  venue,  claiming,  and 
filing  an  affidavit  in  support  of  the  claim,  that  the  defendant  could  not  have 
a  fair  and  impartial  trial  in  that  county;  but  the  plaintiff  resisted,  and  the 
court  below  overruled  the  application.  The  injuries  complained  of  resulted 
from  a  fall  from  one  of  the  defendant's  railroad  trains;  but  how  the  fall  hap- 
pened,— whether  from  the  negligence  of  the  plaintiff,  or  the  defendant,  or 
lK)th,  or  from  pure  accident,— is  a  disputed  question,  and  a  doubtful  one. 
This  train  was  a  passenger  train,  operated  between  Kansas  City  and  Nicker- 
son,  and  was  called  train  "No,  4,"  when  it  was  going  eastwardly,  and  train 
"No.  3,"  when  it  was  going  westwardly.  James  E.  Corcoran  was  the  con- 
ductor of  this  train,  Charles  W.  Chapin  and  the  plaintiff  were  the  brakemen, 
Edmund  Reynard  was  the  locomotive  engineer,  and  Thomas  O.  Jones  was 
the  fireman.  >  The  plaintiff  had  worked  for  the  defendant  as  brakeman  on 
this  train,  or  these  trains,  Nos.  3  and  4,  and  under  this  conductor,  for  more 
than  nine  months  before  the  accident  occurred. 

On  the  evening  of  the  accident,  the  train  No.  4  arrived  from  the  west  at 
Newton,  at  8:05  o'clock  in  the  evening,  and  left  on  the  same  evening  at  8:38 
o'clock  or  later.  At  Newton,  as  was  usual,  another  car,  which  had  arrived 
from  Wichita,  was  put  into  this  train,  near  the  rear  end,  and  between  the 
sleeping  car  and  the  other  cars.  There  were  nine  cars  in  all  in  this  train. 
Just  as  the  train  left,  or  shortly  afterwards,  the  plaintiff  fell  from  the  train, 
and  received  the  injuries  of  which  he  now  complains.  The  alleged  negligence 
was  the  alleged  starting  of  the  train  before  the  bell-cord  was  tested,  without 
notice  or  signal  to  the  plaintiff,  and  with  a  sudden  jerk.  It  was  the  duty  of 
the  plaintiff  to  couple  the  bell-cord  before  the  train  was  started,  and  it  was 
the  duty  of  the  conductor  to  know  from  some  source  that  the  same  was  done 
before  starting  the  train.  In  the  present  case  the  train  was  not  started  for 
about  a  quarter  of  an  hour,  and  perhaps  a  half  an  hour,  after  the  regular  time 
for  it  to  be  started.    The  train  was  at  Newton  more  than  a  half  hour,  and 
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perhaps  nearly  an  hour.  The  plaintiff  claims  that,  just  before  the  train  T^as 
started,  he  went  between  the  Wichita  car  and  the  sleeping  car,  and  stood 
upon  the  guard-rails  with  a  lantern  in  his  right  hand  or  on  his  right  arm, 
and  coupled  the  bell-rope,  and  was  then  stooping  to  get  down,  when  the  train 
started  with  a  sudden  jerk,  which  caused  hun  to  fall;  and,  in  falling,  he  was 
caught  somewhere  by  some  portion  of  the  cars,  and  was  carried  or  dragged 
about  1,000  feet  from  where  he  fell,  when  he  was  released  from  the  cars,  and 
left  lying  on  the  ground.  Both  the  facts  and  the  law  with  regard  to  all  these 
matters,  and  as  contended  for  by  the  plaintifC,  are  disputed  by  the  railroad 
company. 

The  plaintiff  was  a  large  man,  weighing  at  the  time  of  the  accident  about 
240  pounds.  He  weighed  still  more  at  the  time  of  the  trial.  After  the  acci* 
dent,  the  plaintiff  was  found  lying  on  the  ground  within  about  1,000  feet  from 
the  place  where  the  train  was  started,  and  the  lantern  was  found  within  about 
10  or  15  feet  from  him.  These  trains,  Nos.  3  and  4,  were  usually  started  from 
Newton  without  the  conductor  or  any  other  of  the  train-men,  except  the  plain- 
tiff, knowing  whether  the  bell-cord  was  coupled  or  not,  and  generally  before 
the  bell-cord  was  coupled;  and  the  plaintiff,  although  he  knew  this,  never 
complaiifed  of  this  to  any  one,  or  suggested  that  the  same  was  unsafe.  The 
injuries  received  were  the  tearing  of  the  plaintiff's  clothes,  the  laceration  of 
his  skin  on  his  left  side,  injuries  to  his  right  hand  and  wrist,  requiring  the 
amputation  of  his  little  finger,  injuries  to  his  right  leg  so  that  it  had  to  be 
amputated  about  four  inclies  below  the  knee,  and  the  fracture  of  his  skull  on 
the  right  side,  and  also  loss  of  time  and  wages.  His  wages  at  the  time  of  the 
accident  were  $55  per  month.  It  does  not  appear  that  he  was  at  any  expense 
for  medical  aid  or  assistance,  or  for  nursing.  The  plaintiff  in  his  petition 
claimed  $50,000  damages.  The  jury  rendered  a  verdict  for  that  amount  in  his 
favor,  and  tJiis,  as  they  stated.  Was  for  "actual  damages"  only  The  court 
below  gave  the  plaintiff  the  option  of  taking  a  judgment  for  $25,000  or  a  new 
trial,  and  the  plaintiff  took  the  former,  and  judgment  was  rendered  accord- 
ingly in  his  favor  for  $25,000,  and  costs.  The  other  passenger  trains  of  the 
defendant,  operated  between  Kansas  City  and  Nickerson,  were  numbered  1 
and  2.    No.  1  came  into  Newton  from  the  east,  just  before  No.  4  departed. 

Numerous  errors  are  assigned  by  the  plaintiff  in  error,  among  which  are 
the  giving  of  the  following  instruction,  and  the  ruling  of  the  trial  court  with 
regard  to  the  following  special  questions  of  fact  submitted  to  the  jury,  and 
their  answers  thereto.     The  instruction  is  as  follows: 

"The  jury  are  not  required  to  answer  any  special  question,  unless  they  can 
make  such  answer  upon  the  testimony  they  have  heard,  and  if  any  question 
is  submitted,  and  no  suflacient  evidence  appears  upon  which  to  answer,  the 
jury  ciiu  say,  *' Don't  know,'  or  *  Cannot  answer  on  the  evidence.'  " 

One  hundred  and  thirty-six  special  questions  of  fact  were  submitted  to  the 
jury  for  their  consideration  and  findings  thereon,  and  under,  the  foregoing 
instruction,  the  jury  answer  the  following  portion  of  the  same  in  the  follow- 
ing manner: 

"Q4)  Immediately  prior  to  train  No.  4  storting  for  the  east  on  December 
5,  1883,  how  far  was  the  east  end  of  the  sleeper  on  that  train  from  the  east 
end  of  the  platform  which  lay  between  the  two  tracks?  Answer.  Don't 
know." 

"(18)  What  are  the  depth  and  width  of  the  platforms  on  passenger  cars  on 
defendant's  road?     ^.  Don't  know. 

"  (19)  What  are  the  depth  and  width  of  the  platforms  of  the  Pullman  sleep- 
ers?    A.  Don't  know. 

"(20)  When  two  passenger  cars,  or  a  passenger  and  a  Pullman,  with  Mil- 
ler couplings  and  platforms,  are.  cpupled  together,  how  far  apart  are  the  two 
platforms  from  each  other  at  the  closest  point,  and  how  far  apart  are  they  at 
the  widest  point,  when  the  slack  is  taken  up?    A.  Don't  know." 
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"(24)  When  plaintiff  fell,  if  he  did  fall,  at  the  time  of  his  injury,  how  far 
was  he  dragged  by  the  cars  before  reaching  the  point  where  he  was  found?  A. 
Don't  know." 

**(26)  How  could  plaintiff  have  been  caught  by  either  of  the  cars  on  train 
No.  4,  at  the  time  of  his  injury,  so  as  to  have  been  dragged  from  the  point 
where  the  east  end  of  the  sleeper  started  to  the  point  where  plaintiff  was 
found?    A.  Oannotsay. 

"(27)  As  the  sleeper  on  train  No.  4,  on  the  night  of  plaintiff's  injury,  stood 
by  the  platform  between  the  two  tracks  at  Newton,  was  there  room  between 
the  north  side  of  it  and  the  south  side  of  such  platform  to  have  permitted 
plaintiff,  in  falling  from  such  sleeper,  or  the  car  ahead  of  it,  to  have  rolled 
from  said  platform  under  such  sleeper?    A    Don't  know. 

"(28)  At  the  time  of  plaintiff's  injury,  could  he  have  fallen  from  any  car 
on  train  No.  4,  while  the  same  was  running  along  the  platform  between  the 
tvip  tracks,  so  as  to  have  fallen  under  such  car?    A.  Don't  know. 

"(29)  At  the  time  of  plaintiff's  injury,  could  he  have  been  dragged  by  any 
car  on  train  No.  4  so  as  to  have  been  dragged  along  the  platform  between  the 
two  tracks?    A,  Don't  know. 

"(30)  At  the  time  of  plaintiff's  injury,  could  he  have  fallen  so  as  to  have 
been  dragged  along  between  any  of  the  cars  on  train  No.  4  and  the  platform 
between  the  two  tracks?    A.  Don't  know." 

"(37)  On  the  night  of  plaintiff's  injury,  and  prior  thereto,  did  not  the  plain- 
tiff have  from  ten  to  twenty  minutes  in  which  to  do  that  which  he  was  re- 
quired to  do,  more  than  he  usuallv  had  at  that  station?  A.  He  may  have 
had." 

"(39)  Was  not  train  No.  4,  on  the  night  of  plaintiff's  injury,  and  prioi 
thereto,  moved  west  across  Main  street,  at  Newton,  and  then  pulled  onto  the  old 
main  track,  so  that  the  sleeper,  or  a  portion  of  it,  was  in  the  street?  A, 
Don't  know." 

"(43)  If  the  jury  answer  the  List  question  [No.  42]  in  the  affirmative,  they 
may  state  if  the  fireman  did  not,  upon  receiving  such  signal,  ring  the  engine 
bell,  in  compliance  with  rule  No.  17  of  the  company's  rules,  before  the  engine 
•  started.'  A.  Don't  know. 

"(44j  Did  not  the  fireman  communicate  the  signal  to  start  to  the  engineer, 
and  dia  he  not  start  the  engine  after  the  bell  was  rung  from  the  engine?  A. 
He  did  communicate  the  signals.  Don't  know  whether  he  rang  the  bell  be- 
fore the  train  started  or  not." 

"(65)  At  the  time  of  the  plaintiff's  injury,  and  immediately  prior  thereto, 
and  prior  to  the  starting  of  No.  4  on  its  journey  east,  was  not  the  usual  and 
customary  warning  signal  that  the  train  was  about  to  start  given  before  it 
was  actually  started?    J..  Don't  know. 

"(66)  If  the  jury  answer  the  last  question  in  the  negative,  they  may  state 
what  signal  was  not  given  which  it  is  usual  and  customary  to  give  at  that 
station  before  starting  such  train.    A.  Don't  know." 

"(68)  Did  not  the  plaintiff,  at  the  time  of,  and  for  foiir  months  prior  to  his 
injury,  know  that  the  conductor  of  his  train,  and  under  whom  he  was  work- 
ing, frequently  left  Newton  station  with  his  train  before  he  (said  conductor) 
knew  that  the  bell-cord  of  such  train  was  coupled?    A.  Don't  know. 

"(69)  About  how  long  did  it  take  plaintiff,  on  the  arrival  of  train  No.  4  at 
Newton,  on  December  5,  1883,  to  do  that  part  of  his  duty  which  consisted  in 
helping  passengers  off  from  the  train?    A,  Don't  know. 

**(70)  Upon  the  evening  of  December  5,  1883,  after  the  arrival  of  train 
No.  4  at  Newton,  how  long  did  it  take  plaintiff  to  help  load  and  unload  bag- 
gage, if  he  did  help  load  and  unload  baggage?    A,  Don't  know." 

"(72)  If  the  jury  answer  the  preceding  question  [No.  71]  in  the  aflSrma- 
tive,  they  may  state  how  long  it  took  plaintiff  to  eat  his  supper  at  Newton  on 
that  evening,    il.  Don't  know." 
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"(75)  Previous  to  the  plaintiff's  injury,  and  during  tlie  time  plaintiflf  was 
working  under  Conductor  Corcoran,  had  not  Conductor  Corcoran  frequently 
started  his  train  from  Newton  without  first  ascertaining  from  the  plaintiff 
as  to  whether  or  not  the  bell-cord  was  coupled?    A,  He  may  have. 

"  (76)  During  the  time  plaintiff  was  working  as  brakeman  under  Conductor 
Corcoran,  had  not  Conductor  Corcoran  frequently  started  his  train  from  Ne^y- 
ton  without  first  ascertaining  from  plaintiff  whether  the  train  was  ready  to 
go  or  not?    4.  He  may  have." 

"(79)  If  the  jury  answer  the  last  question  [No.  78]  in  the  affirmative,  they 
may  state  if  the  plaintiff  did  not,  previous  to  his  injury,  know  tliat  the  con- 
ductor had  frequently  violated  such  rule  in  the  way  in  which  he  had  violated 
it.     A,  Don't  know." 

"  (82)  If  the  jury  answer  the  last  question  [No.  81]in  the  affirmative,  they 
may  state  which  foot  was  on  the  guard-rail  of  the  Wichita  car,  and  which 
foot  was  on  the  guard-rail  of  the  sleeper.    A.^  Cannot  say. " 

"(87)  If  the  jury  answer  the  last  question  [86]  in  the  affirmative,  they  may 
state  whether  a  jerk  towards  the  east  of  the  cars  upon  the  guard-rails  of 
which  the  plaintiff  was  standing,  while  he  was  standing  there,  or  while  he 
was  stooping  to  get  down,  would  have  thrown  plaintiff's  head  towards  the 
east  or  towards  the  west?    A.  Don't  know." 

"(93)  What  reason,  if  any,  was  there  for  not  putting  the  Wichita  car  in 
train  No.  4  at  least  ten  minutes  before  train  No.  4  left  Newton  on  the  even- 
ing of  plaintiff's  injury,  if  it  was  not  placed  in  said  train  such  length  of  time 
before  the  train  left.     4.  Don't  know." 

"(95)  What.was  there  to  prevent  train  No.  4  frum  being  all  ready  to  leave 
Newton  within  twenty  minutes  after  it  had  arrived  there  on  the  evening  of 
plaintiff's  injury?    State  fully.     ^4.  Don't  know." 

"(97)  If  the  jury  answer  the  last  question  [96]  in  the  affirmative,  they  may 
state  what  fact,  if  any,  prevented  the  Wichita  car  from  being  set  into  the 
train  No;  4  while  it  stood  on  the  new  track  within  the  usual  time  and  in  the 
usual  manner  that  it  had  been  coupled  into  that  train  theretofore.  A,  Don't 
know." 

"(99)  Wasn't  the  Wichita  car  coupled  into  train  No.  4,  on  the  evening  of 
plaintiff's  injury,  before  Mr.  McAdams  and  his  son  got  upon  that  train ?  A. 
Don't  know. 

"(100)  Just  at  the  time  of,  and  immediately  prior  to,  Mr.  McAdams'  leav-  . 
ing  the  car,  at  jJTewton,  upon  which  he  and  his  son  were  on  the  evening  of 
plaintiff's  injury,  didn't  Mr.  McAdams  know  that  the  train  was  starting,  or 
was  just  about  to  start,  by  feeling  the  movement  of  the  car,  or  by  hearing  the 
bell  ring  on  the  engine?    A,  Don't  know." 

"(102)  Previous  to  plaintiff's  injury,  had  he  ever  complained  to  Conductor 
Corcoran,  or  to  any  person  about  Conductor  Corcoran 's  leaving  Newton  sta- 
tion without  first  ascei-taining  from  him  the  fact  whether  the  bell-cord  was 
coupled  or  not,  or  the  train  in  readiness  to  go?    A,  Don't  know. 

"(103)  Previous  to  plaintiff's  injury,  had  he  made  any  protest  to  Conductor 
Corcoran,  or  to  the  defendant  company,  or  any  of  its  officers,  against  Con- 
ductor Corcoran's  violating  any  duty  that  he  may  have  violated  in  leaving 
Newton  station  at  times  previous  thereto?    A,  Don't  know. 

"(104)  Prior  to  the  night  of  the  accident,  was  it  not  a  frequent  and  usual 
occurrence  for  the  train  No.  4  to  leave  Newton  without  the  signal  bell  on  the 
engine  being  rung  from  the  rear  coach  of  the  train?    A,  Don't  know. 

"(105)  Was  it  not  the  custom  at  the  time  plaintiff  was  injured,  and  had  it 
not  been  the  custom  for  a  long  time  prior  thereto,  for  the  trainmen  to  omit 
to  ring  the  engine  signal  bell  from  the  rear  end  of  the  train  before  leaving 
Newton  station?    A,  Don't  know. 

"(106)  If  the  jury  answer  the  last  question  in  the  negative,  they  may  state 
how  often  the  signal  bell  on  the  engine  was  rung  from  the  rear  end  of  the 
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train  before  leaving  Xewton,  and  by  whom  it  was  so  rung  ?    A,  Don't  know.  * 

"(112)  How  long  would  it  ordinarily  take  for  the  rear  brakeman  on  train 
No.  4  to  perform  the  duty  of  coupling  the  bell-cord  between  the  cars  at  Xew- 
ton?    A.  Don't  know." 

"(114)  After  the  Wichita  coach  was  placed  in  the  train  No.  4,  how  long 
would  it  ordinarily  take  the  rear  brakeman  to  get  the  train  in  readiness  to 
procet^d  on  its  journey?    j1.  Don't  know." 

"(118)  Isn't  it  a  fact  that  previous  to  plaintiff's  injury,  and  during  the 
time  he  was  acting  as  brakeman  under  Conductor  Corcoran  in  the  year  1883, 
that  Conductor  Corcoran  sometimes  started  train  No.  4  from  Newton  east  be- 
fore the  bell-cord  of  the  train  was  coupled,  after  the  Wichita  car  had  been  set 
into  the  train?    A.  Don't  know. 

"(119)  If  the  jury  answer  the  last  question  in  the  afllrmative,  they  may 
state  if,  prior  to  plaintiff's  injury,  he  did  not  know  that  Conductor  Corcoran 
sometimes  started  No.  4  from  Newton  east  before  the  bell-cord  was  coupled, 
after  the  Wichita  car  had  been  taken  into  the  train.    A.  Don*t  know." 

"(122)  If  the  jury  answer  the  last  question  [No.  121]  in  the  negative,  they 
may  state  from  the  evidence  what  conductor  running  a  passenger  train  on  de- 
fendant's road  ever  complied  with  the  requirements  of  rule  No.  16  at  Newton 
station?    il.  Don't  know." 

"(132)  About  how  long  did  it  take  train  No.  1,  on  entering  the  Newtun 
yards,  to  reach  the  station  at  Newton  on  December  5,  1883?  A,  Don't 
know. 

"(133)  About  how  far  did  No.  1,  on  the  evening  of  December  5, 1883,  have 
to  run,  after  it  entered  the  east  end  of  Newton  yards,  before  it  reached  tho- 
depot?    A,  Don't  know. 

"(134)  When  Cone  first  went  into  the  Wichita  car,  after  it  was  coupled 
into  train  No.  4,  was  not  the  bell-cord  of  the  Wichita  car  hanging  out  of  tbe 
west  end  of  the  Wichita  car  several  feet?    A.  Don't  know. 

"(135)  At  the  time  mentioned  in  the  preceding  question,  was  not  the  bell- 
cord  of  the  sleeper,  on  the  east  end  of  it,  just  pulled  through  over  the  door, 
and  tied  there?    A,  Don't  know." 

When  the  jury  returned  their  verdict,  and  their  answers  to  the  special 
questions  of  fact,  the  defendant  requested  the  coprt  to  require  the  jury  to  re- 
turn to  their  room  for  the  further  consideration  of  those  questions  which  the 
jury  had  not  answered  properly,  and  iilso  requested  the  court  to. require  the 
jury  to  answer  such  questions  properly;  which  requests  the  court  refused,  and 
discharged  the  jury.  Of  course,  the  court  committed  error  in  instructing  the 
jury  that  they  might  answer  the  special  questions  by  simply  saying  "Don't 
know."  or  "Cannot  answer."  Railway  Co.  v.  Peavey,  3t  Kan.  474,  486,  8 
Pac.  Rep.  780;  Railway  Co,  v.  Fray,  35  Kan.  700,  708, 12  Pac.  Rep.  98.  See. 
also,  Clark  v.  Weir,  37  Kan. ,  14  Pac.  Rep.  534. 

Many  of  the  foregoing  questions  were,  and  are,  material  in  the  case,  and, 
with  respect  to  many  of  them,  there  was  ample  evidence  upon  which  the  jury 
might  have  made  proper  findings.  Under  the  foregoing  instruction,  the  jury 
evidently  considered  that  they  were  at  liberty  to  answer  the  questions  or  not, 
as  they  chose;  and  while  the  jury  did  not  answer  the  foregoing  questions 
properly,  there  were  several  other  questions  to  which  they  gave  answers,  where 
their  answers  were  clearly  against  the  evidence.  Evidently  the  jury  acted, 
either  under  a  misconception  of  their  duties,  or  under  the  influence  of  passion 
or  prejudice,  and  probably  under  both.  As  to  many  questions,  they  did  not 
give  proper  answers;  as  to  many  others,  they  made  findings  against  the  evi- 
dence; and  they  rendered  a  general  verdict  for  a  vastly  excessive  amount, 
and  in  a  case  where  it  is  at  least  doubtful  whether  they  should  have  found  in 
favor  of  the  plaintiff  at  all.  Evidently,  when  the  court  below  required  the 
plaintiff  either  to  remit  $25,000  of  the  damages  found  in  his  favor,  or  to  take 
a  new  trial,  the  court  must  have  found  that  the  verdict  of  the  jury  was  rei> 
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dered  under  the  influence  of  passion  or  prejudice.  And,  certainly,  if  one-half 
of  the  verdict  was  rendered  under  the  influence  of  passion  or  prejudice,  the 
other  half  must  also  have  been  rendered  under  the  influence  of  passion  or 
prejudice;  and,  as  it  is  doubtful  whether  the  jury  should  have  render,ed  any 
verdict  in  favor  of  the  plaintiff,  it  may  be  that  this  passion  or  prejudice  affected 
the  entire  verdict,  and  also  the  special  findings,  and  caused  the  jury  to  find  in 
favor  of -the  plaintiff,  where,  except  for  the  passion  or  prejudice,  they  would 
not  have  found  in  his  favor  at  all.  For  the  foregoing  errors  of  the  court  and 
the  jury,  we  think  a  new  trial  should  have  been  granted  to  the  defendant  upon 
its  application. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 


(37  Kan.  658) 

Chbllis  v.  Coble. 

(Supreme  Court  of  Kansas.    November  6,  188^7.) 

I    Evidence — Advebse  Possessiok— Mature  of  Improvements.  ' 

Where  the  title  to  real  estate  is  claimed  by  virtue  of  16  years'  possession  under  a 
claim  of  title,  testimony  thereunder  is  competent  to  show  the  nature  and  value  of 
the  improvements  macie  thereon  .during  said  possession. 

2.  A.PPEAL— Failure  to  Lay  Foundation  fob  Evidence. 

Where  evidence,  otherwise  competent,  has  been  admitted  over  the  objection  of  a 
party,  without  first  laying  a  proper  foundation  for  its  admission,  and  where  it  fur- 
ther appears  from  the  whole  record  that  said  evidence  admitted  did  not  materially 
prejudice  the  party  objecting  thereto,  held^  the  admission  was  not  sufficient  error  to 
require  a  reversal  of  the  action. 

3.  Limitation  of  Actions — Statute  must  be  Specially  Pleaded. 

Where  the  pleadings  do  not  on  their  face  show  that  the  cause  of  action,  or  re- 
lief sought,  is' barred  by  the  statutes  of  limitation,  said  statutes  must  be  specially 
pleaded.* 

4.  Bankruptcy — Confirmation  of  Assignee's  Conveyance — Effect. 

Where  a  petition  is  filed  in  bankruptcy,  and  the  bankrupts  schedule  certain  real 
estate  as  a  part  of  their  assets,  and  said  real  estate  is  conveyed  to  the  assignee  of  said 
bankrupts,  and  afterwards  said  assignee  conveys  said  real  estate  in  settlement  of  a 
claim  against  said  bankrupt  estate,  and  said  settlement  and  conveyance  is  confirmed 
bj- the  bankrupt  court,  held,  that  such  settlement,  sale,  and  confirmation  is  not^ 
an  adjudication  that  the  property  so  conveyed  was  the  property  of  the  bankrupt 
estate  when  scheduled  as  assets  by  the  bankrupts,  but  only  that  whatever  title  said 
bankrupts  had  to  said  real  estate  l^aily  passed  to  the  purchaser  by  said  sale  and 
conveyance. 

5.  Estoppel—Equitable— Concerning  Title  to  Land. 

In  order  to  constitute  an  equitable  estoppel  with  reference  to  the  title  of  property, 
it  must  appear  that  the  party  to  be  estopped  has  made  admissions  or  deolarations, 
or  done  acts  with  the  intention  of  deceiving  the  other  party  with  regard  to  the  title, 
or  with  such  carelessness  or  culpable  negligence  as  to  amount  to  a  constructive 
fraud,  and  that  at  the  time  of  making  the  admissions  or  declarations,  or  of  doing 
the  acts,  he  was  apprised  of  the  tnie  state  of  his  title,  and  that  the  other  partv  wa.-< 
not  only  destitute  of  all  knowledge  of  the  true  state  of  the  title,  but  also  of  all  con- 
venient or  ready  means  of  acquiring  such  knowledge. 

6.  Principal  and  Agent— Declarations  of  Agent,  when  Binding. 

Before  the  declarations  of  an  agent  can  bind  the  principal,  it  must  be  shown  that 
said  declarations  were  made  in  and  about  a  matter  over  which  the  agent  had  au- 
thority from  the  principal  to  act,  and  that  said  agent  was  acting  under  and  by  virtue 
of  his  authority  as  such  agent. 
{Syllabus  by  Clogsion,  C.) 

Commissioners'  decision.  Error  from  district  court,  Dickinson  county; 
KicuoLsoii,  Judge. 

^As  to  how  the  statute  of  limitations  may  be  made  available  as  a  defense  to  an  action, 
see  Merriam  v.  Miller,  (Neb.)  34  N.  W.  Rep.  626,  and  note;  Hayt  v.  Hunt,  (Colo.)  ante, 
410.- 
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This  action  was  ooraraenc^d  in  the  district  court  of  Dickinson  county  by 
Gea.ge  W  Coble,  plaintiff,  against  John  P.  Chellis,  defendant,  now  plaintiff  in 
error,  and  the  facts  as  presented  by  the  record  are  as  follows:  In  1860,  Will- 
iam W^  Stickney  and  Elliott  T.  Merrick  were  the  joint  owners  of  the  land  in 
controversy.  On  December  20,  1860,  Merrick  and  Stickney  sold  and  conveyed 
to  plaintiff  in  error  an  undivided  three-tif tl,i8  interest  in  all  the  lands  de- 
scribed in  plaintiff^s  petition,  and  the  deed  of  conveyance  was  placed  of  rec- 
ord in  Dickinson  county,  on  the  twenty-fifth  of  September,  1861.  On  Decem- 
ber 10,  1873,  Merrick  and  Stickney  mortgaged  this  land,  with  a  large  amount 
of  other  lands,  to  one  Amos  Tuck;  and  afterwards  Tuck  sold  and  assigned 
said  mortgage  to  one  Augustus  Sumner.  On  the  ninth  day  of  December, 
1874,  Merrick  and  Stickney  were  duly  decreed  and  adjudged  bankrupts  in  the 
United  States  district  court  for  the  Eastern  district  of  Missouri,  and  in  a 
schedule  of  their  assets  they  incorporated  the  land  in  controversy.  At  the 
time  they  were  decreed  bankrupts,  Sumner  was  the  owner  of  the  Tuck  mort- 
gage, and  no  part  of  it  had  been  paid.  On  the  fourteenth  day  of  July,  1874, 
Sumner  proved  his  claim  in  the  said  district  court,  and  it  was  adjudged  a 
lien  upon  the  land  in  controversy,  together  with  a  large  amount  of  other 
lands.  On  the  twentieth  day  of  October,  1875,  by  an  order  of  the  said  dis- 
trict court,  and  in  settlement  of  a  part  of  Sumner's  claim,  the  assignee  con- 
veyed the  land  described  in  the  mortgage  to  Sumner.  Afterwards  Sumner 
entered  into  a  Contract  of  sale  of  the  land  with  one  Stevens.  The  land  until 
1877  was  wild  and  unimproved  and  unoccupied,  at  which  time  Stevens,  by  his 
contract  with  Sumner,  went  into  possession  of  the  land,  and  put  about  100 
acres  in  cultivation.  Afterwards  Stevens  assigned  his  contract  with  Sumner 
to  Coble,  defendant  in  error,  who  went  into  possession  of  the  land  and  con- 
tinued in  possession  up  to  the  commencement  of  this  action.  In  1881,  Sum- 
ner conveyed  the  land  by  deed  to  Coble.  This  deed  was  placed  of  record  on 
the  seventeenth  day  of  November,  1881.  At  the  time  Merrick  and  Stickney 
were  adjudged  bankrupts,  they  were  indebted  to  tlie  plaintiff  in  error  on  cer- 
tain promissory  notes,  a  part  of  which  notes  were  secured ;  and  on  September 
23,  1874,  and  November  16,  1874,  Chellis  made  proof  of  his  claim  against 
Merrick  and  Stickney,  at  his  home  in  New  Hampshire,  and  filed  the  same 
in  said  district  court.  Afterwards,  on  the  nineteenth  day  of  July,  1875,  Chel- 
lis duly  appointed  William  W.  Stickney,  one  of  tlie  said  bankrupts,  as  his  at- 
torney in  fact  to  collect,  settle,  or  compromise  his  claim  and  demands  against 
Merrick  and  Stickney;  and  afterwards  said  Stickney  accepted  the  securities 
held  by  said  Chellis  in  full  satisfaction  of  his  claim  against  the  bankrupts. 
Both  plaintiff  and  defendant  claim  title  through  Merrick  and  Stickney.  Trial 
by  the  court.  Findings  and  judgment  for  the  plaintiff  below,  defendant  in 
error,  and  the  defendant  brings  the  case  here. 

Stambaugh,  ffurd  &  Dewey,  J.  R,  Burton,  and  Chas,  A,  Bold,  for  plaintiff 
in  error     John  U.  Mahan  and  C  F.  Mead,  for  defendant  in  error. 

Clogston,  C.  The  record  in  this  case  presents  but  few  disputed  ques- 
tions of  fact,  and  those  of  but  minor  importance.  But  iwo  errors  are  pre- 
sented as  occurring  at  the  trial,  and  these  are,  first,  in  the  introduction  and 
admission  of  evidence  on  behalf  of  the  plaintiff  as  to  the  amount  of  improve- 
ments made  upon  the  land  in  controversy  after  its  purchase  and  possession 
by  the  plaintiff.  In  the  admission  of  this  evidence  we  see  no  error.  One  of 
the  allegations  in  the  plaintiff's  petition  was  that  he  was  in  possession  of  the 
premises,  and  had  been  for  more  than  15  years,  and  claiming  title  thereto. 
This  evidence  was  competent  to  show  this  possession;  and  in  showing  this  he 
might  show  what  things  he  had  done,  what  improvements  he  had  made,  toes- 
tablish  his  claim  of  ownership  and  his  possession.  The  second  error  alleged 
is  in  the  introduction  by  plaintiff  below  of  the  deposition  of  defendant,  plain- 
tiff in  error,  taken  in  an  action  in  which  plaintiff  was  plaintiff  and  one  Ste- 
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Yens  was  defendant.  This  deposition  was  doubtless  offered  as  the  declaration 
of  Chellis  as  to  the  facts  connected  with  this  land.  The  facts  souglit  to  be 
established,  or  the  admissions  made,  were  that  Chellis,  long  before  the  com- 
mencement of  this  action,  knew  that  some  one  was  in  possession  of  this  land, 
and  was  paying  the  taxes  thereon.  The  admission  of  this  deposition  v/as 
error.  The  record  shows  that  there  was  no  foundation  laid  for  the  testimony ; 
and,  while  it  was  offered  as  the  declarations  of  Giiellis,  or  his  admissions,  it 
was  nowhere  shown  that  Chellis  made  these  declarations,  or  that  the  deposi- 
tion was  written  by  him  or  signed  by  him.  This  preliminary  proof  was  nec- 
essary before  the  deposition  could  be  offered  in  evidence.  But  supposing  this 
to  be  true,  the  next  inquiry  is,  was  this  evidence  of  such  a  character  as 
to  prejudice  the  interests  of  Chellis?  Chellis  claimed  to  be  the  owner  of 
this  land,  and  his  claim  was  founded  upon  his  purchase  from  Merrick  and 
Stickney,  and  if  he  had  any  interest  therein  it  was  by  virtue  of  that  convey-  * 
ance.  If  he  had  not  been  divested  of  that  title,  then  it  could  make  no  differ- 
ence that  some  one,  without  authority  and  right,  had  gone  upon  the  land  and 
made  improvements  and  paid  the  taxes.  That  could  not  divest  Chellis  of  his 
title,  except  by  the  statute  of  limitations;  and  even  had  there  been  a  sufficient 
foundation  laid  for  it,  it  would  not  have  been  competent  or  material  testi- 
mony tending  to  establish  any  of  the  allegations  in  the  plaintiff's  petition. 

The  only  remaining  question  then  is,  was  the  judgment  sustained  by  suf- 
ficient evidence  and  is  it  according  to  law?  The  motion  for  a  new  trial  al- 
leged the  negative  of  this  proposition  as  a  reason  why  a  new  trial  sh<mld  be 
granted.  Upon  what  theory  the  court  rendered  judgment  in  this  action  we 
are  unable  to  say.  The  findings  of  the  court  were  that  the  allegations  of  the 
plaintiff's  petition  and  reply  were  true,  and  that  the  defendant  had  no  title  to 
the  land  by  reason  of  his  deed  from  Merrick  and  Stickney,  and  upon  these 
findings  rendered  judgment  for  the  phiintiff  below.  The  plaintiff's  petition 
alleged  title  to  the  property  by  reason  of  his  purchase  and  deed  from  Sumner, 
and  Sumner's  title  through  the  bankrupt  proceedings.  The  defendant  an- 
swered thereto — Firsts  by  a  general  denial;  and,  second,  alleged  title  in  him- 
self to  a  three-fifths  interest  by  virtue  of  a  deed  from  Merrick  and  Stickney 
of  1860.  To  this  answer  plaintiff  replied — First,  by  general  denial;  set:ond, 
that  the  deed  of  defendant  was  void,  and  never  was  of  any  effect  or  force, 
and  was  without  consideration;  third,  that  the  defendant's  title  and  claim  to 
the  land  was  barred  by  the  possession  of  the  plaintiff  under  color  of  title 
for  15  years;  fourth,  that  the  defendant's  claim  of  title  and  interest  in  the 
land  was  barred,  and  that  he  was  estopped  from  setting  up  or  claiming  any  title 
thereto,  by  reason  of  the  mortgage  of  Merrick  and  Stickney  to  Tuck:  the  As- 
signment of  the  same  to  Sumner;  the  adjudging  of  Merrick  and  Stickney 
bankrupts;  the  settlement  by  the  assignee  with  Sumner,  and  the  conveyance 
of  the  land  in  controversy  to  Sumner  by  the  assignee;  the  confirmation  of 
said  proceedings  by  the  bankrupt  court;  the  acceptance  of  said  conveyance 
by  Sumner  in  full  satisfaction  of  $8,573  of  said  indebtedness  in  said  Tuck 
mortgage;  the  recording  of  said  deed  of  assignment  by  said  assignee  to  Sum- 
ner in  1875,  in  Dickinson  county;  that  said  defendant  was  a  creditor  of  said 
Merrick  and  Stickney,  and  duly  proved  his  claim  against  said  bankrupt  estate 
in  said  district  court,  and  thereby  became  a  party  to  the  record  and  proceed- 
ings in  bankruptcy,  and  as  such  party  well  knew  of  the  proceedings  therein, 
and  the  sale  and  transfer  of  the  land  in  question  to  Sumner,  in  settlement  of 
iiis  claim:  that  said  land  had  been  scheduled  as  assets  by  said  bankrupts,  and 
that  said  defendant,  with  a  full  knowledge  of  all  of  said  proceedings,  made 
no  objection  thereto  and  allowed  and  permitted  said  Sumner  to  take  said  land 
as  the  property  of  said  bankrupts  in  satisfaction  of  his  mortgage  debt,  in  good 
faith;  and  that  said  defendant  is  estopped  and  debarred  from  setting  up  his 
said  deed  and  claiming  any  title  or  interest  in  said  land  by  reason  of  said  pro- 
ceedings.   The  detendant  in  error  now  insists  that  the  allegations  of  his 
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petition  and  reply  were  sustained  so  far  as  the  same  relate  to  the  mortgage 
to  Tuck  by  Merrick  and  Stickney,  the  assignment  of  the  same  to  Sumner,  and 
Sumner's  settlement  and  deed  of  conveyance  from  the  assignee  in  bank- 
ruptcy, and  his  title  from  said  Sumner  by  deed,  and  possession  thereunder. 
It  will  be  seen  by  this  claim  that  the  15-years  statute  of  limitations  is  aban- 
doned; in  fact,  the  evidence  failed  to  establish  adverse  possession  for  15  years. 

The  next  question  presented  is  the  legal  effect  of  the  schedule  made  by  Mer- 
rick and  Stickney  as  bankrupts,  including  this  land  as  part  of  the  assets,  and 
the  settlement  by  the  assignee  with  Sumner,  and  his  transfer  of  the  land  in 
settlement  of  the  Tuck  mortgage.  Defendant  in  error  insists  that  this  was  an 
adjudication,  and  as  such  it  is  entitled  to  the  same  protection  as  that  of  all 
other  courts  of  competent  jurisdiction.  If  this  is  true,  then  Chellis'  title  was 
wiped  out  by  that  judgment.  Defendant  insists  that  Chellis  was  a  party 
thereto;  that  by  reason  of  his  filing  a  claim  against  the  bankrupts,  and  his 
settlement  of  said  claim  with  said  bankrupts,  he  was  bound  to  take  notice 
of  the  entire  proceedings  in  bankruptcy,  and  whatever  of  those  proceedings 
affected  his  interest  he  must  take  notice  of  and  defend  against,  or  be  forever 
estopped  from  claiming  title  to  the  property.  There  is  no  pretense  that  Chellis 
had  actual  notice  of  these  proceedings;  but  it  is  claimed — First,  that  he  had 
constructive  notice  of  what  the  record  shows  by  being  a  paily  to  said  proceed- 
ings; and,  second,  by  his  having  appointed  Stickney  his  agent  or  attorney  in 
fact  to  settle,  compromise,  and  adjust  his  claims,  that  whatever  knowledge 
Stickney  had  was  notice  to  Chellis.  If  this  claim  is  true,  then  Chellis  had  actual 
knowledge;  for  whatever  was  knowledge  to  the  agent  was  knowledge  to  the 
principal,  if  within  the  line  and  scope  of  his  authority. 

In  addition  to  the  foregoing,  the  defendant  insists  that  if  plaintiff  in  error 
was  not  estopped  by  these  proceedings  from  claiming  title,  then  he  is  barred 
by  the  two-years  statute  of  limitations  provided  for  in  the  bankrupt  law,  which 
is,  in  substance,  as  follows:  "No  suit  at  law  or  in  equity  shall  in  any  case  be 
maintainable  by  or  against  any  person  claiming  an  adverse  interest  touching 
the  property  and  rights  in  property  of  the  bankrupt,  transferable  to  or  veste<l 
in  such  assignee,  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  of  the  time  the  cause  of  action  accrued."  The  fii*st  ques- 
tion to  be  considered  is,  was  the  defendant  barred  by  this  statute  of  limita- 
tions? If  he  was,  that  disposes  of  the  action.  The  plaintiff  in  error  insists 
that  if  this  statute  was  in  force  then  it  was  not  pleaded  by  the  defendant,  and 
therefore  he  cannot  take  advantage  of  it.  By  a  careful  examination  of  the 
plaintiff's  reply,  we  find  no  allegation  of  this  kind;  nowhere  does  he  directly 
point  out  or  claim  that  by  reason  of  this  statute  of  limitations  the  defendant  is 
'  barred.  He  pleads  the  15-years  statute  of  limitations,  and  alleges  it  as  a  sep- 
arate defense;  in  reply  he  pleads  res  adjudicata  and  estoppel,  and  alleges  that 
by  reason  of  the  decision  of  the  bankrupt  court,  setting  aside  this  land  to 
Sumner  in  satisfaction  of  his  claim,  that  this  was  such  an  adjudication  as 
would  bind  the  defendant,  who  was  a  party  to  that  action.  Second,  that  the 
defendant  was  estopped  from  claiming  title  to  the  land  even  though  he  was 
not  barred  by  this  decree  or  judgment,  for  the  reason  that  he  had  full  knowl- 
edge of  the  transaction  and  of  the  good  faith  of  Sumner,  and  with  this  knowl- 
edge kept  silent,  and  is  therefore  barred  from  claiming  title  thereto;  but  no- 
where in  this  reply  does  he  suggest  that  he  claimed  by  reason  of  the  lapse  of 
two  years  from  the  sale  by  the  assignee  to  Sumner,  and  that  by  reason  of  such 
lapse  of  time  the  defendant  is  barred  from  claiming  title  by  said  two-years 
statute.  To  avail  himself  of  this  statute,  he  must  specifically  plead  it;  and, 
not  having  done  so,  he  cannot  now  claim  the  benefit  of  it.  •  Then  it  is  not 
material  for  us  to  inquire  whether  or  not  this  statute  would  have  protected 
the  plaintiff  if  properly  pleaded. 

We  will  now  pass  to  the  remaining  questions:  Was  this  schedule  of  the 
property  to  the  assignee,  and  the  sale  and  transfer  by  the  assignee  to  Samner, 
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and  tlie  canfirmation  thereof  by  the  court,  an  adjudicatfon  of  the  claim  of  the 
defendant  in  error?  It  is  not  claimed  by  the  plaintiff  in  error  that,  if  the 
matter  had  been  properly  presented  to  the  bankrupt  court,  all  the  questions 
in  relation  to  the  title  might  not  have  been  settled  by  that  court ;  and,  when 
so  presented  to  the  court,  that  the  judgment  would  not  have  been  as  binding 
as  if  rendered  in  any  other  proceeding;  but  in  this  case,  as  far  as  shown  by 
the  record,  no  such  presentation  of  the  facts  was  made,  by  which  the  court 
vould  or  would  have  passed  upon  the  question  of  title.  The  bare  fact  that 
both  Sumner  and  Chellis  held  claims  against  the  bankrupts;  that  both  filed 
their  claims  and  both  claims  were  compromised,  not  apparently  conflicting 
with  each  other;  no  controversy  between  the  parties;  no  common  claim  upon 
any  of  the  property  in  controversy;  no  question  as  to  which  of  the  claimants 
should  have  this  or  that  property;  no  question  presented  to  the  court  as  to 
what  interests  the  bankrupts  had  in  any  of  the  property;  and  yet  under  this 
presentation  it  is  claimed  that  this  was  an  adjudication  of  the  rights  of  the 
parties.  This  question  has  been  passed  upon  by  this  court  in  WUkins  v. 
Tourtdlott,  28  Kan.  825,  in  which  it  was  said:  "But  the  mere  fact  that  the 
assignee  of  his  own  volition  scheduled  it,  and  upon  his  own  application  ob- 
tained an  order,  for  its  sale,  does  not  conclude  the  bankrupt.  All  that  the 
order  of  the  court  determined  is  the  fact  of  bankruptcy,  the  regularity  of  the 
proceedings,  and  that  whatever  title  the  bankrupt  had  at  the  time  of  filing 
the  petition  in  bankruptcy  has  been  transferred  to  the  purchaser.  There  is 
no  warranty  of  title  in  a  sale  by  the  assignee  in  bankruptcy,  any  more  than 
in  any  other  judicial  sale."  In  re  GoodfelloWt  1  Low.  Dec.  510;  Hynson  v. 
Burton,  5  Ark.  492;  Mays  v.  Bank,  64  Fa.  74.  From  these  authorities,  un- 
der the  facts  of  this  case,  th^re  was  no  such  adjudication  as  will  bind  the 
plaintiff  in  error  from  claiming  title.  ' 

We  now  pass  to  the  last  question:  Is  the  plaintiff  in  error  estopped  by  rea- 
son of  his  being  a  party  to  the  proceedings,  or  by  the  knowledge  possessed  by 
Stickney,  his  agent?  We  think  not.  It  is  a  well-settled  rule  that  to  consti- 
tute estoppel  of  this  character  with  respect  to  the  title  of  property,  such  as 
will  prevent  a  party  from  inserting  his  legal  rights,  and  the  effect  of  which 
would  be  to  transfer  the  enjoyment  of  property  to  another,  the  intention  to 
deceive  and  mislead,  or  negligence  so  gross  as  to  be  culpable,  should  be  clearly 
established.  Judge  Story  says:  "In  all  this  class  of  cases  the  doctrine  pro- 
ceeds upon  the  ground  of  constructive  fraud,  or  of  gross  negligence  which, 
in  effect,  implied  fraud."  The  evidence  in  this  case  shows  that  Chellis  had 
no  actual  knowledge  that  Merrick  and  Stickney  had  mortgaged  that  property 
to  Tuck,  and  no  knowledge  that  they  had  included  this  land  in  a  list  of  their 
assets,  and  that  the  same  was  turned  over  to  Sumner  in  satisfaction  of  his  se- 
cured claim  or  mortgage  on  the  land  by  the  assignee.  True,  Stickney  had 
full  knowledge  of  these  facts.  He  had  this  knowledge  independent  of  his 
connection  with  the  bankrupt  proceedings  as  the  agent  of  Ohellis.  None  of 
this  information  came  to  him  by  reason  of  such  agency,  or  by  any  act  to  be 
performed  by  him  for  Chellis.  It  was  a  knowletlge  he  had  independent  of  the 
settlement  of  the  Chellis  claim, — knowledge  that  he  possessed  because  of  the 
business  transacted  by  himself .  Then  how  can  it  be  said  that  this  knowledge 
must  bind  the  plaintiff  in  error?  He  had  given  no  power  of  attorney  to  trans- 
act or  bind  in  any  manner,  save  and  except  to  compromise  and  settle  his  claim 
with  the  assignee.  What  fraud  is  brought  home  to  him?  He  made  proof  of 
his  claim  at  his  home  in  New  Hampshire;  was  not  present  at  the  transaction 
of  any  of  the  business  connected  with  the  bankrupt  estate.  But  counsel  in- 
sist that  the  law  implies  a  knowledge  of  whatever  took  place  in  the  bankrupt 
proceedings.  That  is  true  so  far  as  the  matters  connected  with  the  transac- 
tions in  which  he  was  interested  or  was  bound  to  be  interested  by  virtue  of 
his  claim  against  the. estate,  and  no  further.  DavU  v.  Ilavis,  26  Cal.  23; 
Palmer  v.  Meiners,  17  Kan.  483;  Brant  v.  Coal  &  Iron  Co.,  93  U.  S.  326. 
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Again,  Sumner  did  not  accept  this  land  in  his  settlement  by  virtue  of  any 
declaration  or  act  or  omission  on  the  part  of  Chellis,  nor  in  fact  upon  the  de> 
larations  or  acts  of  Stickney,  but  he  did  it  because  it  was  included  in  his 
mortgage.  He  was  resting  secure,  believing  that  Merrick  and  Stickney  haa 
a  title  to  the  land.  He  perhaps  believed  that  from  the  fact  that  Merrick  and 
Stickney  had  executed  this  mortgage  to  Tuck;  but  had  he  investigated  the 
facts  and  taken  the  ordinary  precaution  to  look  up  the  records  of  Dickinson 
county,  he  would  have  been  informed  that  Chellis  had  a  clear  title  to  a  three- 
fifths  interest  in  the  ^nd.  Now  he  asks  that  he  be  protected,  when  he  exer- 
cised no  diligence  to  protect  himself.  As  we  said  in  the  start,  the  facts  in  tliis 
case  are  not  in  dispute;  and  as  disclosed  by  the  record  they  show  an  entire 
want  of  testimony  in  support  of  the  judgment  pronounced  by  the  court.  It  is 
therefore  recommended  that  the  judgment  of  the  court  below  be  reveraed. 

By  the  Court.    It  is  so  oi-dered;  all  the  justices  concurring. 

(37  Kan.  636) 

FeDRIOK  V.  BiRKETT. 

(Supre}ne  Court  of  Kanscu,    November  6,  1887.) 

Vendor  and  Vendee— Failure  op  Title— Action  to  Recover  Payments. 

Where  a  purchaser  of  land  refuses  to  accept  a  warranty  deed  for  the  land  pur- 
chased when  tendered  by  the  vendor,  solely  on  the  ground  that  the  vendor  has  not 
a  good  title,  or  that  the  deed  is  not  in  proper  form,  and  subsequently  brings  an  ac- 
tion to  recover  back  a  payment  made  by  him  upon  the  land,  but  makes  no  refer- 
ence therein  to  any  lien  or  incumbrance  for  taxes,  if  the  defects  alleged  do  not  ex- 
ist, he  ought  not  to  recover  because  a  small  amount  of  taxes  were  not  paid  upon 
the  land  at  the  time  the  deed  was  tendered,  when  it  appears  that,  prior  to  the  com- 
mencement of  his  action  for  the  recovery  of  the  payment,  the  taxes  had  been  dis- 
charged. 

iSyUibm  by  the  Ooitrt.) 

Error  from  district  court,  Greenwood  county;  Charles  B.  Graves,  Judge. 
D,  B,  Fuller  and  C  iV.  Sterry,  for  plaintiff  in  error.     1\  L.  Davis,  for  de- 
fendant in  error.  # 

HoRTON,  C.  J.  The  facts  in  this  case  are  substantially  as  follows:  On 
March  25,  1882,  J.  M.  Fedrick  and  wife  executed  and  delivered  to  Skelton 
Birkett  a  bond  for  a  deed  of  351  acres  of  land  in  Greenwood  county,  in  this 
state.  The  bond  was  of  the  penal  sum  of  $8,500^  and  was  conditioned  that 
Fedrick  and  wife  should  execute  and  deliver  to  Birkett  on  or  before  March 
1,  1883,  "a  good  and  sufficient  warranty  deed  conveying  an  absolute  and  in- 
defeasible estate  in  fee-simple,  with  the  usual  covenants,  in  and  to  said  tract 
and  parcel  of  land."  The  consideration  expressed  in  the  bond  was  $1,500  in 
cash  to  be  paid  upon  its  execution,  and  ^,500  to  be  paid  on  March  1,  1883.^ 
By  the  agreement  of  the  parties,  the  deed  was  to  be  deposited  in  the  Eureka 
Bank,  at  Eureka,  in  tiiis  state,  to  be  delivered  to  Birkett  upon  his  payment 
of  the  balance  of  the  purchase  money.  In  February,  1883,  Fedrick  and  wife 
executed  a  warranty  deed  for  the  conveyance  of  the' premises  to  Birkett,  and 
deposited  the  same  in  the  Eureka  Bank,  together  with  the  note  of  Birkett  for 
the  balance  of  the  purchase  money,  with  instructions  to  deliver  the  deed  upon 
the  payment  of  the  note.  On  March  5,  1883,  Birkett  and  his  attorney  met 
Fedrick  and  his  attorney,  and  there  was  some  talk  between  them  about  the 
balance  of  the  purchase  money.  At  this  time  Fedrick  offered  to  accept  the 
money  and  deliver  the  deed  he  had  executed.  Birkett  refused  to  do  this; 
claiming  the  deed  was  not  good,  and  that  Fedrick  did  not  have  a  good  title. 
Subsequently,  Birkett  brought  his  action  in  the  district  court  of  Greenwood 
county,  to  recover  $1,500  as  damages,  and  alleged  in  his  petition  that  at  the 
execution  of  the  written  bond  the  defendants  did  not  have  an  absolute  and 
indefeasible  estate  in  fee-simple  to  the  lands  therein  described,  and  that  they 


Digitized  by 


Google 


Kan.]  FBDRICE  V.  BIRKETT.  511 

had  not  since  that  time  acquired  such  estate  and  title.  Trial  was  Had  before 
the  court  with  a  jury,  which  resulted  in  a  judgment  in  favor  of  Birkett  for 
•the  sum  of  i$1.500  interest,  and  costs.  Complaint  is  made  of  thf  rendition  of 
this  judgment. 

Upon  the  trial,  it  was  shown  on  the  part  of  Birkett  that,  after  the  execu- 
tion of  the  bond,  taxes  to  the  amount  of  about  $70  had  been  levied  upon  the 
premises.  These  taxes  were  alleged  to  be  an  incumbrance  upon  the  land, 
and  therefore  that  Birkett  was  not  required  to  accept  tiie  conveyance  tend- 
ered him.  The  court  instructed  the  jury  as  follows:  "Taxes  assessed  against 
real  estate  for  any  year  become  a  lien  on  said  real  estate  on  the  first  day  of 
jSTovember  of  that  year.  If  one-half  (J)  of  the  taxes  du^  and  payable  in  any 
year  are  paid  on  or  before  December  20  of  that  year,  then  the  other  one-half  (J) 
is  not  due  and  payable  until  the  following  June.  But  if  the  first  one-half 
(4)  is  not  paid  on  or  before  December  20th,  theil  the  whole  amount  becomes 
due  and  payable,  with  five  (5)  per  cent,  added  as  penalty,  and  the  whole 
amount  becomes  a  lien  on  said  land.  If  there  was  a  tax  lien  on  the  lands  in 
controversy  at  the  time  plaintiff  demanded  a  deed  from  the  defendant,  then 
the  plaintiff  was  not  bound  to  accept  a  deed  while  said  lien  remained  on  the 
land;  and  in  such  case  you  will  find  for  the  plaintiff."  We  think  these  in- 
structions, under  the  circumstances  of  this  case,  erroneous  and  misleading. 
Birkett  was  not  put  in  possession  of  the  land  after  the  execution  of  the  bond, 
and  as  that  instrument  required  Fedrick  to  execute  a  good  and  sufficient  war- 
ranty deed,  conveying  the  premises  to  Birkett  in  fee-simple,  with  the  usual 
covenants  of  title,  on  March  1, 1883,  all  taxes  levied  prior  to  that  date  must 
fall  upon  Fedrick,  and  not  upon  Birkett.  But  it  appears,  by  the  findings  of 
the  jury,  that  Birkett  never  tendered  nor  paid  to  the  defendants,  on  or  before 
March  1,  1883,  the  balance  of  the  purchase  money;  and  that  he  did  not>  on  or 
before  that  day,  demand  or  request  a  conveyance  of  the  land  under  the  terms 
of  the  bond.  Further,  that  when  Fednck  deposited  his  deed,  and  offered  to 
deliver  the  same  upon  the  payment  of  the  balance  of  the  purchase  money, 
nothing  whatever  was  said  by  Birkett  concerning  the  unpaid  taxes,  and  no 
objection  was  made  to  the  acceptance  of  the  deed  tlierefor.  The  refusal  was 
based  upon  the  ground  that  the  deed  was  not  good,  and  that  Fedrick  did 
not  have  a  good  title.  If  Birkett  had  objected  to  the  deed  because  of  the 
tax  incumbrance,  Fedrick  would  have  undoubtedly  paid  the  same,  and  re- 
leased the  lien. 

Subsequently,  and  on  June  16,  1883,  all  the  taxes  and  the  penalties  were 
paid.  This  action  was  not  brought  until  after  that  date.  The  petition  did 
not  refer  to  the  unpaid  taxes,  nor  make  any  reference  whatever  to  the  alleged 
incumbrance  therefor.  This  incumbrance  was  removed  before  this  action 
was  commenced,  and  long  before  the  trial.  At  the  time  the  action  was  com- 
menced there  was  no  tax  lien  or  incumbrance  against  the  land;  and,. upon  the 
facts  disclosed  upon  the  trial,  the  taxes  should  have  been  wholly  omitted 
from  the  instructions,  and  also  from  the  consideration  of  the  jury  Indeed, 
a  careful  perusal  of  the  whole  record  convinces  us  that  the  objection  to  the 
deed  on  account  of  the.  failure  of  Fedrick  to  pay  the  taxes  of  1882  was  an 
after-thought,  not  contemplated  when  Birkett  talked  about  making  a  tender 
of  the  balance  of  the  purchase  money,  nor  even  considered  at  the  time  he 
commenced  this  action  to  recover  damages.  If  Birkett  declined  to  complete 
his  piirchase  upon  the  ground  that  Fedrick  did  not  have  any  title,  or  that 
his  deed  was  not  in  proper  form,  and  if  these  allegeii  defects  did  not  exist,  in 
an  action  to  recover  back  a  payment  made,  he  ought  not  to  succeed  because 
certain  taxes  were  not  paid,  when  it  appears  that  prior  to  the  commencement 
of  his  action  these  taxes  had  been  discharged.  Bell  v.  Wright,  31  Kan.  236, 
1  Pac.  Rep.  595 ;  Welch  v.  Button,  79 111.  465;  Ashbaugh  v.  Murphy,  90  111.  182. 

It  is  a  rule  of  equity  to  decree  a  specific  execution  of  a  contract  for  the  sale 
of  land  on  the  application  of  the  vendor,  if  the  latter  is  able  to  make  a  good 
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title  at  any  time  before  the  decree  is  pronounced;  therefore,  if  Fed  rick, 
within  a  reasonable  time  after  Marcli  1,  1883,  had  sued  Birkett  for  a  specific 
performance  of  the  contract,  he  could  have  recovered  if  he  had  estabJished  his' 
own  title,  and  showed  that  he  had  discharged  the  taxes  alleged  to  have  been 
an  incumbrance. 

Agarn,  it  appears  that  the  third  finding  of  fact  of  the  jury  is  not  only  con- 
trary to  the  evidence,  but  not  sustained  by  any  testhnony.  Fedrick  deposited 
with  the  Eureka  Bank  a  warranty  deed,  with  the  usual  covenants,  for  the 
land  In  controversy,  before  Marcli  1, 1883,  according  to  the  terms  of  the  bond, 
and  was  ready  to  deliver  it  to  Birkett  at  any  time,  upon  the  payment  of  the 
balance  of  the  purchase  money  There  is  considerable  discussion  in  the  briefs 
of  the  omission  of  the  court  to  charge  the  jur^  that  Fedrick  had  obtained  title 
by  adverse  possession  under  the  statute  of  limitations;  but  no  instruction  em- 
bracing ithis  point  was  requested,  so  we  shall  make  no  comment  thereon. 

The  ju^lgment  of  the  district  court  will  be  revei-sed,  and  the  cause  will  be 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

(37  Kan.  579)  Tenney  and  another  «.  Simpson. 

{Supreme  Court  of  Kansas,    November  5,  1887.) 

1.  Partnership — Accounting — Division  of  Land. 

Where  a  tract  of  land  was  purchased  jointly  hy  two  persons,  to  be  subdivided  and 
sold  for  profit,  and  not  as  a  permanent  investment,  it  being  a}i(reed  that  the  legal 
.title  to  the  same  should  be  taken  in  the  name  of  one  of  the  partners,  who  should 
execute  conveyances  for  such  portions  of  the  real  estate  as  were  sold»  and  the  t«rms 
of  purchase,  niethod  of  ])ayment,  and  of  the  sale.and  disposition  of  the  land,  as  well 
as  the  respective  interest  which  each  was  to  receive,  were  also  agreed  on,  and  all 
wefe  embodied  in  a  writing  signed  by  both, -.and  where,  after  tlie  purchase,  and 
after  some  sales  had  been  made,  and  before  the  enterprise  was  fully  carried  out.,  the 
party  in  whom  the  legal  title  was  placed  relused  to  lurther  recognize  the  rights  of 
■  his  partner,  or  to  execute  conveyances  when  sales  were  made:  hrM,  that  the  other 
partner  may  maintain  an  action  for  an  accounting,  and  to  determine  the  interest  of 
each  in  the  land  remaining  unsold,  and  to  set  otf  to  each  his  respective  share  thereof; 
and  any  judgment  rendered  for  a  balance  found  due  on  the  accounting  from  one 
partifer  may  be  declared  a  lien  upon  the  share  of  land  set  off  to  him. 

2.  Trusts—Express — How  Crk.vted— Several  Papers. 

No  particular  form  of  expression  is  required  to  create  an  express  trust,  nor  need 
all  the  tern)s  and  conditions  of  the  trust  be  declared  in  a  single  writinij.  They  may 
be  embraced  in  several  pa]»ers,  provided  they  are  so  referred  to  and  connected  as  to 
clearly  show  that  they  relate  to  thesauie  transaction,  and  together  clearly  point  out 
the  nature  and  purposes  of  the  trust. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  county;  W.  R.  Wagstaff,  Judge. 

This  was  an  action  to  determine  thie  rights  and  interest  of  the  parties  thereto 
to  certiiin  real  estate,  situated  in  Wyandotte  county,  alleged  to  have  been 
purchased  on  joint  account,  and  for  an  accounting  between  them  for  the  pro- 
ceeds of  the  sale  of  a  portion  of  the  real  estate,  and  to  set  off  in  severalty  to 
each  his  respective  Bhare  of  that  which  remained  unsold.  The  action  was  be- 
gun on  January  17,  1884,  and  on  July  6,  1885,  the  cause  was  referred  to  W. 
T.  Johnston,  Esq.,  of  Piiola,  Kansas,  for  trial,  and  to  determine  all  issues, 
both  of  fact  and  law,  his  report  to  be  filed  on  the  first  day  of  the  succeeding 
term.  A  trial  was  had  before  the  referee,  and  in  December,  1885,  he  made 
and  filed  his  report  as  follows,  to- wit: 

"In  District  Court,  County  of  Wyandotte,  Tenth  Judicial  District, 

State  of  Kansas. 
"/8f.  N,  Simpson,  Plaintiff,  vs.  Wm.  C,  Tenney  and  John  F,  Moors,  D^'ts 

— Report  of  Referee, 
"On  the  thirty-first  day  of  January,  1879,  Jerome  B.  Thomas  was  the  owner 
of  the  following  described  land,  situated  in  the  county  ot  Wyandotte  State  of 
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Kansas,  to- wit:  The  north  half  of  the  north  half  of  the  north-east  quarter  of 
the  north-west  quarter  of  section  15,  township  11  south,  i-ange  25  east.  On 
that  day  plaintiff,  S.  N.  Simpson,  and  defendant  William  C.  Tenney  purchased 
said  land  from  said  Jerome  B.  Thomas,  tlirough  his  agents  Armstrong  & 
Moyer,  at  8250  per  acre,  aggregating  #2,500,  payments  to  be  made  one-half 
in  cash  and  balance  in  one  year  or  less,  at  option  of  purchasers,  witli  interest 
at  t(-n  per  cent.  On  that  day  it  was  agreed  between  said  S.  X.  Simpson  and 
William  C.  Tenney,  that  said  land  should  be  purchased  in  the  name  of  Will- 
iam C.  Tenney,  who  paid  $100  as  part  payment  thereon,  and  took  a  receipt 
therefor  as  follows,  to- wit: 
"•#100.  Wyandotte,  Kansas,  January  31,  1879. 

*'  *  Received  of  William  C.  Tenney  one  hundred  dollars,  as  part  payment  of 
ten  acres  of  land,  viz.,  the  north  half  of  the  north  liailf  of  the  north-east  quarter 
of  the  north-west  quarter  of  section  15,  town  11,  range  25,  county  of  Wyan- 
dotte, state  of  Kansas;  price  #250  per  acre;  half  cash;  balance  in  one  year  or 
less,  at  the  option  of  payor,  at  10  per  cent,  interest. 

"•J.B.Thomas. 

***By  AitMSTRONG  &  MoYER,  Agents. 

"*  In  presence  of  S.  N.  Simpson.' 

"Afterwards,  on  the  seventh  day  of  February,  1879,  plaintiff  entered  into 
a  written  contract  with  said  William  0.  Tenney  in  reference  to  said  purchase, 
which  is  in  the  folio  ./ing  language,  to-wit: 

"'Agreement  between  Wm.  C.  Tenney  and  S.  K.  Simpson  as  follows:  On 
January  31, 1879,  we  purchased  ten  acres  of  land  of  Dr.  Jerome  B.  Thomas, 
through  Armstrong  &  Moyer,  land  agents  in  Wyandotte,  Wm.  C.  Tenney  ad- 
vancing one  hundred  dollars  therefor,  and  to  receive  the  deed  as  per  conditions 
of  agreement  in  receipt  of  that  date.  The  profits  from  the  sale  of  these  ten 
acres  to  be  divided  as  follows:  Eastern  parties  furnishing  capital  are  to  re- 
C€;^ve  their  money  back  from  sales,  and,  in  addition,  twenty-five  hundred  dol- 
lai*s  from  the  first  eight  thousand  three  hundred  and  thirty-three  and  a  third 
dollars  profit,  Wm.  C.  Tenney  recdving  also  twenty-five  hundred  dollars,  and  S. 
N.  Simpson  thirty-three  hundred  and  thirty-three  and  a  third  dollars.  After 
that,  Wm.  C.  Tenney  is  to  receive  three-tenths,  and  S.  N.  Simpson  seven- 
tenths,  of  the  net  receipts  of  the  sales  of  the  land  till  S.  N.  Simpson  shall  have 
received  one-half  of  all  the  net  profits  of  sales  of  the  land  from  the  beginning 
of  sales  up  to  that  date;  and  after  that  profits  shall  be  equally  divided  between 
Wm.  C.  Tenney  and  S.  N.  Simpson.  Representatives  of  the  eastern  parties 
furnishing  the  money  shall  receive  the  deed  of  the  land  from  Wm.  C.  Tt^nney, 
acting  for  himself  and  for  S.  N.  Simpson,  and  continue  to  hold  it  until  they 
shall  have  received  back  their  investment,  and  twenty-five  hundred  dollars  as 
profit  in  addition,  when  it  shall  be  deeded  back  to  Wra.  C.  Tenney  or  his 
assigns,  for  benefit  of  himself  and  Simpson,  as  per  above  agreement. 

***Kamas  City,  Mo.,  February  7,  1879.  Wm.  C.  Tenney. 

[Signed  in  duplicate]  "*S.  N.  Simpson. 

"  *  State  of  Kansas,  County  of  Wyandotte — ss, :  Be  it  remembered  that  on 
this  twenty-jDiinth  day  of  October,  A.  D.  1883,  before  me,  the  undersigned,  a 
notary  public  in  and  for  the  county  and  state  aforesaid,  came  Wm.  C.  Tenney, 
who  is  personally  known  to  me  to  be  the  same  person  who  executed  the  within 
instrument  of  writing,  and  also  came  S.  N.  Simpson,  to  me  well  known  to  be 
the  same  person  who  executed  the  within  instrument  of  writing,  and  both  of 
said  parties  duly  acknowledged  the  execution  of  the  same.  In  witness  whereof 
I  have  hereto  set  my  hand  and  affixed  my  official  seal  the  day  and  year  last 
above  written. 
[Seal.]  "*  Wm.  A.  Simpson,  Notary  Public,  Wyandotte  Co.,  Kan 

"•Com.  expires  6-6-'85.' 

"Said  contract  was  duly  recorded  in  the  office  of  register  of  deeds  of  Wyan- 
dotte county,  Kansas.     On  the  fifth  day  of  February,  1879,  said  Jerome  B. 
v.l5p.no.9— 33 
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Thoinas  and  Harriett  N.  B.  Thomas,  his  wife,  executed  to  said  Wm.  C.  Ten- 
ney  a  good  and  sufficient  warranty  deed  for  said  land,  and  said  deed  was  de- 
livered to  said  Tenney  February  11,  1879.  Afterwards  said  Wm.  C.  Tenney 
entered  into  negotiations  with  defendant  John  F.  Moors,  which  resulted  in 
said  Tenney  receiving  from  said  Moors  $2,500  with  which  to  pay  the  purchase 
price  of  said  land,  under  an  agreement  that  said  Moors  should  have  returned 
to  him  said  purchase  money,  and  $2,500  profits,  amounting  to  $5,000,  by  the 
first  day  of  January,  1881,  from  sales  of  said  land,  and  if  any  part  of  said  sum 
should  remain  unpaid  on  the  first  day  of  January,  1881,  that  the  same  should 
draw  interest  at  the  rate  of  ten  per  cent,  per  annum  until  paid.  To  secure 
the  payment  of  said  sum  of  $5,000,  as  aforesaid,  Wm.  C.  Tenney  and  wife 
executed  and  delivered  to  said  John  F.  Moors,  on  the  fifteenth  day  of  March, 
1879,  a  deed  to  said  land,  which  was  duly  recorded  by  the  register  of  deeds  of 
Wyandotte  county,  Kansas. 

''On  the  fourteenth  day  of  May,  1879,  John  F.  Moors  and  Eunice  W.  Moors, 
his  wife,  executed  a  power  of  attorney  to  Wm.  0.  Tenney,  giving  him  certain 
powers  over  said  land  therein  set  forth,  which  was  duly  recorded  in  the  rec- 
ords of  Wyandotte  county,  Kansas,  May  20,  1879.  The  following  is  a  copy 
of  said  power  of  attorney,  to-wit: 

"  *  Know  all  men  by  these  presents,  that  John  F.  Moors  and  Eunice  W.  Moors, 
his  wife,  of  Greenfield,  Mass.,  have  made,  constituted,  and  appointed,  and  by 
these  presents  do  make,  constitute,  and  appoint,  William  C.  Tenney,  of  Law- 
rence, Douglas  county,  Kansas,  tiieir  true  and  lawful  attorney  for  them,  and 
in  their  name,  place,  and  stead  to  lease  or  bargain,  sell  and  convey,  on  such 
terms  and  for  such  price  or  prices  as  he  may  accept,  payable  in  cash  or  on 
credit,  or  partly  in  cash  and  partly  on  credit, — and  if  on  credit,  or  partly  in 
cash  and  partly  on  credit,  and  if  on  credit,  in  whole  or  in  part,  payable  at  such 
time  or  times  as  he  may  deem  advisable,— all  or  any  part  or  parts  of  the  fol- 
lowing described  lands,  situate  in  the  county  of  Wyandotte,  in  the  state  of 
Kansas,  to-wit:  The  north  half  (J)  of  the  north  half  (J)  of  the  north-east 
quarter  of  the  north-west  quarter  of  section  15,  township  11,  range  25  east, 
containing  ten  acres,  more  or  less.  In  case  of  leasing,  said  Tenney  may  exe- 
cute the  proper  written  lease  for  and  in  the  names  of  John  F.  and  Eunice 
Moors,  and,  in  case  of  sale  and  conveyance,  he  may  for  them  and  in  their 
names  execute,  acknowledge,  and  deliver  the  proper  contracts  of  sale  and 
deeds  of  conveyance^  inserting  in  the  latter  full  covenants  of  warranty,  and 
the  usual  covenants  contained  in  conveyances  made  in  Kansasof  lands  therein. 
It  being  expected  that  said  Tenney  will,  from  time  to  time,  sell  an4  convey 
parcels  of  said  land,  and  he  beihg  hereby  empowered  to  do  ever>i:hing  in  the 
premises  necessary  thereto,  said  John  F.  and  Eunice  Moors  hereby  ratify  and 
confirm  everything  their  said  attorney  may  or  shall  lawfully  do  by  virtue 
hereof.  And  whereas,  on  the  nineteenth  day  of  April,  A.  D,  1879,  there  was 
filed  in  the  office  of  the  register  of  deeds  of  Wyandotte  county,  Kansas,  a  plat 
of  certain  lands,  including  that  hereinbefore  particularly  described,  which  plat 
lays  olf  on  said  land  lots,  blocks,  streets,  alleys,  and  subdivisions,  and  whereas, 
said  Tenney  signed  the  name  of  John  F.  Moors  to  said  plat,  and  acknowl- 
edged the  same  to  be  his  act  and  deed,  and  for  him  filed  the  same,  to  be  his 
act  and  deed,  now,  therefore,  said  John  F.  Moors  hereby  ratifies  and  confirms 
what  said  Tenney  has  so  done,  and  hereby  declares  that  said  plat,  and  the 
signing  find  acknowledgment  and  filing  thereof  as  aforesaid,  shall  for  all  pur- 
poses have  the  same  force  and  effect  as  if  said  John  F.  Moors  had  in  person 
made,  signed,  acknowledged,  and  filed  the  said  plat. 

"  'Witness  the  hands  and  seals  of  said  John  F.  Moors  and  Eunice  W.  Moors, 
his  wife,  this  fourteenth  day  of  May,  A.  D.  1879. 

"  *  John  F  .  Moors.        [Seal  .1 
"'Eunice  W.  Moors.    [Seal.] 

*•  *8tate  of  Massachusetts^  County  of  Franklin — ss. :  Be  it  known,  that 
on  the  fourteenth  day  of  May,  A.  D.  1879,  before  the  undersigned,  a  notary 
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public  in  and  for  said  county  and  state,  came  the  above  named  John  F. 
Moors  and  Eunice  W.  Moors,  his  wife,  to  the  undersigned  pei*sonally  known 
to  be  tlie  same  persons  who  executed  the  above  aud  foregoing  instrument,  as 
parties  thereto,  and  duly  acknowledged  the  execution  of  the  same,  and  that  it 
is  their  act  and  deed. 

"•In  tesJmony  whereof  I  have  hereunto  set  my  name,  and  affixed  my  no- 
tarial seal,  the  day  and  year  first  al)ove  written,  at  my  office  in  said  county. 
[Seal.]  "*€k)RHAM  D.  Williams,  Notary  Public' 

"In  harmony  with  the  rights  granted  to  them  through  the  conveyances  re- 
ferred to,  the  contract  of  February,  7,  1879,  and  the  power  of  attorney  from 
John  F.  Moors  and  wife  to  Tenney,  Simpson  and  Tenney  caused  said  land  to 
be  platted  into  streets,  alleys,  lots,  and  blocks;  Simpson  giving  special  atten- 
tion to  the  platting  of  the  land  and  sales  of  property;  Tenney  executing  deeds 
for  property,  receiving  payment  therefor,  and  paying  expenses  until  Decem- 
ber, 1883,  when  lie  refused  to  make  any  further  settlement  with  Simpson,  or 
to  permit  any  further  portion  of  said  real  estate  to  be  sold. 

"To  understand  my  method  of  determining  the  financial  status  of  relations 
existing  between  Tenney,  Simpson,  and  Moors,  it  will  be  necessary  to  refer 
to  my  conclusions  of  law  as  to  the  relation  existing  between  these  parties. 
Following  these  conclusions,  I  find  that  on  the  first  day  of  January,  1881,  there 
was  due  Mooi-s  $4,465.91,  which  was  to  draw  interest  at  ten  per  cent,  until 
paid.  From  that  time  until  March  7,  1883. 1  charge  Tenney  with  interest  at 
ten  per  cent,  on  all  proceeds  of  sales  received  by  him.  I  allow  him  the  same 
rate  of  interest  on  all  expenses  paid  by  him,  and  I  charge  Simpson  with  the 
same  rate  of  interest  on  what  he  received.  March  7, 1883, 1  find  that  Tenney 
had  sufficient  proceeds  to  pay  Moors*  claim,  which,  up  to  that  time,  amounted 
to  $5,382.23,  and  had  a  balance  in  his  hands  of  $27.25.  The  total  amount  of 
proceeds  of  sales,  including  interest,  is  $ll,i)42.72;  total  amount  of  expense, 
including  interest,  is  $577.t>8.  One-hahf  of  the  amount  to  which  Moors  is 
entitled,  which  is  $2,691.11,  is  properly  purchase  price,  with  interest;  the  other 
half  is  profits,  with  interest.  If  we  add  to  the  purchase  price  and  interest, 
the  expense  and  interest,  and  deduct  the  same  from  proceeds  of  sales  and 
interest,  the  balance,  $7,773.93,  will  be  the  net  profits.  One*haif  of  this, 
$3,886.96,  l)elongs  to  Simpson.  Mooi*s  is  entitled  to  $2,691.11  prorits,  which, 
being  deducted  from  the  other  half  of  the  profits,  leaves  $1,195.85,  which  is 
Tenney's  portion  of  the  profits.  Simpson  has  received,  including  interest 
charged  to  him,  and  notes  from  Mead  and  Hedraan  made  to  Moors,  $3,829.65, 
which  is  $57.31  less  than  his  share  of  the  profits.  After  paying  expenses, 
with  interest.  Moors'  claim  and  amount,  and  what  Simpson  has  received, 
Tenney  has  in  his  hand  $1,253.16,  which  is  $57.31  more  than  his  portion  of 
said  profits.  From  these  facts  the  conclusion  is  that  Wm  C.  Tenney  is  in- 
debted to  S.  K.  Simpson,  the  plaintiff,  in  the  sum  of  $57.31. 

"conclusions  of  law. 

** First,  that  all  evidence  offered  and  heard,  under  objection,  on  the  trial  of 
this  action,  as  to  fraud  on  the  part  of  Simpson,  is  inadmissible  under  the  is- 
sues as  joined  herein,  and  all  objections  to  the  same  are  hereby  sustained; 
second,  that,  under  the  deed  of  said  real  estate  from  Thomas  and  wife  to  Ten- 
ney, Tenney  received  the  title  of  the  same  in  trust  for  the  benefit  of  himself 
and  Simpson,  and  that  the  same  is  an  express  trust,  as  shown  by  written 
agreement  of  February'7,  1879;  third,  that  the  deed  from  Tenney  and  wife 
to  Moors  operates  as  a  mortgage  to  him  to  secure  to  him  the  payment  of 
$5,000,  with  interest  as  agreed  upon ;  fourth,  that,  under  the  power  of  attorney 
from  Moors  and  wife  to  Tenney,  all  proceeds  of  sales  of  said  lands  received  by 
Tenney,  and  not  paid  out  by  him  for  expense,  as  to  Simpson  should  be  treated 
as  if  paid  to  Moors;  fl/th,  that  the  sum  of  $2,500,  which  Moors  was  to  receive 
as  profit  on  the  investment  of  $2,500,  purchase  price,  is  not  usurious  inter- 
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est,  but  is  a  profit  to  which  he  is  entitled  by  reason  of  success  of  the  enter- 
prise; sixths  that  Moors  should  receive  interest  at  ten  per  cent,  until  paid  on 
all  that  portion  of  said  $5,000  not  paid  by  January  1, 1881;  seventh^  that  one- 
half  of  all  said  premises  remaining  unsold  belongs  to  S.  N.  Simpson,  and  the 
other  half  belongs  to  W.  C.  Tenney,  and  the  same  should  be  set  off  to  them 
in  severalty;  eighth,  that  defendant  John  F.  Moors  should  be  required  to 
enter  satisfaction  upon  the  records  of  note  of  Susan  Mead,  dated  October  10, 
1883,  for  $600,  bearing  interest  at  eight  per  cent.,  and  of  note  of  E.  Hedman 
and  Ella  Hedman  for  $375,  of  same  date,  and  bearing  same  Interest,  upon 
payment  of  same  to  S.  N.  Simpson,  said  notes  being  payable  to  said  Moors, 
and  the  same  being  in  the  possession  of  said  S.  N.  Simpson,  and  being  charged 
to  him  as  cash  in  determining  amount  paid  him  by  Tenney;  ninth,  that  said 
John  F  Moors  shonld  reconvey  all  his  right,  title,  and  interest  in  and  to  said 
real  estate  to  said  W.  C.  Tenney;  tenth,  that  W.  0.  Tenney  is  indebted  to  S. 
N.  Simpson  in  the  sum  of  $57.31. 

''December  19,  1885.  W  T.  Johnston,  Referee." 

And  said  referee  further  made  and  filed,  at  the  request  of  said  defendants, 
(plaintiffs  in  error.)  answer  to  special  questions  of  fact  therein  as  follows: 

"In  the  District  Court,  Wyandotte  County,  Kansas. 
"<8f.  N>  Simpson  vs.  William  C,  Tenney  and  John  F,  Moors — Requests  to 

Find  Facts. 

"The  defendants  in  the  above-entitled  cause  request  of  Hon.  W  T.  John- 
ston, sole  referee  in  said  cause,  to  find  in  his  findings  of  facts  and  conclusions 
of  law  upon  the  following  facts: 

''First.  Do  the  facts,  as  shown  by  the  evidence  in  this  cause,  show  or  es- 
tablish a  •  resulting  trust '  in  favor  of  the  plaintiff?    No. 

"W.  T.  Johnston,  Keferee. 

"Second.  If  no  *  resulting  trust '  is  established  in  favor  of  the  plaintiffs  by 
the  evidence,  then  is  there  any  *  express  trust  *  so  established  in  his  behalf? 
Yes.  TV.  T.  Johnston,  Referee. 

"Third,  If  the  evidence  shows  the  fact  that  an  •  express  trust  *  was  created 
in  favor  of  the  plaintiff,  then  was  such  created  by  parol  agreement  or  in  writ- 
ing? And  if  such  written  agreement  created  such  *  express  trust,'  what  is 
the  date  of  such  agreement,  or,  if  more  than  one  such,  then  what  are  the  dates 
of  such  agreements,  and  by  whom  were  they  signed?  Express  trust  created 
in  writing,  dat^^d  February  7,  1879.  W.  T.  Johnston,  Referee. 

"Fourth,  If  any  one  or  more  of  the  defendai.ts  signed  any  written  agree- 
ment or  agreements  creating  any  « express  trust '  in  favor  of  the  plaintiff,  had 
such  person,  at  the  time  of  so  signing  such  written  agreement,  tlie  legal  title 
to  the  land  in  question?  And  if  he  did  not  own  the  legal  title,  but  owned 
the  equitable  title,  what  act  or  agreement  created  such  equitable  title  in  him 
who  so  signed  such  written  agreement  creating  such  •  express  trust?  '  The 
legal  title  to  said  real  estate  was  executed  to  Wm.  C.  Tenney  February  5. 1879, 
and  delivered  to  him  February  11,  1879.  W.  T.  Johnston,  Referee. 

"  Fifth.  If  an  *  express  trust  *  was  created  in  favor  of  the  plaintiff  by  any  one 
of  the  defendants,  which  defendants?  If  all  the  defendants  created  such  •  ex- 
press trust,'  then  give  the  dates  of  the  different  written  instruments  so  creat- 
ing such  •  express  trust,'  and  by  whom  signed.  Express  trust  created  by  Wm. 
C.  Tenney;  date  of  instrument  creating  the  same,  February  7, 1879. 

"W.  T.  Johnston.  Referee. 

"Sixth.  If  any  •  express  trust  *  was  created  in  favor  of  the  plaintiff,  do  you 
rely  solely  in  your  finding  upon  a  written  instrument  so  creating  such  «  ex- 
press trust,*  or  do  you  rely  partly  upon  parol  evidence  to  establish  the  same? 
If  upon  a  written  instrument  solely,  then  the  date  of  the  same,  and  by  whom 
signed?    I  rely  on  written  instrument  above  referred  to. 

"W.  T.  Johnston,  Refei-ee. 
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'^8ev€7ith.  If  you  find  that  an  *  express  trust '  exists  in  favor  of  the  plaintiff^ 
and  tliat  the  same  so  exists  from  a  written  instrument,  did  such  written  in- 
strument create  such  trust,  or  is  such  tnist  only  shown,  evidenced,  or  mani- 
fested by  such  written  instrument,  and  the  date  of  it,  and  by  whom  signed? 
The  written  instrument  heretofore  referred  to  created  said  trust. 

"W   T.  JouNSTON,  Referee. 

^* Eighth,  Did  Simpson,  the  plaintiff,  in  agreeing  to  have  tlie  title  to  the 
property  taken  in  the  name  of  the  defendants,  Tenney  or  Moofs,  intend  to 
hinder,  delay,  or  defraud  his  creditors  thereby?  And  if  either,  to  hinder,  de- 
lay, or  defraud,  which?  And  if  said  Simpson  did  not  so  intend,  then  did  such 
act,  in  so  taking  said  title  in  the  name  of  any  defendai^t,  result,  or  is  it  lial^le 
to  result,  in  hindering,  delaying,  or  defrauding  such  creditors?    No. 

"  W  T.  Johnston,  Referee. 

** Ninth.  Do  you  hold  that,  under  the  issue  in  this  cause,  as  made  by  the  pe- 
tition and  answer,  that  it  is  competent  to  show  that  the  plaintiff  intended  to 
defraud,  hinder,  or  delay  his  creditors,  in  agreeing  to  have  the  title  to  the  land 
in  question  taken  in  the  name  of  either  of  the  defendants,  Tenney  or  Moors? 
No,  W.  T.  Johnston,  Referee. 

*' Tenth.  Do  you  find  that,  if  such  intent  appears  by  the  evidence  heard,  (no 
matter  whether  material  to  the  issues  so  made  or  not,)  that  you  can  find  in 
favor  of  a  specific  performance  asked  by  the  plaintiff?  I  find  that  no  such  in- 
tent appears,  and  make  no  finding  as  to  what  I  would  do  if  such  intent  did 
appear.  W.  T.  Johnston,  Referee." 

Motions  were  made  to  confirm,  as  well  as  to  set  aside,  the  report  and  grant 
a  new  trial;  but  the  court  overruled  the  motion  to  set  aside  the  report  and 
grant  a  new  trial,  and  sustained  the  motion  to  confirm  the  report.  Judg- 
ment was  given  in  accordance  with  the  findings  and  report  of  the  referee,  in 
which  it  was  decreed  that  the  deed  executed  and  delivered  by  William  C.  Ten- 
ney and  wife  to  John  F.  Mooi-s  was  intended  and  should  be  treated  as  a  mort- 
gage, and  that,  as  the  debt  which  was  thereby  secured  to  Moors  has  been  fully 
paid,  Moors  and  wife  should  reconvey  the  real  estate  to  William  C.  Tenney. 
It  was  further  adjudged  and  decreed  that  S.  N.  Simpson  is  the  owner  of  the 
undivided  one-half  of. the  real  estate  remaining  unsold,  and  that  the  same 
should  be  paititioned  and  set  off  in  severalty  to  him,  free  and  clear  of  any  in- 
terest of  the  other  parties;  and,  in  addition,  that  there  should  be  set  off  to 
him  a  portion,  of  the  value  of  $57.31,— ^the  amount  found  due  by  the  referee 
from  William  C.  Tenney  to  S.  N.  Simpson, — of  the  proceeds  of  the  real  estate 
sold.  Provision  was  made  in  the  decree  for  the  appointment  of  commission- 
ers to  partition  and  set  off  to  the  parties  their  respective  interest  in  the  real 
estate. 

Exceptions  were  duly  biken  to  the  rulings  and  judgment  of  the  district 
court  by  the  defendants,  who  bring  the  case  to  this  court  for  review. 

Stecena  &  Stevens  and  John  Hutch ings,  for  plaintiff  in  error.  J.  B.  Scroggs 
and  Alden  <&  McGrew,  for  defendant  in  error. 

Johnston,  J.  The  evidence  and  findings  brought  up  in  the  record  make 
it  clearly  appear  that  the  land  in  controversy  was  purchased  jointly  by  S.  N. 
Simpson  and  William  C.  Tenney  It  was  a  partnership  transaction  engaged 
in  for  the  profits  to  be  derived  from  the  sale  of  the  land  after  it  had  been  sub- 
divided and  platted  into  lots,  blocks,  streets,  and  alleys.  The  lucky  oppor- 
tunity to  buy  was  discovered  by  Simpson,  and  negotiations  for  the  purchase 
from  the  prior  owner  were  carried  on  by  him.  The  tract,  which  consisted  of 
ten  acres,  was  purchased  on  January  31.  1879,  for  $250  per  acre,  the  agree- 
ment being  that  one-half  of  the  price  should  be  paid  in  cash,  and  the  balance 
in  one  year  or  less,. at  the  option  of  the  purchaser,  with  interest  on  the  un- 
paid portion  at  10  per  cent,  per  annum.  The  money  necessary  for  the  pur- 
chase was  to  be  procured  from  eastern  parties,  and,  as  an  inducement  for 
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them  to  furnish  the  money,  they  were  to  have  a  sum  equal  in  amount  to  that 
furnished  out  of  the  first  profits  arising  from  the  sale  of  the  real  estate.  Ten- 
ney  conducted  the  negotiations  for  the  money,  and  procured  from  the  defend- 
ant John  F.  Moors  $2,500,  upon  an  agreement  to  return  that  amount  and 
$2,500  additional  out  of  the  profits  of  the  enterprise.  In  accordance  with  the 
agreement,  the  title  to  the  land  was  taken  in  the  name  of  Tenney,  and  lie  con- 
veyed it  to  Moors  to  secure  the  repayment  of  the  money  furnished  for  its  pur- 
chase, and  the  payment  of  the  additional  $2,500  of  profit.  Moors  and  wife,  - 
by  power  of  attorney,  authorized  Tenney  to  lease,  bargain,  sell,  or  convey  the 
land,  in  such  portions  and  on  such  terms  as  he  deemed  advisable.  Simpson 
devoted  time  and  special  attention  to  the  platting  and  sale  of  the  land,  while 
Tenney  executed  deeds  fop  that  sold,  attended  to  the  financial  details  by  re- 
ceiving payment  on  sales  made,  and  to  discharging  the  expenses  and  debts  in- 
curred in  carrying  on  the  enterprise.  Tlie  business  of  the  partnership  was 
conducted  without  interruption  until  December,  1883,  when  Tenney  refused 
to  further  recognize  the  rights  of  Simpson  in  the  land,  or  to  convey  the  same 
when  sold. 

This  case  is  very  similar  to  the  one  recently  determined  in  this  court  where 
Tenney  and  Simpson  were  the  principal  parties,  {Tennep  v.  Simpson,  37 

Kan. ,  antCy  187,)  and  very  little  need  be  added  to  what  was  there  said. 

It  is  contended  here  that  no  trust  was  created  in  behalf  of  Simpson  by  the 
written  contract,  or  by  the  acts  and  agreements  of  the  parties.  "We  have  no 
doubt  that  the  writing  signed  by  them,  and  set  out  at  length  in  the  report  of 
the  referee,  created  an  express  trust  in  favor  of  Simpson.  The  plan  and  pur- 
pose of  the  parties  seem  to  have  been  clearly  understood  by  them,  and  to  have 
been  explicitly  stated  in  the  written  agreement  which  they  executed.  The 
writing  of  February  7,  1879,  points  out  clearly  the  parties,  the  interest  of 
each,  and  the  nature  and  subject  of  the  trust.  It  recites  that  the  land  was 
purchased  by  Tenney  and  Simpson^  and  not  by  Tenney  alone,  on  January  31, 
1879.  It  is  claimed  that  the  writing  fails  to  describe  the  land  with  sufiicient 
certainty  to  make  it  capable  of  aseei-taihment.  This  objection  is  untenable. 
In  the  written  agreement,  the  10-acre  tract  of  land  purchased  by  the  parties 
from  Thomas  is  referred  to  as  being  the  same  tract  that  was  described  in  the 
receipt  given  for  the  first  payment  on  the  land,  and  which  is  dated  at  the  time 
of  the  purchase  made  by  Tenney  and  Simpson  from  Thomas.  In  that  receipt, 
which  is  signed  by  Thomas,  a  definite  description  of  the  10  acres  is  given,  as 
well  as  the  terms  upon  which  it  was  sold.  By  this  reference,  the  terms  and 
conditions  of  the  receipt  became  a  part  of  the  writing  which  the  parties  signed. 
No  particular  formality  is  required  in  the  creation  of  a  trust;  nor  need  all  the 
conditions  of  the  trust  be  expressed  in  a  single  paper.  The  terms  of  the  trust 
may  be  embraced  in  several  papers,  and  it  will  be  valid  and  operative  if  they 
are  so  referred  to  and  connected  as  to  clearly  show  that  they  related  to  the 
same  transaction,  and  together  clearly  point  out  the  nature  and  objects  of  the 
trust.  The  written  agreement  and  the  receipt  must  therefore  be  taken  to- 
gether, and  treated  as  one  instrument;  and,  so  taken,  they  sufficiently  ex- 
press and  define  the  trust.  They  show  that,  although  the  title  to  the  land  was 
taken  in  Tenney,  it  was  actually  purchased  by  Tenney  and  Simpson  jointly, 
not  for  permanent  use,  but  to  be  subdivided  and  sold  for  the  profits  to  be 
gained  therefrom  They  disclose  that  the  money  was  to  be  obtained  on  the 
security  of  the  land  itself,  and  the  eastern  capitalists  furnishing  it  were  to  be 
repaid  out  of  the  profits  arising  from  the  sale,  and,  in  addition  to  the  amount 
furnished,  they  were  to  be  paid  $2,500,  out  of  the  first  profits  arising  from 
sales,  for  furnishing  the  money.  Simpson  was  to  receive  one-half  of  the 
profits  derived  from  the  enterprise,  while  Tenney  was  to  receive  the  other 
half,  less  the  profits  paid  to  the  eastern  parties  for  furnishing  the, purchase 
money.  The  land  purchased  was  to  be  conveyed  by  Tenney,  "acting  for  him- 
self and  for  S.  N.  Simpson,*'  to  the  eastern  parties  furnishing  the  money,  who 
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were  to  hold  it  until  they  received  back  the  amount  furnished,  and  the  $2,500 
of  profits,  when  they  were  to  reconvey  it  to  Tenney,  "for  the  benefit  of  him- 
self and  Simpson, "  in  accordance  with  the  written  agreement.  It  is  thus  seen 
that  the  written  contract  fully  identifies  the  land,  the  terms  of  its  purchase 
and  disposition,  and  that  the  persons  interested,  as  well  as  the  respective  in- 
terests which  each  held  and  was  to  take,  can  be  ascertained  without  difficulty 
or  doubi.  When  Moors  was  paid,  either  directly,  or  through  his  agent,  Ten- 
ney, the  $5,000,  and  any  interest  which  accrued  thereon,  it  was  his  duty  to 
reconvey  to  Tenney.  When  so  reconveyed,  Tenney  would  hold  the  legal  title 
in  trust  for  the  partnership,  "for  the  benefit  of  himself  and  Simpson." 

We  fail  to  see  how  there  can  be  any  doubt  with  respect  to  tiie  intention  of 
the  parties,  or  with  the  nature  and  purposes  of  the  trust.  A  great  deal  has 
be.en.said  in  argument  about  Simpson  causing  the  legal  title  to  be  taken  in  the 
name  of  Tenney,  for  the  purpose  of  defrauding  existing  creditors,  and  it  is 
claimed  that,  under  section  8  of  the  act  concerning  trusts,  no  trust  could  re- 
sult in  his  favor  unless  it  was  made  to  appear  that  the  title  was  placed  in 
Tenney;  "without  any  fraudulent  intent."  The  statutory  provisidh  referred 
to  applies,  however,  only  where  a  resulting  trust  is  claimed,  and  not  where 
there  is  a  written  express  trust,  such  as  there  is  found  to  exist  in  the  present 
case.  And  if  it  were  a  resulting  trust  which  was  sought  to  be  established, 
we  hardly  see  how  the  fraudulent  intent  to  defraud  creditors,  if  there  were 
such,  would  avail  the  plaintiffs  in  error.  They  were  not  creditors  of  Simp- 
son, had  no  interest  in,  and  were  not  in  any  way  affected  by,  the  claims  and 
judgments  which  tliey  say  were  existing  against  Simpson.  The  referee,  how- 
ever, finds  that  no  such  fraudulent  intent  existed,  and  certainly  there  is  noth- 
ing in  the  record  showing  that  Simpson  dealt  otherwise  than  openly  and  fairly 
with  Tenney  throughout  the  entire  transaction. 

It  is  f  urtlier  contended  that  the  trust  stated  in  the  written  agreement  should 
not,  in  any  event,  be  enforced,  because  it  is  inequitable  and  unjust.  It  is 
said  timt  the  land  which  was  purchased  for  $2,500  is  worth  $40,000,  and  that 
by  the  decree  Simpson  is  given  $20,000  worth  of  real  estate,  without  haying 
furnished  anything  towards  its  purchase,  and  without  at  any  time  having 
held  the  legal  titl6  to  the  same.  Whilethe  profits  of  the  enterprise  were  enor- 
mous, we  discover  nothing  in  the  contract  of  the  parties,  or  in  its  results,  that 
can  be  regarded  as  unjust  or  inequitable  as  between  them.  The  fortunate 
chance  of  buying  the  land  was  found  by  Simpson,  and  the  money  with  which 
to  purchase  the  same  w^as  found  by  Tenney.  The  land  was  bought  and  owned 
by  both;  and  the  purchase  money  found  by  Tenney  was  obtained  on  the  secu- 
rity of  the  land,  and  repaid  out  of  the  profits  arising  from  its  sale.  Simpson 
gave  time  and  special  attention  towards  putting  it  in  a  salable  condition  by 
surveying  and  platting  it,  and  he  also  devoted  his  time  to  selling  and  dispos- 
ing of  it.  There  was  no  fraud  or  deception  practiced  by  Simpson,  and  we  see 
nothing  that  may  be  deemed  disproportionate  or  unjust  between  the  shares 
taken  by  each  in  the  enterprise,  when  considered  in  connection  with  what  they 
each  contributed.  Although  it  is  claimed  by  Tenney  that  the  services  ren- 
dered by 'Simpson  in  the  transaction  were  inconsequential,  it  seems  that  a  dif- 
ferent estimate  was  placed  on  them  when  the  transaction  was  entered  into. 
In  writing  to  the  eastern  parties,  with  a  view  of  inducing  them  to  loan  the 
money  for  the  purchase  of  the  land,  Tenney  stated  that  the  trade  had  been 
brought  about  byi^impson,  and  "that  great  wariness,  skill,  patience,  secrecy, 
and  pel-severance  were  necessary."  He  stated  that  Simpson  was  to  lay  out 
and  sell  the  land,  and  was  to  receive  one-half  the  profits.  He  further  said 
that  he  had  earned  that  share,  and  that  he  was  a  very  skillful  manager,  whose 
share  of  the  work  "  was  and  is  indispensable  to  my  (and  to  your)  profit. "  We 
think  that  Simpson  was  entitled  to  the  remedy  sought,  that  he  was  the  real 
owner  of  an  undivided  one-half  interest  in  the  real  estate,  and,  as  the  account- 
ing made  seems  not  to  be  questioned,  the  judgment  and  decree  must  be  up- 
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held,  except  in  one  particular.  In  the  accounting,  it  is  found  that  Tenney  is 
indebted  to  Simjison  in  the  sum  of  $57.31,  and  the  court  decrees  that,  in  ad- 
dition to  theshareof  the  one-half  which  is  setoff  to  Simpson,  he  shtdlbe  given 
such  portion  of  the  remaining  half  as  will  equal  in  value  the  amount  found 
due  U)  Simpson,  viz.,  $57.31.  In  this  there  was  error,  as  a  pereonal  judg- 
ment should  have  been  rendered  against  Tenney  for  the  amount  found  due  on 
the  accounting,  and  the  judgment  so  rendered  should  have  been  declared  a 
lien  on  that  portion  of  the  real  estate  set  off  to  Tenney.  To  this  extent  the 
judgment  and  decree  of  the  court  should  be  moditied,  and,  when  so  modified, 
it  will  stand  affirmed.  For  this  purpose  the  cause  will  be  remanded  to  the 
district  court. 

(All  the  justices  concurring.) 


(37  Kan.  615) 

Venable  V.  Dutch. 

•  (Supreme  Court  of  Kansas.     Noveinlier  5,  1887) 

1.  8et-0pf  awd  CJounter-Claim — What  Constitutes-tAffirmative  Relief  in  Eject- 

ment. 

Where  a  plaintiff  files  a  petition  in  ejectment,  and  defendant  in  his  answer,  in 
addition  to  a  general  denial,  states  he  is  in  possession  of  the  same  land,  and  claims 
to  Ipethe  owner  thereof  by  virtue  of  a  tax  deed,  and  asks  that  his  title  thereto  may 
be  quieted  against  plaintiff,  that  part  of  his  answer  claiming  title  in  himself,  and 
asking  affirmative  relief,  is  a  counter-claim. 

2.  Same— Dismissal  by  Plaintiff — Right  of  Defendant  to  Proceed. 

In  such  an  action,  when  the  plaintiff  dismisses  his  cause  of  action,  the  defendant 
has  the  right  to  proceed  to  the  trial  of  his  claim,  for  the  purpose  of  determining 
his  interest  in  the  land,  as  ogainst  the  plaintiff.  He  then  assume**  all  the  burdens 
of  a  plaintiff,  and  is  entitled  to  his  rights,  so  far  as  amending  his  pleadings  ia  con- 
cerned. 

3.  Judgmknt^Bar  to  Subsequent  Action — Ejectment. 

A  plaintiff  in  possession  of  land  obtains  a  judgment  against  a  defendant,  a  non- 
resident of  the  state,  upon  service  by  publication  only,  and  without  his  appear- 
ance in  court.  Afterwards  the  defendant  in  such  action  brings  another  action,  aa 
plaintiff,  against  the  former  ])laintiff,  as  defendant,  inthecourts  of  this  .state.  IleUl 
that,  in  the  trial  of  such  subsequent  action,  the  judgment  in  the  first  action  is  con- 
clusive of  the  rights  of  said  parties'to  the  land  in  dispute. 
(Syllabus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  district  court,  Wilson  county;  L. 
Still  WELL.  Judge. 

A,  J.  Uiley,  for  plaintiff  in  error.  B.  8,  Kirkpatrick,  for  defendant  in  er- 
ror. 

Holt,  C.  This  action  was  tried  in  the  Wilson  district  court  at  the  May 
term,  1885.  Plaintiff  in  error,  plaintiff  below,  tiled  a  petition  for  ejectment 
in  the  ordinary  form.  The  defendant  answered  by  a  general  denial,  and  also 
claimed  title  under  a  tax  deed.  The  first  trial  was  had,  and  a  second  trial  was 
granted  under  the  statute.  At  the  time  of  the  second  trial,  plaintiff  moved 
5)  strike  out  that  part  of  defendant's  answer  setting  up  a  title  in  hihiself  by 
a  tax  deed,  which  motion  was  overruled  by  the  court.  Plaintiff  then  demur- 
red to  that  portion  of  defendant's  answer,  which  was  overruled;  whereupon 
he  asked  leave  to  dismiss  his  action  without  prejudice  to  a  future  action,  which 
was  allowed,  but  the  court  permitted  the  defendant  to  retain  his  answer  for 
trial.  Plaintiff  then  filed  a  general  denial  in  reply,  when  the  defendant  asked 
leave  to  amend  his  answer  by  alleging  that  he  had  quieted  his  title  to  the  land 
in  question  by  a  judgment  duly  obtained  by  publication  in  the  district  court 
against ^he  pkiintiff.  To  this  new  cause  of  action  plaintiff  demurred,  which 
demurrer  was  by  the  court  overruled.  Jury  being  waived,  the  issue  was  tried 
by  the  court,  which  rendered  judgment  for  the  defendant,  which  plaintiff 
orings  here  for  review. 
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Plaintiff  assigns  for  error,  first,  that  the  second  portion  of  defendant's  an- 
swer should  have  been  stricken  out,  for  the  reason  tliat  everything  that  might 
have  been  proven  under  it  might  have  been  proven  under  tlie  general  denial. 
iTrider  that  portion  of  the  answer  which  plaintiff  calls  a  cross-bill,  th*^  plain- 
tiff asks  for  affirmative  relief.  Our  statute  provides  that  a  defendant  may  set 
up  in  his  answer,  in  addition  to  a  general  denial,  any  new  matter  setting 
forth  a  defense,  a  counter-claim,  set-off,  or  right  of  relief  concerning  the  sub- 
ject of  the  action.  But  the  plaintiff  says  that  when  he  dismissed  his  cause 
of  action,  the  defendant's  cause  of  action  should  have  followed  it,  because 
the  second  part  of  defendant's  claim  was  not  a  counter-claim;  and  cites  sec- 
tion 398,  Civil  Code,  to  show  that  the  defendant  has  a  right  to  proceed  to  the 
trial  of  his  cause  only  when  he  has  filed  a  set-off  or  counter-claim,  after  the 
plaintiff  has  dismissed  his  cause  of  action. 

Plaintiff  contends  that  the  second  portion  of  defendant's  answer  is  not,  un- 
derpur  statutes,  a  counter-claim.  The  ordinary  meaning  of  counter-claim  is 
a  demand  of  something  which  of  riglit  belongs  to  the  defendant  in  opposition 
to  the  right  of  the  plaintiff.  It  is  also  defined  as  a  claim,  which,  if  established, 
will  defeat  or  in  some  way  qualify  a  judgment  to  which  plaintiff  is  otherwise 
entitled.  It  is  the  claim  of  a  defendant  to  recover  from  a  plaintiff,  by  setting 
up  and  establishing  iany  cross-demand  that  may  exist  in  his  favor  as  against 
plaintiff.  But  the  plaintiff,  in  an  argument  ingenious  rather  than  sound, 
claims  that  there  is  a  limited  meaning  to  the  word  "counter-claim"  given  by 
our  statute.  By  section  95,  Civil  Code,  a  counter-claim  must  be  one  existing 
in  favor  of  a  defendant,  and  against  a  plaintiff,  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition  as  the  foundation  of  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  The  subject  of  plaintiff's  action  is 
his  title  to  the  land,  and  the  adverse  possession  of  defendant.  The  defendant 
claims  that  he  is  in  possession  lawfully  as  the  owner  thereof,  by  virtue  of  a 
judgment  quieting  his  title  against  plaintiff.  We  think  that  the  claim  in  the 
answer  is  connected  with  the  subject  of  plaintiff's  action.  Jarvis  v.  Peck,  19 
Wis.  84;  Eastman  v.  Linn,  20  Minn.  433,  (Gil.  387.) 

In  actions  similar  to  the  one  we  are  now  considering,  where  a  plaintiff 
brought  an  action  against  a  defendant  in  ejectment,  and  claimed  to  be  the 
owner  in  fee-simple,  and  that  defendant  wrongfully  kept  him  out  of  posses- 
sion, and  such  defendant  alleged  ownership  in  himself,  and  stated  that  the 
plaintiff  made  some  claim  to  the  land,  and  asked  that  his  title  be  quieted  against 
him,  this  court  has  repeatedly  denominated  such  answer  a  counter-claim. 
Allen  V.  Douglass,  29  Kan.  412;  Sale  v.  Bugher,  2A  Kan.  432. 

After  plaintiff  dismissed  his  cause  of  action,  the  defendant,  under  his  an- 
swer seeking  to  quiet  his  title,  is  virtually  plaintiff  in  all  things  save  in  name. 
The  facts  alleged  in  his  answer  must  be^  sufficient  to  constitute  a  cause  of  ac- 
tion, aiyi  the  i-felief  to  which  he  is  entitled  must  be  properly  demanded*  The 
burden  of  proof  is  upon  him,  and  he  must  establisfi  his  cause  of  action  by  a 
preponderance  of  testimony  before  he  is  entitled  to  a  judgment  in  his  favor 
Being  in  the  place  of  a  plaintiff,  and  subject  to  his  burdens,  he  also  possesses 
his  rights,  and  therefore  it  is  within  the  discretion  of  the  court  to  allow  him 
to  amend  his  pleading  by  adding  another  count.  In  this  case  the  court  prop- 
erly allowed  such  amendment.  Allen  v.  Douglass  and  ^ale  v.  Bugher,  supra ; 
Pom.  Rem.  §  738. 

By  far  the  gravest  question  arising  in  this  case  is  whether  a  judgment  in 
favor  of  one  in  possession  of  real  property,  obtained  upon  service  by  publica- 
tion only,  is  sufficient  to  divest  a  defendant  in  such  action  of  his  interest 
therein.  If  we  consult  our  statute  alone,  we  find  ample  authority  for  such 
procedure.  Section  595,  Civil  Code,  provides  that  an  action  may  be  brought 
by  any  person  in  possession  of  real  property,  against  any  person  who  claims 
an  interest  or  estate  therein,  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  estate  or  interest;  and  when  the  person  who  claims  such  adverse 
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interest  resides  out  of  the  slate,  and  the  relief  prayed  for  consists  wholly  or 
partly  In  excluding  him  from  any  interest  therein,  such  determination  may  be 
had  after  a  service  by  publication  alone.  Section  72,  Civil  Code.  A  sover- 
eign state  ouglit  to  have  control  over  the  real  property  within  its  limits,  and 
its  courts  have  the  right  to  decide  all  questions  relating  to  the  titles  to  the 
same.  By  section  400,  Code,  it  is  provided  that  when  a  judgment  is  rendered 
for  a  conveyance,  release,  or  acquittance,  and  the  party  against  whom  the 
judgment  is  rendered  does  not  comply  therewith  by  the  time  appointed,  such 
judgment  shall  have  the  same  operation  and  effect  as  though  the  defendant 
had  complied  with  the  judgment  of  the  court.  Generally,  equity  jurisdiction 
is  exercised  in  personam;  and  upon  that  theory  some  of  the  stateis  have  pro- 
vided, by  statute,  that  if  the  defendant  is  not  found  within  the  state,  or  re- 
fuses to  malce  or  cancel  a  deed  to  land  within  the  jurisdiction  of  the  court,  it 
could  be  done  in  his  behalf  by  a  trustee  appointed  by  the  court  for  that  pur- 
pose. The  last  part  of  section  400  provides  that  the  sheriff  may  perform  such 
duties  as  such  trustee;  but  the  instrument  so  executed  by  him  under  the  judg- 
ment of  the  court  stands  on  no  higher  plane  than  a  simple  judgment,  and  is 
no  more  available  as  a  conveyance,  release,  or  acquittance  than  such  judg- 
ment. The  appointment  by  the  court  of  a  trustee  to  execute  or  cancel  a  de^ 
for  defendant,  when  he  bias  not  been  brought  within  the  jurisdiction  of  the 
court,  differs  only  in  form  from  a  judgment  that  is  intended  t^  accomplish  the 
same  object  of  itself .  One  is  done  directly;  the  other  indirectly.  Our  st^it- 
ute  attempted  to  do  away  with  such  mere  formal  distinctions. 

Ordinarily,  it  would  be  within  the  power  of  the  state  to  substitute  notice  by 
publication  or  otherwise  for  personal  service  against  non-residents.  It  will  be 
noticed  that  it  is  provided  in  section  72,  Civil  Code,  for  a  notice  by  publication 
when  the  relief  sought  consisted  In  excluding  defendant  from  any  interest 
in  the  land  then  in  controversy.  The  notice  does  not  specify  that  the  defendant 
shall  perform  any  act,  execute  any  conveyance,  acquittance,  or  release.  It  sim- 
ply gives  notice  that  a  judgment  will  be  rendered  which  shall  exclude  him 
from  any  interest  in  the  land.  Service  by  publication,  in  conformity  to  our 
statutes,  hais  been  held  sufficient  by  this  court,  and  judgmentand  sales  thereon 
have  now  become  a  settled  rule  of  property  in  this  state.  Qillispie  v.  Thomas, 
23  Kan.  138;  Rowe  v.  Palmer,  29  Kan.  337  In  Hart  v.  Samom,  110  U.  S. 
151.  3  Sup.  Ct.  Rep.  586,  Mr.  Justice  Gray,  speaking  for  the  court,  says: 
"  The  courts  of  the  state  might  perhaps  feel  bound  to  give  effect  to  the  service 
directed  by  its  statutes. " 

In  this  action  we  not  only  have  the  direction  of  the  statutes,  but  also  long 
acquiesced  in  decisions,  which  we  would  be  compelled  to  disregard  if  we  should 
hold  the  notice  of  publiciition  insufficient  in  the  former  action  of  Dutch  to 
quiet  his  title  against  Venable.  In  this  action  plaintiff  in  error  c^me  into  the 
courts  of  this  state  to  seek  relief,  and  he  ought  to  be  governed*,  and  his  claims 
to  the  land  decided,  by  the  established  rules  of  property  of  the  court  whose  aid 
he  invoked.  He  asks  that  we  overthrow  the  long-established  line  of  decis- 
ions, and  hold  our  statutes  void,  in  order  to  render  a  judgment  in  his  favor. 
We  are  unwilling  to  so  decide. 

We  recommend  that  the  judgment  of  the  court  below  be  affirmed. 

B7  THE  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  496) 

Jenkins  v,  Simmons  and  another. 

{Suirreme  Churt  of  Kansas.    November  6,  18S7.) 

I.  HoMEflTBAD— Mortgage — Consent  of  Wife  Necessary. 

A  mortgage  lien  on  a  homestead  cannot  be  created,  without  the  written  consent 
of  the  wife.    The  husband  alone,  by  his  contract,  cannot  change  the  character  or 
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priority  of  a  mortgage  lien  on  the  homestead ;  neither  can  he  alone  restore  it  after 
loss,  or  re-create  it  without  the  consent  of  the  wife,  in  the  exact  manner  prescribed 
bylaw.* 

2.  Same. 

A  husband,  whose  homestead  was  incumbered  by  a  mortgage  lien,  made  an 
agreement  with  the  mortgat^ee  to  execute  another  mortgage  for  the  benefit  of  the 
creditor,  who  was  to  discharge  his  mortgage,  so  that  tlie  new  mortgage  might  be- 
come the  first  lien  on  the  homestead,  the  money  derived  from  the  new  mortgage  to 
be  paid  to  tl)e  creditor,  and,  for  the  balance  due  the  creditor,  a  second  mortgage 
was  to  be  executed  by  the  husband  and  wife  on  the  homestead.  The  new  mortgage 
was  executed,  the  money  received,  and  paid  to  the  creditor,  whose  mortgage  was  re- 
leased, and  discharged  on  the  margin  of  the  record  thereof.  The  wife  had  no  knowl- 
edge of  the  agreement  until  after  the  new  mortgage  was  executed,  and  the  discharge 
of  the  first  was  entered  on  the  record.  She  refused  to  execute  the  mortgage  for  the 
balance  due.  The  cre<iitor  brought  his  action  to  cancel  the  discharge  and  to  fore- 
close the  original  mortgage,,  praying  the  court  to  declare  it  a  second  lien  on  the 
homestead.  Held^  that  the  court  has  not  the  power  to  declare  the  original  mort- 
gage a  lien  on  the  homestead.  Such  a  lien  can  only  be  created  by  the  written  con- 
sent of  the  wife,  in  the  manner  prescribed  by  law. 

8.  Same — Courts  cannot  Declare  a  Lien  on. 

It  is  not  within  the  equitable  power  of  courts  in  this  state  to  declare  any  indebt- 
edness a  lien  on  a  homestead.  The  constitution  of  the  state  prescribes  the  manner 
of  their  creation,  and  this  must  be  strictly  followed. 

(Syifabta  by  Simpson^  C)     .  •         . 

.    Commissioners*  decision.  Error  from  district  court,  Chase  county;  L.  Houk, 
Judge. 

J.  B.  Johnson,  for  plaintiff  in  error,  Peyton,  Sanders  &  Peyton,  and  F, 
P.  Cochran,  for  defendant  in  error. 

Simpson,  C.  This  is  a  peculiar  case,  and,  in  view  of  ail  the  facts  and  cir- 
cumstances proven  at  the  trial,  and  found  by  the  court  below,  the  relieving 
hand  uf  a  court  of  equity  ought  to  be  extended  to  the  plaintiff  in  error,  if  the 
court  has  power  to  manipulate  it.     Whether  it  has  or  not  is  the  question. 

The  defendant  in  error  Hiram  Y.  Simmons  was  indebted  to  the  plaintiff  in 
error  in  a  large  sum  of  money.  This  indebtedness  was  evidenced  by  five 
promissory  notes  signed  by  Hiram  V.  Simmons  alone.  To  secure  their  pay- 
ment, a  mortgage  was  executed  on  land  occupied  by  Simmons,  his  wife,  and 
children  as  a  homestead.  The  mortgage  was  signed  by  Emiline  Simmons, 
the  wife  of  Hiram  Y.  Simmons,  as  well  as  by  the  husband.  The  title  to  the 
homeste^id  was  in  Hiram  Y.  Simmons.  The  land  was  situated  in  Chase 
county,  and  the  plaintiff  in  error  is  a  resident  of  Jefferson  county.  In  the 
month  of  October,  1878,  at  a  time  when  two  or  more  of  the  notes  were  due 
and  unpaid,  Hiram  Y.  Simmons  and  the  plaintiff  in  error  met  in  Yalley 
Falls,  in  Jefferson  county,  and  made  an  agreement  that  Hiram  Y.  Simmons 
was  to  borrow  the  sum  of  ^1,500  from  the  Kansas  Loan  So  Trust  Company, 
or  from  other  persons,  and  pay  tlie  same  to  the  plaintiff  in  error  on  amount 
due  on  said  notes.  In  order  to  enable  Hiram  Y.  Simmons  to  make  the  loan, 
it  was  agreed  by  the  plaintiff  in  error  that  he  would  release  and  discharge  the 
mortgage  held  by  him,  so  that  the  sum  of  $1,500  should  be  and  constitute  a 

'No  conveyance  or  mortgage  will  pass  the  title  to  premises  occupied  as  a  homestead, 
unless  husband  and  wife  both  join  in  it.  Swift  v.  Dewey,  (Neb.)  29  N.  W.  Rep.  254; 
Williams  v.  Moody,  (Minn.)  28  N.  W.  Rep.  510;  Aultman  <fe  Taylor  CJo.  v.  Jenkins, 
fNeb.)  27  N.  W.  Rep.  117 ;  McHugh  v.  Smiley,  (Neb.)  24  N  W.  Rep.  277,  20  N.  W.  Rep. 
206,  Bruner  v.  Bateman.  (Iowa,)  24  N.  W.  Rep.  9;  Goodrich  v.  Browu,  (Iowa,)  13  N. 
W.  Rep.  309;  Bonorden  v.  Dres.«*en,  (Neb.)  12  N.  W.  Rep.  831;  Coles  v.  Yorka,  (Minn.) 
10  N.  W  Rep.  775;  Bird  v.  Logan,  (Kan.)  lOPac.  Rep.  564;  Graves  v.  Baker,  (Cal.)  S 
Pac.  Rep.  691 ;  Schermerhorn  v.  Mahaffie,  (ICan.)  Id.  199 ;  Honaker  v.  Cecil,  (Ky.)  1  S.  W. 
Rep.  392;  Kimmell  v.  Caruthers,  Id.  2;  and  a  contract  to  convey  such  premises  is  in- 
valid, unless  jointly  executed,  Cowgell  v.  Warrington,  (Iowa,)  24  N.  W.  Rep.  266;  Don- 
ner  v.  Kedenbaugh,  (Iowa,)  16  N.  W  Rep.  127;  Clay  v.  Richardson,  (Iowa.)  13  N.  W. 
Rep.  644;  Anderson  v.Culbert,  (Iowa,)  7  N.  W.  Rep.  508;  Thimes  v.Stumpff,  (Kan.)  5 
Pac.  Rep.  431 ;  Hall  v.  Loomis,  (Mich.)  30  N.  W.  Rep.  374. 
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first  lien  on  the  land,  and  that  the  plaintiff  in  error  would  pay  all  the  expense 
accruing  by  said  loan;  that  the  said  Hiram  V.  Simmons  was  then  to  execute 
a  note  for  the  balance  due  the  plaintiff  in  error,  and  secure  the  same  by  a 
second  mortgage  on  said  land,  payable  at  such  reasonable  time  as  he  might 
designate,  Emiline  Simmons  not  being  present  and  not  having  any  knowledge 
of  the  agreement.  About  the  first  day  of  October,  1878,  tlie  $1,5U0  was  pro- 
cured, and  a  mortgage  executed  by  Simmons  and  wife  to  secure  it.  That  was 
duly  recorded,  and  the  money  paid  over  to  the  plaintiff  in  erro;:;  he  executing 
a  release  and  discharge  of  his  mortgage,  and  had  the  same  entered  on  the 
margin  of  the  record  thereof.  The  only  consideration  for  the  release  of  said 
mortgage  was  the  agreement  above  recited.  He  now  seeks  to  have  the  re- 
lease and  discharge  canceled,  and  his  mortgage  foreclosed. 

lo  will  be  obsi  rved  from  the  statement  above  that  Emiiine  Simmons  was 
not  a  party  to  that  agreement.  There  is  a  special  finding  that  she  was  not 
present,  and  had  no  knowledge  of  it.  The  court  below  further  finds  that 
Emiline  Simmons  did  not  in  fact  at  any  time  consent  to  join  in  executing  the 
second  mortgage  U)  the  plaintiff  in  error,  and  did  not  know  of  the  agreement 
between  her  husband  and  the  plaintiff  in  error  for  a  second  mortgage  until 
after  the  first  was  relefised  by  the  plaintiff  in  error.  The  question  then  is,  can 
she  be  bound  by  a  contract  respecting  her  homestead  right,  to  which  she  is  not 
a  party,  and  to  which  she  has  never  given  her  consent?  There  is  no  necessity 
for  assigning  reasons  to  justify  a  negative  answer  to  the  quesiion;  it  is  too 
plain  for  argument.  But  it  is  said  that  she  hiis  taken  advantage  of  the  agree- 
ment, and  acted  upon  it,  so  far  as  it  resulted  to  her  own  benefit,  and  that,  in 
consequence  of  this  participation  in  its  benefits,  equity  requires  that  she  should 
assume  its  liabilities  and  reciprocal  obligations.  There  would  be  much  more 
force,  and  greater  equity,  in  the  assertion,  if  the  record  had  shown  that,  before 
she  joined  in  the  execution  of  the  mortgage  to  the  Kansas  Loan  &  Trust  Com- 
pany, she  had  been  made  acquainted  with  all  the  terms  and  conditions  of  the 
agreement  made  between  her  husband  and  the  plaintiff  in  error  at  Valley  Falls, 
and  the  appeal  would  be  still  stronger  if  the  plaintiff  in  error  had  exercised 
the  most  ordinary  prudence  respecting  this  tiansaction,  had  acquainted  Emi- 
line Simmons  with  the  terms  of  the  agreement,  and  had  secured  her  assurances 
that  a  new  mortgage  would  be  executed  before  he  had  entered  of  record  a  re- 
lease and  discharge  of  the  existing  one.  From  the  facts  found  by  the  court, 
the  conclusion  is  irresistible  that  she  did  not  execute  the  mortgage  to  the  loan 
and  trust  company  with  the  intent  or  design  to  reap  the  benefits  of  the  Valley 
Falls  agreement,  and  repudiate  its  obligations.  She  acted  without  knowledge 
of  it.  and,  when  she  was  informed  of  it,  promptly  refused  to  agree  to  it,  for 
the  reason  that  the  land  was  her  homestead,  and  she  Wivs  not  a  party  t^  the 
contract.  In  this  view,  it  does  seem  that  there  is  no  equitable  principle  that 
can  be  invoked  to  aid  the  plaintiff  in  error.  It  might  be  different  if  the 
record  disclosed  that,  with  a  full  knowledge  and  a  perfect  understanding  of 
all  the  terms  and  conditions  of  the  contract  made  at  Valley  Falls,  she  had  ac- 
cepted its  benefits,  and  arbitrarily  refused  to  assume  its  obligations.  Hence 
we  find  no  excuse  for  equitable  interference  on  behalf  of  the  plaintiff  in  error, 
in  this  respect. 

It  is  said  that  the  plaintiff  in  error  is  entitled  to  the  interposition  of  the 
equitable  power  of  the  court,  because  of  mistake,  surprise,  accident,  or  fraud 
in  the  contract  with  Simmons  at  Valley  Falls,  and  tiiat  the  discharge  and  re- 
lease of  his  mortgage  ought  to  be  canceled  for  that  reason.  Counsel  for 
plaintiff  in  error,  in  his  brief,  says:  "It  may  be  difiicult  in  this  case  to  de- 
termine with  absolute  certainty  under  which  of  these  precise  heads  the  plain- 
tiff is  entitled  to  relief;"  and  at  the  bar  he  contended  "that  the  circumstances 
of  the  case  bordered  on  all  of  them."  The  difliculty  with  us  is  to  make  an  ap- 
plication of  the  principles  by  which  a  court  of  e<juity  grants  relief,  on  the 
ground  of  fraud,  accident,  mistake,  or  surprise,  to  a  party  to  a  contract,  to 
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one  who  was  not  a  party,  or  had  any  knowledge  of  such  contract.  If  we  are 
to  enter  into  an  inquiry  of  that  kind,  it  is  well  to  define  its  limits  in  the  be- 
ginning.   This  is  the  precise  question. 

When  three  persons  have  an  interest  in  the  subject-matter  of  a  contract, 
and  two  of  these  interested,  without  the  presence  or  knowledge  of  the  third, 
make  an  agreement  respecting  it,  by  the  terms  of  which  some  action  is  to  be 
taken  by  the  third,  and  the  agreement  is  executed  so  far  as  the  two  are  con- 
cerned, and  the  third  refuses  to  perform  the  part  assigned,  can  the  part  per- 
formance of  the  two  be  canceled  by  a  court  of  equity,  on  the  ground  that  the 
agreement  between  the  two  was  result  of  mistake,  accident,  surprise,  or 
fraud,  when  the  sole  and  the  only  cause  shown  was  the  refusal  of  the  third 
party  to  perform  the  part  assigned?  However  binding,  such  agreement  be- 
tween the  two  would  be,  it  must  be  conceded  that  it  could  not  be  enforced 
against  the  third.  It  cannot  be  that,  under  any  conceivable  circumstances,  a 
contract  can  be  enforced  against  one  who  was  not  a  party  to  it,  or  had  no 
knowledge  of  it.  If  it  had  been  alleged  and  shown  that  the  two  had  no  knowl- 
edge of  the  interest  of  the  tliird,  or  had  acted  under  a  belief,  created  by  the 
acts  or  declarations  of  the  third,  that  the  conditions  of  their  agreement  would 
be  perfonned  by  such  third  party,  the  solution  of  the  question  would  be  easily 
determined.  But  the  naked  fact  in  the  case  is  that  the  two  proceeded  to  make 
their  agreement,  respecting  the  subject-matter  of  the  contract,  with  a  full 
knowledge  of  the  rights  of  the  third,  and  performed  their  respective  obliga- 
tions created  by  it,  without  reference  to,  or  apparently  without  a  thought  or 
care  for,  the  rights  and  interests  of  Emiline  Simmons,  notwithstanding  they 
must  have  known,  and  did  know  as  a  matter  of  law,  that  no  agreement  of 
theirs  could  create  a  valid  mortgage  lien  upon  the  homestead  of  Emiline  Sim- 
mons, without  her  consent.  It  may  be  that  they  assumed  without  thought 
or  expression,  that,  whatever  Hiram  V.  Simmons  determined  to  do  with  the 
land  occupied  by  his  wife  and  children  as  a  homestead,  the  wife,  as  a  matter 
of  course,  or  as  a  matter  of  duty,  would  accede  to  without  objection  or  pro- 
test. The  court  below  finds  that  the  plaintiff  in  error  released  his  mortgage, 
believing,  at  the  time  he  released,  that  Hiram  V.Simmons  and  his  wife,  Emi- 
line Simmons,  would  join  in  the  execution  of  a  second  mortgage  on  the  home- 
stead to  secure  to  him  the  payment  of  the  balance  due  on  said  notes. 

There  must  have  been  some  evidence  on  which  the  court  predicated  a  find- 
ing as  to  such  a  belief  as  that  on  the  part  of  the  plaintiff  in  error.  The  evi- 
dence is  not  here.  We  are  to  determine  this  case  on  the. findings  of  fact  and 
the  conclusions  of  law,  as  found  and  declared  by  the  court  below.  There  is 
no  finding  of  accident,  surprise,  or  mistake  on  the  part  of  the  plaintiff  in  er- 
ror by  the  court  below ;  neither  is  there  a  word  or  syllable,  or  the  recitation 
of  a  single  fact,  in  all  the  findings  of  fact,  that  would  authorize  the  most 
shadowy  inference  that  fraud  had  been  perpetrated.  There  is  no  pretense 
that  Hiram  Y.  Simmons  was  authorized  to  speak  or  act  for  his  wife.  In  the 
nature  of  things,  it  cannot  be  that  her  acts,  declarations,  silence,  or  conduct 
occasioned  surprise,  contributed  to  a  mistake,  resulted  in  an  accident,  or  per- 
petrated a  fraud  on  the  plaintiff  in  error,  except  it  be  that  her  subsequent  re- 
f  usid  to  be  bound  by  a  contract  to  which  she  was  not  a  party,  and  of  which 
she  had  no  knowledge,  can  be  tortured  into  some  one  or  all  of  these  causes 
for  equitable  relief.  How  can  we  say,  when  the  evidence  is  not  before  us, 
and  we  are  considering  this  case  on  the  findings  of  fact  by  the  court  below, 
and  there  is  no  such  finding,  that  there  wtis  accident,  surprise,  mistake,  or 
fraud  that  ought  to  relieve  the  plaintiff  in  error  from  the  result  of  a  contract 
of  his  own  making? 

To  authorize  this  court  to  exercise  its  equitable  power,  and  declare  a  rescis- 
sion of  this  contract,  so  far  as  the  discharge  and  release  of  the  mortgage  of  the 
plaintiff  in  error  is  concerned,  it  must  appear  that  there  was  some  misleading 
act  of  the  defendant  that  induced  the  plaintiff  in  error  to  execute  the  releaee. 
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to  afford  relief.  In  this  case,  Hiram  V.  Simmons  agreed  to  execute  a  second 
mortgage  on  the  homestead  to  secure  the  balance  due  on  the  notes  held  by  the 
plaintiff  in  error  They  both  knew  the  wife's  consent  was  necessary  to  the 
validity  of  such  a  mortgage,  because  that  is  the  law,  and  they  are  conclu- 
sively presumed  to  know  the  law;  and  they  are  presumed  to  contract  with 
reference  to  the  law,  and  the  law  is  a  part  of  their  contract.  Even  if  Sira- 
mons  knew  the  law,  and  the  plaintiff  in  error  did  not,  and  Simmons  was 
aware  of  the  ignorance  of  the  plaintiff  in  error  in  this  respect,  it  would 
not  be  sufficient  to  justify  relief.  Laidlaw  v.  Organs  2  Wheat.  178.  The 
mistake,  to  be  an  available  one  to  the  plaintiff  in  error,  must  be  confined  to 
the  matter  of  the  agreement,  and  not  to  the  performance  of  its  conditions, 
or  to  the  inducemeuts  of  the  contract;  and  in  case  of  misapprehension  or 
ignorance  about  the  matter  of  the  agreement,  interference  can  be  invoked  only 
when  there  has  been  fraud  or  misrepresentation  in  regard  to  it  by  the  other 
side.  What  mistake  did  the  plaintiff  in  error  make,  respecting  the  matter 
of  the  agreement  with  Hiram  V.  Simmons  at  Valley  Falls?  He  agreed  to  re- 
lease and  discharge  a  mortgage  that  was  a  first  lien  on  the  homestead,  and 
take  a  mortgage  that  would  be  a  second  lien  on  the  homestead,  and  Simmons 
agreed  to  make,  execute,  and  deliver  such  a  mortgage.  Uelying  on  the  prom- 
ise of  Simmons,  he  released  his  first  lien.  Simmons  fails  to  carry  out^  his  part 
of  the  agreement*  because  the  land  proposed  to  be  mortgaged  is  a  homestead, 
and  the  wife  refuses  to  consent  to  the  creation  of  the  lien.  Where  is  the  mis- 
take of  law  or  of  fact?  What  induced  the  mistake?  What  is  the  misleading 
act  of  Simmons  that  operated  on  the  mind  of  the  plaintiff  in  error  to  producef 
the  assent  of  minds?  Each  knew  all  the  facts.  Both  knew  the  law.  How 
can  it  be  said  that  either  acted  under  a  mistake?  Can  the  plaintiff  in  error 
be  relieved  on  the  ground  of  accident?  To  authorize  the  court  to  do  so,  it 
must  appear  that  the  plaintiff  in  error  has  a  clear  right,  which  cannot  other- 
wise be  enforced;  or  that  he  will  be  subject  to  an  unjustifiable  loss,  without 
blame  or  misconduct  on  his  part;  or  that  he  has  a  superior  equity  to  the  party 
from  whom  he  seeks  the  relief. 

The  plaintiff  in  error  has  enforced  his  right  in  this  case  by  judgment  for 
the  full  balance  due  him  against  Hiram  V.  Simmons,  and  this  furnishes  a 
complete  answer  to  the  first  cause  for  equitable  interference  in  the  case.  We 
know  it  is  alleged  in  the  petition,  and  is  among  the  findings  of  the  court,  that 
Simmons  is  insolvent;  but  all  a  court  of  law  has  to  do  to  prevent  equitable 
interference  in  this  class  of  cases  is  to  furnish  a  remedy.  Its  obligation  does 
not  go  to  the  extent  of  a  collection  of  the  judgment.  The  plaintiff  in  error  is 
not  without  blame  or  misconduct.  He  made  the  contract  with  Simmons  de- 
liberately, and  it  was  of  such  a  nature  that  it  took  time  to  complete  it.  He 
accepted  the  assurance  of  Simmons  that  a  new  mortgage  would  be  executed, 
and  rested  and  acted  in  view  of  that  promise.  Ample  time  aqd  full  oppor- 
tunity was  given  him  to  see  and  consult  Emiline  Simmons  before  he  dis- 
charged his  first  lien.  This  he  neglected  to  do,  because  he  trusted  the  hus- 
band. It  is  such  an  example  of  careiessness  and  want  of  attention  to  an  oi-di- 
nary  duty  as  excludes  all  consideration  of  accident.  "In  matters  of  positive 
contract,  it  is  no  ground  for  interference  of  equity,  that  the  party  has  been 
prevented  by  accident  from  deriving  the  full  benefit  of  the  contract  on  his 
side,  and  the  reason  is  that  he  might  have  provided  for  such  contingencies  by 
his  cont;-act,  if  he  had  so  chosen."  Story,  Eq.  Jur.  (13th  Ed.)  104,  and  au- 
thorities cited  in  foot-note. 

It  is  not  necessary  to  discuss  the  principles  upon  which  courts  interfere  in 
equity,  on  the  grounds  of  surprise  and  fraud,  now,  because  there  is  nothing 
developed  in  the  record,  or  in  the  findings  of  the  court,  that  would  justify  in- 
terference for  either  cjiuse.  The  plaintiff  in  error  did  not  contract  with  Sim-* 
mons  under  such  circumstances  as  that  he  was  circumvented,  mismanaged, 
or  misled,  but  acted  with  an  entire  absence  of  any  element  of  either  surprise 
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or  fraud;  and  the  facts  constituting  accident  or  mistake  are  wanting,  and 
•  tliere  is  absolutely  no  showing  that  requires  a  court  of  equity,  as  a  matter  of 
abstract  justice,  appealing  to  the  conscience,  to  order  the  cancellation  of  the 
discharge  and  release  of  the  mortgage  of  the  plaintiff  in  error.  However 
strong  the  appeal  might  be, — however  clearly  the  circumstances  might  justify 
such  interference, — the  court  would  be  powerless  to  act. 

Section  9,  art  15,  of  the  constitution  of  the  state,  forbids  the  creation  of  a 
lien  on  the  homestead,  without  the  consent  of  the  wife.  It  is  sought  to  avoid 
the  application  of  this  provision,  by  saying  that  such  a  decree  as  is  prayed  for 
by  the  plaintiff  in  error  would  not  be  the  creation  of  a  lien ;  it  would  simply 
be  the  restoration  of  a  lien  already  created  with  the  consent  of  the  wife.  It 
must  be  admitted  that,  at  the  time  of  the  commencement  of  this  action  by  the 
plaintiff  in  error,  he  did  not  have  in  law  a  lien.  He  so  alleges,  and  he  prays 
that  the  court  declare  his  mortgage  a  second  lien  on  the  homestead,  and  not  a 
first,  as  it  was  originally.  He  does  not  seek  to  restore  his  lien;  but  he  asks 
the  court  to  declare  his  mortgage  a  hen,  by  virtue  of  its  equitable  jurisdic- 
tion. If  the  court  liad  the  power  to  do  as  requested,  and  exercised  it,  the  lien 
so  adjudged  would  not  be  the  same  that  the  wife  originally  consented  to.  To 
our  mind,  the  talk  about  restoring  the  lien  is  a  skirmish  with  words,  rather 
than  a  fight  for  a  substantial  line  of  decision.  To  create  a  lien  on  a  home- 
stead, or  re-create  it,  or  to  restore  it  after  loss,  or  to  change  its  character  or  pri- 
ority, an  indispensable  necessity  is  the  consent  of  the  wife.  It  cannot  be  done 
without  such  consent.  The  constitution  of  the  state  says  so  in  plain  words; 
and  that  is  the  end  of  all  argument.  No  matter  how  strong  the  equity  may 
be,  constitution  is  stronger.  No  matter  how  strong  the  appeal  to  the  con- 
science of  the  chancellor,  the  organic  law  controls  him.  If  the  plaintiff  in 
error  had  advanced  Simmons  the  sum  of  $4,000,  under  the  promise  of  Sim- 
mons that  a  mortgage  would  be  executed  on  the  homestead  to  secure  it,  and 
his  wife  knew  the  facts,  and,  with  the  money  in  the  possession  of  the  hus- 
bjind,  refused'to  join  in  the  mortgage,  no  court  in  this  state  has  power  to  de- 
clare that  sum  a  lien  on  the  homestead.  The  constitution  forbids  it.  The 
wife's  consent  to  the  creation  of  the  lien  is  an  absolute  prerequisite  to  its  va- 
lidity. 

The  strong  arm  of  the  law,  and  the  relieving  hand  of  equity,  are  both 
powerless  to  take  from  the  wife  the  hearthstone  and  the  shade-trees  ot  the 
homestead,  except  by  her  free  and  voluntary  consent,  as  prescribed  m  the 
fundamental  law  of  the  state  of  Kansas.  We  are  not  without  authority  to 
sustain  this  view;  and  while  it  is  doubtful  whether,  in  any  other  state,  there 
is  a  constitutional  provision  as  mandatory  in  its  terms,  and  peremptory  in  its 
requirencients,  r^pecting  alienation  of,  or  the  creation  of  liens  against,  the 
homestead,  as  in  this  state,  the  courts  of  all  the  states  in  which  there  are  such 
laws  hold  strictly  to  the  mle  that  nothing  but  the  consent  of  the  wife  to  the 
alienation  or  mortgage,  in  the  exact  manner  prescribed  by  Jaw,  can  bind  her. 
In  the  case  of  Spencer  v.  Fredendall,  15  Wis.  666,  Mr.  Justice  Paine  says :  "  It 
seems  scarcely  to  admit  a  doubt  that  after  a  mortgage  upon  the  homestead, 
given  in  the  ordinary  form,  and  signed  by  the  wife,  had  been  paid,  it  would 
be  incompetent  for  the  husband  alone,  by  verbal  agreement  or  otherwise,  to 
revive  the  mortgage,  and  attach  its  security  to  other  debts.  '  To  hold  other- 
/  wise  would  defeat  the  clear  intent  of  the  statute;  for,  whenever  the  signa- 
ture of  the  wife  could  be  obtained  to  a  mortgage  upon  the  homestead,  the 
prohibition  would  be  substantially  destroyed,  as  the  husband  could  keep 
that  mortgage  in  existence  as  security  for  new  debts  to  an  indefinite  amount. 
It  seems  clear  that  this  cannot  be  done."  In  Campbell  v.  Bahcock,  27  Wis^ 
512,  Lyon,  J.,  commenting  on  Spencer  v.  FredendalU  says:  "It  was  held  in 
that  case  that  the  husband  could  not,  without  the  concurrence  of  the  wife, 
by  any  act  of  his,  give  vitality  to  a  mortgage  on  the  homestead  that  had  once 
been  paid.     In  other  words,  the  court  held  that  the  act  of  the  husband  alone 
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coulfl  not  reinstate  and  give  life  to  such  mortgage  after  it  had  become  furw- 
tus  officio.'' 

In  this  ca6e,  by  agreement  between  Simmons  and  the  plaintiff  in  error,  the 
mortgage  of  the  plaintiff  was  discharged  of  record.  The  consideration  of  the 
discharge  was  partly  paid,  and  the  conditions  upon  which  it  was  discharged 
were  partly  performed  by  Simmons.  All  this,  too,  was  done  without  the  knowl- 
edge or  consent  of  his  wife.  This  mortgage  being  discharged  of  record  and 
partly  paid,  and  all  this  done  in  accordance  with  the  exactions  and  conditions 
of  a  contract,  made  by  the  mortgagee,  to  "hold  that  her  husband,  without 
her  consent  or  knowledge,  could  transform  an  inoperative  document  into 
a  valid  and  binding  mortgage,  seems  to  be  a  gross  perversion  of  the  law 
which  was  made  for  her  protection.  The  restriction  that  the  law  imposes 
upon  tiie  alienation  of  the  homestead  by  the  husband  is  a  most  valuable  right 
to  the  wife,  and  is  doubtless  founded  in  wise  consideration  of  public  policy. 
Put  that  restriction  would  be  practifcally  removed  and  defeated  were  we  to 
hold  that  Mrs.  Babcock  is  estopped  by  the  act  of  her  husband  from  availing 
herself  of  the  defense  that  the  mortgage  is  void.  We  find  no  autliority  for 
pushing  the  doctrine  of  estoppel  in  pais  to  that  extent. ".  Campbell  v.  Bab- 
cock,  supra. 

The  case  of  Barber  v.  Babel y  36  Cal.  11,  is  a  very  instructive  one.  The 
material  facts  are:  Frederick  Babel  and  his  wife,  Sophia,  oh  the  seventeenth 
of  March,  1860,  executed  a  mortgage  to  plaintiff,  Julia  A.  Barber.  Subse- 
quently, on  the  twenty-second  of  April,  1861,  they  filed  a  declaration  to  hold 
the  land  mortgaged  as  a  homestead,  this  declaration  being  required  under  the 
California  statute.  On  the  twenty-seventh  February,  1865,  Frederick  Babel 
alone  executed  another  note  for  the  amount  due  the  plaintiff,  and  a  second 
mortgage  to  secure  it  on  the  land,  which  was  accepted  in  place  of  the  first,  it 
being  surrendered,  and  a  discharge  and  release  of  it  entered  of  record.  To 
accomplish  this,  Frederick  Babal  made  false  and  fraudulent  representations  to 
Julia  A.  Barber,  stating  to  her  that  said  land  was  not  claimed  as  a  homestead. 
Before  taking  the  second  note  the  plaintiff  applied  to  his  wife,  Mrs.  Babel,  to 
execute  a  further  mortgage,  which  she  refused  to  do.  The  note  not  having 
been  paid,  this  action  was  commenced,  a  statement  of  the  whole  facts  made, 
and  a  foreclosure  asked  for.  The  defense  relied  upon  the  statutes  of  limitation, 
upon  the  discharge  of  the  first  mortgage,  and  that  the  second  was  void  with- 
out the  signature  of  the  wife.  Chief  Justice  Sawyer  delivers  the  opinion  of 
the  court,  and  says:  "The  last  mortgage  was  not  exexiuted  by  the  wife,  and 
is  therefore  void." 

It  is  claimed,  however,  that  the  giving  of  the  new  note  by  the  husband  in 
place  of  the  old,  and  for  the  same  indebtedness,  was  an  extension  of  the  time 
of  payment  of  the  old  indebtedness,  and  that  this  extension  continued  the  old 
mortgage  in  life.  That  raises  the  question  as  to  the  power  of  the  husband  to 
affect  the  rights  of  the  wife  in  the  homestead  in  any  manner  by  his  acts  alone. 
The  land  is  impressed  with  the  character  of  a  homestead  by  executing,  ac- 
knowledging, and  recording,  in  the  same  manner  Jis  conveyances' of  real  es- 
tate, a  dfeclaration  to  claim  the  same  as  a  homestead.  Under  its  provisions, 
we  are  of  opinion  that  there  is  a  joint  interest  in  the  homestead,  vested  in 
the  children  and  wife,  and  that  this  interest  can  no  more  be  affected  without 
her  concurrence  in  the  mode  prescribed  than  the  ordinary  estate  in  the  lands 
of  others  without  the  concurrence  of  the  paities  holding  them.  The  cases  of 
Lord  V.  Morris,  18  Cal.  482;  Lent  v  Morrill,  25  Cal.  499;  Lent  v  iihear,  26 
Cal.  370;  Low  v.  Allen,  Id.  141,  and  other  cases  to  the  same  effect,  estab- 
lish the  principle  that  after  the  conveyance  of  the  mortgaged  premises,  or 
the  transfer  of  any  interest  therein,  the  mortgagor  has  no  power  to  create, 
revive,  renew,  or  prolong  a  charge  upon  the  premises^  or  an  interest  therein, 
so  conveyed  or  transferred,  while  such  interest  remains  in  another  party. 

The  principles  established  by  these  cases  apply  to  the  case  under  considera- 
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tion.  The  original  note  and  mortgage  were  valid,  but,  subsequent  to  tlie 
making  of  this  mortgage,  tiie  defendants  duly  recorded  their  declaration  of 
homestead,  and  thereby  became. vested  with  new  and  important  rights,  which 
were  inalienable  except  in  the  mode  prescril)ed  in  tlie  statute.  The  wife  ac- 
quired a  new,  distinct,  personal  interest  which  she  did  not  have  before,  and 
which  she  could  not  afterwards  be  deprived  of  by  any  act  of  the  h  us  ban  ^. 
Tlie  mortgage  subsequently  executed  by  the  husband  was  not  executed  by 
the  wife,  and  was  therefore,  if  tlie  statute  means  what  it  says,  invalid  and 
ineffectual  for  any  purpose  whatever.  The  giving  of  the  new  note,  and  ex- 
tending the  time  for  payment,  were  also  the  act  of  the  husband  alone,  to 
which  the  wife  was  no  party.  Under  the  authorities  cited,  he  could  no  more 
indirectly,  in  this  mode,  affect  the  same  purpose,  by  continuing  the  old  lien 
beyond  the  time  when  the  action  would  be  barred  as  to  the  wife,  than  by  the 
direct  mode  of  executing  a  new  mortgage,  and  of  discharging  the  old.  If 
the  lien  was  continued,  it  was'by  virtue  of  a  new  contract  affecting  this 
land.  To  continue  the  old  mortgage  in  force  after  it  had  been-  barred,  and 
sell  it  under  a  decree  of  the  court  foreclosing  it,  would  be  to  effect  an  aliena- 
tion through  the  aid  of  the  court,  and  a  new  contract,  as  clearly  and  effect- 
ually as  though  the  same  result  should  be  accomplished  by  making  and  fore- 
closing the  new  mortgage.  ^  The  fraudulent  representations  of  the  husband 
cannot  affect  the  question  as  to  the  statute  of  limitations,  for  the  wife  was 
no  party  to  the  fraud.  She  made  no  representations  on  the  subject;  she  ex- 
pressly refused  to  execute  the  new  mortgage,  and  thereby  put  the  mortgagees 
on  their  guard.  They  must  have  supposed  it  important  to  have  obtained  her 
signature,  or  they  would  not  have  sought  it.  The  declaration  of  homestead 
was  a  public  matter,  and  notice  to  all  the  world.  The  mortgagees  had  the 
means  of  knowledge;  and  as  to  the  wife,  at  least,  they  were  bound  to  take 
notice  of  the  homestead  estate.  The  fraudulent  representations  were  the  act 
of  the  husband  alone;  and  he  was  no  more  authorized  to  prolong  the  statute 
of  limitations,  and  thereby  create  a  new  right,  and  to  destroy  the  homestead 
right,  in  this  way,  than  in  any  other.  He  had  no  power  alone  to  affect  it  in 
any  manner. 

If  the  mortgagee  lost  anything  by  trusting  to  the  false  representations  of 
the  husband,  when  the  record  afforded  notice  of  the  true  state  of  the  case, 
the  wife  is  not  in  fault;  and  the  plaintiff  is,  unfortunately  for  the  credit  of 
human  nature  and  her  own  interests,  not  the  first  in  the  business  world  to 
find  herself  a  "victim  of  misplaced  confidence." 

The  case  of  Howe  v.  Palmer,  29  Kan.  337,  that  of  Anderson  v.  Culbert,  55 
Iowa,  233,  7  N.  W  Rep.  508,  and  that  of  Tolinan  v.  Leathers,  1  McCrary, 
329,  all  bear  strongly  on  the  proposition  that,  however  strong  the  equity,  the 
court  is  powerless  to  do  it.  The  logic  of  all  these  cases  is  that  no  act  of  the 
husband  alone  can  create,  extend,  postpone,  or  renew  a  lien  upon  a  homestead, 
without  the  written  consent  of  the  wife  in  the  exact  manner  prescribed. 
This  case  was  tried  by  the  court  below,  a  jury  being  waived.  In  the  original 
and  amended  petitions,  in  the  findings  of  fact,  in  the  entire  record,  there  is  no 
specific  allegation  or  finding  that  the  release  and  satisfaction  of  the  mortgage 
was  procurSi  by  fraud,  or  occasioned  by  mistake,  accident,  or  surprise. 

We  recommend  the  affirmance  of  the  judgment  of  the  district  court  of  Chase 
county. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(37  Kan.  628)  ^^^^  ^^  WYANDOTTE   0.  AgAN. 

{Supreme  Court  of  Kansas.     November  6,  1887.) 

1.  Hdhbawp  and  "Wife— Earnings  of  Makried  Woman— Right  of  Action  for  Tort. 
Under  tlie  provisions  of  the  act  respecting  the  n'glits  of  married  women,  the  earn- 
ings of  a  married  woman  from  her  own  business,  and  from  her  labor  or  services 

V.  15p.no.  9— 34 
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performed  on  her  sole  and  separate  acooont,  belong  exclosively  to  her :  and  an  in- 
jury which  prevents  her  frora  carrying  on  her  separate  business,  or  disables  her 
from  performing  such  labor  or  service,  accrues  to  her  alone,  for  which  she  may 
maintain  an  action  against  the  wrong-doer  in  her  own  name. 

2.  Same — Household  Seryxces  of  Wife  Belong  to  Husband — Right  of  Action  fob 

TOET. 

Although  a  married  woman  maj'  recover  for  such  injuries  as  are  personal  to  her- 
self, the  services  rendered  by  her  in  the  household  in  discharging  the  ordinary  du- 
ties of  a  wife  belong  to  her  husband,  and  the  loss  of  such  service  occasioned  by  an 
injury  to  her  is  his  loss,  and  for  which  he  only  can  recover. 

S.  Same— Action  by  Wife— Instructions. 

In  an  action  brought  by  a  married  woman  to  recover  for  a  personal  injury,  where 
it  appeared  that  a  part  of  her  time  had  been  devoted  to  the  oischargeoi  the  domes- 
tic duties  in  the  household,  an  instruction  which  authorizes  the  jury  to  allow  her 
for  the  loss  of  time  sustained  by  reason  of  the  injury  is  erroneous. 

{SyUahua  by  the  Court.) 

Error  from  district  court,  Wyandotte  county;  W.  R.  Wagstaff,  Judge. 
Nathan  Cree  and  U,  P.  Clarke  for  plaintiff  in  error.    J.  0.  Fife,  for  de- 
fendant in  error. 

Johnston,  J.  On  August  20,  1884,  and  while  passing  along  Bamett 
street,  in  the  city  of  Wyandotte,  Alice  Agan  sustained  injuries  from  a  fall 
caused  by  a  defective  sidewalk.  The  sidewalk  was  constructed  of  boards, 
sorae  of  which  were  loose  and  Insecure,  and,  as  she  passed  over  the  walk,  a 
passer-by  whom  she  met  stepped  on  one  end  of  a  loose  board,  tipping  it  up 
against  her,  causing  her  to  fall  forward,  and  into  the  opening  caused  by  the 
displacement  of  the  board.  She  brought  an  action  against  the  city,  alleging 
that  the  injuries  resulted  from  the  negligence  of  the  city  in  constructing  and 
maintaining  the  sidewalk,  and  through  no  fault  of  her  own,  placing  her  dam- 
ages at  $3,000.  At  the  trial,  she  stated  that  she  was  a  married  woman,  and 
at  the  time  of  the  injury  was  dependent  upon  her  husband  for  support  She 
did  not  devote  her  entire  time,  however,  to  the  domestic  duties  of  the  house- 
hold, as  she  stated  that  a  part  of  the  time  she  carried  on  the  business  of  dress- 
making, but  that  after  the  injury  she  had  beenunable  to  continue  in  that  bus- 
iness. About  six  months  after  the  injury  occurred,  her  husband  got  into 
trouble,  and  left  her;  since  which  time  his  whereabouts  have  been  unknown 
to  her,  and  he  has  contributed  nothing  towards  the  support  of  herself  and 
children.  In  one  of  the  instructions  given,  the  court  directed  the  jury  that, 
if  they  found  for  the  plaintiff,  she  would  be  entitled  to  recover,  not  only  for 
the  pain  and  suffering  undergone,  and  the  permanent  injury  sustained,  but 
also  that  they  might  allow  her  such  "an  amount  of  damages  as  the  jury  be- 
lieved from  the  evidence  will  compensate  her  for  the  personal  injury  so  re- 
ceived, and  for  her  loss  of  time  in  endeavoring  to.  be  cured,  and  her  expenses 
necessarily  incurred  in  respect  thereto,  if  any  such  loss  or  expense  has  been 
proven."  An  exception  was  taken  to  the  giving  of  this  instruction,  and  it 
forms  the  principal  ground  relied  on  by  the  city  for  a  reversal  of  the  judgment 
which  she  recovered. 

Counsel  for  the  city  makes  the  broad  claim  that,  because  she  was  a  married 
woman,  her  time  and  services  belonged  alone  to  her  husband,  and  that  a  lia- 
bility for  the  same  could  only  arise  in  his  favor.  The  common-law  rule  that 
the  husband  and  wife  are  one  person,  and  that  he  has  the  exclusive  right  to 
the  labor,  service,  and  earnings  of  the  wife,  has  been  wisely  and  radically 
changed.  A  positive  enactment  of  our  legislature  has  removed  many  of  the 
restraints  and  disabilities  of  coverture,  and  it  contains  a  provision  that  "any 
married  woman  may  carry  on  any  trade  or  business,  and  perform  any  laborer 
service,  on  her  sole  and  separate  account '^  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor,  or  service  shall  be  her  sole  and  sepa- 
rate property,  and  may.be  used  and  Invested  by  her  in  her  own  name."    It 
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also  prescribes  that  she  may  sue  to  protect  and  enforce  her  rights  in  the  same 
manner  as  if  she  were  unmarried.    Gen.  St.  c,  62,  §  4. 

It  follows  from  this  that  the  time  and  services  of  the  wife  do  not  neces- 
sarily belong  to  the  husband,  nor  does  an  injury  which  causes  the  loss  of  such 
time  and  service  necessarily  accrue  to  him.  At  least  a  portion  of  her  time 
may  be  given  to  the  labor  or  business  done  on  her  sole  and  separate  account. 
The  profits  or  learnings  of  such  business  or  labor  are  her  sole  and  separate  prop- 
erty, and  cannot  be  appropriated  or  controlled  by  her  husband  without  her 
consent.  So  far,  then,  as  she  is  deprived  of  these,  she  suffers  a  loss  which  is 
personal  to  herself,  for  which  she  alone  can  recover.  The  fact  that  she  is 
partially  or  wholly  dependent  upon  the  husband  for  support  does  not  abridge 
her  right  of  action,  nor  transfer  to  him  that  which  accrued  solely  to  her 

Notwithstanding  this,  we  are  compelled  to  hold  that  the  instruction  was 
prejudicially  erroneous.  The  duty  devolves  upon  the  husband  to  take  care  of 
and  provide  for  the  wife,  and  he  is  entitled  to  her  society,  and  to  her  services 
other  than  those  performed  on  her  sole  and  separate  account.  If  he  is  de- 
prived of  these  services  in  consequence  of  an  injury  inflicted,  the  loss  is  his, 
and  the  right  of  action  therefor  exists  in  him.  The  rule  fixing  the  liability 
for  the  services  of  a  married  woman  is  fairly  stated  in  a  case  which  arose  and 
was  tried  in  New  York,  where  a  statute  exists  substantially  like  ours.  It 
was  held  that  "the  services  of  the  wife  in  the  household,  in  the  discharge  of 
her  domestic  duties,  still  belong  to  the  husband;  and  in  rendering  such  serv- 
ice she  still  bears  to  him  the  common-law  relation.  So  far  as  she  is  injured 
so  as  to  be  disabled  to  perform  such  services  for  her  husband,  the  loss  is  his, 
and  not  hers;  and  for  such  loss  of  service  he,  and  not  she,  can  recover  of  the 
wrong-doer.  But,  when  she  labors  for  another,  her  service  no  longer  belongs 
to  her  husband,  and  whatever  she  earns  in  such  service  belongs  to  her  as  if 
she  were  ^feme  sole;  and  so  far  as  she  is  disabled  to  perform  such  service  by 
any  injury  to  her  person,  she  can  in  her  own  name  recover  compensation 
against  the  wrong-doer  for  such  disability  as  one  of  the  consequences  of  the 
Injury,  ♦  ♦  ♦  and  the  money  recovered  shall  be  her  sole  and  separate 
property."  Brooks  v.  Schtoerin,  54  N.  Y.  343;  Minick  v.  City  of  Troy,  19 
Hun,  253;  Raih-oad  Co.  v.  Dunn,  52  HI.  260;  Townsdin  v.  NutU  19  Kan. 
282;  3  Suth.  Dam.  723. 

In^the  present  case,  the  court  ignored  this  distinction,  and  in  effect  instructed 
the  jury  that  the  city  was  liable  to  Mrs.  Agan  for  all  the  time  which  had  been 
lost  by  reason  of  her  injury,  although  it  appeared  that  a  large  part  of  it  had 
been  devoted  to  the  domestic  duties  of  the  household.  If  the  instruction  had 
limited  her  right  of  recovery  to  the  injury  which  accrued  to  her,  or  had  directed 
that  she  could  not  recover  for  the  loss  which  her  husband  sustained  by  reason 
of  her  inability  to  discharge  the  ordinary  duties  of  a  wife,  no  prejudice  would ' 
have  resulted.  The  jury  were  directed  to  allow  for  the  loss  of  time,  regard- 
less of  whether  she  was  engaged  in  a  business  of  her  own,  or  was  performing 
labor  or  service  on  her  sole  and  separate  account.  Under  the  testimony  and 
circumstances  of  the  case,  the  instruction  was  erroneous.  TJiomas  v.  Town 
of  Brooklyn,  58  Iowa,  438,  10  N.  W.  Rep.  849. 

We  have  examined  the  other  objections  urged  against  the  judgment,  and 
find  them  untenable,  but  the  error  in  the  instruction  requires  a  new  trial,  and 
for  that  purpose  the  judgment  will  be  reversed,  and  the  cause  remanded. 

(All  the  justices  concurring.) 

°'      ^  Campbell  and  another  v.  Stagq. 

{Supreme  Court  of  Kansoi.    November  5,  1887.) 

1.  Limitation  of  Actions— Rboovery  of  Propbrtt  undbb  Tax  Dbbss. 

In  an  action  of  ejectment,  both  parties  claimed  title  under  tax  deeds.  The  action 
was  commenced  more  than  nine  years  after  the  last  tax  de^d  (defendant's)  was  re- 
corded.   Heldf  that  the  action  was  barred  by  the  statute  of  limitations. 
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2.  Taxatiojc— Priobity  of  Tax  Deeds. 

In  an  action  of  ejectment,  both  jilaintififand  defendant  claimed  under  tax  deeds. 
Defendant's  tax  deed  was  later  in  time.     Held,  that  her  title  was  paramount. 

Error  from  district  court,  Shawnee  county;  John  Guthrie,  Judge. 
J.  W.  Campbell  and  W.  P.  Douthitt,  for  plaintiff  in  error.    H.  U,  HaiTis, 
for  defendant  in  error. 

Per  Curiam.  This  was  an  action  in  the  nature  of  ejectment,  brought  in 
the  district  court  of  Shawnee  county,  by  Emma  B.  Stagg,  against  Eugenia  D. 
Campbell  and  J  W.  Campbell,  for  the  recovery  of  certain  real  estate,  both 
parties  claimed  title  under  tax  deeds.  Mrs.  Campbell  was  in  the  actual  pos- 
afession  of  the  property;  and  Mrs.  Stagg  brought  this  action  to  eject  her  there- 
from. The  plaintiff's  tax  deed  was  executed  and  recorded  on  June  28,  1875, 
and  was  executed,  in  pursuanceof  a  tax  sale  made  in  May,  1872,  for  the  taxes 
of  1871.  Mrs.  Cainpbeirs  tax  deed  was  executed  on  May  8, 1876,  and  recoi*ded 
on  May  10,  1876,  and  w«is  executed  in  pursuance  of  a  tax  sale  made  in  May 
1873.  for  the  taxes  of  1872;  and  the  deed  also  included  the  taxes  for  the  subse- 
quent years  of  1873. 1874,  and  1875.  Both  tax  deeds  were  regular  and  valid 
upon  their  face.  As  Mrs.  Campbell's  tax  deed  was  the  last  one  executed,  and 
executed  for  the  taxes  of  the  latest  year,  it  is  paramount  and  superior  to 
Mrs.  Stagg's.  Board  of  Regents  v.  Linscott,  30  Kan.  241,  1  Pac.  Rep.  81; 
Belz  V.  Bird,  31  Kan.  141,  1  Pac.  Rep.  246;  McFadden  v.  Goff,  32  Kan.  415, 
4  Pac.  Rep.  841 ;  Harris  v.  Curran,  32  Kan.  580, 584, 4  Pac.  Rep.  1044.  This 
action  was  not  commenced  until  June  22,  1885,  more  than  nine  years  after 
the  last  tax  deed  was  recorded,  and  hence  the  action  is  barred  by  the  statute 
of  limitations,  and  Mrs.  Camj)beirs  title  to  the  property  has  become  complete 
and  absolute.  Walker  v.  Boh,  32  Kan.  354,  4  Pac.  Rep.  272;  Harris  v.  Cur- 
ran,  32  Kan  580,  4  Pac.  Rep.  1044;  Boyle  v.  DoyleM  Kan.  721,  725,  7  Pac. 
Rep.  615;  Beebe  v.  Doster,  36  Kan.  666,  14  Pac.  Rep.  150. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded, 
with  the  order  that  judgment  be  rendered  in  favor  of  the  defendants  below, 
and  against  the  plaintiff  below,  for  costs. 


(37  Kan.  632) 

City  of  Emporia  v,  Gilchrist. 

{Supreme  Court  of  Kansas.    November  5,  1887.) 

1.  Municipal  Corporations— Authority  TO  Repair  Streets— Interferencr  by  Court. 

Wliere  municipal  officers  or  boards  are  authorized  by  law  to  exercise  their  discre- 
tion and  judgment  in  repairing  streets  and  sidewalks,  the  courts,  in  the  absence  of 
fraud,  ought  not  to  interfere  with  their  action,  while  tliey  continue  within  thescope 
of  the  powers  conferred  upon  them  by  law. 

2.  Same— Injunction  to  Restrain. 

A  sidewalk  had  been  condemned  as  unsafe  by  the  duly-constituted  authorities  of  « 
city,  and  the  owner  of  the  property  abutting  upon  the  sidewalk  failed  to  remove 
and  rebuild  it  in  the  time  given  him  under  an  ordinance  of  the  city,  after  due  np- 
tice  that,  unless  he  did  so  ren)ove  and  rebuild  within  the  time  named,  the  city 
would  do  so  at  his  expense.  Held  that,  after  the  expiration  of  such  time,  the  city 
is  authorized  to  remove  and  rebuild  in  its  own  way  ;  and  further  fields  that  an  in- 
junction ought  not  to  be  allowed  against  the  city  when  it  begins  to  remove  the  old 
sidewalk,  for  the  reason  that  the  material  for  the  new  one  is  not  upon  the  ground 
readj'  for  use. 
{Syllabus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  district  court,  Lyon  county;  Charles 
B.  Graves,  Judge. 

The  defendant  in  error,  plaintiff  below,  commenced  his  action  against  the 
city  of  Emporia,  to  obtain  an  injuction  against  said  city,  forbidding  it  from 
removing  the  sidewalk  in  front  of  his  livery  barn  in  said  city.  On  this  side- 
walk were  two  raised  platforms  or  approaches  extending  from  his  barn  to  the 
street.    He  obtained  a  temporary  injunction  upon  the  sixteenth  day  of  March, 
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and  on  the  twentieth,  by  agreement  of  the  parties,  a  motion  was  heard  to  dis- 
solve such  temporarj'  injunction,  before  the  judge  of  the  Lyon  county  district 
court  at  chambers.  *  On  the  hearing  of  the  motion,  the  plaintiff  admitted  that 
the  street  upon  which  the  lot  of  plaintiff  below  abutted  was  the  property  of 
Lyon  county,  Kansas;  that  this  sidewalk  had  been  built  along  the  entire  length 
of  plaintiff's  property,  and  that  the  platforms  in  question  had,  for  a  long  time 
prior  to  the  commencement  of  this  action,  been  built  across  the  sidewalk  and 
into  said  street;  that  said  street  was  one  of  the  principal  streets  of  the  city, 
and  that  a  great  deal  of  travel  passed  over  it;  that,  in  the  fall  of  1885,  a  com- 
mittee of  said  city  on  streets  and  alleys,  having  full  power  to  inspect  streets, 
alleys,  and  sidewalks,  and  to  condemn  the  unsafe  portions  thereof,  did  duly  in- 
spect and  condemn  all  of  the  entire  sidewalk  along  and  adjoining  plaintiff's 
property,  and  duly  reported  such  condemnation  to  the  mayor  and  council  in 
writing;  that,  at  the.  time  of  said  condemnation  and  report  thereof,  tlie  said 
city  had  an  ordinance,  theretofore  duly  and  legally  passed  and  in  force,  au- 
thorizing such  condemnation,  and,  upon  notice  thereof  to  tlie  mayor  and  court- 
cil,  and  further  notice  to  the  owner  of  the  lot,  the  sidewalk  so  condemned 
i^ould  be  removed,  and  a  new  one  built  in  its  place;  that  notice  was  duly 
given  in  accordance  with  the  ordinance  of  said  city  to  said  plaintiff  on  the 
fourteenth  day  of  December,  1885,  and  also  notifying  him  that  such  sidewalk 
must  be  removed  within  two  days,  and  must  be  rebuilt  within  thirty  days,  and 
if  it  was  not  so  rebuilt  by  him,  that  the  city  of  Emporia  would  build  the  same, 
and  tax  the  cost  thereof  to  his  said  property. 

In  addition  to  the  admissions  of  the  parties  in  this  action  there  was  oral 
testimony  introduced  establishing  fairly  the  fact  tbat  these  approaches  were 
above  the  level  grade  of  the  sidewalk  about  12  inches  at  the  outer  portion  or 
curb  of  the  sidewalk,  and  about  24  inches  at  th^  inside  of  the  sidewalk,  and 
against  the  barn  in  one  instance,  and  in  the  other  about  6  Inches  above  at  the 
curb,  and  17 J  at  the  inside  of  the  sidewalk;  that  they  are  connected  by  a 
'raised  platform  on  the  sidewalk,  not  so  wide  as  the  sidewalk;  that  it  was  nec- 
essary to  make  one  step  up  in  order  to  get  upon  the  approaches;  that  they 
were  in  bad  condition  for  any  one  to  pass  over,  and  were  not  considered  very 
safe;  that,  in  going  towards  the  west,  travelers  had  always  been  compelled  to 
get  up  on  the  approaches  by  steps,. — some  went  around  in  preference,  and 
women  with  baby-carriages  generally  did  so.  It  is  also  in  testimony,  and  un- 
disputed, that  the  only  means  of  ingress  and  egress  out  of  the  barn  were  over 
these  raised  approaches  across  the  sidewalk,  and  that  the  plaintiff  ran  a  num- 
ber of  hacks,  omnibuses,  and  baggage  wagons,  besides  keeping  buggies  and 
horses  for  hire,  and  also  private  horses,  and  it  was  necessary,  in  order  to  get 
up  to  the  floor  of  the  barn,  to  have  these  raised  approaches.  It  is  shown  also 
that  when  the  plaintiff  receive*!  his  notice  to  remove  the  sidewalk  and  rebuild 
it,  he  made  a  contract  with  one,  whose  business  it  was  to  lay  down  sidewalks, 
to  furnish  him  with  stone,  and  such  party  had  prepared  a  large  portion  of  tiie 
stone  necessary  for  the  new  sidewalk,  but  owing  to  the  weather,  had  not  de- 
livered them;  nor  had  the  city  any  material  on  the  ground  to  rebuild  the  side- 
walk. The  prayer  of  the  petition  of  the  plaintiff  was  that  a  restraining  or- 
der be  allowed,  forbidding  the  said  city  from  "tearing  up  and  removing  either 
of  said  approaches  and  inclines  until  the  material  for  the  construction  of  the 
proposed  new  sidewalk  should  be  upon  the  ground  ready  to  be  placed." 

W.  A,  Randolph,  for  plaintiff  in  error.  Buck  <&  Feighan,  for  defendant 
iu  error. 

.  Holt,  C.  The  judge  refused  to  dissolve  the  temporary  restraining  order. 
In  this  we  believe  he  erred.  From  the  admissions  made  by  plaintiff  on  the 
trial,  and  the  evidence  introduced,  it  appears  to  be  well  established  that  the 
raised  platforms  or  advances  to  the  barn  of  plaintiff  were  obstructions  to  a 
free  and  safe  passage  along  the  sidewalk.     The  plaintiff  himself,  in  giving 
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his  evidence,  says:  "In  getting  up  to  the  inclines,  jou  step  to  the  top  of  the 
curb,  and  then  one  step  to  the  top  of  the  incline,"  and  "there  was  danger  of 
one  stumbling  and  faMing,  if  he  did  not  Iteep  his  eyes  open."      ' 

The^business  interest  of  an  individual  ought  not  to  be  set  above  that  of  the 
public.  The  sidewalk  was  for  the  comfort  and  convenience  of  the  public, 
generally,  not  alone  for  the  benefit  of  plaintiff.  From  the  testimony,  it  is 
shown  tliat  the  inclines  might  have  been  built  within  the  bam  of  plaintiff, 
(perhaps  at  some  additional  expense,)  and,  when  completed,  might  not  have 
been  so  convenient  for  plaintiff's  use  as  they  would  have  been  if  allowed  to 
remain,  yet  they  would  have  furnished  a  reasonably  safe  means  of  ingress  and 
egress  from  his  barn.  After  the  notice  had  been  served,  he  had  ample  time 
to  prepare  for  such  change. 

The  city,  in  accordance  to  its  ordinances,  had  notified  plaintiff  that  he  must 
tear  up  and  rebuild  the  sidewalk  in  front  of  his  property,  more  than  three 
months  before  it  commenced  to  remove  it.  It  was  a  much  longer  time  tlian 
the  ordinance  required,  and  it  was  not  only  the  right  of  the  city  under  the 
ordinance  to  rebuild,  but  it  was  its  duty,  to  see  to  it  that  a  sidewalk  pro- 
nounced unsafe  should  be  replaced  by  a  safe  one. 

Ordinarily,  where  municipal  olficei's  or  boards  are  authorized  by  law  to  ex- 
ercise their  discretion  and  judgment  in  establishing  or  repairing  streets  and 
sidewalks,  the  courts,  in  the  absence  of  fraud,  will  not  int«rfei*e  with  their 
action,  while  they  continue  within  the  scope  of  the  powers  conferred  upon 
them  by  law.  In  this  case  it  appears  that  ample  authority  was  given  the 
committee  by  the  ordinances  of  the  city,  and  that  they  had  good  reasons  for 
pronouncing  the  old  sidewalk  unsafe,  and  to  order  a  new  one  built;  and,  un- 
der the  evidence  introduced,  the  court  should  not  have  intierfered  with  the 
city  in  removing  the  sidewalk.  High,  Inj.  1270.  It  is  not  an  argument 
worthy  of  consideration  that,  because  the  inclines  had  been  there  for  a  long 
time,  for  that  reason  they  should  be  allowed  to  remain. 

But  the  plaintiff  says  that  there  could  have  been  no  harm  done  to  the  pub- 
lic under  the  order  of  the  court;  that  plaintiff  only  asked  that  they  be  re- 
strained until  the  city  had  its  material  upon  the  ground  ready  to  build  the 
new  walk  before  they  removed  the  old  one.  We  think  there  is  not  much  force 
in  this  objection.  The  city  has  the  right  to  build  its  own  sidewalks  in  its  own 
way,  after  it  ha»  given  the  lot-owner  ample  opportunity  to  put  in  the  sidewalk 
abutting  upon  his  property.  If  he  fails  to  avail  himself  of  the  privilege  ex- 
tended to  him  by  the  city,  by  putting  in  sidewalks  in  his  own  way,  within 
the  time  provided  by  the  ordinance,  then  he  cannot  be  heayd  to  complain,  if 
the  city  puts  down  the  sidewalk  in  front  of  his  property  in  a  reasonable  time. 
,  For  the  reasons  given  herein,  we  recommend  that  the  order  of  the  district 
judge  refusing  totlissolve  the  temporary  restraining  order  be  reversed. 

By  the  Court.    It  la  so  ordered;  all  the  justices  concurring. 

(87  Kan.  566) 

MoNeally  V.  Keplinoer. 
{Supreme  C^trt  of  Kansas.    November  6,  1887.) 

Appbai/— Review  of  Evidence— Motion  for  New  Trial. 

An  objection  to  a  jadgment  of  the  district  court  that  it  is  not  supported  by  the 
evidence,  ca\inot  be  considered  or  sustained  by  the  supreme  court  unless  R  motion 
for  a  new  trial,  foauded  ou  that  ground,  has  been  made  and  overruled  in  the  dis- 
trict court. 

iSifliabus  by  the  Qowri.) 

Error  from  district  court,  Allen  county;  L.  Still  welIi,  Judge. 
Knight  &  Foust  and  Johnson,  Martin  <&  Keder,  for  plaintiff  in  error.    L. 
W,  Kepllnger,  for  defendant  in  error. 
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Johnston,  J.  By  this  proceeding,  Bruce  McXeally  seeks  to  obtain  jbl  re- 
versal of  a  judgment  rendered  in  favor  of  L.  W.  Keplinger  by  the  district 
court  of  Allen  county  at  its  June  term,  1885.  The  action  was  for  tlie  recov- 
ery of  the  N.  E.  i  of  section  6,  in  township  26,  range  21,  situate  in  Allen 
county,  alleged  to  be  in  the  wrongful  possession  of  McNeally,  as  well  as  for 
$250  as  damages  for  the  unlawful  detention  of  possession;  and  Keplinger 
prevailed.  McNeally  asserts  a  single  ground  for  a  reversal,  which,  in  effect, 
is  that  the  evidence  is  insufQcient  to  sustain  the  allegations  of  the  petition, 
and  the  judgment  that  was  given.  We  cannot  consider  the  question  raised, 
because  the  plaintiff  in  error  has  not  placed  himself  in  a  position  to  be  enti- 
tled to  a  review  of  the  same.  He  has  never  made  or  filed  a  motion  in  the 
district  court  asking  for  a  new  trial  for  that  or  any  other  reason.  It  has  long 
and  frequently  been  held  that,  to  reverse  a  judgment  on  the  ground  stated,  a 
proper  motion  for  a  new  trial,  founded  upon  that  ground,  must  have  been 
made  and  overruled.  Neshit  v.  Hinea,  17  Kan.  316;  Rice  v.  Hatvep,  19  Kan. 
144;  Fowler  v.  Young,  Id.  150:  Ltu:as  v.  Sturr,  21  Kan.  480;  City  of  Atchi- 
son V.  Byrnes,  22  Kan.  65;  Holland  v.  Mudenger,  Id.  731;  Grvhle  v.  RytM,  23 
Kan.  195;  Pratt  v.  Kelley,  24  Kan.  Ill ;  Clark  v.  Tmbrie,  25  Kan.  424;  Kemer 
Y.Petigo,  Id.  652;  Mills  v.  Lumber  Co,,  26  Kan.  576;  Hover  v.  Tenney,  27 
Kan.  133;  Decker  v.  House,  30  Kan.  614,  1  Pac.  Rep.  584. 

The  judgment  rendered  is  warranted  under  the  pleadings,  and,  as  no  error 
appears,  it  must  be  affirmed. 

(All  the  justices  concurring.) 

^^  ^"^-  ^^  Ford  v.  Pearsoi^.     , 

{Supreme  Court  of  Kansae.    November  5,  1887.) 

Appeal— Ebbob  not  Presumed. 

The  supreme  court  cannot  presume  error;  but,  to  entitle  a  party  to  a  reversal  of 

a  jadgivient  of  a  district  court,  he  must  affirmatively  show  that  material  error  was 

committed. 
i9ylbxb^a  by  the  OouH.) 

Error  from  district  court,  Allen  county;  L.  Stillwell,  Judge. 
Knight  cfe  Fotist  and  Johnson,  Martin  (&  Keeler,  for  plaintiff  in  error.    X. 
W,  Keplinger t  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  of  ejectment  brought  by  8.  Pearson,  in 
the  district  court  of  Allen  county,  to  recover  from  John  Ford  the  E.  ^  of  the 
S.  W.  4  of  section  34,  in  township  25,  range  20,  in  Allen  county,  Kansas ;  and 
also  for  damages  foi:  its  unlawful  detention.  In  the  second  trial,  Pearson  ob- 
tained a  judgment  for  the  recovery  of  the  land,  together  with  $200  as  damages 
for  the  wrongful  detention  of  the  same  John  Ford  complains  here  that  he 
was  not  given  a  second  trial  such  as  is  authorized  by  the  statute  in  actions  of 
this  nature  upon  a  mere  demand.  He  asserts  that  after  the  first  trial  was 
had.  and  pending  a  second  trial*  Pearson  applied  for  leave  to  amend  his  peti- 
tion by  striking  out  of  the  description  "township  thirty-five,"  and  inserting 
in  lieu  thereof  "township  twenty-five,"  and  that  this  application  was  granted, 
over  the  objection  of  the  defendant.  He  claims  that  the  tract  which  was  the 
subject  of  controversy  in  the  second  trial  was  a  different  one,  and  was  situated 
60  miles  distant  from  the  one  involved  in  the  original  trial;  and  hence  the  re- 
fusal of  his  demand  for  a  third,  or  what  he  would  term  a  second,  trial,  was 
error.  The  record  ddes  not  justify  his  claim.  The  record  discloses  that  the 
petition  originally  filed  placed  the  land  in  controversy  in  township  25,  and 
not  in  township  35.  It  is  shown  that,  after  the  first  tri^d  was  had,  the  plain- 
tiff asked  and  obtained  leave  to  amend  his  petition  by  correcting  the  descrip- 
tion ;  but  the  record  does  not  state  the  correction  that  was  made.  No  amended 
petition  is  embraced  in  the  record;  and  the  court,  in  giving  judg;ment  on  the 
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second  trial,  adjudges  that  Pearson  shall  "have  and  recover  of  the  defendant 
the  real  property  mentioned  in  the  petition;"  and  the  petition  originally 
filed,  as  we  have  seen,  described  the  land  as  a  part  of  township  twenty-five. 

I'he  testimony  on  the  first  trial  is  not  here,  nor  is  there  any  statement  in 
the  record  from  which  we  can  say  that  the  first  trial  was  concerning  a  tract 
of  land  in  township  35.  We  cannot  presume  error.  Before  the  plaintiff  in 
error  is  entitled  t^  a  reversal,  he  must  affirmatively  show  that  material  error 
was  committed  Bartlett  v.  Feeney,  11  Kan.  593;  Brotvn  Co,  v.  Roberts,  22 
Kan.  762;  Humphrey  v.  Collins,  23  Kan.  649.  This  he  has  not  done,  and, 
from  the  pleadings  and  course  of  trial,  w^e  think  that  the  real  controversy  in 
both  trials  was  concerning  the  same  tract  of  land.  The  nature  of  the  action 
was  such  that  it  must  be  brought  in  the  county  where  the  land  is  situated. 
Township  25  is  situated  in  Allen  county,  where  the  action  was  brought,  while 
township  35  is  60  miles  further  south,— far  beyond  the  limits  of  Allen  county, 
and  over  which  the  court  trying  the  case  had  no  jurisdiction.  In  his  answer 
the  plaintiff  in  error  admits  that  he  is  in  possession  of  the  land  in  contro- 
versy, and  he  did  not  amend  his  answer  after  the  petition  was  amended. 

We  think  the  plaintiff  in  error  could  not  have  been  prejudiced  by  the 
amendment  made,  and,  there  being  no  error  shown,  the  judgment  pf  the  dis- 
trict court  will  be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  487) 

HoLLis  and  another  v.  Burgess. 

(Snpreme  Court  of  Kansas,    November  6,  1887.) 

1.  Frauds,  Statute  of — Contract  for  Sale  of  Land — Written  Corrkspondknce. 

A  valid  contract  for  the  sale  of  land  may  be  embraced  wholly  in  letters  written 
concerning  such  land  ;  and  it  is  not  absolutely  essential  that  the  letters  should  be 
addressed  by  one  of  the  contracting  parties  to  the  other.' 

2.  Same— Description  of  Land— Extrinsic  Evidence. 

To  answer  the  requirements  of  the  statute  of  frauds,  the  written  contract  should 
describe  the  laud  sold  with  certainty  ;  but  it  is  not  essential  that  the  description 
,   should  be  ^iven  with  such  particularity  as  to  make  a  resort  to  extrinsic  evidence  un- 
necessary. 

3.  Same. 

Where  the  land  sold  is  described  in  the  written  contract  as  the  "Snow  Farm," 
and  is  commonly  designated  in  the  neighborhood  where  situated,  and  by  all  the 
parties  to  the  contract,  by  the  same  name,  and  the  court  can  without  doubt,  by  the 
aid  of  extrinsic  evidence,  apply  the  description  to  the  very  land  intended  to  heboid, 
held,  that  such  agreement,  being  otherwise  sufficient,  will  be  enforced. 

4.  Same— Contract  Construed — Specific  Performance. 

The  written  agreement  for  the  sale  of  land  relied  on  in  the  present  case  examined, 
and  held  to  be  sutiiciently  certain,  and  one  which  should  be  specilically  enforced. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Norton  county;  W.  H.  Pratt,  Judge. 

Action  for  specitic  perfoi'mance  of  contract  to  convey  real  estate.  Trial 
was  had  by  the  court  at  the  October  term,  1885,  and  findings  of  fact  and  con- 
clusions of  law  were  made  as  follows: 

"(1)  That  on  the  twenty-sixth  day  of  January.  1885,  and  for  a  long  time 
prior  thereto,  the  said  Solomon  M.  Hollis  was  the  owner  of  the  foregoing 

*As  to  what  is  a  sufficient  memorandum  of  a  contract  to  satisfy  the  statute  of  frauds, 
see  Love's  Ex'rs  v.  Welch,  (N.  C.)  2  S.  E.  Rep.  242;  Doherty  v.  Hill,  (Mass.)  11  N.  E. 
Re]).  581 ;  Elliot  v.  Barrett,  (Mass.)  10  N.  E.  Rep.  820,  and  not^;  Higham  v.  Harris,  ilnd.) 
8  N.  E.  Rep.  255;  Hastings  v.  Weber,  (Mass.)  7  N.  E.  Rep.  846;  Falmouth  &  L.  T.  Co. 
V.  Shawhan,  (Ind.)  5  N.  E.  Rep.  408 ;  Welch  v.  Darling,  (Vt.)  7  Atl.  Rep.  547  ;  Dunm  v. 
Rothermel,  (Pa.)  3  Atl.  Rep.  800  ;  Banks  v.  Manufacturing  Co..  20  Fed.  Rep.  667;  War- 
dell  V.  Williaujs,  (Mich.)  28  N.  W.  Rep.  796;  Camp  v.  Moreman.  (Ky.)  2  S.  W.  Rep. 
179:  Insurance  Co.  v.  Oliver.  (Ala.)  2  South.  Rep.  445;  Webster  v.  Brown,  (Mich.)  34 
N.  W.  Rep.  676;  Sheley  v.  Whitman,  Id.  879. 


Digitized  by 


Google 


Kan.]  HOLLis  v.  burgess.  537 

described  land,  situate  and  being  in  the  county  of  Norton  and  state  of  Kansas, 
to-wit:  The  south-west  one-quarter  (J)  of  section  number  twenty-one,  (21,) 
in  township  number  two  (2)  south,  of  range  number  twenty-two  (22)  west. 

"(2)  This  tract  of  land  was  also  called  by  and  known  as  the  *Snow  Farm' 
by  both  plaintiff  and  defendants  at,  prior,  and  subsequent  to  said  last-men- 
tioned date. 

"(3)  Said  land  was  subject  to  a  mortgage  duly  executed  upon  it  on  and 
prior  to  said  date,  and  still  is  so  subject,  in  the  sum  of  six  hundred  dollars, 
($600,)  which  remains  wholly  unpaid. 

"(4)  That  on  said  date,  and  for  a  long  time  prior  thereto,  said  Hollis  was 
desirous  of  selling  the  land  above  described,  and  other  land  which  he  owned 
in  Norton  county,  Kansas,  and  had  at  different  times  requested  one  Solomon 
Marsh,  a  resident  of  Norton  county,  Kansas,  and  a  relation  of  the  said  plain- 
tiff, to  sell  said  land  for  him  as  his  agent;  the  said  plaintiff  during  all  this 
time,  and  up  to  the  present  time,  being  a  resident  of  Clay  Center,  Clay  county, 
Kansas,  and  therefore  unable  to  personally  negotiate  a  sale  of  the  lands  to 
any  parties  in  Norton  county. 

"(5)  On  the  seventeenth  day  of  January,  1885,  the  said  defendant  Solomon 
M.  Hollis  wrote  a  letter  dated  at  Clay  Center,  Kansas,  addressed  to  his  agent, 
Solomon  Marsh,  at  Norton,  Kansas,  in  which  letter  Hollis  stated  as  follows: 
•  Wish  I  could  sell  I.  Burgess  ray  land  and  stock  and  tools.  I  would  sell 
cheaper  now  than  I  will  ever  again,  as  I  am  neetUng  money;  so,  if  he  has  any 
notion  of  wanting  to  buy  such  a  place,  let  him  write  me  his  highest  figures 
and  best  terms.' 

"(6)  This  I.  Burgess,  named  in  this  letter,  is  the  plaintiff  named  in  this 
case,  and  defendant  Hollis  meant  plaintiff  when  he  wrote  said  letter.  The 
contents  of  this  letter  were  made  known  to  Burgess  by  said  Marsh  in  refer- 
ence to  the  Side  of  the  land,  stock,  and  tools  as  stated  therein  and  as  above 
quoted;  and  in  answer  to  the  same  Marsh  wrote  Hollis  a  letter  dated  Janu- 
ary 20,  ^885,  at  Norton,  Kansas,  in  which  he  stated:  *  Ike  Burgess  says  that 
your  figures  on  the  land  are  very  much  too  high  for  him.  He  will  look  at 
the  cattle,  and  let  you  know  soon  what  he  thinks.* 

"(7)  Again,  on  the  twenty-second  day  of  January,  1885,  Marsh  wrote  to 
Hollis  another  letter  in  which  he  states:  •  I  have  urged  Ike  Burgess  to  buy 
the  Snow  pluce  of  you;  and  he  told  me  this  morning,  if  I  had  a  mind  to 
write  to  you  an  offer  for  it  of  ^1,200,  he  would  assume  the  mortgage  of 
1^00,  and  give  you  $600  in  cash  in  thirty  days.  I  have  got  his  money  bor- 
rowed for  that  length  of  time.  Ike  is  about  the  only  man  that  I  know  of 
that  has  got  the  money,  and  I  tell  you  that  they  are  all  after  him  to  get  hold 
of  it  that  has  got  land  to  sell.  He  is  offered  a  place  four  miles  from  tov/n. 
It  is  as  nice  a  prairie  claim  as  that  Peterson  claim  that  we  looked  at,  right 
north  of  the  Tom  Brown  land.  It  has  eighty  acres  broke  on  it,  and  a  good 
sod  house,  and  he  has  a  strong  notion  of  buying  it,  but  he  will  not  be  likely 
to  do  anything  about  it  for  a  few  days.  Write  as  soon  as  you  get  this.' 
.  "(8)  In  answer  to  this  last  letter  of  Marsh's  to  Hollis,  Hollis,  on  the  twen- 
ty-third day  of  January,  1885,  from  Clay  Center,  Kansas,  writes  as  follows  to 
Marsh:  .  •  Clay  Center,  Kas.,  January  23,  18^5. 

"  '  Cousin  Solomon:  Yours  rec'd.  I  hardly  know  just  what  to  say  about 
selling  Snow  place,  but  I  think  I  would  sell  at  the  price,  if  Ike  would  keep 
what  stock  I  may  have  left  from  March  1st  to  July  1st.  Of  course,  I  should 
sell  before  July  if  I  could  get  a  fair  price.  I  will  not  say  that  I  will  sell  in 
this  now,  as  1  want  to  talk  with  Mrs.  Hollis  about  it,  but  you  or  he  can  write 
me  what  he  will  do.' 

"(9)  Upon  the  receipt  of  this  letter  by  Marah,  Marsh  read  the  same  to  Bur- 
gess, and  acquainted  him  with  the  proposition  of  lloUis  abo,ut  the  terms  and 
conditions  upon  which  he  (Hollis)  would  sell  the  land.  Burgess  then  noti- 
fied Marsh  that  lie  would  accept  the  offer  so  made  by  Hollis,  and  would  pur- 
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cbase  the  land  of  Hollis  acc2>rding  to  his  terms,  as  stated  in  this  letter,  and 
instructed  Marsh  to  so  write  to  Hollis,  which  Marsh  did,  on  the  twenty- 
eighth  of  January,  1885.  [This  last  letter  was  not  introduced  in  evidence, 
and  therefore  the  court  cannot  give  more  than  the  substance  thereof  as  shown 
by  the  evidence.] 

**(10)  In  answer  to  this  last  letter  of  Marshes  to  Hollis,  Hollis,  on  the 
twenty-sixth  day  of  January,  1885,  writes  as  follows: 

"  •  Clay  Center,  Kas.,  January  26,  1885. 

"•  Cousin  Solomon:  Your  postal  and  letter  at  hand,  and  in  reply  will  say 
that  we  will  sell  the  Snow  place;  Burgess  to  pay  S600  Within  one  month,  and 
assume  the  mortjgage,  and  keep  my  stock  from  March  Ist  to  July  1st, — feed 
to  be  found  until  grass;  he  to  salt  and  look  after  them,  and  take  good  care 
of  them;  he  to  have  possession  March  1st,  or  before,  if  D.  Wood  is  wiUing. 

I  would  like  very  much  if  he  can  pay  me  $150  or  $200  by  February  lOih.  I 
have  a  note  due  by  that  time.  Have  plenty  due  me,  oi^  will  have  by  that 
time,  to  pay  what  I  owe,  jf  I  can  only  collect.  We  will  make  out  deed,  and 
put  in  F.  N.  Bank  here,  and  they  send  Ike  deed  when  payments  are  made,  if 
this  will  do.  Wood  is  to  have  hay  and  stalks  or  straw  enough  on  place  to 
keep  the  stock  out  to  grass.  Hope  you  will  be  able  to  sell  the  other  place.  I 
shall  look  to  you  somewhat,  and  expect  that  you  will  see  that  the  stock  is  well 
kept,  in  case  Ike  buys.' 

"(11)  Marsli  received  this  letter  on  the  following  day,  January  27th,  about 

II  o*clock  A.  M.>  and  about  the  same  time  made  the  contents  thereof  known 
to  Burgess;  and  on  the  same  day,  by  instruction  and  request  of  Burgess  then 
given  to  Marsh,  Marsh  wrote  Hollis  the  following: 

"  •  Norton,  Kas.,  January  27, 1885. 

"  'Mr.  flf.  M.  HollU — Dear  Sir:  I  have  just  received  your  letter.  Ike  ex- 
cepts your  proposition;  and  with  regard  to  the  8150  that  you  spoke  of,  he  says 
he  will  send  you  $100,  and  you  must  try  and  get  along  with  that  till  thirty 
days  is  up,  and  then  it  will  be  forthcoming,  as  I  have  all  tlie  money  in  my 
possession.  If  you  do  not  want  to  send  the  deed  to  your  agent,  please  hoW 
it,  or  send  it  to  Norton  Co.  Bank.  You  will  find  inclosed  draft  for  SIOO. 
With  regards  to  the  stock,  I  think  Ike  will  take  good  care  of  them.  I  do  not 
think  you  will  lose  any  more  of  them,  unless  it  is  some  of  the  calves  at  ThoiDp- 
son's.    They  are  very  poor,  but  I  will  do  all  I  can  to  have  them  taken  care  of.* 

"(12)  On  the  twenty-seventh  day  of  January,  1885,  the  defendant  Solo- 
mon M.  Hollis  and  James  E.  Alsop  had  a  conversation  at  Clay  Center,  Kan- 
sas, in  which  Alsop  told  Hollis  he  (Alsop)  would  like  to  buy  all  of  Hollis' 
land  in  Norton  county,  including  the  Snow  farm,  and  all  the  cattle  of  Hollis' 
in  Norton  county,  Kansas.  In  this  conversation  Hollis  told  Alsop  that  he  ex- 
pected that  he  had  sold  the  Snow  farm  to  Isaac  W.  Burgess,  Qf  having  sent 
the  letter  of  the  twenty-sixth  of  January  above  described,  and  the  terms  and 
conditions  of  said  alleged  sale  of  the  land  to  Burgess.  And  said  Hollis  and 
Alsop  then  and  there  entered  into  a  verbal  agreement  that  Alsop  should  pur- 
chase of  Hollis  all  the  land  belonging  to  Hollis  situate  in  Norton  county, . 
Kansas,  including  the  Snow  place,  and  also  Hollis'  cattle  then  in  Norton 
county,  Kansas.  Hollis  then,  on  ,said  day,  after  having  the  conversation 
with  Alsop,  as  above  stated,  sent  the  following  message  by  telegraph  to 
Marsh:  'Clay  Center,  Kas.,  January  27,  1885. 

"  •  To  Sol.  Marsh,  Norton,  Kas. :  I  have  sold  my  whole  property  in  Norton 
county  to-day.  [Signed]  S.  M.  Hollts.' 

"Afterwards,  and  on  the  same  day,  Hollis  sent  Marsh  a  letter  as  follows: 

"«  Clay  Center,  Kas.,  January  27,  1885. 

***  Cousin  Solomon :  No  doubt  but  what  you  have  received  my. telegram 
before  this,  and  no  doubt  but  what  you  were  very  much  surprised  when  you 
ieceived  it.  Alsop  came  down  last  night  to  buy  me  out,  and  made  a  good 
offer,  and  take  land,  stock,  and  tools.    I  held  off  for  quite  a  while,  hardly 
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knowinjg  whether  I  had  ought  to  sell,  still  wanting  to  close  all  out  at  once. 
Inasmuch  as  Burgess  had  come  so  near  buying  another  place,  even  if  it  was 
a  little  disappoinment  to  him,  it  would  not  make  the  difference  to  him  that 
it  would  to  me.  I  was  anxious  to  get  those  cattle  off  my  hands  before  any 
more  of  them  should  die.  What  trouble  you  have  been  to  to  sell  for  me, 
send  in  your  bill.  Another  reason  why  I  rather  sell  all  out,  I  am  getting  more 
money  to  use  and  pay  up,  where  I  am  owing,  and  it  will  make  qie  feel  better. 
If  you  have  to  pay  for  the  dispatch  from  Edmund  over,  Alsop  is  to  pay  you. 
Jim  says,  tell  you  he  expects  to  start  for  Norton  to-morrow  night  unless  too 
cold.    Have  not  time  to  write  more  to-day.' 

"(13)  This  dispatch  and  letter  were  received  by  Marsh  on  the  twenty-eighth 
day  of  January,  1885,  and  the  contents  were  on  said  day  made  known  to  Mr. 
Burgess.  In  answer  to  the  dispatch  and  letter,  Marsh  wrote  to  HoUis  as  fol- 
lows: «  Norton,  Kansas,  January  28, 1885. 

*'*Mr.  8.  M.  HoUis—DEAit  Cousin:  I  have  just  received  your  dispatch, 
and  in  reply  will  say  that  it  will  be  impossible  to  mend  what  has  been  done 
here  with  reference  to  the  sale  of  your  land  to  Ike  Burgess.  He  has  already 
taken  possession  of  the  place;  David  Wood  having  given  his  consent  for  him 
to  take  immediate  pa<«ession.  He  has  a  carpenter  at  work  there  to-day  re- 
painng  the  house,  and  positively  refuses  to  give  up  the  place,  but  is  willing 
to  comply  with  his  part  of  the  contract  in  every  particular.  I  have  acted  as 
your  agent,  and  attended  to  all  of  your  business  here  in  a  straightforward 
manner,  and  I  don't  think  it  would  be  right  for  you  to  try  to  dispose  of  this 
place  to  any  one  else  after  having  sold  it  to  Burgess.  It  would  not  be  justice 
to  him  or  me.  1  hope  you  will  consider  the  matter,  and  make  him  no  trouble 
about  it.  With  reference  to  the  deed,  yoii  can  deposit  it  in  the  E.  N*  Bank  at 
Clay  Center,  send  it  to  me,  or  send  it  to  Norton  County  Bank.  We  will  send 
all  the  money  directly  to  you.  If  it  will  be  any  accommodation  to  have  ^0 
more  paid  before  the  tenth  of  February,  let  us  know,  and  we  will  send  it  be- 
fore that  time  and  the  balance  wjthin  the  time  agreed  upon.' 

"(14)  To  this  letter  of  Marsh's,  HoUis  on  the  twenty-ninth  day  of  Janufary, 
1885,  wrote  as  follows:  «  Clay  Center,  Kas,,  January  29,  1885. 

"  *  Oousin  Solomon :  Your  three  letters  repeived ;  also  d raft  for  $100,-  which 
I  return  to  you.  I  am  very  sorry  indeed  to  learn  that  Ike  is  bound  to  have 
place.  As  I  wrote  before,  I  thought,  inasmuch  as  he  had  come  within  $25  of 
buying  another  place,  that  surely  it  could  be  no  damage  to  him,  and  that  you 
would  get  my  dispatch  within  about  three  hours  of  the  lettei;,  and  that  he 
would  not  care  but  little,  if  any.  Another  point  I  thought  perhaps  we  might 
not  agree  upon ;  that  was  the  interest  on  the  mortgage, — there  was  nothing 
said  about  interest;  I  should  not  have  been  willing  to  pay  interest.  Again, 
selling  land  is  different,  according  to  law,  from  anything  else.  As  I  under- 
stand it,  there  is  nothing  binding  about  a  sale^of  land  until  the  papers  or  deed 
is  signed.  You  can  see  just  how  it  is.  I  was  doing  so  much  better  to  sell 
all  out  together,  tools  and  all,  that  I  hardly  think  you  can  blame  me  for  what 
I  done.  If  Ike  has  paid  for  a  day's  work  improving  house,  if  Alsop  will  not 
pay  that,  I  will.  No  doubt  but  what  Alsop  is  out  there  now,  and  I  hope  all 
will  be  settled  without  any  hard  feelings.'  ' 

"(15)  In  answer  to^ this  letter.  Marsh  on  the  thirtieth  day  of  January,  1885, 
vnrites  as  follows:  *  Norton,  Kansas,  January  30, 1885. 

^*Mr.  8,  M.  ffoUis — Dear  Cousin:  I  have  just  received  your  letter,"and 
draft  for  one  hundred  dollars  which  I  sent  to  you  on  land  for  Burgess.  I 
shall  hold  the  money  as  your  agent,  subject  to  your  order.  I  also  have  the 
other  fifty  dollard  which  you  requested  us  to  pay  by  the  tenth  of  February, 
making  $150  (one  hundred  and  fifty  dollars)  in  all.  The  balance  in  full  will 
all  be  paid  within  thirty  days,  as  we  agreed  upon.  With  regard  to  the  mat- 
ter of  interest  you  speak  of,  we  understood,  when  we  agreed  to  assume  that 
mortgage,  that  legally  we  assumed  everything  connected  with  it.    Burgess 
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has  not  only  done  one  day's  work  on  the  land,  but  he  has  done  several  of 
them.  He  has  got  lawful  possession  of  the  place,  and  expects  to  hold  it  with- 
out a  doubt.' 

"(16)  On  the  sixth  day  of  February,  1885,  by  direction  of  Biirgess,  and  at 
his  request.  Marsh  sent  to  Solomon  M.  Mollis,  at  Clay  Center,  the  sum  of  six 
hundred  dollars  in  a  registered  letter,  which  amount  was  duly  received  by 
Ilollis  as  payment  for  said  land;  which  amount  of  money  the  said  Hoilis  de- 
posited in  the  First  National  Bank  of  Clay  Center,  Kansas,  subject  to  the 
order  of  Sol.  Marsh,  where  the  same  now  remains. 

"(17)  On  the  tenth  day  of  February,  1885,  Hoilis  wrote  Marsh  the  follow- 
ing letter:  *  Clay  Center,  Kansas,  February  10,  1885. 

*'*  Cousin  Solomon:  Yours  of  the  6th  at  hand.  Having  never  sold  my 
land  to  Ike  Burgess,  the  money  you  sent  is  in  the  First  National  Bank  of 
Clay  Center,  Clay  Co.,  Kansas,  deposited  there  subject  to  the  order  of  Sol. 
Marsh.     You  can  draw  it  at  any  time.' 

"All  of  these  letters  were  signed  by  the  respective  writers,  and  received  by 
the  parties  in  due  time,  and  were  ^11  the  correspondence  and  letters  sent  by 
the  parties  in  reference  to  the  matter  of  the  alleged  sale  of  the  land  called  the 
*  Snow  Farm.'  After  the  conversation  had  between  Solomon  M.  Hoilis  and 
James  E.  Alsop  on  the  twenty-seventh  day  of  January,  1885,  referred  to  in 
finding  of  fact  No.  12,  the  said  Hoilis  and  Alsop  on  the  same  day  went  into 
the  office  of  M.  M.  Whiting,  a  notary  public,  at  Clay  Center,  Kansas,  and  had 
the  said  Whiting  write  two  deeds.  One  of  these  deeds  was  a  conveyance  of 
the  Snow  farm  from  Solomon  M.  Hoilis  and  wife  to  James  E.  Alsop.  Nei- 
ther of  such  deeds  was  signed  by  Hoilis  or  wife  at  that  time,  but  such  deed 
was  signed  and  acknowledged  by  liollis  and  wife  on  the  second  day  qf  Feb- 
ruary, 1885,  and  was  there  delivered  to  Alsop,  and  by  him  filed  for  record  in 
the  office  of  tiie  register  of  deeds  of  Norton  county,  Kansas,  on  the  fourth  dav 
of  February,  1885. 

"  (18)  Neither  Marsh  nor  Burgess  consented  to  the  placing  of  the  said  $600 
in  the  First  National  Bank  of  Clay  Center,  Clay  County,  Kansas,  subject  to 
the  order  of  Sol.  Marsh;  nor  have  they,  or  either  of  th^m,  ever  in  any  man- 
ner ratified  such  act,  but,  on  the  other  hand,  recognized,  and  still  recognize, 
the  same  as  the  property  of  Hoilis. 

"(19)  Upon  the  receipt  of  the  letter  dated  Jannaiy  26,  1885,  and  set  forth 
in  finding  of  fact  No.  10,  and  after  the  acceptance  thereof ,  as  set  forth  in  find- 
ing of  fact  No.  11.  Burgess  went  into  possession  of  the  said  land  by  and  with 
the  authority  and  consent  of  Sol.  Marsh,  acting  as  the  agent  of  Solomon  M. 
Hoilis.  Burgess  went  into  possession  of  the  said  land  on  the  twenty-sevepth 
day  of  January,  1885. 

"conclusions  of  law.    . 

"(1)  That  defendant  Solomon  M.  Hoilis  entered  into  a  definite  and  certain 
contract  in  writing  with  said  Isaac  W.  Burgess,  in  which  he  agreed  to  sell 
the  said  Burgess,  on  certain  terras  and  conditions,  the  south-west  one-quarter 
(J)  of  section  number  twenty-one,  (21,)  in  township  number  two  (2)  south, 
of  range  number  twenty-two  (22)  west,  situate  in  Norton  county,  state  of 
Xansas,  as  alleged  in  plaintiff's  petition  herein. 

"(2)  That  said  plaintiff  prohiptly  made  known  to  said  Solomon  M.  Hoilis 
his  acceptance  of  said  Solomon  Hoilis'  proposal  and  agreement  to  sell  said 
land  to  him,  through  his  agent,  Solomon  Marsh,  as  well  as  his  willingness 
and  promise  to  comply  with  all  the  temis  and  conditions  of  the  same. 

"(8)  That  said  Isaac  W.  Burgess  has  complied  with  and  fulljj  performed 
all  the  terms  and  conditions  of  said  written  contract  that*  he  was  required 
therein  to  do  and  perform. 

"(4)  That  said  Solomon  M.  Ilollis,  after  the  making  and  executing  the 
written  contract  aforesaid,  and  after  the  acceptance  thereof  by  said  plain- 
tiff, Isaac  W.  Burgess,  as  aforesaid,  and  in  violation  of  the  terras  and  condi- 
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tions  of  Ihe  same,  sold  and  conveyed  the  said  land  to  the  defendant  James  E. 
Alsop. 

"(5)  That  the  said  James  E.  Alsop,  at  and  prior  to  the  time  said  Hollis 
conveyed  said  land  to  him,  had  full  knowledge  of  the  terms  and  conditions  of 
the  written  contract  entered  into  by  and  between  said  defendant  Hollis  and 
the  plaintiff  Bwrgess  in  reference  to  the  sale  of  said  land. 

"(6)  That  said  defendants,  and  each  of  them,  have  refused  to  convey  said 
land  to  said  plaintiff,  according  to  the  terms  and  conditions  of  said  written 
contract,  although  often  requested  so  to  do  by  the  plaintiff  herein  before  this 
action  was  commenced,  and  still  so  refuse  to  do. 

"(7)  That  the  said  Solomon  Marsh  acted  as  the  agent  of  the  said  Solomon 
M.  Hollis  in  negotiating  the  sale  of  said  land  to  the  plaintiff  Burgess  by  re- 
quest of  said  Hollis." 

It  was  accordingly  adjudged  that  the  defendant  James  E.  Alsop  should 
convey  all  of  his  estate,  right,  title,  interest,  and  claim  in  and  to  the  land, 
and  that  in  default  thereof  this  judgment  should  have  the  same  effect  and  op- 
eration, and  that  the  defendants  Hollis  and  AJsop  should  pay  the  costs  of  the 
action.  Exceptions  were  taken  by  the  defendants  to  the  findings  of  fact  and 
conclusions  of  law,  and  also  to  the  judgment  entered,  and  as  plaintiffs  in  er- 
ror they  now  bring  the  case  to  this  court  for  review. 

L,  H.  Thompson,  for  plaintiffs  in  error.  J.  -R.  Hamilton,  for  defendant  in 
error. 

Johnston,  J.  The  letters  contained  in  the  findings  embody  a  definite  con- 
tract to  sell  the  land,  and  we  think  the  court  rightly  held  it  enforceable.  The 
correspondence  between  Hollis,  the  owner,  and  Burgess,  the  proposed  pur- 
chaser, was  carried  on  through  one  Marsh,  who,  to  a  certain  extent,  acted  for 
each.  The  letters  of  Hollis  addressed  to  Marsh  relating  to  the  land  were  in- 
tended for,  and  were  communicated  to.  Burgess,  and  Marsh  acted  for  Burgess 
in  writing  and  transmitting  his  replies  to  the  proposals  made  by  Hollis.  This 
was  sufficient.  **'It  is  not  essential  that  the  letter  should  be  addressed  by  one 
of  the  contracting  paiiies  to  the  other,  since  the  statute  of  frauds  is  only  con- 
cerned witli  the  evidence  by  which  an  agreement  is  to  be  established."  Pom. 
Cont.  §  84.  In  the  correspond<^nce,  Hollis  made  a  definite  proposal  of  the 
terms  upon  which  he  would  sell,  and  Burgess  made  an  unqualified  accept- 
ance; and  the  letters,  considered  together,  embrace  all  the  essential  elements 
of  a  completed  contract.  It  is  true  that  the  word  "except"  was  used,  ^n  one 
instance,  instead  of  "accept,"  but  the  connection  in  which  the  term  was  used 
made  it  manifest  that  it  was  intended  to  express  an  acceptance  of  the  proposal. 
The  misspelling  of  the  word  did  not,  and  could  not,  mislead;  and  in  fact  the 
letters  themselves  show  that  Hollis  understood  and  treated  the  term  as  an  ex- 
pression of  assent. 

The  land  which  formed  the  subject  of  the  contract  was  described  in  the  let- 
ters as  the  "Snow  Farm,"  and  it  is  objected  that  the  description  is  too  un- 
certain. The  general  doctrine  regarding  the  certainty  of  description  required 
under  the  statute  of  frauds,  contended  for  by  counsel  for  plaintiff  in  error,  is 
not  questioned.  It  is  not  essential,  however,  that  the  description  sliould  be 
given  with  such  pjirticularity  as  to  make  a  n^ort  to  extrinsic  evidence  un- 
necessary. If  the  designation  is  so  definite  that  the  purchaser  knows  exactly 
what  he  is  buying,  And  the  seller  knows  what  he  is  selling,  and  tlie  land  is  so 
described  that  the  court  can,  with  the  aid  of  external  evidence,  apj)ly  the  de- 
scription to  the  exact-property  intended  to  be  sold,  it  is  enough.  Fry,  Spec. 
Perf.  §  209;  Pom.  Cont.  8  90.  The  property  in  controversy  was  commonly 
designated  as  the  "Snow  Farm."  It  was  so  known  and  spoken  of  by  all  the 
parties  at  the  time  of  the  negotiations,  as  well  as  before  and  since  that  time. 
The  description  could  be  connected  with  the  land  without  difficulty,  and  no 
doubt  or  dispute  could  arise  regarding  either  its  location  or  extent.' 
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other  objections  for  uncertainty  are  made  to  the  mortgage  which  Burgess 
was  to  assume,  and  the  stock  which  he  was  to  keep  for  Hollis  from  Maj[t;h 
1st  to  July  1st  of  that  year.  The  plaintiffs  in  error  inquire,  what  mortgage 
and  what  stock  were  intended?  The  correspondence  clearly  denotes  that  the 
mortgage  referred  to  was  a  ^600  mortgage  on  the  land,  and,  from  anything 
that  appears  in  the  record,  it  was  the  only  mortgage  existing  against  it.  This 
mortgage  Burgess  unconditionally  assumed,  and  in  doing  so  assumed  the  pay- 
ment of  all  the  debt  which  it  represented  and  secured.  It  was  shown  and 
found  at  the  trial  that  the  land  was  subject  to  a  ;^00  mortgage  which  had 
been  duly  executed  upon  it  prior  to  the  date  of  the  contract,  and  that  the 
mortgage  at  that  time  remained  due  and  wholly  unpaid.  In  respect  to  the 
stock,  they  are  referred  to  throughout  the  correspondence  as  those  belonging 
to  Hollis  and  which  Were  being  wintered  in  that  locality.  In  one  of  the  let- 
ters written  by  Hollis  during  the  negotiations,  and  which  contained  a  pro- 
posal to  Burgess,  the  stock  which  he  desired  to  liave  cared  for  are  alluded  to 
as  all  that  he  had  left  there.  On  the  whole,  we  think  that  the  identity  of  the 
stock  intended  was  sufficiently  definite. 

A  final  objection  on  that  ground  was  that  the  deed  was  to  be  placed  in  the 
"F.  N.  Bank"  of  Clay  Center.  From  the  letters  there  can  be  no  doubt  but 
what  the  First  National  Bank  of  Clay  Center  was  the  one  referred  to.  Be- 
sides, the  person  or  bank  through  whom,  or  the  method  by  which,  the  deed 
should  be  sent  to  Burgess,  can  scarcely  be  regarded  as  an  essential  or  substan- 
tive feature  of  the  contract,  and  only  such  need  to  appear  on  the  face  of  the 
writing  required  by  the  statute. 

We  are  of  opinion  that  the  letters  stated  the  parties  to  the  agreement,  the 
subject  of  sale,  and  the  terms  of  sale,  with  such  certainty  as  to  furnish  evi- 
dence of  a  complete  agreement;  but,  if  they  failed  to  meet  the  requirements 
of  the  statute,  Burgess  must  still  prevail.  It  appears  that  after  the  contract 
was  made  he  immediately  went  into  the  possession  of  the  land,  and  he  had 
made  lasting  and  valuable  improvements  thereon,  before  he  learned  of  the 
attempted  repudiation  of  the  contract  by  Hollis.  The  possession  was  taken 
and  the  improvements  made  in  pursuance  of  the  agreement;  and,  in  addition 
to  this,  he  made  a  partial  payment  of  ^100  to  the  agent  of  Hollis.  These  acts 
were  performed  on  the  faith  of  the  agreement  that  had  been  made,  and  con- 
stituted such  a  part  performance  as  would  take  the  case  out  of  the  statute  of 
frauds.  Edwards  v.  i^z-y,  9  Kan.  417.  Having  complied  with  all  the  con- 
ditions of  the  contract,  Burgess  is  entitled  to  a  specific  performance. 

The  judgment  rendered,  however,  must  be  modified  in  one  particular.  The 
contract  was  made  by  Hollis  without  his  wife  joining  him  in  it,  and  only  the 
contract  made  can  be  enforced.  The  inchoate  interest  of  the  wife  was  not 
inclucjed  in  the  agreement,  and  the  judgment  should  be  so  entered  as  to  pro- 
tect that  interest.  Qray  v.  Crockett,  35  Kan.  ^,  10  Pac.Rep.  452. 
When  so  modified,  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


(S7  Kan.  620) 

Barnhart  and  others  t>.  Ford  and  another. 

{Supreme  Court  of  Kansat,    November  5,  1887.) 

1.  Trovbe  and  CJon version— Joint  Tobt-Feasobs— Employes. 

Where  three  persons,  acting  tparether.  wrongfully  took  the  possession  of  and  de- 
prived the  owner  of  several  slacks  of  oats,  and,  in  an  action  ot  replevin  brought  for 
the  immediate  possession  of  the  property,  all  of  the  defendants  hied  an  answer  con- 
taining a  general  denial,  held,  that  it  is  no  defense  for  two  of  the  parties  that  they 
acted  merely  as  employes  in  the  transaction  for  the  benefit  of  the  third. 

2.  Replevin — Ceops  Raised  on  Goveenmbnt  Land — Defense  of  Feacdclent  Entry. 

In  an  action  of  replevin,  to  recover  the  immediate  possession  of  certain  stacks  of 
oats,  the  plaintiff  ollered  evidence  tending  to  prove  thatshe  had  sown  and  harvested 
the  oats  on  land  of  which  she  had  been  in  possession  several  years.    Held  that,  in 
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snch  an  action,  the  defendants  had  no  right  to  show  that  the  plaintiff  had  made  a 
settlement  and  entry  of  the  land  for  the  benefit  of  her  father,  and  therefore  that 
her  possession  was  fraudulent  as  against  the  government. 
{Syllabus  by  the  Ocmrt,) 

Error  from  district  court,  Neosho  county;  L.  Stillwell.  Judge. 

John  Hall,  for  plaintiffs  in  error.     Cox  dk  Stratum,  for  defendants  in  error. 

HoRTON,  0.  J.  Action  by  Laura  and  W  0.  Ford,  against  John,  Orin, 
and  Joel  Barnhart,  for  the  immediate  possession  of  Qne  large  stack  of  sheaf 
oats,  of  the  value  of  $70;  one  small  stack  of  sheaf  oats,  of  the  value  of  $8; 
and  another  small  stack  of  sheaf  oats,  of  the  value  of  $2.  Joel  and  Orin 
Barnhart  filed  an  answer  containing  a  general  denial.  John  Barnhart  filed 
an  answer  containing  a  general  denial,  and  also  alleging  that  he  was  the 
owner  of  the  oats  described  in  the  petition.  To  this  tlie  plaintiffs  filed  a 
reply,  denying  that  he  had  any  ownership  or  interest  therein ;  trial  before 
the  codrt,  with  a  jury;  verdict  for  the  plaintiffs,  that  the  defendant  wrong- 
fully detained  the  property  from  the  possession  of  the  plaintiffs,  and  assess- 
ing the  value  of  the  property  at  the  sum  of  $45.  Judgment  was  rendered 
accoi*dingly. 

1.  It  is  contended  that  neither  Orin  nor  Joel  Barnhart  had  the  oats  in 
their  possession  or  under  their  control,  therefore  that  Orin  and  Joel  should 
have  recovered  their  costs,  and  that  the  judgment  against  them  should  be  re- 
versed. One  of  the  witnesses  testified  that  Joel,  John,  and  Orin  Barnhart 
took  the  oats;  that  Joel  employed  one  Mix  to  help  take  the  oats;  and  that  Joel 
and  Orin  assisted  John  to  take  them.  The  evidence  also  shows  that,  when 
a  demand  was  made  upon  Orin  for  the  oats,  he  replied,  "I  won't  if  the  rest 
don't;"  that,  when  Joel  was  asked  to  return  the  oats,  he  came  at  the  person 
with  a  chair,  and  said  "he  wanted  him  to  go  away."  Jjaura  Ford  testified, 
that  slie  asked  Joel,  when  she  demande*!  the  oats,  if  he  could  not  say  "Yes" 
or  "No,"  and  he  said  "Go  home."  If  the  defendants  below  were  not  the 
owners  of  the  oats,  or  entitled  to  possession  thereof,  this  evidence  was  sufla- 
clent  for  the  foundation  of  the  verdict  against  Orin  and  Joel,  as  it  appears 
that  they  acted  in  concert  with  John  Barnhart  in  unlawfully  depriving  the 
owners  of  their  possession  of  the  oats.  That  they  were  acting  merely  as  em- 
ployes in  the  transaction  for  the  benefit  of  John  Barnhart,  does  not  excul- 
pate them.  Again,  when  Orin  and  Joel  were  sued  jointly  with  John  Barn- 
hart, they  did  not  disclaim,  but  filed  a  general  denial,  and  went  to  trial  thereon . 
Meixell  V.  KirkpatHck,  83  Kan.  282,  6  Pac.  Rep.  241;  Railway  Co*  v.  Man-  . 
telle,  10  Kan.  119;  Williams  v.  Towmend,  15  Kan.  563. 

2.  It  is  urged  that  the  court  erred  in  excluding  testimony  to  show  that 
Laura  Ford's  possession  of  tlie  land,  where  the  oats  were  grown,  was  not  in 
good  faith,  but  that  she  was  merely  acting  for  her  father  in  obtaining  title 
from  the  government,  because  he  could  not  enter  the  land.  Caldtoell  y.  Cti8- 
tard,  7  Kan.  303. 

The  plaintiffs  below  offered  evidence  tending  to  prove  that  Laura  Ford  took 
possession  of  the  land  in  1880,  and  still  continues  in  possession  thereof;  that 
her  father,  W.  C.  Ford,  sowed  the  oats  in  the  spring  of  1884  on  the  land  upon 
shares.  About  eight  acres  of  land  wfis  sown,  and  W.  C.  Ford  was  to  give 
his  daughter  one-third  of  the  crop.  After  the  oats  were  grown,  W.  0.  Ford 
harvested  the  same,  and  put  them  in  stacks.  John  Barnhart  attempted  to 
take  possession  of  a  part  of  the  land  in  April,  1883,  and,  with  his  brothers 
Orin  and  Joel,  hauled  the  stacks  of  oats  away  after  they  were  harvested.  Be- 
fore John  Barnhart  went  upon  the  land,  John  Porter  was  residing  upon  a 
portion  of  it.  At  that  time,  Laura  Ford  had  a  house  upon  the  premises  next 
to  the  creek  and  near  the  school-l]ionse.  At  the  time  that  Barnhart  attempted 
to  take  possession  of  the  premises,  he  undei'stood  that  Laura  Ford  was  claim- 
ing the  land.    Soon  after  he  went  there,  he  also  heard  that  the  land-office  hiid 
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decided  adversely  to  John  Porter  and  in  favor  of  Laura  Ford's  right  to  the 
claim.  Porter  turned  over  the  premises  to  John  Barnhart  without  any  con- 
sideration. The  court  properly  rejected  the  evidence  tending  to  show  that 
the  settlement  or  entry  of  i^aura  Ford  was  for  the  benefit  of  her  father.  The 
controversy  in  the  case  was  not  as  to  the  title  of  the  land,  but  simply  as  to 
the  possession  thereof,  and  as  to  t'ae  ownership  of  the  oats.  The  defendants 
below  could  not  contest  the  right  of  Laura  Ford  to  enter  the  land  in  this  ac- 
tion. 

As  to  the  alleged  misconduct  of  counsel  in  arguing  the  case  to  the  jury,  it 
is  sufficient  to  say  that  the  attention  of  the  trial  court  was  not  called  to  any 
objectionable  remarks  at  the  time  they  were  made.  Bauyhman  v.  Penn,  33 
Kan.  504,  G  Pac.  Rep.  890. 

We  have  considered  the  other  errors  alleged,  but  find  nothing  in  the  record 
prejudicial  to  the  rights  of  the  parties  complaining;  therefore  the  judgment 
of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  606) 


St.  Louis,  F.  S.  &  W.  R.  Co.  v.  Tiernan. 

{Supreme  Court  of  Kansas,    November  5,  1887.) 


1.  Corporations —  Directors  op  Railroad  Company —  Power  to  Fix  and  Pay  Sala- 

ries OF  Officers.    - 

The  board  uf  directors  of  a  railroad  company  can,  by  resohition  at  one  of  their 
meetings,  fix  the  salaries  and  order  payment  of  the  officers  of  the  company,  who 
commenced  to  work  for  the  success  of  the  enterprise  at  a  time  when  the  comy)any 
had  no  funds,  with  a  common  understanding  and  agreement  that,  if  they  succeeded 
in  bnihhng  any  portion  of  tlie  road  sufficient  to  produce  a  revenue,  a  fair  compen- 
sation should  be  paid  them  out  of  the  revenue  so  produced,  and  such  compensation 
and  payment  being  fixed  and  ordered  paid,  long  alter  the  services  are  performed. 
Bank  v.  Drake,  29  Kan.  311,  cited  and  distinguished. 

2.  Same — Corporate  Note  in  Payment  of  Salary — Non-Compliance  with  By-Laws 

AS  Defense. 

Where  the  board  of  directors  of  a  railroad  company,  at  a  regular  meeting,  au- 
thorized and  directed  its  promissory  note  to  be  executed  by  the  president  of  the 
company,  in  payment  of  the  salary  of  one  of  its  officers,  when  a  by-law  of  the  com- 
pany provided  that  it  shall  be  drawn  by  the  auditor  to  the  president,  etc.,  it  is  not 
a  good  defense  to  an  action  on  thfe  note,  that  there  had  not  been  a  strict  compliance 
with  all  the  requirements  of  the  by-laws,  in  the  execution  of  the  note.  Theservices 
having  been  performed  for  the  payment  of  which  the  note  was  issued  by  the  com- 
pany, any  matter  of  form  and  not  of  substance  ought  not  to  defeat  the  recovery. 

3.  Same — Proof  of  Directors'  Authority — Error  Cured. 

The  authority  of  the  officers  of  the  railroad  company  to  execute  the  note  having 
been  put  in  issue  by  the  sworn  answer  of  the  company,  some  preliminary  proof  of 
their  authoritj'^  should  have  been  given  before  the  note  was  read  in  evidence;  but 
this  error  was  cured  by  the  sul)scquent  introduction  of  evidence  tending  to  show  all 
the  circumstances  under  which  the  note  was  executed. 

4.  Same— Acknowledgment  of  Liability. 

Part  jjayment  by  order  of  the  managing  officer  of  a  railroad  corporation,  of  a 
claim  of  one  of  its  officers  for  two  years'  salary,  the  payment  having  been  made 
subsequent  to  the  rendition  of  the  service,  is  an  acknowledgment  of  liability  on 
the  part  of  the  com])any. 

5.  Same — Fiduciary  Kelations — Promoters — Signature  to  Charter. 

A  person  who  signs  his  name  to  the  charter  of  a  contemplated  railroad  company, 
some  time  before  it  is  filed  in  the  otfice  of  the  secretary  of  state,  does  not  by  that 
act  alone  assume  a  fiduciary  relation  towards  the  projected  corporation.  A  corpo- 
ration has  no  existence^until  the  date  of  the  filing  of  its  cliarter,  and  the  persons 
named  therein  as  directors  for  the  first  year  assume  or  incur  no  obligations  until  it 
is  filed. 

6.  Same— Promoter  of  Railroad  Company,  Who  is. 

To  constitute  a  person  a  promoter  of  a  railroad  corporation,  it  must  affirmatively 
appear  that  he  was  acting  for  and  in  behalf  of  the  proposed  Incorporation,  or  that 
he  assumed  to  so  act,  and  that,  on  the  strength  of  this  authority  or  assumption,  the 
party  complaining  so  dealt  with  him. 
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7.  Same— Sale  or  Road-Bbd— Payment  im  Capital  Stock. 

The  owners  of  a  graded  railroati  bed,  can  sell  the  same  to  a  railroad  company, 
whose  officers,  directors,  and  stockholders  are  composed  uf  the  owners  of  the  road- 
bed, and  receive  in  payment  therefor  shares  in  thecapital  stock  of  the  railroad  com- 
pany, at  a  time  when  those  who  sell  theroad-bed,  and  own  and  control  the  railroad 
company,  are  the  absolute  owners  of  all  the  stock  issned  by  the  railroad  company, 
and  where  the  terms  of  sale,  and  the  issue  of  stock,  are  ntatters  of  record  on  the 
books  of  the  railroad  company,  and  when  the  transaction  occurs  mouths  before  any 
other  or  additional  stock  is  issued  by  the  railroad  company. 

6,  ByiDENOB— Pabol,  to  Explain  Error  in  Corporate  Records. 

Parol  evidence  is  admissible  to  show  that  a  r&iolution  of  the  board  of  directors 
of  a  railroad  company,  entered  upon  the  record  of  their  proceeding,  did  not  cor- 
rectly recite  the  amount  of  money  found  due  and  ordered  to  be  paid  to  one  of  iti 
officers. 

iSyllabta  by  Simpiorit  C) 

Commissioners*  decision.  Error  from  district  court,  Bourbon  county;  0. 
O.  French,  Judge. 

On  the  tenth  day  of  December,  1884,  Francis  Tieman  filed  his  petition 
against  tlie  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company  in  the  district 
court  of  Bourbon  county  in  the  words  and  figures  following,  to-wit: 

"PETITION  FOR  MONET  ONLY. 

"  The  plaintiff,  for  cause  of  action,  says — 

**(!)  That  the  defendant  is  a  corporation  duly  organized  under  and  by  vir- 
cue  of  the  general  laws  of  the  state  of  Kansas.  Second,  That  the  defendant 
is  indebted  to  this  plaintiff  upon  a  promissory  note,  of  which  the  following  is 
a  copy,  to-wit:  Fort  Soott,  March  10,  1882. 

"One  hundred  and  eighty  days  after  date  the  St.  Louis,  Fort  Scott  &  Wich- 
ita Railroad  Company  promises  to  pay  to  the  order  of  Francis  Tiernan,  ten 
thousand  dollars,  value  received,  payable  at  the  First  National  Bank,  Fort 
Scott,  Kansas,  with  interest  from  date  at  ten  per  cent,  per  annum,  the  same 
being  for  salwy  from  February  3,  1880,  to  February  3, 1882. 

"St.  Louis,  Fort  Soott  &  Wichita  R.  R.  Co. 

"By  A.  M.  Aters,  President. 

"Attest:     Ira  D.  Bronson,  Secretary. 
[Seal— St.  L.,  Ft.  S.  &  W.  R.  R.  Co.] 

— "That  said  note  was  for  salary  as  president  and  vice-president  and  general 
manager  from  February  23,  1880,  to  March  7,  1882,  and  by  mistake  the  re- 
cital was  as  above  set  forth.  Wherefore,  plaintiff  demands  judgment  on  said 
note  as  against  this  defendant  in  the  sum  of  ten  thousand  dollars,  with  inters 
est  at  ten  per  cent,  per  annum  from  March  10,  1882. 

"(2)  And  for  a  second  and  further  cause  of  action  this  plaintiff  says  that 
the  defendant  is  Indebted  to  this  plaintiff  for  salary  as  president  and  general 
manager  of  this  defendant  railroad  company  from  March  7, 1882,  to  March  7, 
1884,  at  an  agreed  and  understood  rate  of  five  thousand  dollars  per  year,  and 
this  plaintiff  alleges  that  he  was,  and  acted  and  performed  the  duties  and  seiT- 
ices  of  president  and  acting  general  manager  of  said  defendant  railroad  com- 
pany during  the  whole  period  of  time  from  March  7, 1882,  to  March  7, 1884,  and 
that  such  services  were  well  worth  the  sum  of  five  thousand  dollars  per  year. 

*' Second.  And  this  plaintiff  alleges  that  he  has  received  from  said  railroad 
company,  this  defendant,  at  various  times,  the  following  sums  and  amounts 
of  money,  which  he  hereby  credits  and  applies  upon  his  account  for  salary 
from  March,  1882,  to  March,  1884,  to-wit: 

By  com  dehvered  in  1882, $4860 

«•  1883,  -  .  .  .  62  35 

1883,  cash  received  to  settle  Whittaker  claims,  •  •      1,500  00 

Oct.  21,  1884,  cash  on  account,     •  «  •  •  3,000  00 


Total, $4,000  95 

v.l6p.no.9— 36 
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"Wherefore  plaintiff  demands  Judgment  against  the  defendant  in  the  sum 
of  ten  thousand  dollars,  with  interest  at  seven  per  cent,  on  five  thousand  dol- 
lars from  March  7, 1883,  and  interest  on  five  thousand  dollars  from  march  7, 
1884,  less  said  credit  of  four  thousand  six  hundred  and  95-100  dollars.  Where- 
fore, plaintiff  demands  judgment  against  the  defendant  for  fifteen  thousand 
three  hundred  and  nii\ety-nine  and  5-100  dollars  with  interest  at  ten  percent, 
per  annum,  from  March  10,  1882,  and  costs  of  this  action." 

On  January  10,  1885,  the  defendant  filed  its  answer,  in  words  and  figures 
as  follows,  to-wlt: 

ANSWER. 

**  (1)  The  defendant,  for  answer  to  the  first  cause  of  action  in  plaintiff's  pe- 
tition set  forth,  says  that  the  pretended  promissory  note  therein  set  forth  was 
not  executed  by  this  defendant  and  that  A.  M.  Ayers,  as  president,  and  Ira  D. 
Bronson,  as  secretary,  of  this  defendant  were  not  authorized  by  this  defendant 
to  execute  the  same,  and  that  the  same  is  not  the  note  or  obligation  of  tills 
defendant.  J.  H.  Biciiards, 

^A.  A.  Harris, 

" Attys.  for  Deft. 

*^  State  of  Kansas  f  County  of  Bourbon — ss. :  J..W.  Miller,  being  duly  sworn, 
says  that  he  is  the  vice-president  and  general  manager  of  the  defendant  herein, 
the  St.  Louis,  Fort  Scott  &  Wichita  Uailroad  Company;  that  he  has  read  and 
knows  the  contents  of  the  foregoing  answer;  and  that  he  verily  believer  the 
statements  therein  made  are  true.  J.  W.  Miller. 

"Sworn  to  and  subscribed  before  me  this  eighth  day  of  January,  1885. 
[Seal.]  "J.  S.  West,  Notary  PubUc 

"CJommission  expires  March  17, 1885. 

"(2)  For  a  second  and  further  answer  to  the  first  cause  of  action  in  plain- 
tiff's petition  set  forth,  defendant  says  that  it  is  and  has  been  a  duly  incor- 
porated railroad  company,  under  the  laws  of  the  state  of  Kansas,  from  and 
since  February  23,  1880;  that  the  plaintiff  was  one  of  its  original  promoters, 
incorporators,  and  directors,  and  has,  from  February  23,  1880,  continuously 
remained  a  director,  and  is  such  now,  having  during  all  that  time  assumed 
and  taken  upon  himself  the  duties  of  a  director,  and  continued  and  acted  as 
such;  that  on  February  28,  1880,  the  plaintiff  was  elected  president  of  this 
defendant,  and  acted  as  such  to  March  9,  1881,  at  which  time  he  was  elected 
vice-president  and  general  manager,  and  so  continued  and  acted  as  such  to 
March  10, 1882;  that  on  May  10,  1880,  the  plaintiff  was  elected  a  member  of, 
and  chairman  of,  the  executive  committee  of  the  board  of  directors  of  this  de- 
fendant; said  executive  committee  being,  by  resolution  of  the  board  of  direc- 
tors, vested  with  the  power  of  making  contracts,  transactHig  business,  and 
appointing  ofiicers  on  behalf  of  and  for  this  defendant,  and  from  May  10, 1880, 
to  March  10, 1882,  said  executive  committee  exercised  such  powers,  and  were 
during  that  time  mainly  the  managing  body  of  the  corporation;  that  previ- 
ous to  March  10,  1882,  no  promise,  agreement,  or  contract  had  been  made  by 
this  defendant  to  or  with  the  plaintiff  to  pay  him  any  sum  of  money  for  his 
services  as  president,  vic^president,  director,  or  general  manager;  that  he 
agreed  to  serve  as  such  without  the  payment  of  any  salary  therefor. 

"(8)  The  defendant,  for  answer  to  the  second  cause  of  action  in  plaintiff's 
petition  set  forth,  admits  the  payment  to  the  plaintiff  of  the  sum  of  4Mt> 600.95 
at  the  times  therein  stated;  but  defendant  says  that  this  sum  of  money  was 
paid  by  the  officers  of  this  defendant  without  authority  from  this  defendant, 
and  when  the  plaintiff  had  no  just  demand  therefor  against  this  defendant, 
and  that  the  plaintiff  wrongfully  appropriated  the  same  to  his  own  use;  and, 
except  as  herein  admitted,  defendant  denies  all,  each,  and  every  allegation  in 
said  second  cause  of  action  set  forth,  and  demands  judgment  against  plaintiff 
for  the  sum  of  $4,600.95,  and  interest  from  this  date. 


Digitized  by 


Google 


Kan.]  ST.  LOUIS,  f.  8.  a  w.  r.  co.  v,  tiernan.  '  647 

'^(4)  The  defendant,  for  further  answer  to  plaintifTs  petition  and  for  cause 
of  action  against  him,  says  that  this  defendant  was  duly  in^iorporated  as  a 
railroad  company  imder  and  by  virtue  of  the  laws  of  the  state  of  Kansas*  on 
February  23,  1880,  for  the  purpose  Of  constructing^ and  operating  a  line  of 
standard  gauge  railroad  from  a  point  on  the  eastern  line  of  said  state,  east  of 
Fort  Scott,  in*  Bourbon  county,  to  Kingman,  in  said  state, — a  distance  of 
about  250  miles;  and  that,  from  the  time  oC  its  incorporation  up  to  this  time, 
it  has  continuously  exercised  the  rights,  powers,  privileges,  and  franchises  of 
a  railroad  company,  under  the  laws  of  the  state  of  Kansas;  that  the  plaintiff 
was  one  of  its  original  promoters,  incorporators,  and  directors,  and  has,  from 
February  23,  1880,  continuously  remained  a  director,  and  is  such  now,  hav- 
ing dunng  all  that  time  assumed  and  taken  upon  himself  the  duties  of  a  di- 
rector, and  continued  and  acted  as  such;  that  on  February  28, 1880,  the  plain- 
tiff was  elected  president  of  this  defendant,  and  acted  as  such  to  March  9, 
1881,  at  which  time  he  was  elected  vice-president  and  general  manager,  and 
so  continued  and  acted  as  such  to  March  10,  1882;  that  on  May  10,  1880,  the 
plaintiff  was  elected  a  member  of,  and  chairman  of,  the  executive  committee 
of  the  board  of  directors  of  this  defendant,  said  executive  committee  being, 
by  resolution  of  the  board  of  directors,  vested  with  the  power  of  making  con- 
tracts, transacting  business,  and  appointing  ofllcers  on  belialf  of  and  for  this 
defendant;  and  from  May  10,  1880,  to  March  10, 1882,  said  executive  com- 
mittee exercised  such  powers,  and  were  during  that  time  mainly  the  manag- 
ing body  of  the  corporation;  that  as  such  president,  vice-president,  geneial 
manager,  member  of,  and  chairman  of,  the  executive  committee  of  the  board 
of  directors  of  this  defendant,  the  plaintiff  was  the  managing  and  chief  ad- 
ministrative officer  of  this  defendant;  that  on  January  12, 1881,  the  plaintiff 
and  one  A.  M.  Ayers,  who  was  then  a  director  and  vice-president  of  this  de- 
fendant, and  one  J.  J.  Franklin,  who  was  then  the  treasurer  of  this  defend- 
ant, purchased  of  one  M.  S.  Carter  the  road-bed  of  what  was  theretofore  known 
as  the  «Fort  Scott,  Humboldt  &  Western  Railroad  Company,'  in  the  coun- 
ties of  Bourbon  and  Allen  in  the  state  of  Kansas,  the  same  consisting  of  some 
grading  which  had  been  done  some  ten  years  prior  thereto  on  a  contemplated 
line  of  railroad  between  Fort  Scott  and  Humboldt,  but  which  had  long  been 
abandoned,  the  plaintiff,  said  Ayers,  and  Franklin,  paying  to  said  Carter 
therefor  the  sum  of  fifteen  thousand  dollars,  which  was  the  full  value  thereof; 
that  on  January  13,  1881,  at  a  time  when  this  defendant  was  greatly  indebted 
beyond  its  ability  to  pay,  and  when  very  little,  if  any,  of  its  line  of  railroad^ 
had  been  constructed,  the  plaintiff  and  said  Ayers  wrongfully,  fraudulently, 
and  in.  utter  disregard  of  the  duties  which,  as  officers  and  directors  of  this  de- 
fendant, they  ow^  to  it,  and  by  collusion  with  their  associate  officers  and  di- 
rectors, and  in  fraud  of  the  rights  of  this  defendant,  its  stockholders,  bond- 
holders, and  creditors,  the  public,  and  the  state  of  Kansas,  procured  their  said 
associate  officers  and  directors  to  purchase  of  them  the  said  road-bed  so  pur- 
chased of  said  Carter;  the  plaintiff  and  said  Ayers  having  previously,  on  No- 
vember 12,  1880,  procured  the  passage  of  a  resolution  to  that  effect  at  a  meet- 
ing of  the  board  of  directors  of  this  defendant,  aJb  which  the  plaintiff  and  said 
Ayers  were  present,  and  in  which  they  participated  and  voted  in  favor  of  said 
resolution.  As  the  purchase  piice  of  said  road-bed,  the  plaintiff,  said  Ayers, 
and  Franklin  procured  to  be  paid  to  themselves  of  the  moneys  of  this  defend- 
ant the  sum  of  two  hundred  thousahd  dollars,  the  same  having  been  Anally 
paid  to  them  June  12,  1882.  In  addition  to  the  said  sum  of  money  so  paid  to 
them  as  aforesaid,  the  plaintiff,  said  Ayers,  and  Franklin,  procured  to  be  is- 
sued to  themselves  three  million  six  hundred  thousand  dollars  of  the  capital 
stock  of  this  defendant;  the  plaintiff  receiving  as  his  share  of  the  money  so 
paid  the  sum  of  sixty-six  thousand  six  hundred  and  sixty-six  dollars,  sixty-six 
and  two-thirds  cents,  and  of  the  capital  stock  of  this  defendant  the  rfum  of 
one  million  two  hundred  thousand  dollars.    This  defendant  received  no  other 
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consideration  for  sa!d  sum  of  money  so  procured  by  said  parties  to  be  paid  to 
themselves,  and  the  capital  stock  of  this  defendant,  so  procured  by  them  to  be 
issued  to  themselves,  than  the  said  road-bed  so  purchased  by  them  of  said  Car- 
ter. This  defendant  further  says  that  its  capital  stock,  at  the  time  it  was  so 
procured  by  the  said  parties  to  be  issued  to  themselves,  was  of  the  value  of 
one  hundred  cents  on  the  dollar  Wherefore  defendant  prays  judgment 
against  the  plaintiff,  for  the  value  of  said  money  and  capital  stock,  in  the 
sum  of  three  million  eight  hundred  thousand  dollars.  Wherefore  upon  all 
causes  of  action  hereinbefore  stated  in  favor  of  the  defendant  and  against 
the  plaintiff,  the  defendant  prays  judgment  against  the  plaintiff  for  the  sum 
of  three  million  eight  hundred  and  four  thousand  six  hundred  dollars  and 
ninety-five  centb,  ($3,804,600.95.)" 

Afterwards,  and  within  the  time  required  by  law,  the  plaintiff  filed  his  re- 
ply to  defendant's  answer,  in  woi*ds  and  figures  as  follows,  to- wit: 

"reply. 

'^The  said  plaintiff,  for  reply  to  defenses  numbers  1  and  2,  in  defendant's 
answer  herein,  says  that  he  denies  each  and  eveiy  allegation  therein  con- 
tained.   For  reply  to  defendant's  answer  number  4,  filed  herein,  plaintiff  de- 
nies each  and  every  allegation  therein,  except  as  herein  specifically  admitted, 
and  plaintiff  says  that  he  and  A.  M.  Ayers  and  J.  J.  Franklin  were  the  own- 
ers of  the  road-bed  and  old  grade  of  the  Fort  Scott,  Humboldt  &  Western 
Railroad  Company  prior  to  the  organization  of  this  defendant  railroad  com- 
pany;  that,  upon  the  organization  of  this  present  railroad  comptmy,  defend- 
ant herein,  it  was  found  desirable  and  necessary  by  it  for  the  success  of  this 
defendant  corporation  in  building  its  proposed  line  of  railway,  to  acquire 
said  road-bed  of  the  Fort  Scott,  Humboldt  &  Western  Railroad  Company, 
and  upon  a  fair  and  full  presentation  of  all  the  facts  in  the  case  to  the  board 
of  directors  of  this  defendant,  and  without  any  fraud  or  collusion,  or  under- 
hand proceeding  whatever  this  plaintiff  and  his  associates  did  sell  the  same 
to  the  railroad  company,  this  defendant,  for  the  notes  of  this  defendant  in . 
the  sum  of  two  hundred  thousand  dollars,  and  for  a  majority  of  the  stock  of 
this  defendant  company  to  the  nominal  amount  of  its  face  value  of  three 
million  six  hundred  thousand  dollars;  that  said  notes  at  that  time  had  no 
value  whatever,  and  only  could  become  of  any  value  upon  the  success  of  the 
railroad  company  in  building  its  road;  the  said  stock  had  no  value  at  the 
time  of  said  sale,  and  has  no  market  value  now,  and  never  had  any  value  ex- 
cept for  the  purpose  of  securing  the  control  of  the  railroad  of  the  defendant; 
that  only  a  portion  of  said  notes  have  ever  been  paid;  that  said  company,  this 
defendant,  only  paid  a  fair  price  for  said  old  road-bed,  and  the  transactioa 
was  a  fair  and  valid  one  in  all  respects,  and  was  known  to,  and  ratified,  and 
aflarmed  by  all  the  stockholders  of  the  defendant  coi-poration.     And  for  a  fur- 
ther reply  to  said  answer  number  4,  this  plaintiff  says  that  more  than  two 
years  have  elapsed  since  said  transaction  up  to  the  bringing  of  this  suit.    And 
for  a  further  reply  this  plaintiff  says  that  more  than  three  years  have  elapsed 
between  said  transaction  and  the  bringing  of  this  action.    And  for  reply  to 
the  third  defense  set  up  in  defendant's  answer,  plaintiff  says  that  he  de- 
nies that  the  payment  therein  admitted  and  set  forth  was  the  unauthorized 
and  mistaken  act  of  the  officers  of  this  defendant,  but  was  a  duly-authorized 
payment  on  account  by  this  defendant  to  this  plaintiff  upon  account,  and  for 
the*  purpose  of  being  so  applied,  upon  a  due  presentation  of  an  account  for 
services  made  by  this  plaintiff  upon  the  defendant.    Wherefore  plaintiff  de- 
mands judgment  as  in  his  petition.'' 

Afterwards  defendant  filed  a  denial  of  plaintiff's  reply,  in  words  and  figures 
as  foUcws,  to- wit: 
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"DENIAL  OF  plaintiff's  REPLY. 

"Defei)dant,  with  reference  to  plaintiff's  reply  to  count  number  4  of  de- 
fendants answer,  denies  all,  each,  and  every  allegation  in  said  reply  contained, 
save  and  except  in  so  far  as  the  same  are  admissions  of  the  allegations  of  said 
count  number  4,  and  of  defendant's  right  to  recover  of  plaintiff  for  the  cause 
bf  action  therein  stated." 

On  October  5,  1885,  the  defendant,  by  leave  of  court,  filed  an  amendment 
to  its  answe? ,  which  is  as  follows  :• 

"AMENDMENT  TO  ANSWER. 

"(1)  Defendant,  by  leave  of  court,  first  had  and  obtained,  files  this,  its 
amendment  to  its  answer  herein,  and  says  that  the  plaintiff  signed  the  arti- 
cles of  incoiTX)ration  of  the  defendant,  and  became  a  director  thereof,  on  the 
nineteenth  day  of  January,  1880,  and  from  that  time,  up  to  the  time  of  filing 
said  answer,  continuously  remained  and  acted  as  a  director  of  the  defendant. 
(2)  That  the  plaintiff,  Ayers,  and  said  Franklin  paid  M.  S.  Carter  the  $15,- 
000  for  the  road-bed  of  the  Fort  Scott,  Humboldt  &  Western  Bailroad  out  of 
the  moneys  belonging  to  this  defendant." 

.  The  cause  was  tried  at  the  September  term,  1885,  by  the  court,  without  the 
intervention  of  a  jury,  by  agreement  of  parties,  upon  the  pleadings,  as  here- 
inbefore set  forth.  The  court  decided  the  issues  in  favor  of  the  plaintiff,  and 
rendered  a  judgment  in  his  favor,  the  journal  entry  of  which  is  as  follows: 

"Journal  of  the  District  CJourt  of  Bourbon  CJounty,  Kansas,  Octo- 
ber 5,  1885. 
^Francis  Tieman,  Plaintiff,  vs.  St,  Louis,  Fort  Scott  <&  Wichita  Railroad 

Company,  Defendant. 
"Now,  at  this  day,  this  cause  came  on  for  hearing  and  trial  by  the  court, 
both  parties  waiving  the  intervention  of  the  jury.  The  plaintiff  appeared 
by  £.  M.  Hulett  and  J.  D.  McOleverty,  his  attorneys,  and  the  defendant  by 
J.  H.  Richards,  A.  A.  Hfirris,  and  J  H.  Sallee,  its  attorneys;  and  the  court, 
having  heard  the  evidence  and  arguments  of  counsel,  and  considered  of  the 
same,  finds  upon  the  issues  joined  herein,  in  favor  of  the  plaintiff,  and  against 
the  defendant,  and  that  the  plaintiff  is  entitled,  in  accordance  with  the  allega- 
tions and  prayer  of  his  petition,  to  have  the  note  sued  on  reformed  as  prayed 
for,  and  for  judgment  upon  both  counts  of  said  petition.  It  is,  therefore,  by 
the  court  considered,  ordered,  and  adjudged,  that  said  plaintiff  have  and  re- 
cover of  and  from  the  said  defendant  the  sum  of  twenty  thousand  and  one 
dollars  and  fifty  cents,  and  his  costs,  to  be  taxed  herein;  and  execution  is 
awarded  herefor.  It  is  further  ordered  that  of  said  judgment  the  sum  of 
thirteen  thousand  six  hundred  and  fifty-three  and  30-100  dollars  shall  bear  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  and  the  sum  of  six  thousand 
three  hundred  and  forty-seven  and  20-100  dollars  shall  betir  interest  at  the 
rate  of  seven  per  cent,  per  annum.  To  said  finding  and  judgment,  and  to 
each  and  every  part  thereof,  the  defendant  duly  excepted  and  excepts." 

On  the  same  day,  to- wit,  October  5, 1885,  the  defendant  filed  its  motion  for 
a  new  trial  of  said  case,  which  is  in  words  and  figures  as  follows,  to- wit: 

"motion  for  new  trial. 
"Now  comes  the  defendant  and  moves  the  court  to  set  aside  the  judgment 
rendered 'herein,  and  to  grant  a  new  trial  in  this  action,  for  reasons  as  follows: 
(1)  The  said  judgment  and  decision  is  contrary  to  law.  (2)  The  said  judg- 
ment and  decision  is  not  sustained  by  sufficient  evidence.  (3)  Errors  of  law 
in  the  rejection  and  reception  of  testimony,  prejudicial  to  the  defendant,  oc- 
curring at  the  trial,  and  excepted  to  by  the  defendant  at  the  time.** 
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And  thereupon,  on  the  same  day,  to-wit,  October  5,  1885,  the  said  motion 
for  a  new  trial  coming  on  to  be  heard,  the  court  overruled  and  denied  it;  and 
the  journal  entry  overruling  said  motion  is  as  follows,  to-wit: 

"Journal  of  the  District  Court  of  Bourbon  County,  Kansas,  Octo- 
ber 5, 1885. 
''Francis  Tieman,  Plaintiff,  vs.  St.  Louis,  Fort  8eott  cfr  Wichita  Railroad 

Company,  D^endant. 

"Now,  on  this  fifth  day  of  October,  this  .cause  came  on  to  be  iieard  on  the 
motion  of  defendant  for  a  rehearing  and  a  new  trial  of  this  action,  and  the 
court,  after  having  heard  the  arguments  of  counsel,  and  being  fully  advised 
in  the  premises,  does  overrule  and  deny  said  motion,  to  which  ruling  of  the 
court  the  defendant  duly  excepted  and  excepts.  And  thereupon,  on  motion 
of  the  defendant,  sixty  days  are  given  defendant  to  make  and  serve  on  plain- 
tiff's counsel  a  case  made  for  the  supreme  court,  and  ten  days  thereafter  are 
granted  to  plaintiff's  counsel  to  make  and  serve  on  defendant's  counsel  amend- 
ments thereto,  and  five  days  thereafter  are  granted  to  defendant  to  present 
said  case  to  the  judge  of  this  court  for  signing,  settlement,  and  allowance." 

/.  H,  Richards,  A.  A.  Harris,  and  /.  H.  Sallee,  for  plaintiff  in  error.  /. 
2).  McCleverty  and  E,  M.  HvZett,  for  defendant  in  error. 

Simpson,  C.  The  investigation  of  the  important  questions  involved  in 
this  case  has  been  much  lightened  and  expedited  by  the  veiy  careful  and  ju- 
dicious pi-eparation  of  the  cause  for  review  in  this  court.  The  record  of  the 
case  made  is  printed  in  large,  clear  type,  supplied  witli  a  thorough  and  admi- 
rable index;  the  documentary  evidence  arrayed  in  the  natural  order  for  exam- 
ination; and,  in  a  word,  everytliing  has  been  done  to  lessen  the  labor  of  the 
court,  and  to  render  its  discharge  of  duty  easy  and  pleasant.  We  express  the 
obligation  of  the  court  to  counsel  for  plaintiff  in  error,  for  their  care  and  skiD 
in  the  preparation  of  the  case  for  review  here.  Counsel  on  both  sides  have 
exhausted  the  sources  of  information  on  the  legal  questions  involved,  and 
left  to  the  court  nothing  to  complain  of  in  this  regard.  Condensing  the  doc- 
umentary and  oral  evidence  into  a  brief  summary,  and  reciting  tl>em  in  chro- 
nological order,  the  material  facts  are  as  follows:  The  note  sued  upon  by  the 
plaintiff  below  was  executed  by  the  president  of  the  railroad  campany,  and  it 
was  claimed  that  this  was  done  in  pursuance  of  a  resolution  of  the  board  of 
directors,  adopted  at  a  meeting  held  on  the  tenth  day  of  March,  1882.  The 
authority  of  the  president  to  execute  the  note  is  denied  by  a  verified  answer. 
As  this  is  one  of  the  most  vigorously  contested  questions  in  the  case,  we  pass 
it  for  the  present. 

The  balance  of  the  plaintiff's  demand  against  the  railroad  company  consisted 
of  a  claim  for  salary  as  president  and  general  manager  from  March  7, 1882,  to 
March  7,  1884,  at  an  established  rate  of  $5,000  per  year;  and  about  this  part 
of  the  claim  there  does  not  seem  to  be  much  controversy.  The  answer  of  the 
defendant  below  alleges'  that  Tiernan  and  Ayers  were  promoters,  incorpom- 
tors,  and  directors  of  the  railroad  company,  and  that  Tiernan  was  its  president 
and  active  manager;  that,  while  acting  in  that  capacity,  he  and  Ayers,  on  the 
twelfth  January,  1881,  purchased  from  one  M.  S.  Carter  a  road-bed  of  a  de- 
funct railroad  corporation,  extending  from  Fort  Scott  to  Humboldt,  at  its  full 
value,  for  $15,000,  and  then,  in  collusion  with  other  certain  officers  and  direct- 
ors of  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company,  sold  it  to  that  com- 
pany for  the  sum  of  $200,000  cash,  or  its  equivalent,  and  $3,600,000  of  the  capi- 
tal stock  of  said  company ;  that  this  was  done  in  violation  of  their  obligations 
and  duties  as  officers  of  said  railroad  company;  that  the  stock  was  of  par 
value, — and  pray  a  judgment  against  Tiernan  for  $3,804,600.95. 

For  some  years  before  the  organization  of  the  St.  Louis,  Fort  Scott  & 
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Wichita  Railroad  Company,  there  had  been  graded  a  road-bed.  with  some 
bridges  built  on  it,  from  Fort  Scott  to  a  little  distance  beyond  Humboldt,  by 
an  organization  known  as  the  "Fort  Scott,  Humboldt  &  Western  Railroad 
Company."  The  length  of  this  road-bed  was  about  44  miles.  The  company 
that  had  graded  the  road-bed  and  built  the  bridges  had  failed,  and  one  M.  S. 
Carter  had  foreclosed  a  mortgage  against  it,  and  bid  in  its  property,  consist- 
ing of  the  road-bed  and  bridges,  and  had  become  the  absolute  owner.  On  the 
seveilteenth  day  of  February,  1880,  Carter  sold  tins  road-bed  to  Francis  Tier- 
nan  and  Alexander  M.  Ajrers.  together  with  all  maps  and  profiles  in  the  pos- 
session or  in  the  control  of  Carter,  of  said  line  of  road  between  Fort  Scott  and 
Huml)oldt,  and  thence  westward,  or  south-westward  through  the  state  of 
Kansiis.  The  consideration  of  this  sale  was  the  sum  of  $15,000,  to  be  paid 
as  follows:  $1,000  within  90  days,  and  $14,000  within  on&year,  and  the  ad- 
ditional agreement  that  the  said  Tiernan  and  Ayers  were  to  commence  witliin 
30  days  to  procure  the  unsecured  right  of  way  over  which  the  said  road-bed 
or  line  of  railroad  was  originally  surveyed,  established,  and  partially  graded; 
and  all  deeds  and  contracts  for  the  right  of  way,  side  tracks,  and  switches,  de- 
pot grounds,  tanks,  and  stock-yards  were  to  be  taken  in  the  name  of  M.S. 
Carter,  and  were  to  inure  to  his  benefit,  and  to  be  absolutely  his,  until  Tier- 
nan and  Ayers  paid  in  accordance  with  the  terms  herein  specified;  and  Tier- 
nan and  Ayers  agreed  that  within  90  days  they  would  use  their  best  endeavors 
to  secure  aid  to  said  road,  by  procuring  bonds  to  be  voted  by  the  various  munic- 
ipalities through  whi)3h  said  line  would  pass,  in  Bourbon  and  Allen  counties, 
and  that  all  such  aid  procured  in  the  construction  of  a  railroad  from  Fort 
Scott  to  Humboldt,  should  accrue  to  the  benefit  of  Carter  and  become  his 
property,  if  they  should  fail  to  pay  him  as  specified.  The  terms  of  this  agree- 
ment were  reduced  to  writing,  and  signed  by  the  parties,  on  the  seventeenth  day 
of  February,  1880.  The  first  one  thousand  dollars  was  paid  on  the  fourteenth 
of  May  following.  On  tlie  twenty-third  day  of  February,  1880,  the  charter 
of  the  St.  Louis,  Fort  Scott  &  Wichita  Rail roi\d  Company  was  filed  in  theofi^ce 
of  the  secretary  of  state.  It  was  signed  and  acknowledged  by  Francis  Tier- 
nan and  Alexander  M.  Ayers,  in  Champaign  county*  Illinois,  on  the  twentieth 
day  of  January,  1880.  On  the  twentieth  day  of  February,  1880,  the  company 
was  organized'  at  Fort  Scott  by  the  election  of  Francis  Tiernan  as  president; 
Alexander  M.  Ayers  as  vice-president;  and  Ira  D.  Bronson  as  secretary. 
On  the  seventeenth  day  of  April,  1880,  Tiernan  and  Ayers  sold  to  John  J. 
Franklin,  of  Philadelphia,  one-third  interest  in  the  road-bed  known  and  called 
the  "Fort  Scott,  Humboldt  &  Western  Railroad,"  commencing  at  Fort  Scott 
and  funning  to  Humboklt,  estimated  distance  44  nules,  for  the  consideration  of 
$25,000.  Of  that  amount  $5,000  was  to  be  paid  as  soon  as  Franklin  could  ex- 
amine the  title  and  approve  it,  and  the  sum  of  $20,000  to  be  paid  within  eight 
months.  When  Franklin  paid  the  $5,000  he  was  to  be  elected  treasurer  of 
the  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company.^ 

Some  time  during  the  month  of  May,  1880,  the  St.  Louis,  Fort  Scott  &• 
Wichita  Railroad  Company  made  an  agreement  to  purchase  the  old  road-bed 
of  the  Fort  Scott,  Humboldt  &  Western  Company,  and  it  is  this  agreement 
that  is  hereafter  referred  to  in  the  minutes  of  the  meeting  of  the  directors  of 
the  St.  Louis,  Fort  Scott  &  Wichita  Railroad,  held  on  November  12,  1880. 
On  the  twelfth  day  of  November,  1880,  the  directors  of  the  St.  Louis,  Fort 
Scott  &  Wichita  Iteilroad  adopted  a  resolution  approving  and  confirming  the 
contract  of  Tiernan,  Ayers,  and  Franklin  of  the  sale  by  them,  and  the  pur- 
chase by  the  company,  of  the  road-bed,  etc,  ordering  the  issue  and  delivery 
«f  the  stock  and  the  execution  and  delivery  of  orders  for  cash,  or  first  mort- 
gttge  bonds,  as  provided  in  the  agreement  of  sale.  On  the  third  day  of  De- 
cember, 1880,  Franklin  sold  to  Ira  J.  Bronson  all  his  right,  title,  interest,  and 
claim  in  and  to  the  St.  Louis.  Fort  Scott  &  Wichita  Railroad  Company,  and 
the  old  road-bed>  etc.    On  the  sixth  day  of  March»  1881,  at  a  meeting  of  the 
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stockholders  of  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company,  the 
following  resolution  was  adopted  by  a  vote  of  all  the  stockholders  present  in 
its  favor:  "Be  it  resolved  that  all  actions  of  the  board  of  directors  of  the  St. 
-Louis,  Fort  Scott  &  Wichita  Railroad  Company,  in  relation  to  selling  and  dis- 
posing of  the  capital  stock  of  said  railroad,  and  receiving  payment  therefor 
in  the  manner  and  kind  in  which  such  payments  were  made,  be,  and  they  are 
hereby,  approved  and  ratified."  The  road-bed  waa  paid  for  by  issuing  to 
Francis  Kiernan,  Alexander  M.  Ayers,  and  Ira  J.  Bronson,  or  his  assignee, 
each  $1,200,000  of  paid-up  capital  stock,  and  an  order  on  the  railroad  com- 
pany in  favor  of  each  one  of  these  persons  for  $66,666.66f  In  cash,  or  first 
mortgage  bonds;  but  the  order  for  cash  or  bonds  was  in  no  manner  to  become 
a  lien  on  that  part  of  the  road  running  from  Fort  Scott  to  a  point  where  it 
crosses  the  Kansas  City,  Lawrence  &  Southern  Kansas  Railroad  in  Allen 
county.  At  the  time  of  these  various  transactions  about  the  old  road-bed, 
there  had  been  no  amount  of  the  capital  stock  of  the  railroad  company  issued, 
the  first  being  issued  to  one  L.  M.  Hates  ofNew  York,  in  December,  1880. 
Bates  was  an  assignee  of  Ira  J.  Bronson,  for  a  part  of  Bronson 's  share  of  the 
stock  of  tl\e  purchase  of  the  road-bed. 

On  this  state  of  facts,  supplemented  by  the  other  acts  of  the  parties  that 
will  be  noticed  hereafter,  the  contention  of  counsel  for  plaintiff  in  error  is: 
First,  Tiernan  was  president,  general  manager,  and  chairman  of  the  execu- 
tive committee  for  two  years,  during  which  time  no  agreement  existed  whereby 
he  was  to  be  paid  for  his  services ;  and,  at  the  end  of  that  time,  he  and  his  as- 
sociate directors  could  not  legally  vote  him  a  salary  for  services  theretofore 
rendered.  Second.  Ayers,  Bronson,  and  Hill  were,  respectively,  vice-presi- 
dent, secretary,  and  superintendent  of  the  company  during  the  time  Tiernan 
was  president.  No  contract  or  agreement  had  been  made  whereby  they  were 
to  be  paid  a  salary,  nor  no  resolution  or  by-law  had  been  adopted  to  that  ef- 
fect. At  a  meeting  of  the  directors,  at  which  Tiernan,  Ayers,  Hill,  Bronson, 
and  another,  who  was  a  subordinate  officer  of  the  company,  only  were  present, 
and  no  notice  of  the  meeting  had  been  given  to  the  absent  directors,  a  resolu- 
tion could  not  be  legally  adopted  allowing  salaries  to  Ayers,  Bronson,  and 
Hill  for  services  theretofore  rendered,  and  authorizing  the  execution  of  the 
company's  notes  therefor.  Third,  The  by-laws  of  the  company,  ad(»pted  by 
the  stockholders  at. meeting  regularly  called  for  that  purpose,  provided  the 
manner  in  which  the  company's  notes  should  be  executed,  and  persons  who 
were  both  stockholders  and  directors,  and  who  had  favored  the  adoption  of 
such  by-laws,  could  not  ignore  them,  and  procure  the  company's  notes  to  be 
executed  to  themselves,  in  a  manner  difi'erent  from  that  prescribed  in  the  by- 
laws. Fourth,  Tiernan  and  Ayers,  occupying  the  positions  hereinbefore  re- 
cited, bought  in  an  old  road-bed  that  the  company  needed  for  ^15,000,  arid 
for  the  purpose  and  with  the  intention  of  selling  it  to  the  company,  with 
an  agreement  among  themselves,  Bronson,  and  Hill,  to  divide  the  profits  of 
the  transactions,  sold  it  to  the  company  for  ^200,000  cash  and  ^3,60U,000 
of  the  company's  capital  stock,  and  then  carried  out  their  agreement  about 
the  division  of  profits.  The  company  is  entitled  to  recover  of  Tiernan  the 
difference  between  the  price  paid  by  him  and  Avers  for  the  road-be<l  and 
that  at  which  they  sold  it  to  the  company.  Fifth.  Tiernan  and  Ayei-s  did 
not  disclose  to  any  of  their  associate  directors,  except  Bronson  and  Hill,  the 
price  paid  by  them  for  the  road-bed,  and  the  other  five  directors  had  no 
knowledge  on  that  subject.  Such  a  transaction  will  not  be  upheld  when  it 
is  challenged  in  a  proper  action  by  the  company.  Sixth,  Tiernan  took  ;^,G00,- 
000  of  the  company's  capital  stock  in. the  manner  above  set  forth,  and  in 
a  proper  action  by  the  company  he  is  answerable  to  it  for  the  par  value  of 
the  stock,  and  that  judgment  should  be  rendered  against  him  accordingly. 
Seoenth,  Tiernan  was  a  director  from  the  time  of  the  organization  of  the  com- 
IKiny  down  to  the  time  of  the  commencement  of  the  action  to  recover  for 
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the  mattei-s  hereinbefore  referred  to.  And  as,  during  all  that  time,  he  was 
trustee  for  the  company,  statutes  of  limitation  did  not  commence  to  run  as 
long  as  that  relation  continued. 

Contentions  as  to  the  Note.  Numerous  questions  arose  on  the  pleadings 
and  at  the  trial,  with  referenee  to  the  authority  of  the  board  of  directors  of  the 
railroad  company  to  execute  the  $10,000  note  set  forth  as  the  first  cause  of 
action  in  the  petition  of  the  plaintiff  below,  and  they  are  as  follows: 

First,  It  is  claimed  that  after  services  had  been  performed  by  Tiernan  as 
president  of  the  company,  without  any  express  agreement  as  to  their  value  and 
payment,  the  board  of  directors  could  not  legally  vote  him  a  salary  for  past 
services.  We  do  not  think  this  objection  fairly  states  the  facts  in  this  par- 
ticular case,  for  this  reason :  that  there  is  in  the  record  some  evidence  tend- 
ing to  show  that  there  was  a  common  understanding  among  those  persons 
who  were  actively  engaged  in  the  work  of  the  company,  that  they  were  to  re- 
ceive compensation  for^uch  services.  It  is  true  that  the  record  does  not  dis- 
close any  aflSnuative  action  by  the  governing  body  of  the  company,  at  the 
commencement  of  these  services,  or  for  a  long  time  thereafter,  declaring  a 
liability  and  providing  a  measure  of  compensation  in  respect  to  them,  but  the 
fact  remains  that  they  all  went  to  work  with  a  common  understanding  that 
if  their  united  efforts  were  successful,  and  anything  substantial  resulted  from 
their  labors,  fair  pay  for  labor  performed  would  follow.  It  must  be  recol- 
lected that  the  only  capital  this  railroad  company  possessed  at  its  birth,  and 
in  its  earlier  struggles  for  existence,  was  the  energy  and  capacity  of  Tiernan,^ 
Ayers,  Bronson,  and  Hill.  They  necessarily  reserved  the  question  of  com-' 
pensation  for  the  future  to  be  settled  and  determined  by  the  success  attained; 
for,  without  their  labors  resulted  in  the  construction  and  equipment  of  a  rail- 
road, there  would  be  no  revenue  produced  suflScient  to  pay  expenses  or  sala- 
ries. If  their  projected  road  became  an  accomplished  fact,  the  measure  of 
compensation  was  to  be  determined  by  the  degree  of  success.  If  there  is  any 
one  thing  more  manifest  in  the  record  than  all  others,  it  is  the  tireless  energy 
and  wonderful  management  of  these  four  men  in  the  organization  of  the  com- 
pany, and  the  success  of  the  enterprise.  It  may  be  fairly  said  that  the  resolu- 
tion of  the  board  of  directors  of  the  company,  passed  on  the  tenth  day  of  March, 
1882,  allowing  salaries  to  the  persons  therein  named,  was  but  expressive  of 
the  common  understanding  had  at  the  commencement  of  the  work,  that  they 
were  to  be  paid  a  reasonable  compensation  for  services  rendered,  whenever 
the  success  of  the  enterprise  justified  the  payment. 

This  case  differs  from  that  of  Bank  v.  Drake,  29  Kan.  311,  in  this  respect, 
for  in  the  reported  case  it  was  claimed  on  the  part  of  the  bank  that  when  Drake 
was  appointed  cashier  he  had  agreed  to  act  without  compensation.  He  was  a 
large  stockholder;  he  was  allowed  room  in  which  to  transact  his  private  busi- 
ness, and  space  in  the  safe  of  the  bank  in  which  to  deposit  his  valuable  pri- 
vate papers;  and  because  he  owned  a  large  share  of  the  stock,  and  was  al- 
lowed these  other  privileges  and  facilities  for  the  transaction  of  his  private 
business,  he  assumed  the  duties  of  cashier  without  other  compensation.  It 
is  said  in  that  case,  (page  330:)  "As  this  case  goes  back  for  a  new  trial,  we 
desire  to  add,  to  guard  against  any  misconceptibn,  that  we  do  not  agree  with 
all  the  authorities  heretofore  cited  as  to  the  lack  of  power  on  the  part  of 
the  directors  to  appropriate  money  in  payment  of  the  salary  of  the  cashier  or 
other  officers,  after  the  services  have  been  rendered;  and  in  cases  where  such 
cashier  or  other  officer  happens  to  be  a  director,  we  think  the  rule  is,  in  the 
absence  of  positive  restrictions,  that  an  executive  office  like  that  of  cashier  is 
entitled  to  reasonable  compensation  for  his  services,  and  that  the  directors  have 
power  to  fix  the  salary  after  the  expiration  of  the  term  of  office,  and  this, 
though  the  appointee  is  also  a  director,  and  continues  to  be  such,  while  hold- 
ing the  independent  office."  We  conclude  therefore,  that  the  board  of  direc- 
tors had  the  power  to  pass  the  resolution  of  the  tenth  March,  1882,  for  the 
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reason  that  it  only  expressed  a  previous  agreement,  and  that  they  had  the  right 
to  award  reasonable  compensation  to  an  officer  for  services  performed,  after 
they  had  been  rendered.  It  is  not  necessary,  in  view  of  the  fact  that  there 
is  ample  testimony  in  the  record  to  estHblish  the  common  understanding  ex- 
isting a!s  to  compensation,  to  sustain  our  ruling  in  the  case  by  that  of  the 
Drake  Case,  The  writer  of  this  opinion  has  serious  doubts  as  to  the  applica- 
tion of  the  rule  in  that  case  to  the  facts  here  presented,  and  is  very  decided  in 
his  conviction  that  such  a  rule  can  only  be  supported  with  reference  to  a  class 
of  appointive  officers  who  have  no  control  over  the  management  and  disposi- 
tion of  the  property  of  a  corporation.  It  is  very  clear  that  the  learned  judge 
who  delivered  the  opinion  in  the  Drake  CoBe,  and  had  considered  all  the  cases 
now  cited,  had  the  distinction  between  managing  and  controlling  officers  and 
ministerial  ones  in  mind,  and  that  his  remarks  were  made  with  reference  to 
that  distinction. 

Second,  It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  resolution  of 
the  board  did  not  authorize  the  execution  and  delivery  of  a  note  of  $10,000  to 
Tiernan  for  his  services.  The  answer  of  the  company  denied  the  authority 
of  its  officers  to  execute  the  note  sued  upon.  The  answer  was  supported  by 
an  affidavit,  and,  while  tliis  raised  the  other  question  disposed  of  above,  this 
question  still  remains.  The  minutes  of  the  proceedings  of  the  directors*  meet- 
ing held  on  the  tenth  day  of  March,  1882,  recite  that  "whereas  the  salaries  of 
A.  M.  Ayers,  president,  F  Tiernan,  vice-president  and  general  manager, 
J.  D.  Hill,  superintendent,  and  Ira  J.  Bronson,  secretary  and  treasurer,  not 
having  been  lieretofore  (ixed,  therefore  it  is  resolved  that  the  salaries  of  each 
of  said  officers  be  and  the  same  are  now  fixed  at  $5,000  per  annum,  from  the 
fourth  day  of  March,  1881,  to  March  7,  1882;"  and  "whereas,  there  is  due  F. 
Tiernan,  $5,000  on  said  salaiy,*'  etc.,  and  "whereas,  this  railroad  company 
is  now  unable  to  pay  such  salary,  therefore  be  it  resolved  that  the  railroad 
company,  by  its  president  and  secretary,  at  once  execute  and  deliver  its  prom- 
issory note  for  the  amount  herein  specified. "  Then  follows  a  resolution  pledg- 
ing some  Eureka  township  bonds  to  secure  the  payment  of  the  note,  but  these 
are  not  material.  It  was  under  and  by  virtue  of  the  authority  of  this  reso- 
lution that  the  $10,000  note  sued  upon  was  executed.  The  plaintiff  below 
claimed  that  the  record  of  the  minutes,  when  rightfully  understood,  would 
show  the  amount  recited  to  be  due  Tiernan  as  $10,000,  instead  of  $5,000;  that 
the  intention  of  all  present  and  participating  in  the  meeting  was  to  authorize 
the  execution  of  a  $10,000  note,  and  that  the  record  originally  read  $10,000, 
but  had  been  changed  to  $5,000.  They  introduced  the  testimony  of  several 
witnesses  upon  this  question,  over  the  objection  of  the  railroad  company ,  and 
may  fairly  be  said  to  have  established  this  state  of  facts:  that  the  original  pro- 
ceedings of  the  meeting  were  noted  on  loose  sheets  of  paper,  and  afterwards 
transcribed  from  those  loose  sheets  onto  the  record-book,  and  the  explanatory 
evidence  consisted  of  a  book  called  the  record  of  "Bills  Payable,"  in  which 
was  recited  the  notes  executed  by  the  railroad  company.  These  recitals  were 
made  up  by  the  direction  of  Bronson,  the  tre^asurer,  the  entries  being  made 
a  short  time  after  the  notes  were  executed.  This  book  showed  under  the 
date  of  March  10,  1882:  "Time  180  days."  Drawer,  "The  St.  Louis,  Fort 
Scott  &  Wichita  Railroad  Company, "  in  favor  of  "  Francis  Tiernan. "  Where 
payable,  "The  First  National  Bank  of  Fort  Scott."  Due,  "September  6, 1882." 
Amount,  "$10,000. "  Bronson  testified  that  he  had  in  his  possession  the  orig- 
inal short  notes  of  the  proceedings  of  the  meeting,  made  on  the  day  it  wns 
held,  and  as  the  transaction  occurred.  They  read  as  follows,  ** March  10, 
1882,  board  convened  pursuant  to  adjournment.  Present  same  as  yesterday. 
Motion  by  Hill  as  to  Malin  bonds  carried.  Motion  for  salaries  $5,(K)0  per  an- 
num. Motion  as  to  note  180  days  and  Eureka  bonds  carried."  Bronson  pro- 
duces a  second  paper,  identifies  it  as  his  handwriting,  but  does  not  give  a  very 
satisfactory  account  of  its  origin.    The  contents  of  this  paper  are  substan- 
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tially  those  of  the  first,  except  that  the  proceedings  of  the  meeting  are  in 
greater  detail.  In  this  paper  there  is  the  statement  that  there  is  due  Tiernan 
on  his  salary,  the  sum  of  810,000.  It  whs  first  inserted  in  figures  $5,000, 
and  that  is  crossed  out  by  parallel  lines  being  drawn  over  it  with  a  pen,  and 
followed  by  the  figures,  $10,000.  Herrick,  a  clerk  of  Bronson's,  who  tran- 
scribed the  minutes  from  these  loose  papers  into  the  record-book,  testifies  that 
he  had  first  written,  "whereas  there  is  due  Tienian  on  his  salary,  $10,000," 
and  had  subsequently  erased  $10,000,  and  written  $5,000,  but  that  he  had  no 
recollection  positively  why  the  change  was  made,  and  that  the  erasure  could 
be  seen  from  the  under  side  by  looking  through  the  leaf.  Hill,  who  intro- 
duced the  resolution  about  the  salaries  testified  that  the  object  and  purport  of 
the  resolution  was  to  fix  the  salaries  of  these  officers  at  $5,000  per  annum  for 
each  year,  for  all  the  time  past,  and  all  the  time  to  come  in  the  future. 

This  is  enough  of  the  evidence  to  show  the  character  of  the  objection  to  its 
introduction  made  by  the  railroad  company.  This  object  is  twofold.  In  one 
of  its  features  it  is  technical,  being  confined  to  the  admissibility  of  parol  evi- 
dence to  vary,  contradict,  or  impeach  the  record.  The  other  feature  goes  to 
the  authority  of  the  board  of  directors  to  execute  the  notes  of  the  company 
except  in  the  manner  and  under  the  conditions  prescribed  in  its  by-laws.  On 
the  first  feature  or  reason  given  to  sustain  the  objection,  we  think  reason  and 
authority  alike  concur  in  affirming  the  ruling  of  the  trial  court.  That  parol 
testimony  is  admissible  for  the  pui-pose  for  which  it  was  issued  in  this  case,  is 
manifest  from  the  decision  of  this  court  in  the  case  of  Troy  v  Railroad  Co.^ 
11  Kan.  519;  and  this  on  the  theory  most  favorable  to  the  plaintiff  in  error— 
V  that  the  record-book  absolutely  stated  that  the  amount  due  was  $5,000. 

The  precise  contention  here  is,  what  did  the  record  say, — $5,000  or  $10,000? 
Herrick  says  that  it  was  first  written  $10,000,  and  then  changed  lo  $5,000» 
and  this  leaves  the  question  as  to  what  are  the  facts  an  open  one.  Officiid 
bodies,  such  as  the  board  of  directors  of  a  railroad  company,  have  the  same 
right  as  courts  of  record  to  make  their  journals  speak  the  truth ;  or,  if  a  ques- 
tion arises  as  to  just  what  facts  the  record  does  state  where  it  contains  eras* 
ures  and  interli nations,  what  did  transpire,  and  was  attempted  to  be  recorded, 
can  b^  established,  to  aid  in  the  construction  of  the  recitations  on  the  record. 
We  are  not  disposed  to  disturb  the  finding  of  the  trial  court  in  this  respect, 
necessarily  included  in  the  general  judgment  rendered  in  favor  of  the  plain- 
tiff below,  because  it  seems  to  have  been  amply  justified  by  the  evidence  in- 
troduced, and  this  evidence  is  reinforced  by  the  strongly  suggestive  fact  that 
on  the  very  day  that  this  resolution  was  adopted,  the  note  was  executed  for 
$10,000. 

The  other  ground  of  objection  can  be  stated  in  a  few  words.  A  by-law  of  the 
company  adopted  at  a  meeting  of  the  stockholders,  provided :  "If  cases  arise  in 
which  it  may  become  necessary  to  issue  the  notes  of  the  company,  instead  of 
its  acceptances,  such  shall  be  drawn  by  the  auditor,  to  the  president,  or  vice- 
president,  countersigned  by  the  treasurer,  and  a  proper  record  made  of  their 
maturity  by  the  latter  officer."  AV'ho  shall  determine,  when  It  shall  become 
necessary  to  issue  the  notes  of  the  company,  but  the  governing  body, — the 
board  of  directors  ?  Then  the  objection  goes,  not  to  the  authority  of  the  board, 
but  the  mere  form  of  the  note.  It  is  objected  to  because  not  drawn  in  ac- 
cordance with  the  requirements  of  the  by-laws.  It  is  in  effect,  saying,  we 
will  not  pay  this  paper  because  it  is  not  in  exact  accordance  with  the  form  we 
have  prescribed  for  our  notes.  We  suppose  that  in  the  absence  of  any  by-law 
prescribing  the  form,  or  authorizing  the  issuance  of  promissory  notes  of  the 
corporation,  if  it  become  necessary  in  the  transaction  of  the  ordinary  busi- 
ness of  the  company,  the  president,  by  the  order  of  the  board  of  directors, 
could  execute  the  promissory  note  of  the  corporation  for  a  valuable  considera^ 
tion,  and  as  this  objection  is  clearly  technical,  and  goes  to  the  form,  and  not 
to  the  substance,  it  ought  not  to  be  allowed  to  bar  a  recoveiy.    The  execu- 


Digitized  by 


Google 


556  PACIFIC  REPORTER.  [Kan. 

tion  of  the  note  is  the  act  of  the  company,  done  in  pursuance  of  an  order  made 
at  a  meeting  of  its  directors,  made  in  accordance  with  an  agreement  between 
its  creditors  and  the  company,  delivered  because  the  company  had  not  the 
money  to  pay  for  services  rendered,  and  for  whicli  payment  was  due  and 
ought  to  have  been-raade;  and  the  company  ought  not  now  to  be  allowed  to 
say  we  will  not  pay  this  company's  note  because  it  is  not  drawn  in  strict  con- 
formity to  the  company's  by-laws.  Even  a  curaory  glance  at  the  two  author- 
ities cited  by  counsel ..(fi^amw^;  y,  I£oHaday,lW oolw  400;  Charitable  Corp, 
v.  Sutton,  2  Atk.  400.)  ought  to  have  satisfied  them  that  in  those  cases  the  couit 
was  considering  matters  of  substance,  and  not  of  form.  The  question  as  to 
whether  the  facts  existed  that  authorized  the  officers  of  a  railroad  company  to 
execute  its  notes,  is  a  different  question  from  whether  the  notes  are  in  the 
exact  form  prescribed  in  the  by-laws  or  not.  The  first  determines  the  exist- 
ence of  the  notes;  the  other  concedes  the  right  to  issue,  but  insists  on  a  cer- 
tain prescribed  form.  In  Samuel  v.  Holladay,  1  Woolw.  400,  the  question  was 
whether  or  not  a  deed  of  trust  was  void,  because  the  meeting  of  directors  at 
which  it  was  executed  was  held  without  the  notice  prescribed  for  such  meet- 
ing by  the  by-laws  of  the  company.  In  Charitable  Corp*  v.  Sutton,  2  Atk. 
400,  the  officers  of  the  company  lent  money  on  pledges,  repeated  loans  on  the 
same  pledges,  and  on  imaginary  pledges,  in  violation  of  the  by-laws. 

Third.'  Another  error  assigned  and  urged  for  reversal  is  this:  The  court 
admitted  the  note  to  go  to  the  jury  when  only  the  signature  of  the  officers  ex- 
ecuting it  had  been  proved,  and  this  was  done  over  the  objection  of  the  plain- 
tiff in  error.  The  authority  of  the  officers  of  the  company  who  had  executed 
the  note  to  make  it  was  put  in  issue  by  the  sworn  answer  of  the  company; 
and,  under  the  state  of  the  pleadings  at  the  time  of  the  trial,  some  prelimi- 
nary proof  of  the  authority  of  the  officers  to  execute  the  note  should  have  been 
given,  before  it  could  be  permitted  to  be  read.  If  this  ruling  stood  alone,  iso- 
lated from  the  other  facts,  and  rulings  of  the  court,  it  could  not  be  sustained; 
but  the  error  was  subsequently  cured  by  the  admission  of  the  parol  and  other 
evidence  heretofore  noticed,  tending  to  show  the  power  of  the  officers  under 
the  resolution  adopted  at  the  meeting  on  the  tenth  March,  18o2,  and  hence 
the  ruling  complained  of  does  not  operate  to  the  prejudice  of  the  plaintiff  in 
error,  ^.  • 

This  disposes  of  the  first  three  contentions  of  the  plaintiff  in  error. 

As  to  the  Two  Years^  Salary.  Counsel  for  the  plaintiff  in  error  does  not 
indulge  in  a  very  lengthy  controversy  about  the  two  years'  salary  that  consti- 
tutes the  second  cause  of  action  in  the  petition  of  the  plaintiff  below,  but  wliat 
is  said  may  be  resolved  into  these  two  objections: 

First,  The  resolution  adopted  by  the  board  of  directors  at  the  meeting  held 
on  the  tenth  March,  1882,  did  not  fix  the  salary  for  the  future. 

Second,  The  payments  made  thereon,  made  by  the  auditor  of  the  company, 
were  without  authority,  and  did  not  bind  the  company  to  make  any  further 
payments. 

The  proper  solution  of  the  first  objection  depends  upon  the  construction  to 
be  given  the  resolution  of  the  tenth  of  March,  1882.  Construing  it  in  the 
light  of  the  testimony  of  its  author,  and  it  appears  that  it  was  intended  to  fix 
the  salary  at  ^5.000  per  annum,  for  the  past  and  for  the  future,  and  in  the 
absence  of  all  evidence  it  would  seem  that  this  was  the  natural  inference  from 
the  words  of  the  resolution.  The  salary  is  fixed  at  a  definite  sum  per  annum, 
and  then,  in  view  of  all  the  other  facts  apparent  on  the  face  of  this  resolution, 
it  is  determined  what  is  due  for  past  services.  Under  and  by  virtue  of  this 
resolution,  as  it  remained  on  the  record  of  the  proceedings  of  the  board  of  di- 
rectors, any  person  who  had  succeeded  Tiernan  in  the  office  could  have  rea- 
sonably concluded  that  his  salary  was  fixed  at  ^,000  per  annum.  There  does 
not  seem  to  be  any  dispute  but  that  Tiernan  performed  the  services  for  the 
payment  of  which  he  seeks  to  recover,  and  as  the  record  discloses  that  about 
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this  time  he  sold  out  all  the  stock  he  had.  and  the  others  ceased  to  have  any 
connection  with  the  company,  Tiernan  could  certainly  recover  the  value  of 
services  performed  at  the  rate  established  by  the  resolution,  without  there  is 
some  affirmative  showing  of  a  different  agreement. 

A  very  short  statement  will  dispose  of  the  second  objection.  Tiernan  was 
performing  the  duties  of  president  and  general  manager  of  the  railroad  com- 
pany from  March  7,  1872,  to  March  7,  1874.  During  this  time  he  was  paid 
in  cash  and  articles  prescribed,  the  sura  of  ^,600.95.  These  payments  were 
made  by  the  auditor  of  the  company,  the  last  one  of  $3,000,  cash,  being  made 
on  the  twenty-first  day  of  October,  1884,  at  a  time  long  subsequent  to  the  per- 
formance of  the  services.  This  payment  was  made  by  the  order  of  one  Mil- 
ler, who  was  then  vice  president  and  general  manager  of  the  company,  who 
gives  the  reasons  that  prompted  the  payment,  in  his  testimony.  A  part  pay- 
ment is  an  admission  of  some  liability.  We  think  that  the  officers  of  the  com- 
pany, under  the  facts  heretofore  stated  with  reference  to  the  resolution  of  the 
board  of  directors,  had  authority  to  make  the  payment,  and  that  Tiernan  is 
entitled  to  recover  the  balance  due. 

As  to  the  lioad'hed.  (1)  Some  very  important  questions  grow  out  of  the 
purchase  of  the  road-bed  by  Tiernan  and  his  associates,  and  their  sale  of  it  to 
the  railroad  company.  It  is  alleged  in  the  answer  of  the  railroad  company 
that,  at  the  time  the  purchase  was  made,  Tiernan  was  one  of  the  incorpo- 
rators and  directors  of  the  company,  and  occupied  such  a  position  towards 
the  company,  that  whatever  dealings  he  had  respecting  the  road-bed,  resulted 
to  the  benefit  of  the  corporation ;  or,  if  this  Is  not  so,  then  if  he  made  the  sale 
to  the  com^ny  while  acting  in  the  capacity  of  president  and  director,  he  was 
bound  to  disclose  the  price  he  paid;  the  profit  he  was  making;  and  that  the 
whole  transaction  must  be  characterized  by  fair,  open,  and  unmistakable  can- 
dor iniill  its  features.  The  first  question  w^e  shall  discuss,  is,  were  the  defend- 
ants in  error,  Tiernan  and  Ayers,  corporate  fiduciaries  at  the  time  they  pur- 
chased the  road-bed?  They  signed  and  acknowledged  the  charter  of  the  St. 
Louis,  Fort  Scott  &  Wichita  Railroad  Company  on  the  twentieth  day  of  Jan- 
uary, 1880,  at  Champaign  county,  state  of  Illinois.  It  was  filed  with  the  sec- 
retary of  state  on  the  twenty-third  day  of  February,  1880.  The  contract  of 
purchase  of  the  road-bed  was  made  on  the  seventeenth  day  of  February,  1880. 
It  thus  appears  that  the  road-bed  was  purchased  before  the  railroad  company 
liad  any  existence.  Section  10,  c.  23,  Comp.  Laws  Kan.  (Pass.)  1885,  (being 
the  act  ct)ncerning  private  corporations,)  is  as  follows:  "Sec.  10.  The  exist- 
ence of  the  corporation  shall  date  from  the  time  of  filing  the  chaiter,  and  the 
certificate  of  the  secretary  of  state  shall  be  evidence  of  the  time  of  such  fil- 
ing. "  This  express  statutory  declaration  determines  tlie  fact  that  the  rail- 
road company  had  no  existence  prior  to  the  twenty-third  day  of  February. 
Important  legal  consequences  flow  from  this  determination.  The  legislature 
has  prescribed  the  act  that  gives  life  to  a  corporation,  and  the  date  of  the  per- 
formance of  that  act  is  the  birthday  of  its  creation.  From  the  moment  of  the 
filing  of  the  charter  with  the  secretary  of  state,  the  duties  and  obligations  of 
those  named  as  its  first  directors  began.  There  could  not  liave  existed  any 
fiduciary  relations  before  that  time,  because  there  was  no  corporation  in  ex- 
istence to  create  them.  It  is  clear,  then,  that  at  the  time  the}?  made  the  pur- 
chase of  the  road-bed,  they  were  not  directors,  and  did  not  occupy  such  a  re- 
lation of  confidence  and  trust  to  this  railroad  company,  that  this  purchase 
was  presumably  for  its  benefit,  or,  by  operation  of  law,  resulted  in  its  favor. 
All  such  theories  and  considerations  are  swept  out  of  our  pathway  by  the  vig- 
orous terms  of  the  statute. 

It  is  sometimes  the  case  that  parties  who  are  dealing  with  each  other  about 
the  organization  of  a  corporation  make  such  declarations,  or  give  such  pledges 
respecting  its  future  creation,  that  causes  of  action  arise  between  them  that 
must  be  settled  in  accordance  with  the  recognized  rules  of  law,  with  reference 
lo  contracts,  agency,  or  partnership.    There  is  nothing  developed  in  the  reo- 
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ord  that  justifies  the  assertion  that  such  causes  of  action  arose  against  Tier- 
nan  and  his  associates  on  behalf  of  others  who  participated  in  the  organiza- 
tion. We  do  not  believe  that  any  one  would  seriously  contend  for  a  single 
moment  that  there  is  such  a  statement  of  facts  in  the  record  that  if  Tiernan 
had  refused  to  sell  his  road-bed  to  the  railroad  company  it  could  have  enforced 
the  sale.  To  make  him  responsible  in  this  action  there  must  be  an  affimative 
showing  that  at  the  time  he  made  the  purchase  he  was  either  acting  for  and 
on  behalf  of  the  compajiy,  or  that  he  so  assumed  to  act,  or  that  he  occupied 
such  a  relation  of  trust  and  confidence  with  respect  to  the  company  that  his 
purchase  resulted  to  its  benefit,  and  not  to  his  own  profit.  The  first  we  re- 
gaitl  as  impossible,  because  at  that  time  the  company  had  no  existence,  and 
hence  he  could  not  have  acted  on  its  behalf  or  authority,  and  for  the  same 
reason  he  could  not  have  assumed  to  act  for  a  corporation  when  there  was 
none  in  being. 

(2)  It  is  alleged  in  the  answer  of  the  railroad  company  tliat  Tiernan  was 
a  promoter  of  the  railroad  company,  and  the  same  statement  is  repeated  in 
the  briefs  with  italicized  vigor,  and  great  stress  seems  to  be  laid  upon  the 
assumed  fact.  This  word  promoter  had  its  origin  in  the  methods  by  which 
joint-stock  companies  were  formed  in  England,  where  by  law  they  were  de- 
clared partnerships.  Subsequently,  when  the  era  of  railroad  building  began 
in  that  country,  the  business  of  promoting  the  organization  of  such  com- 
panies assumed  definite  fonn,  The  ordinary  proceeding  was  this:  The  pro- 
moter introduces  the  enterprise  to  the  notice  of  persons  of  wealth  in  the  local- 
ity through  which  the  line  of  the  road  is  proposed  to  be  located,  informing 
them  of  its  nature  and  prospects,  furnishing  an  estimate  of  Its  probable  cost. 
These  persons  were  solicited  to  aid  by  their  influence  or  subscriptions,  or 
^both.  Enough  persons  were  secured  to  constitute  a  provisional  committee, 
and  then  this  committee  appoints  from  tlieir  number  a  managing  committee, 
who  issue  a  prospectus,  announcing  the  nature  and  probable  profits  of  the 
scheme,  the  proposed  means  to  carry  it  out,  the  amount  of  capital  required, 
the  number  and  price  of  shares,  and  other  details,  to  which  is  generally  at- 
tached the  names  of  the  promoters,  with  references  to  the  names  of  those  per- 
sons constituting  the  provisional  committees.  If  all  this  resulted  in  fair 
probabilities  of  success,  application  was  then  made  to  parliament  for  a  bill 
of  incorporation.  If  the  scheme  failed,  the  expenses  incurred  gave  rise  to 
litigation,  and  many  questions  as  to  the  liability  of  these  committees  and  of 
the  promoters  were  deteimined.  If  the  incorporation  was  secured  by  the  ac- 
tion of  parliament,  then  another  class  of  questions  arose  as  to  what  acts  of 
the  promoters  could  be  ratified  by,  and  what  acts  resulted  to  the  benefit  of, 
the  incorporation,  and  many  others  growing  out  of  the  condition  of  affairs. 
That  has  no  resemblance  to  our  meth^  of  organizing  Corporations.  It  is  true 
that  the  word  has  been  found  to  have  its  uses  in  our  jurisprudence,  but  in 
a  much  more  restdcted  sense  than  that  used  in  the  English  reports. 

The  American  cases  upon  this  subject  are  not  very  numerous  and  most  all 
of  them  will  be  found  in  16  Amer.  Law  Rev.  671,  and  in  1  Mor.  Corp.  54&. 
Assuming  that  a  promoter  is  a  person  who  organizes  a  corporation,  and  that  he 
intends  to  sell  its  property,  or  to  subscribe  for  its  stock,  or  to  take  an  active 
part  in  its  management  and  business,  let  us  inquire  if  there  are  sufficient  facts 
recited  in  this  record  to  determine  that  the  fiduciary  relation  of  promoter  of 
this  corporation  was  ever  assumed  by  Tiernan,  or  if  his  acts  in  respect  to  its 
organization  were  such  that  a  relation  of  this  character  could  fairly  be  in- 
ferred. To  start  on,  there  is  not  one  single  word  of  parol  testimony  that  can 
be  fairly  said  to  authorize  an  inference  that  Tiernan  .was  the  promoter  of  the 
corporation.  It  does  not  appear  that  he  ever  advised  or  suggested  the  organ- 
ization of  the  company.  In  the  next  place,  there  is  nothing  in  very  many 
voluminous  written  instruments  in  the  record  that  justifies  any  such  infer- 
ence. The  charter  itself  would  seem  to  rebut  any  such  conclusion,  so  far  as 
Tiernan  was  concerned,  as  it  was  signed  and  ac'k;nowledged  by  him  in  the 
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state  of  Illinois.  There  is  nothing  to  justify  the  allegation  in  the  answer  of 
the  railroad  company,  or  the  assumption  of  its  counsel  in  their  briefs,  that 
Tiernan  was  a  promoter  of  the  company.  There  is,  in  the  written  agreement 
between  Tiernan.  Ayers,  and  Franklin,  wliereby  a  one-third  interest  in  the 
road-bed  purchased  by  tliem  from  Carter  was  sold  to  Franklin,  an  understand- 
ing on  tlie  part  of  Franklin  that  if  Tiernan  and  Ayers  wish  to  sell  the  road- 
bed to  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company,  Franklin  will 
join  in  the  conveyance  of  it  to  the  company,  if  his  share  in  the  purchase  money 
is  not  less  than  ^0,000;  but  this  agreement  was  made  on  the  seventh  day  of 
April,  1880,  after  the  purchase  by  Tiernan  and  Ayers,  and  after  the  organiza- 
tion of  the  company,  so  that  we  cannot  utilize  this  fact  to  establish  a  relation 
as  existing  before  the  railroad  company  had  any  corporate  life.  There  is  no 
evidence  that  Tiernan  was  a  promoter. 

(3)  At  the  time  of  the  sale  of  the  road-bed  to  the  railroad  company  Tiernan 
was  part  owner  of  the  road-bed,  and  was  a  director  and  president  of  the  rail- 
road company;  and  hence  it  is  very  properly  said  that  the  sale  must  be  a  fair, 
open  one  in  all  respects,  the  price  paid  by  Tiernan  and  his  associates  must 
have  been  disclosed  to  the  directors  of  the  company,  and  the  whole  transac-. 
tion  m  ust  not  only  be  for  the  evident  interests  of  the  company,  but  it  must  have 
been  conducted  in  all  its  stages  in  the  utmost  good  faith  on  the  part  of  the  direc- 
tors, and  with  a  complete  knowledge  of  the  time  when,  the  circumstances  un- 
der which,  and  the  exact  amount  paid  by  Tiernan,  at  the  date  of  his  purchase, 
to  be  relieved  of  that  suspicion  with  which  courts  of  justice  universally  re- 
gard a  transaction  in  which  th6  seller  and  the  buyer  is  represented  by  one 
and  the  same  person.  It  has  been  decided  that  a  director  is  not  prohibited 
from. dealing  with  his  company;  he  can  sell  them  re^l  estate  or  any  other 
kind  of  property,  but  there  are  certain  rules  strictly  applicable  to  him  that  do 
not  operate  upon  a  person  entirely  disconnected  with  the  corporation,  and 
these  he  must  faithfully  observe  to  make  his  contract  of  sale  one  that  the  law 
will  uphold.  Hotel  Co.  v.  Wade,  97  U.  S.  13;  Mor.  Corp.  §§  297,  521,  545; 
Simoni  v.  Oil  Co.,  61  Pa.  St.  202  ;  Van  Cott  v.  Van  Brunt,  82  N.  Y.  535; 
Parker  v.  Ifiokerson,  137  Mass.  487. 

It  has  been  decided  time  and  time  again,  that  the  owner  of  a  mine,  an  oil 
well,  or  a  valuable  patent,  can  organize  a  corporate  company  to  develop  min- 
eral, or  oil,  or  to  manufacture  the  patented  article,  take  a  very  large  amount 
of  stock  in  payment  of  his  mine,  oil  well,  or  patent,  and  trust  to  the  value 
given  the  stock  by  the  success  of  the  corporation  for  payment  of  his  labor  and 
discovery.  In  this  class  of  cases  there  is  a  mere  transfer  of  the  status  of  the 
mine,  oil  well,  or  patent.  It  ceases  to  be  personal  property,  and  becomes  cor- 
porate property,  and  each  individual  interest,  as  well  as  that  of  the  owner, 
discoverer,  or  patentee,  is  represented  by  shares  of  stock.  It  is  now  decided 
in  this  case  that  the  owners  of  a  graded  railroad  bed  can  sell  the  same  to  a 
railroad  company  whose  olBcers  and  directors  are  composed  of  the  same  iden- 
tical persons  who  own  the  road-bed,  and  issue  the  capital  stock  of  the  railroad 
company  in  payment  thereof,  at  a  time  when  those  who  sell  the  road-bed,  and 
own  and  control  the  railroad  corporation  are  the  absolute  owners  of  all  the 
stock  issued  by  the  railroad  company,  and  when  the  terms  of  sale  and  the  issue 
of  stock  are  matters  of  record  on  the  books  of  the  railroad  company,  and  when 
this  transaction  occurs  months  before  any  other  or  additional  stock  is  issued 
by  the  company;  that  parties  owning  an  old  railroad  grade  with  culverts  and 
some  bridges  erected  thereon,  and  who  organize,  control,  manage,  and  own  a 
railroad  company,  whose  stock  at  the  time  of  the  issue  has  no  market,  but 
only  a  nominal,  value,  can  transfer  the  railroad  grade  to  the  railroad  com- 
pany, and  issue  the  stock  of  the  company  in  payment  therefor;  they,  and  they 
alone,  at  that  time,  being  the  only  persons  interested  in  the  road-bed,  and  in 
the  railroad  company.  At  the  time  of  the  sale  of  the  railroad  grade,  or  old 
road-bed,  it  was  owned  by  Tiernan,.  Ayers,  Brouson,  and  Hill,  and  they  in 
fact  constituted  the  railroad  company.    There  were  some  other  directors,  but 
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the  evidence  is  that  just  sufficient  stock  was  placed  in  the  name  of  the  other 
directors  to  authorize  them  to  act  as  such,  and  tliis  transfer  was  but  tempo- 
rary, and  for  that  sole  purpose.  This  sale  was  ratified  by  the  directors  of  the 
railroad  company,  and  subsequently  by  the  stockholders;  but  directors,  stock- 
holders, and  owners  of  the  road-bed  were  one  and  the  same  persons.  By  this 
transaction  the  value  of  the  road-bed  was  represented  by  tlie  stock  of  the  rail- 
road company,  instead  of  remaining  as  the  personal  estate  of  the  owners.  At 
the  time  of  the  sale,  and  wlien  the  board  of  directors  ordered  the  issue  of  the 
obligations  and  stock  of  the  company  in  payment  of  the  purchase  price  of  the 
road-bed,  the  record  affirmatively  shows  that  all  the  persons  who  had  any  in- 
terest of  any  kind  or  character  whatever  in  the  railroad  company,  except 
Bates,  the  assignee  of  part  of  Bronson's  stock,  were  Tiernan,  Ayers,  Bron- 
son,  and  Hill.  They  owned  the  road-bed,  they  constituted  the  railroad  com- 
pany, they  sold  the  road-bed  to  the  railroad  company,  and  took  the  stock  of 
the  railroad  company  in  payment,  at  a  time  when  witnesses  on  both  sides 
concede  that  the  stock  had  only  a  nominal  value.  The  developments  in  this 
record  abundantly  show  that  the  title  to  and  possession  of  the  road-bed  was 
of  great  pecuniary  benefit  to  the  railroad  company;  it  alone  enabled  the  com- 
pany to  construct  the  first  50  miles  of  its  road,  and  to  make  such  a  beginning 
that  its  future  success  and  final  accomplishment  >yere  assured.  The  record 
does  not  show  that  there  has  ever  been  any  other  stock  issued  by  the  railroad 
company,  except  small  amounts  to  municipalities  through  whose  territory  the 
line  was  built,  and  that  it  is  owned,  managed,  and  controlled  to-day  by  the 
amount  of  stock  issued  to  pay  for  this  road-bed. 

Tiernan  and  his  associates  sold  their  stock  to  Gould,  in  August,  1882,  for  a 
consideration  of  $100,000,  so  tliat  now,  so  far  as  it  appears,  the  value  of  the 
stock  issued  representing  a  completed  road  150  miles  in  length  is  much  less  tlian 
the  actual  cost  of  the  road-bed.  The  railroad  company  in  this  action  repre- 
sents this  stock,  and  it  seeks  to  retain  it.  It  has  the  use  and  enjoyment  of  the 
road-bed,  and  wants  to  recover  from  Tiernan  the  par  value  of  the  stock,  being 
the  sum  of  $3,600,000. 

It  is  useless  to  pursue  the  discussion  further,  as  it  is  not  controlled  or  gov- 
erned or  affected  in- any  degree  by  those  self-evident  equitable  principles  and 
unyielding  rules  of  law  that  govern  in  all  cases  where  persons  sustain  fiduciary 
relations  to  corporations,  or  to  other  persons,  by  reason  of  their  being  repre- 
sentatives of  their  pecuniary  interests.  This  case  involves  the  proposition 'as 
to  whether  or  not  the  absolute  owners  of  property  can,  when  it  seems  to  them 
to  be  to  their  profit,  so  change  the  relation  of  their  property  as  to  make  it  stock 
in  a  corporation.  Whoever  succeeded  to  the  rights  of  Tiernan  and  his  asso- 
ciates as  the  holders  of  the  stock,  did  so  with  all  the  facts  showing  the  sale 
and  purchase  of  the  road-bed  and  the  issue  of  the  obligations  and  stock  of  the 
railroad  company  spread  upon  its  record,  and  have  now  no  right  to  complain, 
however  dilTerent  the  case  might  be  if  they  had  then  an  interest  in  the  corpo- 
ration. This  same  issue,  in  its  most  important  features,  has  very  recently 
been  tried  and  decided  by  the  circuit  court  of  the  United  States  for  the  district 
of  Kansas,  in  the  action  of  Stewart  v.  Railroad  Co.,  a  manuscript  opinion 
of  Judge  Foster's  having  been  furnished  us.  Stewart  brought  his  action 
to  recover  on  several  promissory  notes  issued  by  the  railroad  company,  aggre- 
gating $85,000.  These  notes  constituted  a  part  of  the  $200,000  that  was  to 
be  paid  in  cash,  or  its  equivalent,  for  the  road-bed,  and  a  $5,000  note  issued 
to  Hill  for  salary  as  general  manager.  The  same  defenses  that  are  made 
here,  were  set  up  in  that  action.  The  circuit  court  rendered  judgment  for 
the  full  amount  claimed  by  Stewart,  overruled  all  the  defenses,  and  discussed 
very  many  of  the  questions  alluded  to  in  this  opinion,  with  the  same  result. 

We  see  no  material  error  in  the  record,  and  recommend  that  the  judgment 
of  the  district  court  of  Bourbon  county  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 
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(87  Kan.  662) 

Stiles  and  another  v,  Steele. 
{Supreme  Cburt  of  Kansas,    November  5,  1887.) 

1.  Negotiable  Instruments— Failure  op  Consideration— Evidence— Directino  Ver- 

dict. 

Where  the  onlj'  defense  to  an  action  upon  a  promissory  note  is  failure  of  con- 
sideratioii,  and  the  testimony  offered  in  behalf  oi  the  defendant  has  no  tendency  to 
establish  that  defense,. or  a  proposition  essential  to  the  maintenance  of  the  defense, 
it  is  the  duty  of  the  court  to  direct  the  jury  to  return  a  verdict  for  the  plaintiff. 

2.  Evidence — Opinion  of  Attorney  as  to  Title  to  Land. 

The  opinion  of  an  attorney  regarding  the  title  to  a  tract  of  land  which  he  had 
examined,  is  not  competent  to  show  that  the  title  claimed  by  one  of  the  parties  is 
imperfect. 
{SyUabut  by  the  QmrL) 

Error  from  district  court,  Shhwnee  county;  John  Guthrie,  Judge. 
i.  /.  Webb  and  C.  F.  Spencer,  for  plaintiffs  in  error.     Case  &  Moss,  for  de- 
fendant in  error. 

Johnston,  J  This  was  an  action  to  recover  upon  a  promissory  note  ex- 
ecuted on  November  1, 1883,  by  Frank  G.  Stiles  and  W.  W  Manspeaker,  in 
favor  of  Watson  &  Thrapp,  for  the  sura  of  8250,  payable  in  one  day  after  date, 
with  interest  at  12  per  cent,  per  annum.  Prior  to  the  commencement  of  the 
action,  thp  note  was  duly  sold  and  transferred  to  the  plaintiff,  James  W. 
Steele.  The  execution  and  delivery  of  the  note  was  admitted,  and  the  indorse- 
ment and  sale  were  not  questioned;  but  it  was  alleged,  by  way  of  defense, 
that  the  note  was  given  in  pursuance  of  a  contract,  whereby  James  "W.  Steele 
agreed  to  sell  a  tract  of  land  to  Francis  L.  Stiles  for  the  sum  of  $10,000,  and  the 
note  was  given  as  a  part  of  the  purchase  price  of  the  land  sold.  Among  the 
terras  stated  in  the  agreement  of  sale,  were  that  the  balance  of  the  purchase  price 
should  be  paid  within  20  days  from  the  date  of  the  agreement,  or  as  soon  as  the 
deed  was  signed  and  delivered,  and  an  abstract  furnished  showing  a  clear  title 
in  Steele.  It  was  also  conditioned  that,  in  case  the  title  was  not  shown  to  be 
perfect,  or  the  first  paity  failed  to  deliver  the  deed  upon  demand,  then  the 
^250  paid  on  th^  purchase,  and  for  which  the  promissory  note  in  the  suit  was 
given,  should  be  refunded.  When  the  testimony  was  concluded,  the  court 
advised  the  jury  that  the  defendants  below  had  wholly  failed  to  establish  the 
defense  set  up,  and  directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
shown  to  be  due  upon  the  note.  This  ruling  is  the  ground  of  error  fissigned 
for  the  reversal  of  the  judgment. 

If  the  testimony  submitted  had  no  tendency  to  establish  the  theory  of  the 
defense,  or  a  proposition  essential  to  the  maintenance  of  the  defense,  it  was 
the  duty  of  the  court  to  direct  the  verdict.  The  defense  was  a  failure  in  con- 
sideration, because  Steele  had  not  a  good  title  to  the  land  agreed  to  be  sold, 
and,  further,  had  failed  to  execute  and  deliver  a  sufficient" deed  to  the  pro- 
posed purchaser  on  demand.  It  devolved  on  the  plaintiffs  in  error  to  show  the 
title  of  Steele  to  be  imperfect,  or  that  he  refused  on  demand  to  convey  the 
land.  An  abstract  of  title  was  furnished  by  Steele  immediately  after  the 
agreement  of  sale  was  made.  This  was  taken  by  Stiles  to  attorneys  for  ex- 
amination, and,  after  obtaining  their  opinion  with  respect  to  the  title,  he  met 
and  informed  Steele  that,  judging  from  the  opinion  of  his  attorneys,  he  did 
not  think  the  title  was  good.  For  this  reason  he  denied  liability  on  the  note, 
and  refused  payment.  The  written  opinion  of  his  attorneys  was  offered  in 
evidence,  but  as  it  was  clearly  incompetent  to  show  imperfect  title,  it  was 
^)roperly  rejected  by  the  court.  Even  in  the  opinion  rejected,  the  attorneys 
certify  that  Steele  appears  to  have  a  good  title  to  the  land.  They  add,  how- 
ever, that,  in  an  early  conveyance  of  the  land,  the  gtantor  was  represented  to 
be,  and  conveyed  as,  an  unmarried  man,  while,  in  conveyances  of  other  land 
made  at  other  times,  the  same  grantor  conveyed  with  another,  as  his  wife, 
v.  16p.no.  10— 36 
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and  it  is  suggested  that,  if  he  had  a  wife  at  the  time  the  land  in  question  was 
conveyed  who  is  yet  living,  or  had  survived  her  husband,  the  title  of  Steele 
would  be  imperfect.  The  examiners,  however,  do  not  find  or  state  that  this 
grantor  had  a  wife  living  when  the  conveyance  first  mentioned  was  executed 
and  delivered.  If,  therefore,  the  opinion  was  competent  and  admissible,  it 
•furnished  no  proof  militating  against  the  title  of  Steele. 

Taking  all  the  testimony  in  the  case,  with  all  the  inferences  which  the  jury 
might  properly  draw  from  it,  there  was  nothing  to'  show  that  the  title  of 
Steele  was  not  good.  There  was  also  an  absolute  failure  of  proof  that  Stiles 
demanded,  and  that  Steele  refused,  the  execution  and  delivery  of  a  deed  to  the 
land.  In  that  state  of  the  case,  there  was  nothing  to  go  to  the  jury,  and 
hence  no  error  in  directmg  a  verdict.    The  judgment  will  be  affirmed. 

(All  the  justices  concurnng.) 


(37  Kan.  BBS) 

Van  Horn  and  another,  Partners,  etc.,  v.  Great  Western  Manuf'o  Co. 
{Supreme  Ckmrt  of  Kansas.    November  5,  1887.) 

Sebvicb  of  Procbsb— Ehticing  Pabty  into  State— aETTiNG  Aside  Sebvioe. 

Where  a  person,  by  ft*aud  and  deceit,  inveigles  another  into  the  jurisdiction  of 
the  court,  for  the  purpose  of  suing  him,  and  of  obtaining  service  of  summons  upon 
him  in  that  jurisdiction,  the  summons  and  the  service  thereof  should  be  set  aside. 
Such  an  abuse  of  judicial  process  cannot  be  tolerated  in  any  court  of  justice.^ 

{8yUabu$  by  the  Court.) 

Error  from  district  court.  Pawnee  county;  J.  C.  Strang,  Judge. 

This  was  an  action  brought-in  the  district  court  of  Pawnee  county,  by  E, 
B.  Van  Horn  and  Charles  Van  Horn,  partners  in  trade  and  doing  business  un- 
der the  firm  name  of  Van  Horn  Bros.,  against  the  Great  Western  Mjinufactur- 
ing  Company,  of  Leavenworth,  Kansas,  a  firm  consisting  of  John  Wilson  and 
D.  F  Fairchild,  to  recover  ;|33,200  for  alleged  loss  and  damages.  Service  of 
summons  was  made  upon  Wilson  in  Pawnee  county,  and  upon  Fairchild  in 
Leavenworth  county.  The  defendants  moved  to  set  aside  the  summons  and 
the  service  thereof,  upon  various  grounds,  among  which  were  the  following: 
No  security  for  costs  was  given ;  the  summons  was  not  properly  attested  by 
any  seal  of  the  court;  and  the  service  of  summons  was  procured  by  fraud, 
triclc,  device,  and  deception.  The  motion  was  heard  by  the  court  upon  affi- 
davits and  oral  testimony,  and  the  court  made  the  following  findings  and  con- 
clusions, to-wit: 

"findings  of  fact. 

"(1)  That  plaintiffs,  Charles  Van  Horn  and  E.  R.  Van  Horn,  partners  as 
Van  Horn  Bros.,  reside  and  do  business  in  Lamed,  Pawnee  county,  Kansas; 
that  defendants,  John  Wilson  and  D.  F.  Fairchild,  partners  as  Great  Western 
Manufacturing  Company,  reside  and  do  business  in  Leavenworth,  Leaven- 
worth county,  Kansas;  that  in  1881  plaintiffs  purchased  from  defendants  a 
large  amount  of  milling  machinery,  supplies,  etc.,  which  were  paid  and  set- 
tled for  a  long  time  prior  to  the  commencement  of  this  action ;  that  in  1883  a 
small  purchase  was  again  made  by  plaintiffs,  and  paid  for  about  the  same 
time;  that  in  1883  and  1884,  and  not  later  than  February  11,  1884,  of  that 
year,  plaintiffs  again  purchased  a  large  amount  of  such  machinery  and  mate- 
rial, which  latter  account  was  closed  up  by  plaintiffs;  giving  their  note  to  de- 
fendants for  the  amount  qn  Jujie  17,  1884,  due  in  six  months. 

"(2)  That  the  tlouring-mill  of  plaintiffs  in  Lamed,  Kansas,  was  not  run 

'Where  service  of  process  upon  a  defendant  is  obtained  by  making  false  representa- 
tions to  him  to  induce  him  to  come  within  the  jurisdiction  of  the  court,  the  service  will 
be  set  aside.  Townsend  v.  Smith,  (Wis.)  3  N.  W.  Bep.  439.  And  the  court  held  in  the 
above  case  that,  although  the  defendant  might  have  entered  a  general  appearance,  the 
action  should  have  been  dismissed. 
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with  the  roller  process,  and  that  on  October  20,  1884,  plaintiffs  wrote  a  letter 
to  defendants  of  which  the  following  is  a  copy: 

"  •  Larned,  Kansas,  October  20,  1884. 

^'John  Wilsorit  Great  Western  M.  F.  Co,,  Leaventoorth,  Kansas:  We  have 
got  to  put  in  rolls  to  compete  with  this  mill  here,  and  the  quicker  we  can  get 
it  done  the  better  for  us.  We  want  you  to  come  here  and  see  us,  and  fix  us 
up  right,  and  we  want  Mr.  Wilson  to  come  in  person,  and  not  an  agent  or . 
proxy.  You  can  leave  home  on  night  train,  and  get  here  at  noon  next  day, 
and  leave  here  on  4  p.  m.,  arrive  home  next  morning.  Telegraph  what  time 
you  will  be  here.  Respectfully  yours.  Van  Horn  Bros. 

"*P.  S.  We  run  with  gear  before  we  changed.* 
— That  in  pursuance  of  said  letter  defendant  John  Wilson  telegraphed  the 
plaintiffs  that  he  would  arrive  in  Lamed  on  Saturday,  October  25,  or  Suntiay, 
October  26,  1884;  that  Wilson  did  arrive  in  Lamed  on  said  Sunday,  and  on 
Sunday  evening  had  a  general  conversation  with  plaintiff  Chas.  Van  Horn, 
and  they  made  an  appointment  to  meet  at  Van  Horn's  oflftce  the  next  morn- 
ing (Monday)  to  confer  about  thieir  business;  that  they  met  the  next  morn- 
ing, and  conversed  about  three  hours,  during  which  time  Van  Horn  in- 
formed Wilson  "that  defendants  had.  in  1881,  1883.  and  1884,  while  fur- 
nishing the  said  material-supplies,  etc.,  agreed  to  fix  plaintiffs'  mill  so  that  it 
would  make  good  flour,  and  compete  with  neighboring  mills,  and  that  the 
mill  was  a  failure,'*  and  plaintiffs  demanded  compensation  in  a  large  sum, 
having  been  damaged;  that  Wilson  said  if  that  was  what  Van  Horn  got  him 
to  come  to  Lamed  for,  he  would  talk  no  longer  with  him;  thereupon  Van 
Horn  went  out,  and  shortly  afterwards  Wilson  was  served  with  a  summons 
in  this  case.  Van  Horn  pointed  him  out  to  the  officer.  The  summons  in  the 
case  was  issued  about  half-past  eleven  o'clock  Monday  morning,  October  27; 
1884. 

"(3)  That  on  Saturday,  October  25,  1884,  plaintiffs  made  preparations  to 
institute  this  suit,  and  gave  to  J.  K.  Doughty,  one  of  their  attorneys,  the 
items  of  their  claims,  as  they  now  appear  in  the  petition;  that  plaintiffs  had 
also  consulted  W.  H.  Vernon,  an  attorney  at  law,  about  the  suit,  ^t  least  two 
days  prior  to  Monday,  October  27,  1884;  that  on  Sunday,  October  26,  1884, 
Mr.  Doughty,  to  whom  the  items  were  given,  drew  up  a  draft  of  a  petition 
on  such  items,  and  submitted  it  to  Mr.  Freeland,  his  partner,  and  attorney  in 
this  case,  on  the  same  day;  that  Mr.  Freeland  approved  of  it;  that  Mr.  Doughty 
did  not  know  on  Sunday  that  defendant  Wilson  had  arrived;  that  Doughty 
came  to  his  office  about  half-past  eight,  Monday  morning,  and  commenced 
work  on  the  petition,  which  was  filed  in  the  case,  and  was  preparing  the  papers 
while  Van  Horn  was  talking  with  Wilson. 

"(4)  That  Wilson  came  to  Lamed  from  Leavenworth,  believing  that  he 
would  secure  the  contract  for  putting  a  roller  process  in  plaintiffs*  mill,  and 
believed  that  such  was  the  motive  of  plaintiffs  in  writing  the  letter,  and  he 
and  his  co-defendant  did  not  know  he  was  going  to  be  sued,  and  did  not  know 
that  plaintiffs  claimed  to  have  any  cause  of  action  for  damages  against  tlie 
defendants  before  Van  Horn  made  the  demand  of  him  on  Monday  morning, 
October  27,  1884:  that  plaintiffs  never  at  any  time  wrote  or  otherwise  com- 
municated the  fact  of  such  a  claim  to  defendants,  or  either  of  them,  before 
said  morning;  that  if  Wilson  had  known  of  such  claim,  or  that  he  would  be 
sued,  he  would  not  have  come  to  Larned;  that,  after  he  was  notified  of  such 
claim,  he  did  not  have  time  to  leave  the  county  before  the  summons  was 
served;  that  plaintiffs  wrote  the  letter  above  copied  for  the  purpose  of  pro- 
curing Wilson  to  come  within  the  jurisdiction  of  this  court  for  the  puipose  of 
suing  him. 

**(5)  That,  when  the  petition  and  prcecipe  in  this  case  were  presented  to  the 
clerk  of  this  court  for  filing,  Mr.  Doughty  also  presented  a  bond  for  costs, 
signed  alone  by  the  plaintiffs;  that  the  clerk  told  him  that  he  considered  the 
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plaintiffs  good  for  the  costs,  but  that  he  (Doughty)  should  get  some  surety 
on  the  bond  in  order  to  have  it  in  form,  and  that  he  should  consider  the  bond 
filed  as  of  the  date  of  issuing  the  summons;  that  afterwards,  and  some  time 
between  the  fifth  and  fifteenth  of  November,  1884,  J  W  Miller  signed  the 
bond  as  the  sole  surety  therein,  and  the  same  was  then  presented  to  the  clerk, 
and  the  filing  and  approval  indoi-sements  made  by  the  clerk  as  of  October  27, 
1884;  that  no  other  security  for  costs  has  been  given  except  as  above  men- 
tioned; that  said  J.  W.  Miller  is,  and  was  at  the  several  times  above  men- 
tioned, a  practicing  attorney,  resident  in  Lamed,  Pawnee  county,  Kansas; 
that  as  a  fact  the  plaintiffs  are  financially  able  to  pay  the  costs  specified  in 
the  bond. 

"(6)  That  the  authenticating  seal  on  the  summons  in  this  action  is  entitled 
'  Clerk  of  District  Court,  Seal,  Pawnee  Co.,  Kansiis; '  and  it  does  not  appear  in 
the  summons  that  no  seal  of  this  court  has  been  furnished  by  the  secretary  of 
state  to  the  clerk,  but  the  court  finds  that  no  seal  has  been  so  furnished. 

"conclusions  of  law. 

"I  find,  as  a  conclusion  of  law  resulting  from  the  above  findings  of  fact, 
that  the  service  of  summons  in  this  case  is  void,  and  it  is  therefore  set  aside." 

Upon  the  evidence,  and  the  foregoing  findings  and  conclusions,  the  court 
below  sustained  the  defendant's  motion,  set  aside  the  summons  and  the  serv- 
ice thereof,  and  dismissed  the  plaintiffs'  action;  and  the  plaintiffs,  as  plain- 
tiffs in  error,  bring  the  case  to  this  court  for  review. 

Freelandf,  i&  Doughty,  for  plaintiffs  in  error.  Lucien  Baker,  Wm,  C.  Hook, 
and  Nelson  Adams,  for  defendant  in  error. 

Valentine,  J.  The  only  thing  necessary  to  be  done  in  this  case  is  to  af- 
firm the  judgment  of  the  court  below.  Xo  comment  is  really  necessary.  The 
plaintiffs,  by  fraud  and  deceit,  inveigled  one  of  the  defendants,  John  Wilson, 
into  the  jurisdiction  of  the  district  court  of  Pawnee  county,  for  the  purpose  of 
obtaining  service  of  summons  upon  him  in  an  action  intended  to  be  brought 
against  him  and  his  partner  in  that  county.  Such  an  abuse  of  judicial  pro- 
cess cannot  be  tolerated  in  any  court  of  justice.  DutUap  v.  Cody,  31  Iowa, 
260,  7  Amer.  Rep.  129;  Townsend  v.  Smith,  47  Wis.  623. 32  Amer.  Rep.  793. 
3  N.  W.  Rep.  439;  Steele  v.'  Bates,  2  Aiken,  338,  16  Amer.  Dec.  720;  Wood 
V.  Wood,  78  Ky.  624;  Williams  v.  Reed,  29  N.  J  Law,  385;  Wafizer  v. 
Bright,  52  111.  35;  Allen  v.  Miller,  11  Ohio  St.  374;  Hevener  v.  Heist,  9 
Phila.  274;  MetcaJf  v.  Clark,  41  Barb.  45;  GoupiUv.  Simonson,  3  Abb.  Pr. 
474;  Baker  v.  Wales,  14  Abb.  Pr.  (N.  S.)  331.  The  decision  of  the  court  be- 
low, we  think,  is  undoubtedly  correct,  both  as  to  the  law  and  the  evidence. 
The  decision  was  rendered  upon  a  motion  made  by  the  defendants  to  set  aside 
the  summons,  and  the  service  thereof.  The  motion  was  heard  upon  afiidavits 
and  oral  evidence.  The  appearance  of  the  defendants  was  only  special,  and 
for  the  purpose  of  the  motion  only.  No  material  error  was  committed  by  the 
court  below.  The  testimony  of  the  plaintiffs'  counsel,  introduced  by  the  de- 
fendants, was  properly  received.  It  was  virtually  a  cross-examination  of  the 
counsel  with  reference  to  matters  set  forth  in  their  affidavits  previdusly  and 
voluntarily  filed  by  them  and  their  clients  in  the  case-.  Besides,  no  proper  ob- 
jection was  made  to  this  testimony.  The  only  objection  that  was  made  with 
reference  thereto  was  matle  before  the  counsel  were  sworn,  and  not  afterwards. 
Also,  the  most  of  this  testimony  was  not  with  reference*  to  confidential  com- 
munications made  between  the  counsel  and  their  clients.  The  evidence  re- 
jected was  not  offered  until  long  after  the  hearing  was  had;  and  it  was  then 
offered  in  the  absence  of  the  defendants  and  their  counsel,  and  without  notice 
to  them.  It  was  also  incompetent.  As  the  service  of  summons  upon  Wilson 
in  Pawnee  county  was  obtained  wrongfully  and  fraudulently,  and  must  be 
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set  aside,  so  also  must  the  service  of  summons  upon  Falrchild  in  Leavenworth 
county  be  set  aside.    Brenner  v.  Egly,  23  Kan.  123. 

The  judgment  of  the  court  below  will  be  aflarmed. 

(All  the  justices  concurring.) 


Beebe  v.  Wells. 

(Supreme  Court  of  Kanttu.    November  6.  1887.) 

1.  Costs— Stbkographkr's  Fee— Sebvioes  kot  Rendbbed. 

Section  6,  c.  189,  Sess.  Laws  1885,  providet}  that  a  stenographer's  fee  shaU  be  taxed 
in  each  case  in  the  district  court  in  any  county  in  which  a  stenographer  may  be  ap- 
pointed. Such  a  fee  must  be  taxed  as  costs  in  every  case  in  such  county,  though 
the  stenographer  is  not  called  upon  to  render  any  services  in  that  particular  case. 

2.  Same— STENoaBAPHER's  Fee  not  a  Tax. 

When  a  stenographer's  fee  is  taxed  as  a  part  of  the  costs  in  an  action  in  which  no 
services  of  a  stenographer  have  been  rendered,  such  an  item  is  not  a  tax  within  the 
purview  of  section  1,  art  11,  Ck)nst.  Kan.  It  is  a  fee  to  the  public,  imposed  for  the 
purpose  of  adjusting  on  an  equitable  basis,  as  between  suitor  and  the  public,  the 
expense  of  the  administration  of  justice. 
{SyUabus  by  Holty  C.) 

CJommissioners*  decision.  Error  from  district  court,  Chase  county ;  L.  Hotjk, 
Judge. 

Almerin  Qillettt  for  plaintiff  in  error.  Mills  &  WdlSt  for  defendant  in 
error. 

HoLT»  C.  This  action  was  tried  at  the  December  term,  1885,  in  the  district 
court  of  Chase  county.  There  is  but  a  single  question  to  be  decided  here,  and 
that  is  whether  the  stenographer's  fee  of  two  dollars  may  be  taxed  and  col- 
•lected  in  an  action  wherein  no  stenographer  is  employed. 

Section  6,  c.  189,  Sess.  Laws,  1885,  is  as  follows.  "A  stenographer's  fee  of 
two  dollars  shall  be  taxed  by  the  clerk  of  the  court  as  costs,  in  each  case  in  the 
district  court  in  any  county  in  which  a  stenographer  shall  be  appointed,  which, 
when  collected,  shall  be  paid  in  the  county  treasury."  There  is  no  condition 
in  this  section  itself  that  requires  the  services  of  a  stenographer  to  be  ren- 
dered before  the  fee  is  taxed.  Plaintiff  in  error  contends  this  section  is  un- 
constitutional, being  in  contravention  of  section  1,  art.  11,  Const.  Kan.,  which 
is  that  the  legislature  shall  provide  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation.  He  urges  that  the  fee  required  from  the  suitor  in  each 
action  is  an  arbitrary  exaction  to  defray  the  salaries  of  public  oflflcers,  which 
is  a  public  matter,  and  should  be  borne  by  the  general  public  by  a  general  tax. 

We  have  no  inclination  to  controvert  his  argument  against  the  policy  of 
this  law.  We  are  simply  called  upon  to  examine  and  pass  upon  the  question 
whether  the  legislature  had  the  power  to  enact  such  a  law,  and  have  nothing 
to  do  with  the  policy  of  such  an  enactment.  It  will  be  noticed  that  the  two 
dollars  to  be  collected  is  called  a  fee,  not  a  tax,  although  it  is  to  be  taxed  by 
the  clerk.  We  presume  it  will  be  admitted  that  the  word  "taxed"  is  here 
used  in  the  sense  of  assessing,  fixing,  or  determining  the  amount  to  be  paid 
by  the  unsuccessful  party  in  an  action  in  court.  This  signification  of  the 
word  "tax"  is  a  familiar  one  in  judicial  proceedings. 

The  plaintiff  urges,  however,  that  it  is  an  arbitrary  exaction,  for  which  no 
services  have  been  rendered,  and,  though  it  may  not  bear  the  name,  it  is  in 
reality  a  tax,  and,  being  one,  it  lacks  the  essential  elements  of  equality  and 
uniformity.  To  support  his  claim  he  cites  Railroad  Co,  v.  Hoioe,  32  Kan. 
737,  5  Pac.  Rep.  397.  In  that  case  it  was  decided  by  this  court  that  section 
4,  c.  124,  Laws  1883,  was  in  violation  of  section  1,  art.  11,  Const.  Said  sec- 
tion is  as  follows:  "To  provide  a  fund  for  the  payment  of  the  salaries  and 
rnrrent  expenses  of  the  board  of  commissioners  and  secretary^the  board  shall 
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certify  to  the  auditor  of  state,  on  or  before  the  twentieth  of  May,  in  each  year, 
the  araoiint  necessary  to  defray  the  same; -which  amount  shall  be  divided  pro 
rata  among  the  several  railroad  companies,  according  to  the  assessment  valu- 
ation of  their  property  in  the  state;  and  the  auditor  shall  thereupon  certify 
to  the  county  clerk  of  each  county  the  amount  due  from  the  several  railroad 
corporations  located  and  operated  in  said  county,  and  the  county  clerk  shall 
place  the  same  on  the  tax  rolls  of  his  county,  to  be  collected  the  same  as  other 
taxes  on  railroad  property;  and  the  county  treasurer  shall  account  to  tlie  state 
for  the  same  as  provided  by  law  for  the  other  state  funds:  provided,  that  in 
unorganized  counties  the  amount  so  found  due  from  railroad  companies  therein 
shall  be  included  in,  and  levied  and  collected  with,  such  taxes  as  are  levied 
and  collected  by  the  state  from  railroad  companies  located  in  said  unorgan- 
ized counties."  Mr.  Justice  Hurd,  speaking  for  the  court  in  that  case,  said: 
"We  think  that  the  taxation  provided  for  in  the  fourth  section  of  chapter  124 
of  the  Laws  of  1883  is  a  tax  upon  one  class  or  species  of  property,  to  be  col- 
lected from  property  in  the  same  manner  as  taxes  on  personal  property  are 
collectible  within  the  state;  and  that  the  section  aforesaid,  authorizing  the 
levy  and  collection  of  such  taxes,  is  in  conflict  with  section  1  of  article  11  of  the 
constitution,  providing  for  a  uniform  and  equal  rate  of  taxation.  ♦  ♦  ♦ 
It  is  evident  that  the  legislature  regarded  this  tax  as  a  property  tax,  and  not 
as  a  license  or  an  inspection  tax,  because  the  tax  is  not  assessed  upon  all  the 
companies,  corporations,  and  persons  subject  to  be  regulated  by  the  provis- 
ions of  tlie  statute." 

We  think  there  is  this  difference  between  section  6,  we  are  now  cohsider- 
iiig,  and  section  4  of  that  act,  which  was  then  pronounced  unconstitutional: 
In  the  law  providing  for  the  salaries  of  railroad  commissioners,  the  tax  was 
to  be  collected  from  one  class  of  property  assessed  upon  an  ad  valoi^em  basis, 
but  not  assessed  upon  the  property  of  all  the  companies,  corporations,  and 
persons  subject  to  be  regulated  by  the  provisions  of  the  statute.  In  the  act  • 
now  under  consideration,  it  is  not  proposed  to  tax  property  on  any  principle 
of  valuation;  but  the  same  fee  is  taxed  in  each  case,  without  regard  to  the 
number  or  condition  of  the  parties  to  the  action,  the  amount  involved,  or  the 
time  consumed  in  the  trial  of  the  cause.  There  is  no  case  excepted;  all  suit- 
ors are  treated  alike.  In  that  respect,  at  least,  the  law  has  the  elements  of 
uniformity  and  equality. 

The  question  now  presents  itself,  what  is  a  tax,  within  the  purview  of  sec- 
tion 1,  art.  11?  This  section  of  our  constitution  has  been  repeatedly  exam- 
ined and  discussed  by  this  court.  Mr.  Justice  Valentine,  speaking  of  the 
construction  of  the  clause  "the  legislature  shall  provide  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,"  says:  "The  constitution  does  not  re- 
quire that  the  manner  or  mode  of  assessing  and  taxing  property,  or  the  man- 
ner or  mode  of  collecting  the  taxes,  shall  be  equal  and  uniform,  but  it  simply 
requires  that  all  property  shall  be  assessed  and  taxed  at  an  equal  and  uniform 
rate.  This  the  legislature  has  provided  for.  All  taxable  property,  real  and 
personal,  within  this  state,  must,  under  the  statutes,  he  assessed  at  its  true 
value  in  money,  and  the  taxes  levied  upon  said  assessment  must  be  at  an 
equal  and  uniform  rate.  The  state  taxes,  under  the  statutes,  are  equal  and 
uniform  throughout  the  state,  being  levied  on  a  uniform  valuation,  and  fixed 
at  a  uniform  rate  on  each  dollar  of  the  valuation  throughout  the  state.  Each 
county  tax  is  equal  and  uniform  in  the  same  manner  throughout  the  county, 
and  the  same  maybe  said  of  the  taxes  of  each  township,  district,  city,  and  vil- 
lage; that  is  all  that  is  required  by  the  constitution."  Railroad  Co.  v.  Mot- 
ria,  7  Kan.  221.  Also  Commissioners  Ottaioa  Co,  v.  Nelson,  19  Kan.  234. 
It  is  said,  arguendo:  "Neither  do  we  suppose  that  capitation  taxes,  or  poll 
taxes,  or  requirements  to  work  on  the  roads,  or  to  train  in  the  militia,  come 
within  said  constitutional  provision,  although,  evidently,  they  are  all  taxes 
in  one  sense. " 
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The  courts  in  other  states  also  hare  construed  constitutional  provisions 
similar  to  the  one  contained  in  section  1,  art.  11,  of  our  constitution.  They 
have  uniformly  held  that  the  words  "equal  and  uniform,"  used  in  reference 
to  assessment  and  taxation,  apply  only  to  a  direct  tax  upon  property,  in  order 
to  prevent  arbitrary  taxation  from  being  imposed  without  regard  to  the  kind, 
quality,  or  value  of  the  property  taxed.  It  has  also  been  repeatedly  cited  that 
such  a  provision  is  no  limitation  on  the  power  of  the  legislature  as  to  theoth^ 
subjects  of  taxation.  State  v.  Lancaster  Co,,  4  Neb.  ^7;  Saioyer  v.  City  of 
A  Iton,  3  Scam .  127 ;  Glasgow  v.  Bowse,  43  Mo.  479, 491 ;  Aulanier  v.  Governor, 
1  Tex.  653. 

Tlie  power  of  taxation  is  an  attribute  of  sovereignty;  and  the. rule  is  well 
establislied  that  the  taxing  power  in  the  legislature  is  without  limit,  except 
such  as  may  be  prescribSl  by  tlie  constitution  itself;  and  before  a  statute 
should  be  pronounced  unconstitutional  it  must  be  clearly  an  infringement  of 
the  superior  law,  beyond  a  substantial  doubt.    8tate  v.  Robinson,  1  Kan.  17. 

Applying  the  rules  so  plainly  laid  down  in  the  authorities  cited  to  section  6, 
that  we  are  now  considering,  it  is  evident  that  such  section  is  not  clearly  an 
infringement  of  our  constitution  providing  for  an  equal  rate  of  assessment 
and  ta«ation;  it  is  not  a  tax  as  therein  contemplated,  not  being  a  burden  im- 
posed upon  property  to  raise  money  for  public  purposes.  L^ws  similar  to  the 
one  now  being  considered,  under  similar  constitutional  provisions,  have  been 
held  valid  by  the  courts  of  Tennessee,  Arliaiisas,  North  Carolina,  and  Nebraska, 
and  the  amounts  charged  and  collected  have  been  pronounced  legal  under  the 
different  iiames  of  "taxes,"  "charges,"  "penalties,"  "costs,"  and  "fees." 
They  all  have  had  virtually  the  same  essential  properties,  whatever  they  may 
have  been  designated,  and  have  been  usually  imposed  for  the  purpose  of  ad- 
justing on  an  equitable  basis,  as  between  suitor  and  the  public,  the  expense 
of  the  administration  of  justice. 

CJonsidering  its  nature  and  object,  the  item  of  two  dollars  provided  for  in 
section  6  may  very  properly  be  characterized  as  a  fee  to  the  public,  as  dis- 
tinguished from  a  tax.  It  is  taxed  as  a  stenogiapher's  fee,  and,  though  it  has 
some  of  the  qualities  of  a  tax,  it  is  not  levied,  assessed,  or  collected  as  taxes 
usually  are  in  this  state,  and  especially  is  wanting  in  the  essential  qualities  of 
being  assessed  upon  property  in  proportion  to  its  value.  We  cite,  as  authori- 
ties sustaining  the  views  set  forth  in  this  opinion:  Cooley,  Tax'n,  31,  and 
note;  Murphy  v  l^tate,  38  Ark.  514;  Hewlett  v.  Nutt,  79  N.  C.  263;  Marri- 
son  V.  Willis,  7  Heisk.  35,  and  those  cited  supra. 

It  Is  recommended  that  the  Judgment  of  the  court  below  be  affirmed. 

By  the  Coubt.    It  is  so  ordered ;   all  the  justices  concurring. 

m  Kan.  4jB3) 

AtoAison,  T.  &  S.  F.  R.  Ck).  p.  Koshleb,  Adm'x.  etc 
{8^ij}reme  Omrt  cf  Kansas.    November  6,  1887.) 

1.  Railroad  Compaiiies— Injuries  to  Employb— Negligbnce  of  Co-Emplotbb. 

^J^J?*J"  *l^«  service  of  a  raiiroad  oompany,  engaged  on  the  track  and  in  the 
yard  of  the  company.  He  assisted  in  loading  a  car  of  iron  rails  which  were  to  be 
taken  to  other  portions  of  the  company's  road.  The  rails  to  be  loaded  were  in  a 
pile  10  feet  high  and  10  feet  from  the  track.  The  manner  of  loading  was  to  place 
rails  as  skids;  one  end  on  the  top  of  th«  rail  pile,  and  the  otlier  on  the  middje  of 
the  track  below.  Twp  employes  of  the  contpany  who  were  on  top  of  the  pile 
placed  the  rails  on  the  skids,  and  allowed  them  to  slide  down,  until  lOof  them  were 
so  lowered.  They  would  then  wait  until  eight  men  who  were  on  the  ground  would 
lift  the  rails,  and  shove  them  into  a  car  which  was  standing  on  the  track  near  by, 
and  also  until  these  men  had  stepped  aside  out  of  danger,  when  those  on  top  would 
lower  a  like  number  of  rails,  which  would  in  turn  be  placed  in  the  car  by  the  eight 
men  on  the  ground.  K.  was  one  of  tl^e  men  engaged  in  placing  the  rails  in  the 
car.  and  after  lifting  the  last  rail  of  a  certain  lot,  but  before  he  had  stepped  aside, 
and  without  waiting  the  usual  time  to  do  so,  the  employes  on  top  lowerad  another 
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rail,  which  struck  him  with  great  force,  crushing  his  leg,  and  from  the  effects  of 
which  he  died.  There  was  nothing  to  prevent  those  on  top  from  seeing  that  K. 
had  not  reached  a  place  of  safety.  HeM,  that  he  had  a  rigiit  to  expect  that  the 
rail  would  not  be  thrown  down  until  he  was  safely  out  of  the  way,  or  at  least  until 
he  had  sufficient  time  to  get  away  after  warning  had  been  given ;  and  that  the  em- 
plo3'es  on  top  of  the  rail-pile  were  guilty  of  culpable  negligence  in  lowering  the 
rail  as  they  did. 

2.  Same— Liability  of  Company. 

The  character  of  the  employment  and  service  of  K.  at  the  time  of  the  injury 
places  him  within  the  provisions  of  the  act  which  makes  railroad  companies  liatile 
to  their  employes  for  damages  resulting  from  the  negligent  acts  of  other  employes, 
(chapter  93,  Laws  1874;)  which  act  is  held  to  be  .valid.* 

{Syllabus  by  the  OouH.) 

Error  from  district  court.  Barton  county.  G  W  Nimocks,  Judge. 
Geo.  H,  Peck,  A.  ArHurd,  and  M    W  Sutton,  for  plaintiff  in  error.     Dif- 
fenhacker  &  Banta  and  8.  J  Day,  for  defendant  in  error. 

Johnston,  J.  Susanna  Koehler  brought  this  action  against  the  railroad 
company,  as  the  personal  representative  of  Karl  Koehler,  deceased,  to  recover 
damages  sustained  by  reason  of  his  death,  which  occurred  while  he  was  in  the 
service  of  the  company,  and  which  is  alleged  to  have  been  caused  by  the  neg- 
ligence of  its  employes.  .On  March  3,  1883,  he  was  engaged,  with  a  number 
of  others,  in  loading  rails  on  one  of  the  cars  of  the  company  at  Ellin  wood, 
Kansas,  and  while  so  engaged  a  rail  was  thrown  against  him  by  the  other  em- 
ployes of  the  company,  which  crushed  his  leg,  and  he  died  from  the  effect  of 
the  injury  two  days  thereafter.  His  representative,  who  sues  for  the  benelit  of 
herself  and  seven  minor  children,  obtained  a  verdict  and  judgment  for  $1,500, 
at  a  trial  had  at  the  June  term,  1885,  of  the  district  court  of  Burton  county. 
The  railroad  company  brings  the  case  here,  and  raises  three  points  against  the 
j  udgment :  First,  that  its  demurrer  to  the  evidence  of  the  plaintiff  below  should 
have  been  sustained;  second,  that,  if  negligence  was  shown  in  the  case,  it  was 
that  of  a  fellow-servant,  for  which  the  company  cannot  be  held  liable;  and, 
third,  that  the  act  of  1874,  under  which  the  liability  is  sought  to  be  estab- 
lished, is  unconstitutional  and  void. 

The  fii*st  point  made  involves  the  question  whether  the  testimony  of  the 
plaintiff  below  with  respect  to  negligence  was  sufficient  to  send  the  case  to 
the  jury,  and  to  support  the  verdict  rendered,  it  appears  that  the  iron  rails 
which  were  being  loaded  were  in  a  pile  at  the  side  of  the  track,  which  was  10 
or  12  feet  high,  and  about  10  feet  away  from  the  track.  To  lower  the  rails 
from  the  pile,  Wo  skids  were  used;  placing  one  end  on  the  top  of  the  rail  pile, 
and  the  other  on  the  middle  of  the  railroad  track.  Two  men  on  top  of  the 
pile  would  bring  forward  six  or  eight  rails  to  the  edge  of  the  pile  and  to  the 
end  of  the  skids,  and  then  lift  them  on  tHe  skids  one  at  a  time,  and  allow  them 
to  slide  down  to  the  ground,  and  to  the  middle  of  the  railroad  track.  A  stock 
car  was  standing  on  the  track  a  few  feet  from  the  end  of  the  rails  thus  thrown 
down,  and  eight  men  who  were  on  the  ground  would  lift  these  I'ails  one  at  a 
time,  and  put  them  into  the  car,  while  two  men  who  were  inside  of  the  car 
placed  them  in  position.  Another  man,  designated  by  some  as  "boss,"  and 
others  as  a  "foreman,"  sat  at  one  side,  and  kept  a  tally  of  the  rails  as  they 
were  loaded.  When  the  rails  thrown  doWn  were  placed  in  the  car,  these  eight 
men  would  step  aside  until  the  men  on  top  would  slide  down  six  or  eight 
more  rails  when  the  men  would  return  to  load  them  into  the  car.  Koehler 
was  at  work  at  the  end  nearest  the  car.  He  with  others  on  the  ground 
had  just  placed  the  last  rail  of  a  certain  lot  in  the  car,  and  had  not  yet  passed 

*As  to  the  constitutionality  of  a  statate  which  makes  a  railroad  company  liable  to 
its  employes  for  injuries  incurred  by  them  from  the  negligence  o\  co-^ervante,  see  Buck- 
lew  V.  Railway  CJo.,  (Iowa,)  21  N.  W.  Rep.  103,  and  note  to  Hawley  v.  Railroad  Co., 
(Iowa,)  29  N.  W.  Rep.  793. 
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aside,  when  the  men  on  top  threw  down  a  rail,  which  struck  Koehler,  and  re- 
sulted in  his  death.  A  very  brief  time  elapsed  between  the  loading  of  the  last 
rail,  and  the  starting  of  the  other  from  the  top.  Several  of  the  men  were  in 
the  way  when  it  started,  but  all  escaped  except  Koehler.  He  had  started  to! 
get  out  of  the  way,  and  when  apprised  that  the  rail  was  coming  he  made  a 
strong  effort  to  avoid  the  danger,  but  failed. 

•  The  duty  of  the  men  on  top  of  the  pile  was  clear.  They  ought  to  have 
given  the 'men  below  a  reasonable  time  to  step  aside  and  out  of  danger. 
Not  only  that,  but  they  should  not  have  lowered  a  rail  until  the  men  on  the 
ground  had  reached  a  place  of  safety.  There  was  no  obstruction  in  the  way, 
and  hence  those  on  top  could  see  when  the  men  below  had  completed  their 
task,  and  had  stepped  aside.  It  was  not  necessary  that  the  rails  should  be 
lowered  with  exact  regularity  as  to  time;  nor  need  they  lower  any  until  the 
way  was  clear.  It  seems  that  sometimes  the  men  on  top  would,  before  start- 
ing the  first  rail,  shout  "Look  out!"  and  the  boss,  or  some  one  below,  would 
respond  "Keadyl"  and  then  the  rail  would  be  lowered;  but  this  was  not  al- 
ways done.  Just  as  the  rail  was  dropped  which  did  the  injury,  some  one  said 
*'Look  out!"  but  all  agreed  that  the  rail  descended  with  such  velocity  that 
there  was  not  sufficient  time  after  it  started  for  Koehler  to  get  out  of  its  way. 
It  is  insisted  on  behalf  of  the  company  that  if  Koehler  had  looked  up  he  might 
have  seen  that  the  rail  was  about  to  be  thrown  down  and  have  gotten  out  of 
the  way;  and  also  that  if  he  had  moved  more  quickly,  and  in  another  direc- 
tion, he  might  have  escaped.  There  is  plenty  of  testimony  offered  on  behalf 
of  the  plaintiff  below  to  show  that  Koehler  had  no  fair  warning  or  opportu- 
nity to  avert  the  injury. 

J.  H.  Parkerson,  a  witness  for  plaintiff  below,  testified  as  follows:  ''Ques- 
tion, You  may  state  to  the  jury  whether  or  not  Mr.  Koehler  did  not  get  out 
of  the  way,  if  you  know.  Anstoer,  He  could  not.  Q,  You  say  he  could  not; 
why  could  he  not?  A,  Well,  I  think  that  it  came  too  fast  for  him.  *  *  * 
Q,  Well,  had  those  on  the  rail-pile  been  in  the  habit  or  not  of  waiting  for  the  ^ 
parties  who  were  loading  the  iron  below  to  get  out  of  the  way  before  throw- 
ing down  other  iron?  A.  Yes,  sir.  Q^  Well,  did  they  or  not  wait  long  enough 
for  these  parties  to  get  out  of  the  way  when  they  threw  this  piece  of  iron  down 
which  struck  Mr.  Koehler?  Had  he  time  to  get  out  of  the  way  after  loiuiing 
the  last  bar  of  iron  before  it  struck  him?  A.  I  hardly  think  he  did.  Q,  Well, 
now,  how  long  was  it  between  the  loading  of  the  last  rail  and  the  coming  down 
of  the  other  rail ?  -d.  I  do  not  know  how  long  it  was.  Q,  Well,  give  it  as  near 
as  you  can, — whether  or  not  it  was  almost  instantaneous.  A,  It  seemed  like 
a  very  short  tinje;  I  know  we  had  not  lifted  the  rail  out  of  the  way  and  in  the 
car."  On  cross-examination  he  was  asked:  "Q//e$^eon  How  many  men  were 
there  handling  that  rail — that  put  it  in  ?  Answer,  1  do  not  know  whether  there 
were  eight  or  ten.  Q,  VVell,theyailgotoutof  the  way,  didn't  they?  A,  Yes, 
sir;  they  all  got  out  of  the  way.  They  were  not  out  of  the  way,  though,  when 
the  rail  started.  Q,  They  all  got  out  of  the  way  except  this  one  man  that  got 
hurt?  A,  Yes,  sir.  Q,  Well,  this  man  had  just  as  much  time  to  get  out  of 
the  way  as  any  other?  A,  No,  he  didn't  have."  On  a  re-exammation  he 
testified  as  follows:  ''Question.  Then  you  say  that  from  where  you  saw  them, 
that  it  was  impossible  for  him  to  get  out  of  the  way  of  the  iron  that  was  thrown 
down  from  the  pile?  Ansioer,  Yes,  sir;  it  was.  When  the  iron  started  it 
was  impossible  for  him  to  get  out  of  the  way?  Q.  Well,  now,  you  spoke  of 
another  man  being  by  his  side?  A,  Yes,  sir;  Mr.  Sauer.  Q,  Well,  how  was 
it  with  him?  A,  Well,  I  believe  that,  if  it  had  not  caught  Koehler,  it  would 
have  caught  him.  Q,  If  it  had  not  caught  Koehler,  it  would  have  caught 
him?  A.  Yes,  sir;  he  was  ahead  of  Koehler,  and  it  seemed  as  though  Koeh* 
ler  had  jumped  against  him,  and  probably  helped  him  along  a  little.  Q,  By 
Koehler  jumping  against  him  pushed  him  out  of  the  way,  and  saved  him? 
A.  Yes,  sir." 
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Robert  Hatton,  the  foreman  in  charge  of  the  men,  testified,  among  other 
things,  as  follows:  **Qtiestion.  Well,  yoa  may  state  whether  or  not,  in  jour 
judgment,  he  bad  time  to  get  away  after  loading  the  other  rail?  Answer,  He 
bad,  if  be  knew  the  rail  was  coming.  Q,  But  not  knowing  it?  A.  But  not 
knowing  it,  after  the  rail  started,  he  didii^t  liave  time.  Q,  Well,  after  the 
loading  of  the  other  rail  into  the  car,  how  soon  was  the  other  rail  thrown 
down?  A^  Oh,  it  was  not  but  a  few  moments.  ♦  *  *  §.  Well,  was  not 
the  rail  thrown  qoidcer  than  usual  after  the  loading  of  the  iron?  A.  Yes, 
sir;  1  think  it  was."  Further  along,  the  same  witness  was  asked:  ^'Quea- 
tian.  If  those  men,  then,  had  looked  towards  that  pile  of  iron  before  they 
started  to  go  throu^  there  was  nothing  to  prevent  them  from  seeing  that 
the  men  on  top  was  starting  iron  down,  was  there?  A.  Well,  nothing  to 
prevent  them  seeing  they  were  ready  to;  but  then  the  men  on  the  ground  were 
not  supposed  to  lock  up  to  a  pile  of  iron  12  feet  high.  Those  men  who  were 
on  top  were  to  look  down,  and  see  if  the  men  were  ready."  At  another  time 
this  witness  was  asked:  ''You  say  that  it  was  the  business  of , the  men  on  the 
pile  to  see  that  everything  was  clear  below  before  throwing  the  iron?  An- 
tfwer.  Yes,  sir;  It  was,  most  assuredly.  Q.  Then ,  at  that  time  it  was  not  clear? 
A-  The  ground  below  was  not  clear  just  at  that  time  quite.  Q,  I  mean  tlie 
men  were  not  out  of  the  way?  A.  Mr.  Koehler  and  Mr.  Sauer  was  not  out 
of  the  way  " 

Joseph  Schermoly,  another  witness,  was  working  by  the  side  of  Koehler 
when  the  rail  fell,  and  stated  that  the  usual  time  was  not  given  for  the  men 
to  get  out  of  the  way  before  the  rail  was  sent  down.  He  stated  that  one  of 
ihe  men  on  top  let  go  of  the  rail,  while  the  other  held  on  a  moment,  and  shouted 
"Look  out!"  but  he  quickly  let  it  go.  The  witness  stated  that  he  was  In  the 
way,  but  when  it  started  he  saved  himself  by  a  quick  jump. 

Simon  Epps  testified  that  he  was  working  in  company  with  Koehler  at 
the  time  of  the  injury,  and  that  Koehler  had  no  time  between  the  loading  of 
the  last  rail  and  the  lowering  of  the  other  to  get  out  of  the  way. 

There  is  some  testimony  tending  to  show  that  Koehler  would  have  had  a 
better  chance  to  escape  if  he  had  moved  more  quickly,  and  in  another  direc- 
tion. But  it  is  also  shown  that  he  was  proceeding  in  the  usual  way  to  a  place 
of  safety;  and  it  further  appears  that  the  rail  was  precipitated  upon  hira  so 
suddenly  that  little  time  was  given  for  reflection  as  to  the  safer  course.  It 
did  not  devolve  on  him  to  watch  the  movements  of  the  men  on  the  top  of  the 
pile,  nor  to  anticipate  that  they  would  depart  from  the  usual  course  of  wait- 
ing until  the  way  was  clear.  He  had  a  right  to  expect  that  no  rail  would  be 
thrown  down  until  he  was  out  of  the  way,  or  at  least  until  he  had  sufficient 
time  to  get  away  after  a  warning  had  been  given.  Common  prudence  and 
the  most  ordinary  care  would  dictate  that  such  a  course  should  be  pursued. 
We  cannot  say,  from  the  testimony,  that  the  injury  was  the  result  of  Koehler*s 
fault,  and  the  evidence  against  which  the  demurrer  was  directed  abundantly 
shows  negligence  on  the  part  of  those  who  threw  the  rail  against  him.  On  a 
demurrer  to  the  evidence,  all  that  is  required  to  send  the  case  to  the  jury  is 
that  the  testimony  fairly  tends  to  establish  the  essential  facts  of  the  case;  and 
we  are  of  opinion  that  more  than  this  was  shown. 

The  next  contention  of  the  plaintiff  in  error  is  that  the  employment  of 
Koehler  was  not  connected  with  the  operation  of  the  railroad  so  as  to  make 
the  company  liable  for  injuries  inflicted  upon  him  through  the  negligence  of  a 
co-employe.  Koehler  was  a  track  or  section  hand,  who  worked  on  the  track 
and  in  the  yard.  The  first  part  of  the  day  on  which  he  was  injured  he  was  en- 
gaged with  a  crew  in  repairing  the  railroad  track,  and  in  the  afternoon  he 
assisted  in  loading  the  rails  for  use  on  other  parts  of  the  company's  road.  He 
was  therefore  an  employe  and  engaged  in  the  business  of  the  company  when 
injured.  The  service  was  actually  performed  on  the  company's  road,  was 
necessary  to  its  use  and  operation,  and  the  result  in  the  case  sufficiently  shows 
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the  hazardous  character  of  the  service.  The  case  of  Railway  Co.  v.  Harris^ 
33  Kan.  416, 6  Pac.  Rep.  571,  rules  the  present  action.  There  a  section-man, 
who,  with  others,  was  engaged  in  unloading  rails  from  a  car,  to  be  used  in 
the  repair  of  the  track,  was  injured  through  his  co-employes  carelessly  throw* 
ing  a  i-kil  on  liis  foot;  and  on  a  like  objection  he  was  held  to  be  within  the 
protection  of  the  statute.  The  character  pf  the  employment  is  substantially 
the  same  In  both  cases,  and  the  reasoning  there  applies  here,  and  need  not  be 
repeated.    See,  also,  Tmat  Co.  v.  Thomason,  25  Kan.  5. 

The  third  and  final  point  contcfnded  for  by  plaintiff  in  error  is  that  chapter 
93,  Sess.  Laws  1874,  which  makes  a  railroad  company  liable  for  injury  sus- 
tained by  one  servant  on  account  of  the  negligence  of  a  co-employe,  is  classleg- 
islation,  which  is  forbidden  by  both  the  state  and  federal  constitution,  and  is 
void.  This  question  has  been  several  times  considered  in  this  court,  and  de- 
cided adversely  to  the  contention  of  plaintiff  in  error  It  is  settled,  so  far  as 
may  be,  by  this  court,  that  the  statute  is  valid.  Railway  Co,  v»  Haley,  25 
Kan.  35;  Railway  Co.  Maokey,  33  Kan.  298, 6  Pac.  Bep.  291.  See,  also.  Rail- 
way Co.  V.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  Rep.  110. 

It  is  expressly  stated  that  the  other  assignments  of  error  are  not  insisted 
on,  and  therefore  we  will  not  consider  them;  and,  as  the  points  made  against 
the  judgment  cannot  be  sustained,  there  must  be  an  affirmance. 

(All  the  justices  concurring.) 

(37  Kan.  470)  . 

Leitz  V.  Rayner  and  others. 
(Supreme  Court  of  Kansas.    November  5,  1887.) 

Pleading— Dbmurbbb  to  Ambx^ded  Assweb— Fobtheb  Ambndmbnt. 

Where  a  petition  was  filed  hy  the  plaintifH  and  defendant  answered  thereto,  and 
afterwards  an  amended  answer  was  filed,  and  the  plaintilF  demurred  thereto,  and 
said  demurrer  was  overruled,  and  plaintiff  replied  to  sftid  amended  answer;  and 
at  the  trial  plaintiff  objected  to  the  introduction  of  any  testimony  under  said  an- 
swer, which  objection  was  overruled;  and  afterwards  a  new  trial  was  frrauted,  and 
plaintiflfthen,  by  permission  of  the  court,  withdrew  his  reply,  and  refiied  a  demur- 

,  rer  to  said  amended  answer,  which  was  by  the  court  sustained ;  and  defendant 
then  asked  leave  to  amend  his  amended  answer,  which  was  by  the  court  refused  : 
held^  that  after  an  amended  answer  has  twice  been  held  good  by  the  court  when  at- 
tacked by  the  plaintiff,  it  was  error  for  the  court  to  refuse  the  defendant  leave  to 
amend  after  the  demurrer  to  his  amended  answer  bad  been  sustained. 

{Syllabus  by  OogsUm,,0.) 

Commissioners'  decision.  Error  from  district  court,  Marion  county;  L. 
HouK,  Judge. 

This  action  was  comn;ienced  by  the  defendant  in  error  upon  a  note  for  $275 
given  by  the  plaintiff  in  error  upon  a  contract  of  purchase  and  warranty  of  a 
Walter  A.  Wood  twine  self-binding  harvester.  Three  trials  were  had  in  the 
court  below;  resulting,  in  each,  in  a  verdict  for  the  defendant.  Each  of  said 
verdicts  was  by  the  court  set  aside,  upon  the  ground  that  the  same  was  not 
sustained  by  sufficient  evidence  After  the  second  trial  the  defendant  was 
allowed  to  file  an  amended  defense,  to  which  amended  answer  the  plaintiffs 
filed  a  demurrer,  upon  the  ground  that  the  amended  answer  did  not  state  facts 
sufficient  to  constitute  a  defense,  which  demurrer  was  by  the  court  overruled. 
At  the  third  trial  the  plaintiffs  objected  to  the  introduction  of  any  evidence 
under  said  amended  answer,  for  the  reasons  stated  in  the  demurrer,  which 
objeciion  was  by  the  court  overruled.  The  plaintiffs  filed  a  reply  to  said  an- 
swer. Trial  thereunder,  and  yerdict  for  the  defendant,  which  was  set  aside 
by  the  court.  The  cause  was  continued,  and  afterwards  came  on  regularly 
for  trial,  whereupon  the  plaintiffs,  by  permission  of  the  court,  withdrew  their 
reply,  and  filed  a  demurrer  to  the  amended  answer  on  the  same  grounds  con- 
tained in  their  former  demurrer  thereto,  which  demuiTer  was  by  the  court  sus- 
tained; and  thereupon  the  defendant  asked  leave  of  the  court  to  amend  his 
said  answer/ which  request  the  court  refused  to  grant;  and  thereupon,  on  mo- 
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tion  of  the  plaintiffs,  the  court  rendered  judgment  for  the  plaintifrs  for|i39lK 
and  costs,  taxed  at  ;B463.75.     The  defendant  brings  the  case  here  for  review. 
J,  8.  Dean  and  K.  L.  King,  for  plaintiff  in  error.    X.  F,  Keller,  for  de- 
fendants in  error. 

Clogston,  C.  In  the  course  of  the  three  trials  of  this  case  many  rulings 
were  made  by  the  court  that  are  now  urged  as  error,  but  we  shall  pass  theui 
by,  except  the  ruling  of  the  court  after  the  last  trial  by  the  jury.  After  the 
court  sustained  the  demurrer  to  the  defendant's  answer,  leave  was  asked  to 
amend  the  same,  and  this  leave  was  refused  by  the  court.  We  think  this  was 
error.  This  answer  had  been  twice  attacked  by  the  plaintiffs  before  the  last 
trial:  First,  by  demurrer;  and,  second,  to  the  introduction  of  evidence  there- 
under. These  objections  were  by  the  court  overruled,  and  by  these  rulings 
the  defendant  was  assured  that  his  answer  contained  a  defense  to  the  plain- 
tiffs* action,  if  the  facts  alleged  in  said  answer  were  true;  and  at  the  trial 
these  facts  were  so  far  established  that,  under  the  instructions  of  the  court, 
a  jury  returned  a  verdict  for  the  defendant.  Kow,  while  it  was  discretionary 
with  the  court  to  permit  the  plaintiffs  to  withdraw  their  reply,  and  reftle  a 
demurrer,  and  discretionary  to  permit  the  defendant  again  to  amend  his  an- 
swer, yet,  under  the  facts  of  this  case,  we  think  it  was  an  abuse  of  discretion 
to  refuse  to  permit  the  amendment  asked  by  the  defendant.  The  coui-t,  as 
well  as  the  defendant,  had  been  misled,  up  to  this  tihie,  as  to  the  allejrations 
in  this  answer.  The  answer  had  been  treated  by  the  court  as  sufficient  to 
raise  an  issue  of  fact.  Then,  if  the  defendant  could  amend  his  answer  by  al- 
leging facts  that  would  raise  such  an  issue,  he  ought  not  to  be  deprived  of 
that  right  simply  because  he,  as  well  as  the  court,  had  been  misled  as  to  the 
allegations  in  the  former  answer.  The  court,  in  justice  to  the  parties,  might 
have  permitted  the  amendment,  upon  such  terms  as  he  thought  just;  but  to 
refuse,  after  large  costs  had  been.made  in  former  trials,  was  unjust  to  the  de- 
fendant. As  this  case  must  be  reversed,  we  express  no  opinion  upon  the 
amended  answer.  It  is  recommended  that  the  judgment  of  the  court  below 
be  reversed. 

By  the  Court.     It  is  so  ordered ;  all  the  Justices  concurring. 


(37  Kan.  477) 

Cunningham  and  another  v.  Jones. 
{Suitreme  Court  of  Kamas.    November  5,  1887.) 
Attorney  and  Client— Public  Policy— Purchase  of  Tax  Title  against  Client. 

Public  policy  demands  that  there  should  be  no  temptation  on  the  part  of  any 
one  occupying  the  important  relation  of  an  attorney  to  make  private  gain  out  of 
the  subject-matter  of  his  professional  employment,  and  tlierefore  the  purchase  by 
an  attorney  at  a  tax  sale  of  land  in  litigation,  in  opposition  to  the  title  of  his  client, 
is  inconsistent  with  his  relation  to  his  client,  and  void.^ 
{Syllabus  by  the  Court,) 

Error  from  district  court,  Chase  county;  L.  HouK,  Judge. 
Cnmiingham  d:  3fcCarty,  for  plaintiffs  in  error.     Madden  Bi'os.,  A.  if. 
Mackey,  and  C.  N.  Sterj^,  for  defendant  in  error. 

IIoRTON.  C.  J.  This  was  an  action  In  ejectment  brought  by  the  plaintiffs. 
Trial  by  the  court  without  a  jury.  A  general,  finding  for  defendant  was  en- 
tered, and  judgment  rendered  thereon.    Plaintiffs  excepted,  and  bring  the 

*  An  attorney  cannot  buy  in,  at  a  tax  sale,  and  hold  as  his  own,  the  land  of  his  client. 
Elliott  V.  Tyler,  (Pa.)  6  Atl.  Rep.  917.  As  to*  the  confidential  relation  existing  be- 
tween attorney  and  client,  and  the  duty  which  the  attorney  owes  to  his  client,  grow- 
ing out  of  it,  see  Bingham  v.  Salene,  (Or.)  14  Pac.  Rep.  523,  and  note ;  Briggs  r.  Hodg- 
don,  (Me.)  7  Atl.  Rep.  387. 
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case  here.  The  facts  are  these:  On  May  3,  1877,  one  Charles  Ahrendt  was 
the  owner  of  the  land  in  controversy.  On  that  day  he  conveyed  to  Caroline 
Schutt,  who  took  possession  and  placed  her  deed  on  record.  On  June  21, 
1877,  J.  G.  Farlin,  a  creditor  of  Ahrendt,  attached  the  Jand  as  his  property; 
Judgment  was  rendered  against  Ahrendt,  and  Farlin  purchased  the  land  aO 
sheriff's  sale.  H.  S.  Sock  obtained  title  to  the  land  by  virtue  of  a  deed  from 
Caroline  Schutt.  Subsequently  Farlin  brought  his  action  in  ejectment  against 
Sook,  claiming  that  the  conveyance  from  Ahrendt  to  Caroline  Schutt  of  May 
8, 1877,  was  void  as  against  his  creditors.  In  that  action  it  was  held  that 
H.  S.  Sobk's  title  was  perfect,  and  that  the  attachment  proceedings  of  Farlin 
against  Ahrendt  did  not  avoid  or  affect  his  title.  Farlin  v.  Sook,  30  Kan. 
401, 1  Pac.  Rep.  123.  The  action  of  ejectment  of  Farlin  v.  8ook  was  brought 
August  15,  1880,  and  judgment  was  rendered  December  23,  1882.  During 
all  the  litigation  between  Farlin  and  Sook,  the  plaintiffs  in  this  action  were 
practicing  attorneys  at  law,  and  were  also  the  attorneys  of  Farlin.  On  Sep- 
tember 2, 1879,  while  Farlin  and  Sook  claimed  to  own  the  land  in  controversy, 
it  was  sold  for  delinquent  taxes,  and  bought  in  by  the  county.  On  May  26, 
1881,  during  the  pendency  of  the  litigation  between  Farlin  and  Sook,  and 
while  the  plaintiffs  were  the  attorneys  of  Farlin  in  that  litigation,  tax  certifi- 
cates of  the  land  in  controversy  were  assigned  to  W.  E.  Cunningham,  one  of 
the  plaintiffs,  who  subsequently  assigned  an  undivided  one-half  thereof  to  W. 
T.  McCarty,  the  other  plaintiff.  On  these  certificates  a  tax  deed  was  issued 
September  13, 1882.    The  plaintiffs  derive  their  alleged  title  from  the  tax  deed. 

The  learned  trial  court  rendered  a  judgment  in  favor  of  the  defendant,  upon 
the  theory  that  plaintiffs^  tax  deed  was  void,  because  they  were  the  attorneys 
for  Farlin  during  all  the  time  he  was  seeking  to  obtain  title  to  and  possession 
of  the  lapd  embraced  in  the  tax  certificates  and  tax  deed.  In  this  view  we 
fully  concur.  The  purchase  by  an  attorney  of  an  interest  in  the  thing  in  con- 
troversy, in  opposition  to  the  title  of  his  client,  during  litigation  concerning 
the  same,  is  forbidden,  because  it  plaqes  him  under  temptation  to  be  unfaith- 
ful to  his  trust.  Weeks,  Attys.  §§  274-277;  Wright  v.  Walker,  30  Ark.  44; 
Wade  V.  Pettihone,  11  Ohio,  59;  Zeigler  v.  Hughes,  55  111.  288;  West  v.  Ray- 
mond, 21  Ind.  305;  Simpson  v.  Lamb,  7  El.  &  Bl.  90. 

Plaintiffs  concede  this  general  doctrine,  but  contend  that  their  purchase 
under  the  tax  proceedings  is  not  absolutely  void,  but  voidable  only,  at  the 
el(  etion  of  their  client ;  that,  as  their  client  is  not  complaining  of  their  conduct, 
no  one  else  ought  to  be  heard  to  object.  It  is  undoubtedly  true  that  the  pur- 
'  chase  of  the  plaintiffs  might  have  inured  to  the  benefit  of  their  client,  if  he 
had  made  a  claim  therefor;  but  does  his  failure  to  demand  the  benefits  of 
their  purchase  condone  the  offense,  and  reilder  their  title,  so  acquired,  valid? 
We  think  not.  An  attorney,  while  acting  for  his  client,  is  bound  to  the  most 
scrupulous  good  faitli.  While  the  relation  of  an  attorney  and  client  contin- 
ues, the  courts  will  carefully  and  zealously  scrutinize  the  dealings  between 
them,  and  guard  the  client's  rights  against  every  attempt  by  the  attorney  to 
secure  an  advantage  to  himself  at  the  expense  of  the  client.  Haverty  v.  Hav- 
erty,  35  Kan.  438,  11  Pac.  Rep.  364.  After  the  purchase  by  the  plaintiffs  of 
their  title  under  the  tax  proceedings,  their  interest  was  antagonistic  to  that 
of  their  client.  The  purchase  by  them,  therefore,  was  such,  we  think,  "as 
might  have  betrayed  their  judgnient  and  endangered  their  professional  fidel- 
ity." It  is  contrary  to  the  policy  of  the  law,  and  also  contrary  to  the  princi- 
ples of  equity,  to  permit  an  attorney  at  law  to  occupy  at  the  same  time,  and 
in  th6  same  transaction,  the  antagonistic  and  wholly  incompatible  position 
as  adviser  of  his  client  concerning  a  pending  litigation  threatening  the  title  to 
his  property,  and  that  of  purchaser  of  such  property,  in  opposition  to  the  title 
of  his  client.  Some  of  the  courts  have  gone  so  far  as  to  hold  that,  where  an 
attorney  purchases  from  his  client  the  subject  of  litigation,  he  must,  before 
doing  so,  divest  himself  of  the  character  of  attorney,  so  that  his  former  client 
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may  deal  with  him  as  a  stranger.  Rogers  v.  Marshall,  3  McCrary,  76-95, 
9  Fed.  Rep.  721.  Public  policy  seems  to  demand  that  there  should  be  no 
temptation  x)n  the  part  of  any  one  occupying  the  important  relation  of  an  at- 
torney, to  make  private  gain  out  of  the  subject-matter  of  his  professional  em- 
ployment, and  therefore  we  think  that  the  purchase  by  plaintiffs  of  the  prem- 
ises in  dispute,  pending  litigation,  was  as  to  them  wholly  void.  The  judg- 
ment of  the  district  court  will  therefore  be  affirmed. 
.     (AIJ  the  justices  concurring.) 

(37  Kan.  510) 

South  Bend  Iron- Works  v.  Paddock  and  another. 
{Supreme  Court  of  Kanscu.    November  6,  1887.) 

1.  Negotiable  Insteumexts— Negotiability  — Note  with  Provision  fob  Seizvbb  of 

Pbopebty  Sold. 

8.  gave  his  note  to  P.  &Co.,  which  contained  a  provision  that,  if  the  note  was  not 
paid  at  maturity,  the  payee  might  take  possession  of  and  sell  the  property  for  the 
payment  of  which  the  said  note  was  given.  Held^  that  where  a  note  contains  other 
provisions  than  the  unconditional  payment  of  money,  it  is  non-negotiable.' 

2.  Same  —  TbaksFer  of  Non-NeGotiabls  Note  -—  EQumss  —  Authobity  of  Common 

Partnbb. 

Where  P.  &  Co.  transferred  said  non-negotiable  note  to  L.  &  Co.,  without  indorse- 
ment, before  due,  in  payment  of  a  debt  owingby  P.  ACo.  to  them;  and  afterwards, 
while  the  note  was  the  property  of  L.  <fe  Co.,  they  desiring  to  procure  money  on  said 
note,  L.,  a  member  of  botii  firms,  indorsed  the  name  of  P.  &  Co.  on  the  back  of 
said  note;  and  afterwards,  after  the  dissolution  of  the  firm  of  P.  <fe  Co.,  but  before 
the  maturity  of  the  note.  L.  &  Co.  delivered  the  note,  without  indorsement  by  them, 
to  the  plaintiff,  as  collateral  security  for  a  debt  due  L.  &  Co.:  held^  in  a  suit  by  the 
plaintiff  against  P.  and  P.,  members  of  the  firm  ofP.&Co.,  that  said  defendants  might 
makeany  defense  they  could  have  made  if  said  note  had  remained  thepruperty  of  li.<& 
Co.;  that  the  indorsement  of  L.,  without  the  knowledge  or  consent  of  the  other 
members  of  said  firm  of  P.  &  Co.,  was  void  as  to  them  ;  and  that  said  indorsement 
gave  the  plaintiff  no  greater  rights  than  L.  &  Co.  had  in  said  note.* 
(Syllabus  by  Ctog8to%  O.) 

CJoramissioners'  decision.  Error  to  district  court,  Marion  county ;.  L.  Hou^, 
Judge. 

The  note,  the  subject  of  this  action,  was  given  by  Joseph  Sylvester  to  the 
finn  of  Lock  wood,  Paddock  i^  Co.,  and  was  transferred,  without  indorsement 
by  Lock  wood,  Paddock  &  Co.,  to  the  firm  of  W.  C.  Lock  wood  &  Co.  After- 
wards, and  while  the  note  was  the  property  of  W  C.  Lock  wood  &  Co.,  and 
while  both  firms  were  in  existence,  W  0.  Lockwood  &  Co.  wrote  the  name  of 
Lockwood,  Paddock  &  Co.  across  the  back  of  said  note.  This  was  done  with- 
out the  knowledge  or  consent  of  Lockwood,  Paddock  &  Co.  Said  indorsement 
was  made  by  said  W.  C.  Lockwood  for  the  purpose  o£  placing  said  note  with 
other  notes  in  the  First  Natiomd  Bank  of  Marion  as  collateral  secqrity  for  a 
loan  which  W,  C.  Lockwood  &  Co   were  endeavoring  to  secure  through  said 

*In  the  case  of  Smith  v.  Marland,  (Iowa,)  13  N.  W.  Rep.  852,  a  promissory  note  was 
held  to  be  non-negotiable  which  contained  a  condition  that,  if  at  any  time  the  payee 
should  deem  liimself  insecure,  even  before  the  maturity  of  the  instrument,  he  might 
take  possession  of  tlie  property  in  consideration  of  which  the  note  was  executed,  and 
sell  it,  on  five  days' notice  ^  the  court  putting  its  decision  on  the  ground  that  the  amount 
to  be  collected  on  the  instrument  was  rendered  uncertain  by  the  clause  permitting  sale 
of  the  property.  But  in  the  case  of  Bank  v  Taylor,  (lowa,)  25  N.  W  Rep.  810,  a  note 
secured  by  mortgage,  and  containing  a  similar  provision,  was  held  to  be  negotiable, 
tlje  court  distinguishing  Smith  v.  Marland.  supra,  on  the  ground  that  while  the  payee 
of  the  note  in  suit  was  empowered  to  take  possession  of  the  mortgaged  property  before 
maturity  he  could  not  sell  until  after  maturity.  In  general,  as  tothe  requisites  of  ne- 
gotiable instruments,  see  Hughitt  v.  Johnson,  28  Fed.  Rep.  865,  and  note;  Chandlery. 
Carey,  (Mich.)  31  N.  W  Rep.  ;^09;  McComas  v.  Haas,  (Ind.)  8  N.  E.  Rep.  579,  and  note; 
Cowan  V.  Hallack,  (Colo.)  13  Pac.  Rep.  700;  Schlesingerv.  Arline.SlPed.  Rep.  648,  and 
note. 

*  Concerning  the  authority  of  a  partner  to  bind  the  firm  by  the  execution  andindorse- 
ment  of  firm  paper,  see  Bank  v.  Alburger,  (N.  Y.)  4  N.  E.  Rep.  341,  and  not^ 
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bank.  The  loan  was  not  made,  and  the  notes  were  returned  to  the  pos- 
session of  W.  C.  Lock  wood  &Oo.  Afterwards  this  note  was  turned  over  to 
the  plaintiff  as  coUuteral  security  for  a  debt  owing  by  W.  C.  Lock  wood  &  Co. 
to  tlie  plaintiff.  At  the  time  of  the  transfer  of  the  note  to  the  plaintiff  by 
Lockwood  &  Co.,  the  Qrm  of  Lockwood,  Paddock  &  Co.  had  been  dissolved. 
Said  firm  was  composed  of  W.  C.  Lockwood,  Henry  Seibert,  A.  W.  Paddock, 
and  H.  P.  Paddock.  Tlie  firm  of  W.  C.  Lockwood  &  Co.  was  composed  of 
W.  C.  Lockwood  and  Henry  Seibert.  Sylvester  made  default,  and  judgement 
was  rendered  against  him  on  said  note  in  favor  of  the  plaintiff.  The  defend- 
ants. Paddock  and  Paddock,  denied  the  indorsement  of  the  firm  name  of  Lock- 
wood,  Paddock  &  Co.  under  oath.  Trial  by  jury,  and  judgment  for  the  de- 
fendants. The  plaintiff  brings  the  case  here. 
L.  F,  Keller,  for  plaintiff  in  enor.    J'.  8.  Dean,  for  defendants  in  error. 

Clooston,  C.    The  first  question  to  be  determined  is  whether  the  note  sued 
on  was  a  negotiable  promissory  note.    It  reads  as  follows: 
"$14L34.  HiLLSBORO,  Kansas,  November  20,  1884. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of  lockwood,  Paddock 
&  Co.,  one  hundred  and  forty-one  and  84-100  dollars,  at  the  office  of  Lock- 
wood,  Paddock  &  Co.,  Hillsboro,  Kansas,  with  interest  at  ten  per  cent,  per 
annum  until  due,  and  if  not  paid  at  maturity  to  draw  12  per  cent,  on  the 
amount  then  due.  The  conditions  of  this  sale  of  book-accounts  for  which  this 
note  is  given  are  such  that  the  title  and  ownership,  or  right  of  poss?s8ion, 
does  not  pass  from  the  said  Lockwood,  Paddock  &  Co.  until  this  note  and  in- 
terest is  paid  in  full.     The  said  Lockwood,  Paddock  &  Co.  have  full  power  to 

declare  this  pote  due  and  take  possession  of  said at  any  time  they  may 

deem  themselves  insecure,  even  before  the  maturity  of  the  note;  and  if  said 
Lockwood,  Paddock  &  Co.,  from  any  cause,  retake  into  their  own  possession 
the  property  for  whteh  this  note  is  given,  then  it  is  expressly  agreed  that  the 
makers  and  indorsers  of  this  note  shall  pay  to  the  said  Lockwood,  Paddock  & 
Co.  a  sum  of  money  equal  to  the  difference  in  value  of  said  property  at  the 
time  of  its  sale  and  the  time  of  its  return  to  the  said  Lockwood,  Paddock  &Co. 

"Joseph  Sylvester." 

The  court  held  that  this  note  was  a  non-negotiable  note.  We  think  this  rul- 
ing was  correct,  and  coming  directly  within  the  rule  laid  down  in  Killam  v. 
Schoeps,  26  Kan.  310. 

At  the  trial  below  the  defendants  were  permitted,  over  the  objection  of  the 
plaintiff,  to  show  that  at  the  time  of  the  dissolution  of  the  firm  of  Lockwood, 
Paddock  &  Co.  there  was  an  oral  agreement  between  said  firms  of  Lockwood, 
Paddock  &  Co.  and  W.  C.  Lockwood  &  Co.,  that  on  all  the  notes  turned  over 
by  the  fonner  to  the  latter,  the  defendants  A.  W.  and  H.  P.  Paddock  were 
not  to  be  held  liable,  and  that  on  the  notes  and  accounts  retained  by  A.  TV.  and 
H.  P.  Paddock  at  said  dissolution,  said  Lockwood  «&Co.  were  not  to  be  respon- 
sible. At  the  time  of  this  agreement  the  note  in  question  was  the  property 
of  W.  C.  Lockwood  «fc  Co.  Plaintiff  insists  that  the  ruling  of  the  court  was 
erroneous,  for  the  reason*  that  it  received  this  note  before  maturity  from  Lock- 
wood  &  Co.,  without  notice  of  this  agreement,  and  that  the  note  when  so  re- 
ceived bore  the  indorsement  of  Lockwood,  Paddock  &  Co.  At  the  time  plain- 
tiff received  this  note  the  firm  of  Lockwood,  Paddock  &  Co.  had  been  dis- 
solved, and  of  this  dissolution  the  plaintiff  must  take  knowledge.  Plaintiff 
then  had  knowledge  that  the  firm  that  purported  to  have  indoraed  this  note 
was  out  of  existence.     This  was  sufficient  notice  to  put  plaintiff  upon  inquiry. 

The  law  presumes  that  the  indorsement  made  upon  this  note  was  made  at 
the  time  it  was  delivered  to  the  plaintiff,  and  it  stood  in  no  better  position  than 
Lockwood  &  Co.,  but  took  the  note  subject  to  whatever  notice  or  knowledge 
Lockwood  &  Co.  had  in  regard  to  it.  Mr.  Daniel,  in  his  work  on  Nego- 
tiable Instruments,  §  371,  says:    "A  note  takes  effect  by  delivery.    It  has 
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been  held  that  a  note  signed  in  the  partnership  name,  before  the  dissolution, 
and  delivered  to  the  payee  after  the  dissolution,  without  the  consent  of  the 
other  members  of  the  firm,  would  not  bind  them;  and,  in  like  manner,  if  the 
paper  was  indorsed  before  dissolution  of  the  firm,  and  not  put  iu  circulation 
until  afterwards,  unless  all  the  partnei-s  united  in  so  doing,  they  would  not, 
according  to  high  authorities,  be  bound  by  it."  Qlasscock  v.  Smith,  25  Ala. 
474.  If  this  be  the  true  doctrine,  then  the  indorsement  made  upon  this 
note,  but  made  without  the  authority  of  all  the  partners,  although  made 
while  the  partnership  was  in  existence,  and  not  placed  in  circulation  and  de- 
livered to  the  plaintiff  until  after  the  partnership  was  dissolved,  could  not 
bind  the  pailners  of  the  firm  of  Lockwood,  Paddock  &  Co.,  without  their 
consent  and  knowledge.  There  was  some  conflict  in  the  evidence  as  to  their 
knowledge  of  this  indorsement,  but  the  jury  found  in  favor  of  the  defend- 
ants. The  defendants  insist  that,  even  if  this  note  had  been  regularly  in- 
dorsed by  Lock  wood,  Paddock  &  Co.,  and  transferred  by  said  indorsement  to 
W  C.  Lockwood  &  Co.,  said  note,  being  non-negotiable,  would  be  subject  in 
the  hands  of  any  person  to  any  defense  that  the  maker  or  subsequent  in- 
dorsers  might  have  to  it.  This  "Isr  not  a  settled  question  in  this  country. 
In  a  number  of  states  it  has  been  decided  that  by  an  indorsement  of  a  non- 
negotiable  instrument,  as  between  indorsers,  it  must  be  considered  a  ne^^o- 
tiable  instrument,  and  the  holder  is  only  bound  by  whatever  equities  the 
'  maker  may  have,  and  none  other,  without  notice.  While,  on  the  other  hand, 
Iowa,  Wisconsin,  Michigan,  Missouri,  and  many  other  states,  liave  held  the- 
reverse  of  this  rule.  In  Iowa  the  court  held  "that  such  an  indorsement  on 
a  note  not  negotiable,  or  any  other  instrument  of  writing,  except  negoti- 
able paper,  without  proof,  oral  or  written,  of  an  undertaking  to  become 
responsible  in  some  manner  for  a  good  consideration,  means  notiiing,  and  an 
indorser  incurs  no  liability."  Fear  v.  Dunlap,  1  G.  Greene,  334.  Daniel's 
Negotiable  Instruments,  §  709,  says:  "If  the  note  b6  not  negotiable,  it 
is  plain  that  such  party  cannot  be  regarded  as  an  indorser,  for  the  simple  . 
reason  that  there  is  no  such  thing  as  an  indorsement,  in  its  strict  and  proper 
commercial  sense,  of  any  other  than  negotiable  paper."  Graham  v.  Wil- 
son,  6  Kan.  490.  We  are  inclined  to  the  latter  view,  that  the  indorsement  of 
a  name  upon  a  non-negotiable  note  simply  transfei^s  the  tiWe  of  a  party, 
and  does  not  make  him  liable  as  if  said  note  were  a  negotiable  instrument. 
Story  v.  Lamb,  52  Mich.  525,  8  N.  W.  Rep.  248;  Banky  Gay,  71  Mo.  627. 
He  guaranties  the  note  to  be  genuine  and  that  it  is  what  it  purports  to  be; 
nothing  more.  He  does  not  guaranty  its  payment,  though  he  might  do 
this;  but  to  do  so  would  take  a  contract,  either  expressed  in  the  indorse- 
ment or  by  an  independent  contract  between  the  parties.  Kline  v.  Keiser, 
87  Pa.  St.  485.  This  being  -true,  Lockwood  &  Co.  accepted  this  note  with- 
out any  contract,  either  expressed  or  implied,  that  the  Paddocks  should  be- 
come indorsers  in  a  commercial  sense;  and  when  this  note  was  tmnsf erred 
to  the  plaintiff,  it  obtained  no  greater  rights  than  Lockwood  &  Co.  Edw. 
Bills,  §  351,  and  authorities  cit^. 

Defendants  also  insist  that  this  note  was  not  indorsed  by  Lockwood,  Pad- 
dock <fc  Co.,  and  plaintiff  wholly  failed  to  establish  that  fact,  which  it  was 
bound  to  do  under  the  pleadings.  It  was  admitted  that  W.  C.  Lockwood  did 
make  the  indorsement.  But  he  made  it  after  it  became  the  property  of  Lock- 
wood  &  Co.  He  made  it  not  for  Lockwood,  Paddock  &  Co.,  nor  for  their 
benefit,  or  with  their  knowledge,  but  made  it  for  the  benefit  of  Lockwood  «& 
Co.  They  were  seeking  to  raise  money  upon  this  note,  and  for  that  purpose 
they  indorsed  it.  This  was  not  the  indorsement  of  Lockwood,  Paddock  &Co» 
It  is  true  that  one  member  of  a  firm,  while  the  firm  is  in  existence,  may  in- 
dorse and  transfer  firm  paper  without  the  knowledge  of  all  the  members  of  the 
firm,  but  that  is  not  this  case.  The  act  must  be  done  for  the  firm,  when  done 
by  any  member  of  the  partnership,  to  bind  the  firm.     This  transaction  was 
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had  for  the  benefit  of  the  firm  who  then  held  the  paper.  We  think  that  de- 
fendants are  correct,  and  that  there  was  entire  failure  of  evidence  topstablish 
the  fact  that  this  indorsement  was  made  by  Lockwood,  Paddock  &  Co.  The 
instructions  objected  to  by  the  plaintiff,  given  by  the  court  to  the  jury, 
fairly  stated  the  law  as  herein  interpreted,  and  we  find  no  error  in  said  in- 
structions. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(37  Kan.  480) 

Board  of  County  Com'rs  of  Smith  Co.  and  others  v,  Labore  and  others. 
iSup)'eme  Court  of  Kamas.    November  6,  1887.) 

1.  Ebror,  Writ  op — When  Proceedings  Deemed  Commenced — Date  of  Summons. 

A  proceeding  in  error  in  the  supreme  court  will  be  deemed  commenced  at  the 
date  of  the  summons,  where  the  summons  is  served  within  a  reasonable  time  after- 
wards. 

2.  Same— Proceeding  Commenced  within  One  Year. 

A  proceeding  in  error,  commenced  in  the  supreme  court  on  the  same  day  of  the 
same  month  of  the  next  year  after  an  order  or  jndgment  sought  to  bo  reversed  is 
made  or  rendered,  is  commenced  within  one  year,  and  in  proper  time. 

3.  Same — Computation  of  Time. 

In  such  cases,  the  first  day  is  to  be  excluded,  and  the  last  day  included,  in  the 
computation  of  the  time. 

4.  Eminent  Domain— Establishment  of  Highway — Damages. 

Where  three  quarter  sections  of  land,  lying  in  a  body,  are  owned  severally  by 
three  persons,  who,  under  a  written  contract  between  themselves,  use  the  land  in 
comn)on  ;  and  each  quarter  section  is  more  valuable  by  being  so  used  than  it  would 
•  be  if  used  separately ;  and  a  public  road  is  established  across  these  three  quarter 
sections,  separating  the  stock  water  from  the  pasture  land,  and  thereby  rendering 
the  use  of  the  land  in  a  body,  under  the  contract,  less  valuable,  and  thereby  lessen- 
ing the  \'&lue  of  each  quarter  section :  }ield,  that  daniages  for  this  loss  of  value  to 
each  quarter  section  may  be  awarded  to  the  awners  of  the  land. 
{Syllabus  by  the  Cuurt.) 

Error  from  district  court,  Smith  county;  Clark  A.  Smith,  Judge. 

On  July  11,  1884,  the  board  of  county  commissioners  of  Smith  county  es- 
tablished a  public  road  across  tlie  lands  of  C.  C.  Labore,  Lewis  W.  Labore, 
Arthur  C.  Labore,  and  others.  The  commissioners  awarded  to  C.  C.  Labore, 
866.67  damages;  to  Letwis  W.  Labore,  $133.33  damages;  and  to  Arthur  C. 
Labore,  nothing. — and  these  parties  severally  appealed  to  the  district  courf. 
Afterwards,  and  by  consent  of  all  the  parties,  the  appeals  were  consolidated, 
and  all  heard  together  as  one  case.  This  consolidated  case  was  tried  before 
the  court  and  a  jury,  and  the  jury  rendered  the  following  verdict,  and  made 
the  following  findings,  to- wit: 

VERDICT. 

"We,  the  jury  impaneled  and  sworn  in  the  above-entitled  case,  do  find,  from 
the  law  and  the  evidence,  the  issues  of  this  case  in  favor  of  the  plaintiffs,  and 
that  they  ought  to  recover  as  damages  the  following  amounts,  viz.;  Damage 
to  the  land  of  C.  C.  Labore,  $80;  damage  to  land  of  L.  VV.  Labore,  0  dol- 
lars;  damage  to  land  of  A.  C.  Labore,  22.60  dollars;  damage  to  use  of  all  their 
land,  under  contract,  until  expiration  of  same,  410  dollars." 

FINDINGS. 

"Question  1.  How  much  is  the  actual  damage  to  his  [C.  C.  Lahore's]  land  as 

a  farm,  for  all  purposes?    Answer.  $80.     Q,  2.  What  was  the  actual  value  of 

C.  C.  Lahore's  farm  on  or  about  July  11,  1884,  immediately  before  locating 

the  said  roafl?    A.  $5,000.     Q.  3.  What  was  the  market  value  of  said  land 
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immediately  after  the  location  of  said  road?  A.  $4,920.  Q.  4.  How  ftiany 
rods  of  fence  is  C.  C.  Lahore  required  to  build,  if  any,  by  reason  of  the  loca- 
tion of  said  road?  A.  160  rods.  Q,  5.  Give  each  item  of  damage  to  C.  G. 
Lahore's  farm,  separate,  name  the  items,  and  give  the  amount  of  each  it«m, 
for  which  you  allow  damages.  A.  For  fence,  ^0;  for  land  $30."  ''Q.  7.  If 
you  find  for  Lewis  W.  Lahore;  you  will  answer  the  following  questions:  What 
is  the  actual  damage  to  his  farm  by  the  location  of  said  road  ?  A.  None.  Q. 
8.  Give  each  item  of  damage  to  Lewis  Lahore's  fiirm,  separate,  and  give  the 
amount  of  each  item  for  which  you  allow  damage.  A.  None.  Q.  9.  Is  the 
road  located  a  direct  and  special  benefit  to  his  farm?  A,  Yes.  Q.  10.  If  you 
find  for  Arthur  C.  I^abore,  what  is  the  actual  damage  to  his  farm  by  the  locii- 
tion  of  said  road?  A.  $22.60.  Q.  11.  Give  each  item  of  damage  to  Arthur  C. 
Lahore's  farm,  separate,  and  give  the  amount  of  each  item  for  which  you  al- 
low damage.  A.  Fence.  $21;  land,  $1.60.  Q.  12.  Were  the  plaintiffs  dam- 
aged by  the  location  of  said  road  under  and  by  virtue  of  a  contract?  A,  Yes. 
Q,  18.  If  you  answer  question  12  in  the  affirmative,  how  much  is  C.  C.  La- 
hore's damage?  A.  $136.66f .  Q,  14.  How  much  is  Lewis  W.  Lahore's  dam- 
age by  reason  of  the  contract?  A.  $136.66f .  Q.  15.  How  much  is  Arthur 
0.  Lahore's  damage  by  reason  of  the  contract?    A,  $136.66|." 

Upon  this  verdict  and  these  findings,  the  court  below  rendered  the  following 
judgment,  to-wit:  ."It  is  therefore  ordered  and  adjudged  by  the  court  that 
plaintiff  0.  C.  Lahore  have  judgment  for  $80;  and  that  A.  C.  Lahore  have 
judgment  for  $22.60;  and  that  all  the  plaintiffs  jointly  have  and  recover  of 
the  defendant  $410,  and  costs  of  this  action  herein,  taxed  at  $359.30." 

John  Q.  Royce  and  L.  C,  UTil,  for  plaintiffs  in  error.  Frank  J.  Kellept  for 
defendants  in  error. 

Valentine,  J.  The  defendants  in  error,  plaintiffs  below,  move  to  dismiss 
the  petition  in  error  and  case  from  tins  court,  for  the  reason  that  the  cafte 
was  not  brought  to  this  court  within  one  year  after  the  judgment  of  the  court 
below  was  rendered.  It  appears  from  the  record  that  the  judgment  of  the 
court  was  rendered  on  April  28,  1885.  When  the  motion  for  a  new  trial  was 
overruled,  whether  before  or  after  the  rendering  of  the  judgment,  or  at  the 
same  time,  is  not  shown.  The  petition  in  error,  the  case,  and  &prcEcipe  for 
a  summons  were  all  filed  in  this  court  on  April  22,  1886.  The  summons  was 
issued  on  April  28, 1886.  On  May  1,  1886,  a  paper,  signed  by  the  attorneys 
of  the  defendants  in  error,  plaintiffs  below,  waiving  the  issuance  of  sum- 
mons, and  accepting  the  service  of  summons,  was  fil^  in  this  court.  When 
this  paper  was  signed,  is  not  shown.  On  May  6,  1886,  the  summons  was 
served  upon  the  defendants  in  eiror,  plaintiffs  below;  and  the  motion  to  dis- 
miss the  case  from  this  court  was  not  tiled  until  October  20,  1887. 

We  know  of  no  good  reason  why  this  proceeding  in  error  should  not  he 
deemed  to  have  been  commenced  in  this  court  on  April  22,  1886,  when  the 
plaintiffs  in  error  filed  in  this  court  their  ease,  their  petition  in  error,  and 
their prcBcipe  for  summons.  But  even  if  there  should  he  some  reason  for 
considering  this  proceeding  in  error  as  not  having  been  commenced  at  that 
time,  then  we  would  think  that  undoubtedly  it  should  be  considered  as  hav- 
ing been  commenced  on  April  28,  1886,  when  the  summons  was  issued. 
Thompson  v  Manufacturing  Co,,  29  Kan.  476.  And  if  the  proceeding  in 
error  was  commenced  at  that  time,  then  it  was  commenced  within  proper 
time,  and  within  one  year  after  the  judgment  of  the  court  below  was  ren- 
dered. Under  section  722,  Civil  Code,  time  is  to  be  computed  by  excluding 
the  first  day,  and  including  the  last,  except  when  the  last  day  falls  on  Sun- 
day, and  then  Sunday  is  also  to  be  excluded.  Now,  if  we  exclude  the  first 
day  in  the  present  case,  to-wit,  April  28,  1885,  which  was  the  day  on  which 
the  judgment  was  rendered,  then  the  year  within  which  the  case  is  to  he 
brought  to  this  court  would  commence  on  April  29,  1885,  and  it  would  not 
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end  until  the  last  moment  of  April,  28,  1886;  hence,  under  the  Civil  Code,  it 
is  clear  that  this  case  was  brought  to  this  court  within  proper  time. 

From  the  record  in  this  case  the  following  facts  appear:  C.  C.  Lahore  is  the 
father  of  Lewis  W.  Lahore,  and  Arthur  C.  Lahore.  Each  owns  a  quarter 
section  of  land  in  Smith  county,  Kansas.  These  three  tracts  of  land  adjoin 
each  other,  are  used  together,  and,  in  fact,  constitute  one  body  or  tract  of 
land.  It  is  principally  grazing  land,  and  is  used  by  the  three  Labores  jointly, 
lor  the  purpose  of  raising  and  pasturing  cattle  thereon,  which  cattle  they  own 
in  common  as  partners.  The  water  for  the  cattle  is  principally,  if  not  en- 
tirely, on  the  land  of  C.  C.  Lahore.  The  partnership  between  the  Labores 
was  created  by  a  written  contract  in  January,  1883,  and  was  to  continue  for 
the  period  of  12  years.  A  public  road  was  established  across  this  land  in  July, 
1884,  which  took  a  portion  of  each  quarter  section,  and  separated  a  large  pro- 
portion of  the  gnizing  land  from  the  water.  This  separation  of  the  grazing 
land  from  the  water  injured  the  value  of  the  land  as  a  whole,  and,  if  the  use 
of  the  wateivmay  be  considered  in  connection  with  the  use  of  eiich  quarter 
section,  then  such  separation  also  injured  the  value  of  each  quarter  section. 
If,  however,  the  use  of  the  two  quarter  sections  belonging  to  Lewis  W.  Lahore 
and  Arthur  0.  Lahore,  and  on  which  the  water  is  not  situated,  is  not  to  be 
considered  in  connection  with  the  use  of  the  water  which  is  situated  on  the 
land  of  C.  C.  Lahore,  then  the  separation  of  the  grazing  land  from  the  water 
cannot  affect  the  value  of  such  two  quarter  sections.  In  the  court  below,  it 
was  held  in  substance,  if  not  in  terms,  that  the  injury  to  each  quarter  section 
by  reason  of  the  separation  of  the  water  from  the  grazing  land  was  $18t>.66f , 
and  that  the  injury  to  the  whole  of  the  land,  in  the  aggregate,  was  $410; 
and  for  this  amount,  together  with  the  other  damages  to  the  land,  the  court 
below  awarded  damages  in  favor  of  the  Labores,  and  against  the  county;  and 
whether  this  award  for  the  $410  damages  is  correct  or  not  is  the  only  material 
or  substantial  question  involved  in  this  case. 

We  think  the  decision  of  the  court  below  is  correct.  Where  land  is  taken 
for  public  purposes,  the  owner  is  entitled  to  full  compensation  for  all  the  re- 
sulting loss  sustained  by  him,  whatever  the  elements  of  that  loss  may  be,  and 
he  is  entitled  to  compensation,  not  only  for  the  loss  of  the  land  actually  taken, 
but  also  for  the  loss  of  the  value,  or  the  depreciation  in  the  value,  of  that 
not  taken.  It  is  really  the  loss  of  the  value  of  his  property  for  which  he  re- 
ceives compensation, — the  difference  in  value  with  the  road,  and  without  it, 
where  he  suffers  loss;  and  there  may  be  innumerable  elements  constitut- 
ing or  contributing  to  that  value.  Land  is  never  valued  solely  because  of  its 
inherent  qualities,  or  merely  for  what  is  in  it  or  upon  it.  Its  value  depends 
as  well  upon  many  extrinsic  circumstances.  Vacant  and  unimproved  land 
near  spme  one  of  out  large  cities,  which  once  might  have  been  purchased  for 
less  than  dye  dollars  per  acre,  might  now,  in  many  cases,  be  sold  for  more  than 
$1,000  per  acre.  In  such  cases  it  is  not  anything  in  the  land  itself,  or  upon 
it,  which  has  brought  about  this  great  increase  in  the  value;  but  the  increase 
has  been  brought  about  solely  by  extraneous  circumstances.  And  yet,  if  the 
land  were  taken  from  the  owner  for  public  purposes,  he  would  be  entitled  to 
recover  from  the  public  the  full  amount  of  its  enhanced  value.  Or  if  a  part 
only  were  taken,  and  a  part  left,  then  he  would  be  entitled  to  recover,  not 
only  for  the  part  taken,  but  also  for  the  entire  depreciation  of  this  enhanced 
value  of  the  part  left. 

We  suppose  it  will  be  admitted  that  any  one  of  the  Labores  would  liave  a 
right  to  an  award  of  damages  for  all  the  loss  which  he  might  sustain  by  rea- 
son of  having  his  own  grazing  land  separated  from  his  own  stock  water. 
But  that  is  not  precisely  the  case.  In  this  case  the  grazing  lands  of  Lewis  W. 
Lahore  and  Arthur  C.  Lahore  were  separated  from  the  stock  water  on  the 
laiid  of  C.  C.  Lahore.  But  still  the  right  of  Lewis  W.  Lahore  and  Arthur 
C.  Lahore,  under  the  written  contract  with  C.  C.  Lahore,  to  use  the  stock 
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water  on  C.  C.  Lahore's  land,  made  their  lands  more  valuahle  than  they  other- 
wise would  be,  while  the  right  of  C.  C.  Lahore,  under  the  contract,  to  use 
the  land  of  the  other  two  Labores,  for  pasturing  his  cattle  thereon,  made  his 
land  more  valuable  that  it  otherwise  would  be.  This  right  made  his  stock 
water  immensely  more  valuable  to  him,  because  he  could  use  so  much  more 
of  it  at  a  profit.  Now,  may  the  Labores  be  deprived  of  all  these  benefits  and 
profits  and  the  enhanced  value  of  their  lands  resulting  therefrom,  without 
their  having  any  remedy?  May  not  each  be  awarded  damages  for  the  loss  of 
value  as  to  his  own  land?  May  not  each  be  awarded  damages  for  the  differ- 
ence in  value  of  his  own  land  with  the  road,  and  without  tlie  road,  where  he 
suffei-s  loss,  although  a  portion  of  this  enhanced  value  may  be  the  result  of 
his  having  the  right  to  use  the  lands  of  others? 

It  is  claimed,  however,  by  the  plaintiffs  in  error,  defendants  below,  that  this 
enhanced  value  is  based  solely  upon  a  lease,  and  the  fact  of  tenancy,  and  that 
tenants  or  lessees  hav^  no  right  to  have  damages  awarded  to  them  in  con- 
demnation proceedings.  Now,  it  is  not  necessary  in  this  case,  in  order  to 
sustain  the  judgment  of  the  court  below,  that  any  one  of  the  Labores  should 
be  awarded  anything  as  a  tenant  or  lessee,  or  anything  for  any  injury  done 
to  the  land  of  either  of  the  others.  Eacli  originally  claimed,  and  we  may  con- 
sider each  as  still  claiming,  damages  only  for  injuries  done  to  his  own  land. 
But  may  not  tenants  or  lessees  have  an  award  of  damages  for  losses  sustained 
by  them  by  reason  of  condemnation  proceedings?  Tuimpike  Road  v.  BrosU 
22  Pa.  St.  29;  Brovm  v.  Powell,  25  Pa.  St.  229;  Railroad  Co,  v.  Davis,  26  Pa. 
St.  238;  Dyer  v.  Wlghtman,  66  Pa.  St.  425;  Railroad  Co,  v.  Thompson,  10 
Md.  76;  Qerrard  v.  Railroad  Co.,  14  Neb.  270,  15  N.  W.  Rep.  231,  and  20 
Amer.  «fe  Eng.  R.  Cas.  423;  Renwick  v.  Railroacf  Co.,  49  Iowa,  664;  Kimball 
V.  Railroad,  7  Fost.  448;  Coutant  v.  Catlin,  2  Sandf.  Ch.  485;  Astor  v, 
Hoyt,  5  Wend.  605;  Tui^ner  v.  Williams,  10  Wend.  140]  Gillespie  v.  Thomas, 
15  Wend.  464;  In  re  Streets,  19  Wend.  678;  Wiggin  v.  The  Mayor,  9  Paige, 
16:  Parks  v.  Boston,  15  Pick.  198;  State  Lunatic  Hospital  v.  County  of 
Worcestei',  1  Mete.  437;  Ashby  v.  Railroad  Co.,  5  Mete.  368;  ^Edmands  v. 
Boston,  108  Mass.  535;  Cohh  v.  Boston,  109  Mass.  438.  The  word  "owner," 
as  used  in  the  statutes  relating  to  condemnation  proceedings,  may  perhaps  be 
construed  to  apply  to  every  person  having  any  interest  in  the  property  to  be 
taken.     Such  seems  to  be  the  purport  of  the  above-cited  cases. 

We  would  think  that  justice  has  been  done  in  this  case,  and  no  material 
error  has  been  committed;  and  therefore  tiie  judgment  of  the  court  below  will 
be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  457) 

Stickel  V,  Bender. 

(Supreme  Court  of  Kansas.    Noveuiber  5,  1887.) 

1.  Evidence — Declarations  of  Grantor  to  Prove  Fraud. 

In  an  action  between  S.  and  B.,  S.  claimed  that  B.  fraudulently  procured  the  title 
to  a  certain  piece  of  land  while  acting  as  his  agent.  In  order  to  prove  the  fraud  ot 
B.,  S.  offered  the  testimony  of  witnesses  to  prove  the  oral  and  written  statements 
of  the  original  owner  of  the  land  made  after  the  conveyance  of  the  land  to  B.,  but 
not  made  in  his  presence  or  hearing.  Held,  that  the  court  committed  no  error  in 
rejecting  tlie  evidence. 

2.  Equity — Submission  of  Issues  to  Jury —  Refusal  to  Instruct  as  to  Whole  Case. 

In  an  action  in  the  nature  of  a  suit  in  equity,  the  court,  in  its  discretion,  sub- 
mitted two  questions  of  fact  for  the  jury  to  answer,  and  subsequently,  upon  the 
findings  of  the  jury  and  all  the  evidence  in  the  case,  rendered  judgment  for  the  de- 
fendant. Held,  that  the  plaintiff  was  not  prejudiced  by  the  refusal  of  the  court  to 
instruct  the  jury  upwn  matters  of  law  applicable  to  the  whole  case,  but  which  would 
not  have  aided  the  jury  in  deciding  the  particular  questions  of  fact  submitted  to 
them. 
{Sylkibtu  by  (he  Court.) 
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Error  from  district  court,  Dickinson  county;  M  B.  Nicholson,  J,udge. 
C,  C,  Bitting,  Ji\,  for  plaintiff  in  error.    John  H.  Malum,  for  defendant 
in  error. 

HoRTON,  C.  J.  Tliis  was  an  action  brought  by  William  E.  Stickel  against 
J.  C.  Bender  for  the  recovery  of  certain  real  estate,  the  title  to  which  Stickel 
claimed  that  Bender  acquired  fraudulently,  while  acting  as  his  agent.  In 
1884,  Stickel  had  possession  of  160  acres  of  land  in  Lincoln  county,  in  this 
state,  under  a  land  contract,  upc»n  which  he  had  paid  ^400,  and  upon  which 
there  was  remaining  due,  as  purcliase  money,  81,200.  This  land  had  been 
purchased  by  Bender  for  Stickel  from  D.  Crawford,  of  Kansas  City,  Missouri, 
at  810  an  acre.  In  July,  1884,  the  land  in  Lincoln  county  was  placed  in  the 
hands  of  Bender  for  sale.  About  .July  26,  1884,  the  land  was  exchanged  by 
Bender  to  William  E.  Starr  for  lots  11  and  12  in  block  29  of  Keeny  and  Hodge's 
addition  to  Abilene;  and  upon  that  day  Starr  and  wife  executed  to  Stickel  a 
warranty  deed  therefor.  About  the  same  time,  William  E.  Starr  and  wife 
executed  to  Bender  the  conveyance  of  lots  98  and  95  on  Spruce  street,  in  Abi- 
lene. Stickel  claims  that  Bender  received  these  lots  as  part  consideration  for 
the  Lincoln  county  farm,  and  that  he  fraudulently  obtained  the  title  in  his 
own  name;  that  subsequently  the  lots  were  disposed  of  by  Bender  for  certain 
other  real  estate,  situated  in  the  county  of  Dickinson.  Bender  claims  tliat 
lots  93  and  95  were  no  part  of  the  trade  for  the  Lincoln  county  land;  that  the 
lots  were  deeded  by  Starr  and  wife  to  him  by  way  of  a  mortgage  to  secure  a 
debt  of  8150  which  Starr  owed  Bender;  and  that  the  rest  of  the  property,  or 
the  proceeds  thereof,  were  to  be  applied  by  Bender  to  the  payment  of  install- 
ments upon  the  land  which  Starr  obtained  from  Stickel. 

Upon  the  trial,  the  court  submitted  the  following  issues  of  facts  to  the  jury: 
"Did  the  defendant  J.  C.  Bender  take  the  title  to  lots  ninety-three  (93)  and 
ninety-five  (95)  on  Spruce  street,  in  Southwick  &  Augustine's  addition,  as 
part  of  the  consideration  for  the  plaintiffs  land  in  fraud  of  the  plaintiff's 
rights?  No.  Or  did  he  take  the  title  to  said  property  as  security  for  a  debt 
due  to  him  from  Starr  in  part,  and  the  remainder  in  trust  for  the  use  of  Starr, 
to  be  applied  to  the  deferred  payments  on  the  Lincoln  county  land?  Yes." 
Upon  the  special  findings  of  the  jury  and  the  evidence  introduced  in  the  case, 
the  court  found  the  issues  for  the  defendant,  and  rendered  judgment  accord- 
ingly.    Of  this  complaint  is  made. 

It  is  urged  as  error  that  the  trial  court  improperly  refused  to  permit  Stickel 
to  prove  the  declarations  of  Starr  concerning  the  ownership  of  lots  93  and 
95.  The  declarations  were  made  by  Starr  after  the  conveyance  to  Bender,  and 
were  not  in  his  presence  or  hearing.  If  it  was  intended  to  prove  by  these  dec- 
larations that  StaiTis  the  equitable  owner  of  the  lots,  the  evidence  was  imma- 
terial. The  jury  found  that  the  title  to  the  lots  was  only  held  by  Bender  for 
security.  If  it  was  intended  to  show,  by  the  declarations  of  Starr,  that  Bender 
procured  the  conveyance  of  the  lots  to  himself  fraudulently,  then  the  evi- 
dence w}is  incompetent  and  properly  excluded.  After  the  execution  and  de- 
livery of  the  deed,  Starr's  statements,  made  in  the  absence  of  Bender,  and 
without  his  knowledge,  would  not  affect  or  bind  him.     CT^st  v.  Evana,  37 

Kan. ^  15  Pac  Rep.  214.     Starr's  deposition  might  have  been  taken  if  his 

statements  of  the  transactions  with  Bender  were  favorable  to  the  claim  of 
Stickel. 

We  do  not  think  that  the  plaintiff  was  predjudiced  by  the  instructions. 

Only  two  issues  of  fact  were  submitted  to  the  jury.  The  jury  were  not 
required  to  render  a  general  verdict,  and  the  only  matter  for  their  considera- 
tion was  the  evidence  upon  the  issues  of  fiict  submitted.  Upon  these  matters 
they  were  required  to.  pass  upon  the  credibility  of  the  witnesses,  and  to  an- 
swer the  questions  "yes"  or  "no."  The  instructions  refused  would  not  have 
aided  the  jury  in  deciding  the  questions  of  fact  presented  to  them.    The  same 
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might  be  said  of  some  of  the  instructions  given.  The  court  submitted  these 
questions  to  the  jury  as  a  matter  of  advice,  and,  after  all  the  evidence  had 
been  introduced,  made  a  general  finding  for  Bender.  There  is  sufficient  evi- 
dence in  the  record  to  sustain  the  findings  and  judgment  of  the  trial  court ;  and, 
although  much  of  the  evidence  is  conflicting,  this  court  will  not  interfere, 
even  if  the  testimony  preponderates  against  the  findings. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  j  ustices  concurring. ) 


(37  Kan.  460) 

Fitzgerald  v.  Wellington. 
{Supreme  Court  of  Kansas.    November  6»  1887.) 

Appeal— Prom  Justice— Bond— Liability  op  Suketies. 

Where  a  Judgment  is  rendered  by  a  justice  of  the  peace  in  favor  of  the  plaintiff, 
and  againdt  the  defendant,  and  the  defendant  appeals  to  the  district -court,  and  aft- 
erwards dismisses'  his  appeal,  the  sureties  on  the  appeal-bond  are  liable  for  the 
amount  of  the  judgment  rendered  in  the  justice's  court,  and  not  merely  for  the 
amount  of  the  judgment  for  costs  rendered  in  the  district  court. 
{Syllabus  by  the  Oourt.) 
Eri:or  from  district  court,  Marshall  county;  Edward  Hutchinson,  Judge. 
This  was  an  action  commenced  originally  before  a  justice  of  the  peace  by 
Richard  Wellington  against  Gideon  Fitzgerald  on  an  appeal-bond,  in  which 
action  judgment  was  rendered  by  the  justice  of  the  peace  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  $300  and  costs,  and  the  defendant  appealed 
to  the  district  court,  where  the  case  was  again  tried  before  the  court  without 
a  jur^,  and  the  court  made  the  following  findings  and  conclusions,  and  ren- 
dered the  following  judgment,  to-wit: 

FINDINGS  OF  FACT. 

"(1)  On  the  twenty-third  day  of  December,  1884,  the  said  Richard  Welling- 
ton, plaintiff  in  this  action,  recovered  a  judgment  before  E.  F.  Benedict,  a 
justice  of  the  peace  of  Marshall  county,  Kansas,  against  John  B.  Price  and 
W.  F  Price,  partners  as  Price  Brothers,  for  the  sum  of  two  hundred  thirty- 
six  dollars  and  eighty  cents  debt  for  work  and  labor,  and  eight  dollars  and 
seventy-five  cents  costs.  Price  Brothers  appealed  from  the  judgment  of  the 
district  court  of  Marshall  county,  Kansas;  Gideon  Fitzgerald,  the  defendant 
above  named,  being  the  surety  on  the  appeal-bond. 

"(2)  The  appeal-bond  given  in  said  case  reads  as  follows: 
"  •Richard  Wellington,  Plaintiff,  vs.  John  B,  Price,  William  F,  Price,  ParU 

ners  as  Price  Brothers,  Defendants,    Before  E.  F.  Benedict,  a  Justice  of 

the  Peace,  Blue  Rapids  Township,  Marshall  County,  Kansas. 

"  *State  ojf Kansas,  Marsfiall  Cotmty — ss, :  Whereas,  the^  defendants,  John 
B.  Price  arid  William  F  Price,  partners  as  Price  Brothers*  intend  to  appeal 
from  a  judgment  rendered  against  them  in  favor  of  the  plaintiff,  Richard 
Wellington,  for  the  sum  of  two  hundred  thirty-oix  dollars,  on  the  twenty- 
third  day  of  Deceml>er,  1884,  by  the  undersigned  justice  of  the  peace  of  Blue 
Rapids  township  in  said  county,  now,  we,  the  undersigned  residents  of  said 
county,  bind  ourselves  to  said  plaintiff  in  the  sum  of  four  hundred  and  seventy- 
five  dollars,  that  the  said  defendants  shall  prosecute  their  appeal  to  effect,  and 
without  unnecessary  delay,  and  satisfy  such  judgment  and  costs  as  may  be 
rendered  against  him  thereon. 

[Signed]  "  '  Gideon  Fitzgerald 

"  •  Approved  by  me  this  second  day  of  January,  A.  D.  1885. 
"  •  E.  F.  Benedict,  Justice  of  the  Peace.' 

"Said  action  was  afterwards  regularly  di>cketed  in  the  district  court  of  said 
county,  and  afterwards  said  Price  Brothers  dismissed  their  appejil,  where- 
upon the  district  court  rendered  judgment  against  said  Price  Brothers  for  the 
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costs  made  in  the  district  court  on  said  appeal,  and  said  case  was  certified 
back  to  tbe  justice  of  the  peace  for  f urtlier  proceedings. 

**(3)  An  execution  was  afterwards  issued  by  said  justice  of  the  peace  on 
said  judgment  of  the  said  justice  of  the  peace,  which  execution  was  returned: 
« No  goods.  Received  this  writ  October  18, 1885.  November  9. 1886, 1  have 
made  diligent  search,  and  I  can  find  no  personal  property  of  tlie  within-named 
John  B.  Price  and  William  F.  Price,  or  either  of  them,  in  my  county.  This 
execution  is  wholly  unsatisfied.  Lewis  B.  Doten,  Constable.'  After  there- 
turn  of  said  execution,  the  plaintiff ^  commenced  this  action  against  the  de- 
fendant Gideon  Fitzgerald  on  said  appeal-bond,  to  recover  tlie  amount  of  the 
judgment  rendered  by  said  justice  of  the  peace  on  the  twenty-third  day  of 
December,  1884,  with  interest  thereon  from  the  date  of  the  judgment.** 

CONCLUSIONS  OF  LAW 

"The  plaintiff  is  entitled  to  recover  of  the  defendant  the  sum  of  two  hun- 
dred a^d  sixty-one  dollars  and  costs." 

JUDGMENT. 

"It  is  therefore  by  the  court  adjudged  that  the  said  plaintiff  have  and  re- 
cover from  the  said  Gideon  Fitzgerald,  on  the  bond  set  forth  in  plaintiff*s  bill 

of  particulars,  the  sum  qt  $261,  and  the  further  sum  of  $ as  costs  in 

this  action,  for  which  let  execution  issue.'' 

The  defendant,  Gideon  Fitzgerald,  as  plaintiff  in  error,  bnngs  the  case  to 
this  court  for  review. 

John  V.  Coon  and  Ed.  A.  Bei^^y^  for  plaintiff  in  error.  W.  H.  H.  Freeman^ 
for  defendant  in  error. 

Valentine,  J.  The  only  question  involved  in  this  case  is  as  follows: 
Where  a  judgment  is  rendered  by  a  justice  of  the  peace  in  favor  of  the  plain- 
tiff, and  agalnstthe  defendant,  and  the  defendant  appeals  to  the  district  court, 
and  afterwards  dismisses  his  appeal,  are  the  sureties  on  the  appeal-bond  lia- 
ble for  the  amount  of  the  judgment  rendered  in  the  justice's  court,  or  only 
for  the  amount  of  the  judgment  for  costs  rendered  in  the  district  court?  This 
question  is  purely  one  of  statutory  construction.  The  statutes  applicable  to 
the  case,  to- wit,  sections  121,  124-,  and  129  of  the  Justice's  Code,  provide,  ' 
among  other  things,  as  follows: 

•*Sec.  121.  ♦  ♦  "T  [Theconditionof  the  appeal-bond  or  undertaking  must 
be  as  follows:]  FirsU  that  the  appellant  will  prosecute  his  appeal  to  effect, 
and  without  unnecessary  delay;  second^  that,  if  judgment  be  rendered  against 
him  on  appeal,  he  will  satisfy  such  judgment  and  costs." 

"Sec.  12A.  *  *  *  If  the  appeal  be  dismissed,  the  cause  shall  be  re- 
manded to  the  justice  of  the  peace,  to  be  thereafter  proceeded  in  as  if  no  ap- 
peal had  been  taken. " 

"Sec.  129.  When  any  appeal  shall  be  dismissed,  or  when  judgment  shall  be 
entered  in  the  district  court  against  the  appellant,  the  surety  in  the  undertak- 
ing shall  be  liable  to  the  appellee  for  the  whole  amount  of  the  debt,  costs,  and 
damages  recovered  against  the  appellant. " 

We  think  the  foregoing  question  must  be  answered  that  the  sureties  are  lia- 
ble for  the  judgment  rendered  in  the  justice's  court.  The  statutes  provid.e 
that  the  condition  of  the  appeal-bond  must  be  "that  the  appellant  will  prose- 
cute his  appeal  to  effect,  and  without  unnecessary  delay,"  and  also  that, 
"when  any  appeal  shall  be  dismissed,  ♦  ♦  *  the  sureties  in  the  under- 
taking shall  be  liable  to  the  appellee  for  the  whole  amount  of  the  debt,  costs, 
and  damages  recovered  against  the  appellant. "  Now,  when  the  appeal  is  dis- 
missed from  the  distinct  court,  no  judgment  for  any  "debt"  or  "damages"  is 
ever  rendered  in  that  court,  but  only  a  judgment  that  the  appeal  be  dismissed. 
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and  in  favor  of  the  appellee  for  the  costs  which  have  accrued  in  the  district 
court;  hence  we  think  that  the  debt  and  damages  for  which  the  sureties  on 
the  appeal-bond  are  to  be  held  liable  in  such  cases  are  the  debt  and  damages 
recovered  by  the  appellee  against  the  appellant  in  the  justice's  court. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 

(37  Kan.  454)  StAUFFER  V.  ReMICK. 

(Supreme  Court  of  Kansas.    November  5,  1887.) 

1.  Judgment — Satisfaction — Agreement  of  Parties. 

K.  recovered  ajudgment  against  R.  R.,  in  an  action  against  S.,  obtains  averdict 
in  his  favor.  By  the;igreeinent  of  K.  and  S.,  the  amount  of  the  verdict  is  indors<Hl 
upon  an  execution  of  K.  against  R.  Ueld^  such  indorsement  does  not  relieve  S.  of 
his  liability  to  R.,  upon  the  judgment  subsequently  rendered  against  him  on  the 
verdict,  unless  it  appears  that  the  verdict  was  rendered  in  an  action  arising  on  con- 
tract. 

2.  Same — Verdict  in  Action  of  Tort — Debt— Entry  of  Judgment. 

A  verdict  in  an  action  in  tort  does  not  convert  the  tort  into  a  debt.    It  does  not 
become  a  debt  until  it  is  merged  into  a  judgment. 
(Syllabus  by  HoU,  C.) 

Commissioners'  decision.  Error  from  district  court,  Barton  county;  G.  W. 
NiMOCKs,  Judge. 

Maker  &Osmoiidt  for  plaintiff  in  error.  Clayton  &  Clayton,  for  defendant 
in  error. 

Holt,  C.  Plaintiff  in  error,  plaintiff  below,  filed  his  petition  in  the  Barton 
district  court,  of  which  the  following  is  a  copy:  "Comes  now  the  plaintiff, 
Jacob  tJtauffer,  and  complains  of  the  defendants,  Joseph  Remick,  James  S. 
Dalziel,  and  Joshua  Clayton  and  James  Clajton,  partners  as  Clayton  &  Clay- 
ton, saying:  That  on  the  fifteenth  day  of  May,  1884,  there  was  tried  in  the 
above  court  a  cause  entitled  Joseph  Hemick  vs.  Jacob  Stauffer,  and  a  verdict 
found  by  the  jury  against  said  Jacob  Stauffer  for  the  sum  of  ^8.76,  and  costs; 
that  on'the  sixteenth  day  of  May,  1884,  an  execution  was  issued  out  of  said 
court  upon  ajudgment  rendered  in  .favor  of  H.  M.  Kline,  and  against  said 
Joseph  Remick;  that  the  sheriff,  James  S.  Balziel,  in  whose  hands  said  exe- 

"cution  was  placed,  not  being  able  to  find  any  property  upon  which  to  levy, 
presented  said  execution  in  favor  of  H.  M.  Kline  and  against  Sciid  Joseph 
Kemick  to  said  Jacob  Stauffer,  who  thereupon  obtained,  by  order  of  said  ex- 
ecution creditor  and  owner  of  said  judgment,  an  indorsement  on  said  execu- 
tion, crediting  the  said  sum  of  $88.75;  that  after  the  said  payment  to  the 
sheriff,  the  court  entered  judgment  upon  said  verdict  as  found  against  said 
Jacob  Stauffer,  and  in  favor  of  Joseph  Remick,  for  .$88.75,  and  costs ;  that  said 
Jacob  Stauffer  immediately  paid  said  costs;  that  immediately  after  the  entry 
of  judgment  by  said  court,  and  after  the  said  pliyment  to  the  sheriff,  the  de- 
fendants Joshua  Clayton  and  James  Clayton  entered  an  attorney's  lien  upon 

.said  judgment,  and  procured  from  said  Remick  an  assignment  of  said  judg- 
ment to  themselves;  that  said  defendants  have  caused  an  execution  to  be 
issued  and  placed  in  the  hands  of  the  defendant  James  S.  Dalziel,  sheriff  of 
Barton  county,  Kansas,  who  will  levy  said  execution  on  the  property  of  the 
said  Jacob  Stauffer,  unless  restrained  by  the  order  of  this  court.  Plaintiff 
says  that  said  judgment  has  been  fully  paid  and  satisfied  in  the  manner  afore- 
said. Therefore  plaintiff  prays  this  court  to  isdue  its  order  restraining  the 
collection  of  said  judgment  and  proceeding  under  said  execution  until  the 
further  order  of  this  court,  and  that,  upon  a  final  hearing  of  this  cause,  a  per- 
petual injunction  be  granted  forever  restraining  the  collection  of  said  judg- 
ment and  execution,  and  such  other  and  furtlier  relief  as  equity  may  require." 
The  defendants  below  demurred  because  the  petition  did  not  state  facts  suffi- 
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cient  to  constitute  a  cause  of  action.  The* court  below  sustained  the  demurrer. 
Plaintiff  excepts,  and' presents  such  ruling  to  this  court  for  review. 

Plaintiff  contends  that  the  payment  by  Stauffer  to  the  sheriff  is  authorized 
by  section  486  of  the  Civil  Code.  Section  486  reads  as  follows:  "After  the 
issuing  of  execution  against  the  property,  any  person  indebted  to  a  judgment 
debtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  execution.  The  sheriff's  receipt  shall  be  suf- 
ficient discharge  for  the  amount  so  paid  or  directed  to  be  credited  by  the  judg- 
ment creditor  on  the  execution." 

The  fli-st  question  that  arises  in  this  case  is  whether  Stauffer  was  indebted  to 
Hemick  at  the  time  the  indorsement  was  made  on  the  execution  issued  in  the 
action  of  Kline  v.  Remick,  It  is  not  alleged  in  plaintiff*s  petition  that  he 
was  so  indebted.  It  states  a  jury  had  found  a  verdict  in  Reraick's  favor 
against  him,  but  is  silent  as  to  the  c<iuse  of  action  upon  which  it  was  found. 
If  it  was*  upon  a  contract  for  licjyidated  damages,  it  would  have  been  a  debt, 
not  because  of  the  verdict  of  the  jury,  but  because  of  the  liability  on  the  con- 
tract. If  the  verdict  was  found  in  an  action  in  tort,  the  verdict  would  not 
have  been  a  debt.  A  verdict  on  a  cause  of  action  resting  in  tort,  does  not 
convert  the  tort  into  a  debt.  It  must  be  merged  into  a  judgment  before  it 
becomes  a  debt.    Fi-eem.  Judgm.  §  167;  Thayer  v.  Southwick,  8  Gray,  229. 

^VTiere  a  petition  is  attacked  by  demurrer,  for  the  reason  that  it  does  not 
state  facts  sufllcient  to  constitute  a  cause  of  action,  the  rule  is  to  construe  the 
pleading  against  the  pleader,  on  the  {ground  that,  as  he  himself  selects  the 
language,  he  should  make  his  meaning  clear.  Draper  v.  Coivles,  27  Kan. 
484.  The  plaintiff  does  not  state  in  his  petition  that  Remick  was  indebted 
to  him  at  the  time  of  the  indorsement.  The  simple  statiement  is  there  was  a 
verdict  found  against  him.  We  cannot  say  whether  it  was  in  an  action  aris- 
ing on  contract  or  in  tort.  To  hold  it  to  be  sufficient  we  would  be  compelled 
to  infer  that  the  action  was  founded  upon  a  contract.  Under  the  rule  of  plead- 
ing above  stated,  we  are  not  justified  in  making  such  an  inference. 

Immediately  after  the  rendition  of  the  judgment,  Clayton  &  Clayton  filed 
their  attorneys*  lien  upon  said  judgment,  and  procured  an  assignment  from 
Remick.  We  think,  under  the  pleadings  in  this  case,  that  tliey  obtained  a 
right  to  the  judgment  rendered  against  Stauffer.  Of  coui-se,  if  Remick  in 
person  had  directed  this  payment  of  his  judgment  against  Stauffer,  upon  ex- 
ecution in  favor  of  Kline  against  him,  an  entirely  different  question  would 
haVe  been  presented  from  that  we  are  now  considering;  but  this  indorsement 
was  not  made  at  his  suggestion  or  by  his  consent.  It  may  be  fairly  inferred 
that  it  was  made  without  his  knowledge,  and  if  he  had  known  of  it  he  would 
have  protested. 

We  think  the  ruling  of  the  court  was  correct,  and  therefore  recommend  the 
affirmance  of  the  judgment. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring, 

(37  Kan.  433) 

Alma  Tp.  v.  Cast. 
{Supreme  Qntrt  of  Karmu,    November  6,  1887.) 

MUWICIPAL  COBPORATIOKB--AcriON  BY,  FOB  ObSTBUCTION  OF  AlLBY— BiLL  OF  PaBTICD- 
LAB8. 

Where  a  township,  as  plaintiff,  states  in  its  bill  of  particulars  that  the  defendant 
deposited  dirt  and  earth  iu  an  alley  of  a  city,  thereby  obstructing  the  same,  and 
that  the  '*  overseer  of  road-district  No.  3"  removed  the  same  at  his  costs,  but  fails 
to  show  that  either  said  city  or  road-district  was  within  the  limits  of  the  township 
that  brings  the  action,  such  bill  of  particulars  does  not  state  a  cause  of  action. 
(gyOabus  by  Bolt,  O.) 

Commissioners*  decision.  Error  from  district  court,  Wabaunsee  county; 
R.  B.  Spilman,  Judge. 
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W.  A.  Doolittle,  for  plaintiff  in  ferror.  Barnes  dk  Carroll,  for  defendant 
in  error. 

HoLT»  C.  PlaiDtifl  in  error,  plaintiff  below,  filed  the  following  bill  of  par- 
ticulars in  the  justice's  court.  Upon  a  judgment  for  plaintiff,  defendant  ap- 
pealed to  the  district  court,  and  there  demurred  to  the  bill  of  particulars, 
which  was  as  follows: 

^Alma  Toionship,  Wabaunsee  County^  Kansas,  Plaintiff,  v.  Math.  Cast,  De- 
fendant. 
'*Said  plaintiff  alleges  that  said  defendant  is  indebted  to  said  plaintiff  in  the 
sum  of  ten  and  50-100  dollars,  for,  upon  having  deposited  on  the  alley  of 
block  9,  city  of  Alma,  Wabaunsee  county,  Kansas,  a  lot  of  dirt  and  earth 
which  he  excavated  from  his  cellar  at  the  time  of  building  his  store  building, 
said  defendant  was  requested  to  remove  said  obstruction,  but  refused  to  do  so, 
whereupon  the  complainant,  being  road  overseer  of  said  road-distdct  No.  3, 
removed  said  obstructions  at  his  costs.  For  further  explanation  see  exhibit 
A.  That  there  is  due  said  plaintiff  on  said  work  from  said  defendant  ten 
and  50-100  dollars,  which  he  claims. 

"ROAD-DlSTRlOT  No.  3,  BY  G.  ZWANZIGKR,  BOAD  OVEBSEEB. 

""Exhibit  A. 

May  22.    Team  one  day,      -           -           -  --           -800 

May  22.     Team  J  day,                -           -  -           .           1  50 

May  23.    2  teams  one  day,   -           -           -  -           -           -600 


$10  50" 


By  consent  of  both  parties,  the  title  of  said  action  was  amended  by  cor- 
recting a  mistake  in  the  Qame  of  party  plaintiff,  by  striking  out  "roatd-dis- 
trict  No.  3,"  and  sul)Stituting  "Alma  township,  Wabaunsee  county,  Kan- 
sas," as  plaintiff.  The  court  below  sustained  the  demurrer  to  sucii*  bill  of 
particulars,  and  plaintiff  brings  the  case  here  for  review.  We  think  the 
judgment  of  the  court  below  was  correct.  The  bill  of  particulars  is  awk- 
wardly drawn.  If  it  contained  a  cause  of  action,  we  would  disregard  all  omis- 
sions therein;  but  it  does  not  state  a  cause  of  action  against  defendant  in  fa- 
vor of  plaintiff,  even  crudely.  There  is  no  allegation  that  said  city  of  Alma 
is  in  road-district  number  3,  or  that  it  is  within  Alma  township.  It  alleges 
that  the  overseer  of  road-district  No.  3  removed  an  obstruction  from  the  alley 
of  block  9  in  the  city  ol  Alma  at  his  own  cost,  not  at  the  cost  of  road-district 
No.  3,  of  the  township  of  Alma.  Of  course,  if  the  city  of  Alma  was  not  in 
road-district  No.  3,  or  if  it  was  not  in  Alma  township,  Wabaunsee  county, 
Kansas,  or  if  Zwanziger  volunteered  to  pay  for  the  removal  of  said  obstruc- 
tion, the  plaintiff  herein  could  not  recover  as  against  the  defendant. 

The  plaintiff  in  error  filed  a  brief,  in  which  he  argues  an  entireiy  different 
cause  of  action  from  that  set  forth  in  its  pleadings.  We  have  felt  bo6nd 
simply  to  pass  upon  the  record  as  presented  to  us,  without  attempting  to  de- 
cide upon  the  question  presented  in  his  brief. 

We  recommend  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Goubt.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  436) 

Fbanklin  Sugab  Co.  «.  Taylob. 

(Supreme  Ocnirt  of  Kansas,    November  6,  1887.) 

Fbaudb,  Statute  of — Contract  to  be  Performed  within  a  Year. 

Wliere  there  were  negotiations  between  a  company  and  T.  for  his  employment 
as  superintendent  prior  to  April  1, 1884,  and  subsequently  he  commenced  work  for 
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the  company  as  sutierinteDdent,  and  on  April  10,  1884,  entered  into  a  verbal  con- 
tract with  the  company  to  serve  as  superintendent  for  the  period  of  one  year 
from  April  1,  1884,  for  $1,200,  payable  monthly,  held,  that  the  contract  as  made  was 
one  to  be  performed  within  a  year,  and  therefore  not  necessary  to  be  in  writing. 
i^yllabm  hy  the  Court,) 

Error  ftom  district  court,  Franklin  county;  A.  W.  Benson,  Judge. 
John  W,  De  Ford,  for  plaintiff  in  error.     W.  Littlefleld,  for  defendant  in 
error. 

HoRTON,  C.  r.  Alfred  Taylor  brought  his  action  against  the  Franklin 
Sugar  Company  to  recover  the  sum  of  $400,  alleging  that  he  entered  into  a 
verbal  contract  with  the  company  to  take  charge  of  and  superintend  its  cane 
department  for  the  term  of  one  year,  commencing  April  1,  1884,  at  a  salary 
of  $1,200,  payable  monthly;  that  he  entered  upon  the  performance  of. his  duties 
as  superintendent  in  April,  1884;  but  that  on  November  30,  1884,  without 
any  reasonable  cause,  he  was  wrongfully  discharged  from  employment,  and 
was  only  paid  $800.  Trial  had  before  the  court  with  a  jury;  verdict  for  the 
plaintiif.  After  Taylor  had  introduced  his  evidence,  tiie  company  demurred 
thereto,  which  demurrer  was  overruled,  and  exception  taken.  The  conten- 
tion is  that  Taylor  made  a  verbal  contract  for  several  years'  service,  to  begin 
at  some  future  time;  and  therefore  that  his  contract  was  void  by  the  statute 
of  frauds. 

Taylor  testified,  among  other  things,  that  he  had  negotiations  with  W.  L. 
Parkinson,  for  the  sugar  company,  at  various  times  prior  to  April  10, 1884, 
as  to  his  employment  as  superintendent  of  the  company;  that  on  April  10, 
1884,  it  was  agreed  that  his  salary  should  commence  April  1,  1884,  and  that 
he  was  to  receive  $1,200  for  the  year;  that  he  was  in  the  service  of  the  com- 
pany from  April  1st  as  superintendent  until  November  30,  1884,  when  Park- 
inson informed  him  that  the  president "  wanted  to  get  rid  of  him,  to  cut  down 
expenses;"  that  he  continued  to  work  for  the  company  until  the  third  day  of 
December,  1884,  when  he  was  discharged;  that  he  was  then  offered  by  the 
company  82.25  a  day  to  work  in  the  mill,  but  refused  so  to  do;  and  that  he  waa 
ready  and  willing  to  perform  all  the  services  for  which  he  was  employed  dur- 
ing the  entire  year. 

A  parol  contract  will  not  be  adjudged  void  by  reason  of  the  prohibition  of 
the  statute  of  frauds  and  perjuries  unless  it  affirmatively  appears  that,  fairly 
and  reasonably  interpreted,  it  does  not  admit  of  performance  within  the  year. 
SuthJien  v.  SutpTien,  30  Kan.  510, 2  Pac.  Bep.  100.  It  appears  there  was  am- 
ple evidence  introduced  on  the  part  of  Taylor  that,  after  he  commenced  work, 
the  date  of  April  1, 1884,  was  fixed  as  the  commencement  of  his  services,  and 
also  the  date  for  the  commencement  of  his  pay;  and  therefore  the  contract 
would  remain  good  for  one  year  from  that  time.  The  court  committed  no 
error  in  overruling  the  demurrer  to  the  evidence. 

For  like  reasons,  the  court  committed  no  error  in  the  instructions  com- 
plained of.  If  there  were  verbal  negotiations  concerning  the  employment  of 
Taylor  as  superintendent  prior  to  April  1,  1884,  yet,  after  he  commenced 
work,  a  conti*act  was  enterod  into  on  April  10,  1884,  between  him  and  the 
sugar  company  that  he  was  to  serve  for  one  year  as  superintendent,  commenc- 
ing April  1st,  for  $1,200,  the  contract  was  clearly  to  be  performed  within  one 
yeiir;  therefore  it  was  not  necessary  that  it  should  have  been  in  writing. 

It  is  fui-ther  contended  that  the  district  court  erred  in  admitting  in  evidence 
various  letters  written  by  Parkinson  to  Taylor.  It  appears  that  the  sugar 
company  was  not  incorporated  until  March  21,  1884,  and  some  of  the  letters 
were  dated  prior  to  that  time.  One  of  the  letters,  however,  from  Parkinson 
is  dated  after  the  incorporation  of  the  company.  Concerning  these  letters, 
the  court  instructed  the  jury  that,  if  they  were  written  before  the  sugar  comr- 
pany  was  incorporated,  they  would  not  bind  the  company,  unless  the  corn- 
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pany,  with  a  knowledge  of  their  contents,  afterwards  ratified  and  confirmed 
ihera.  The  testimony  shows  that  the  arrangements  of  the  company,  as  de- 
tailed in  the  letters  of  Parkinson,  were  carried  out  by  the  company  after  its 
incorpoi;ation.  Uruer  was  made  president,  Parkinson  managing  director,  and 
Taylor  superintendent  of  the  cane  department.  This  evidence,  however, 
could  not  have  been  prejudicial  to  the  sugar  company,  because  it  clearly  ap- 
pears from  its  own  evidence  that  Parkinson  was  the  managing  director  of  the 
company  after  its  incorporation,  and  that  he  was  the  official  of  the  company, 
having  the  entire  control  of  hiring  and  discharging  employes. 

As  there  was  evidence  to  sustain  the  verdict,  and  as  the  alleged  errors  are 
insufilcient  to  set  the  verdict  aside,  or  to  require  a  new  trial,  the  judgment  of 
the  district  court  will  be  afiSrmed. 

(All  the  justices  concurring.) 


(37  Kan.  441)  ^ 

Thorn  v.  Salmonson. 
(Supreme  Court  of  Kansas.    November  5,  1887.) 

1.  JuDOMKNT — Foreign  Judgmekt— Want  op  Jurisdiction — Collateral  Attack. 

A  foreign  judgment  rendered  without  jurisdiction  of  the  person  o^the  defendant 
may  be  attacked  in  either  a  direct  or  collateral  proceeding  in  which  the  validity  of 
the  judgment  is  questioned.' 

2.  Same — Recitals  in — Extrinsic  Evidence  to  Contradict. 

Although  a  recital,  contained  in  a  judgment,  that  service  was  made  on  the  de- 
fendant, raises  a  strong  presumption  in  favor  of  the  truth  of  the  recitals  and  of  the 
jurisdiction,  yet  the  defendant  may  show  by  extrinsic  evidence,  if  such  be  the  fact, 
that  no  service  was  actually  made. 
iSyliabm  by  the  Court.) 

Error  from  district  court,  McPherson  county;  S.  O.  Hinds,  Judge. 
F,  Q,  White  and  John  McPhail,  for  plaintiff  in  error.    Simpson  &  Bowker, 
for  defendant  in  error. 

Johnston,  J.  This  is  a  proceeding  in  error  to  revei-se  the  rulings  of  the 
district  court  of  McPherson  county  in  overruling  a  demurrer  to  the  answer 
of  the  defendant,  and  in  sustaining  a  demurrer  to  the  reply  of  the  plaintiff, 
and  in  the  judgment  given  against  her.  In  her  petition,  the  plaintiff  sub- 
stantially alleged  that,  in  1852,  at  Jonkoping,  in  the  kingdom  of  Sweden,  she 
was  married  to  Karl  Johan  Thorn,  and  that  they  lived  together  there  as  man 
and  wife  until  1862,  and  had  six  children  born  to  them,  four  of  whom  died  in 
infancy;  that  in  1862  he  separated  from  her,  and  went  into  a  distant  portion 
of  the  kingdom  of  Sweden,  where  he  obtained  a  pretended  decree  of  divorce, 
which  was  procured  without  notice  to  her,  and  was  void;  that,  after  the  pre- 
tended decree  of  divorce  was  granted,  he  married  Sophia  Carlsdotter,  now 
Sophia  Salmonson,  and  soon  afterwards  they  emigrated  to  America,  aiici 
lived  together  as  man  and  wife  in  McPherson  county,  Kansas,  until  August 
17,  1881,  when  he  died;  that  at  the  time  of  his  decease  he  was  the  owner  of 
160  acres  of  land  in  McPherson  county  of  the  value  of  $5,000,  and  of  per- 
sonal property  worth  $2,000;  that  a  will  made  by  him  in  1869,  which  be- 
queathed all  his  personal  property  to  the  defendant,  was  pi-obated,  and  under 
which  she  took  and  appropriated  all  the  personal  property  of  which  he  died 
possessed;  that,  after  the  death  of  Thorn,  the  defendant  took  the  proceeds  of 
the  sale  of  the  personal  property,  and  purchased  the  interest  of  his  two  chil- 
dren in  the  real  estate  mentioned ;  and  that  since  that  time  the  defendant  has 
been  in  the  possession  of  the  land,  claiming  the  same  as  the  widow  and  legal 
heir  of  Thorn.    The  plaintiff  therefore  asked  tliat  she  be  adjudged  to  be  the 

*The  want  of  jurisdiction  is  a  matter  that  may  always  be  set  up  against  a  judgment 
when  souglit  to  be  enforced,  or  when  any  benefit  is  claimed  under  it.  Grimmettv. 
Askew.  (Ark.)  i  S.  VV.  Rep.  707,  and  note. 
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lawful  widow  of  Thorn,  and  entitled  to  all  the  property,  real  and  personal, 
which  belonged  to  the  estate  of  the  deceased,  and  the  issues  and  profits  of  the 
same,  and  for  an  accounting. 

The  defendant  answered  that  KarL  Johan  Thorn  was  legally  divorced  from 
the  plaintiff  in  February,  1864,  in  one  of  the  district  courts  of  Sweden,  and 
she  attaches  to  her  answer  an  authenticated  copy  of  the  decree.  She  further 
alleges  that  subsequent  to  the  rendition  of  the  decree,  and  while  it  was  in  full 
force  and  effect,  she  was  legally  married  to  Thorn  in  Sweden,  and  she  sets 
forth  a  copy  of  the  marriage  certificate,  duly  signed  by  the  parish  pastor.  She 
further  answers  that  the  decree  of  divorce  has  been  fully  adjudicated  in  the 
courts  of  the  kingdom  of  Sweden,  and  was  duly  affirmed  by  the  court  of 
highest  resort  in  that  kingdom,  and  she  refers  to  and  makes  a  part  of  her  an- 
swer an  exhibit  which  embodies  a  transcript  of  the  proceedings  of  the  courts  ' 
in  that  respect. 

The  plaintiff  demurred  to  the  answer,  alleging  that  it  was  insufficient  to 
constitute  a  defense.  The  demurrer  being  oveiTuled,  she  filed  a  reply,  in 
which  sh^  alleged,  in  substance,  that  she  had  never  received  any  personal  or 
other  notice  of  the  divorce  proceeding,  or  of  any  of  the  proceedings  referred 
to  in  the  answer;  that  she  never  made  any  voluntary  appearance,  or  other- 
wise submitted  her  cause,  or  any  cause  pei-sonal  to  her  as  the  wife  of  C.'J. 
Thorn,  in  any  of  the  courts  of  the  kingdom  of  Sweden. 

The  court  sustained  a  demurrer  to  the  reply,  on  the  ground  that  it  did  not 
state  sufficient  facts.  These  two  rulings  are  the  ones  upon  which  error  is  as- 
signed. 

The  ruling  upon  the  answer  is  certainly  not  erroneous.  The  averments  there 
made  show  that  a  decree  of  divorce  was  granted  by  a  regularly  constituted 
judicial  tribunal  of  the  kingdom  of  Sweden,  and  the  decree  is  regular  and 
valid  upon  its  face.  Both  of  the  parties  were  natives  and  residents  of  the 
kingdom  of  Sweden,  and  were  subject  to  its  laws,  and  to  the  process  of  its 
courts,  at  the  time  the  action  for  divorce  was  pending  and  determined.  The 
divorce  was  granted  to  Thorn  on  the  ground  that  the  plaintiff  had  abandoned 
him,  and  it  is  recited  that  notice  by  publication  was  given  for  a  year  and  a 
night  before  the  Judgment  of  divorce  was  rendered,  in  accordance  with  law 
and  the  rules  of  the  church,  and  this  judgment  was  in  full  force  and  effect 
when  Thorn  ^nd  the  defendant  were  married.  If  these  averments  are  estab- 
lished, they  will  of  themselves  constitute  a  complete  defense  to  the  plaintiff's 
action.  But  the  answer  goes  further,  and  states  that  in  a  subsequent  pro- 
ceeding the  validity  of  the  judgment  of  divorce  was  questioned  and  deterujined 
in  the  higher  courts  of  that  country,  and  in  which  both  the  plaintiff  and  de- 
fendant, as  well  as  Thorn,  appeared  and  were  heard.  It  is  there  shown  that 
at  that  time  Thorn  and  the  defendant  were  married,  and  the  plaintiff  then 
made  known  in  that  proceeding  that  she  did  not  wish  to  change  or  disturb 
the  marriage  relation  existing  between  Thorn  and  the  defendant;  and  the 
supreme  court  of  Sweden,  before  which  the  case  was  taken  and  heard,  af- 
firmed the  divorce  whicli  had. been  granted.  That  decision  was  taken  on  ap- 
peal before  his  royal  highness,  where  it  was  ag*ain  affirmed.  It  requires  no 
argument  to  demonstrate  that  these  facts,  if  proven,  completely  aiiower  the 
charges  of  the  plaintiff. 

The  ruling  made  on  the  demurrer  to  the  reply,  however,  cannot  be  sus- 
tained. While  the  judgment  of  divorce  appears  to  have  been  granted  by  a 
competent  tribunal  which  had  jurisdiction  of  the  subject-matter,  as  well  as 
of  the  parties,  and  is  therefore  entitled  to  liberal  presumptions,  it  is  not  so 
far  conclusive  as  to  preclude  the  plaintiff  from  showing  that  it  was  rendered 
without  jurisdiction,  or  was  fraudulently  obtained.  The  reply  specifically 
denies  that  the  plaintiff  was  ever  served  with  process,  or  had  her  day  in  court, 
in  any  of  the  proceedings  mentioned  in  defendant's  answer.  If  in  truth  there 
was  no  service,  personal  or  otherwise,  and  she  had  never  been  given  an  ox>- 
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portunity  to  be  heard,  she  cannot  be  bound  or  affected  by  any  of  the  oixJersor 
judgments  made  in  those  proceedings.  A  foreign  judgment  rendered  with- 
out jurisdiction  may  be  assailed  in  either  a  direct  or  collateral  proceeding. 
Although  the  recitals  contained  in  the  judgment  that  service  was  made,  raise 
a  strong  presumption  in  favor  of  the  jurisdiction  and  of  the  truth  of  the  re- 
citals, yet  the  plaintiff  may  show  by  extrinsic  evidence,  if  she  can,  that  no 
service  was  actually  made.  Strong  proof  will  be  required  to  overthrow  the 
presumption  of  jurisdiction  raised  by  the  recitals;  but  if  it  is  clearly  shown 
that  the  plaintiff  was  not  served  with  process,  and  did  not  voluntarily  appear 
or  submit  to  the  jurisdictioh  of  the  court,  the  recitals  are  of  no  value.  Lito- 
wich  V.  Litowich,  19  Kan.  451,  and  cases  cited;  Mastin  v.  Oray,  Id.  458; 
Pollard  V.  Baldwin,  22  Iowa,  328;  Lazier  v.  Westcott,  26  N.  Y.  146;  Freem. 
Judgm.  588  et  aeq. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded, with  the  direction  to  overrule  the  demurrer  filed  against  the  plain- 
tiff's  reply. 

(All  the  justices  concurring.) 


(37  Kan.  418) 

D.  M.  Osborne  &  Co.,  a  CJorporation,  etc.,  v,  Ehrhard. 
{Supreme  Oouri  of  Kansoi.    November  5,  1887.) 

1.  New  Trial — Motion  fob — Sufficiency. 

A  recitation  in  a  record  that  **  thereupon  the  defendant  filed  his  motion  for  anew 
trial,  as  follows/'  which  is  followed  by  a  full  and  formal  motion,  including  the 
style  of  the  case  in  which  it  was  filed/the  grounds  upon  which  it  was  based,  and 
purporting  to  be  signed  by  counsel,  fairly  implies  that  the  motion  was  in  writing, 
and  should  be  so  treated  when  its  sufficiency  is  challenged  in  this  court. 

2.  Sale— Breach  of  Warranty — Measure  of  Damages. 

E.  purchased  a  machine,  and  gave  his  negotiable  note  therefor,  upon  the  condi- 
tion that  if  it  failed  to  do  good  work,  and  the  defects  were  not  remedied  by  the 
company  selling  it,  his  note  would  be  returned  to  him  upon  a  return  of  the  ma- 
chine. The  machine  proved  to  be  defective,  and  was  returned,  but,  instead  of  re- 
turning the  note,  the  seller  indorsed  it  before  due  to  L.  When  L.  brought  an  ac- 
tion against  E.  to  recover  on  the  note,  E.  believing,  and  having  some  cause  to  be- 
lieve, that  the  transfer  was  not  bona  fide,  employed  counsel  to  defend,  but  was  un- 
successful. Held,  in  an  action  for  damages  against  the  seller  for  breach  of  war- 
rantv,  that  the  defense  against  the  note  was  judicious  and  apparently  necessary, 
and  that  the  expenses  of  counsel  therein  were  a  legitimate  consequence  of  the 
wrongful  action  of  the  defendant,  and  were  properly  taken  into  consideration  by 
the  jury. 

3.  Same— Right  of  Vendee  to  Return  of  Note  and  Payments. 

If,  under  the  warranty,  the  failure  of  the  machine  and  its  return  entitled  E.  to  a 
return  of  the  note  and  money  paid,  the  subsequent  action  of  the  company  or  its 
agent  In  refusing  to  receive  the  machine  could  not  defeat  the  right  of  E.  to  the  note 
and  money,  or  to  an  action  for  damages  in  ca^e  the  company  refused  to  surrender 
the  same. 

i.  Appeal— Review  of  Conflicting  Evidence. 

The  fact  that  the  verdict  of  the  jury  is  against  the  weight  of  the  testimony,  which 
is  conflicting,  will  not  authorize  the  supreme  court  to  set  the  verdict  aside,  or  to 
reverse  the  judgment  rendered  thereon. 

(Syllabut  by  the  Court.) 

Error  from  district  court,  Clay  county;  Edwakd  Hutchinson,  Judge. 
M.  M.  Miller,  for  plaintiff  in  error.     Harkness  c6  Oodard,  for  defendant 
in  error. 

Johnston,  J.  Adolph  Ehrhard  brought  an  action  against  D.  M.  Osborne 
&  Co.,  alleging,  in  substance,  that  on  or  about  the  twenty-eighth  day  of  June, 
1882,  he  purchased  from  the  agent  of  the  company  at  Clay  Center,  Kansas, 
a  combined  reaper  and  binder  for  the  sum  of  ;$165;  that  by  the  terms  of  the 
contract  he  was  to  return  the  machine  if  it  did  not  work  in  a  good  and  satis- 
factory manner;  and  that  in  payment  he  gave  his  negotiable  promissory  note 
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for  6150,  due  tbe  first  day  of  the  following  October,  and  paid  in  cash  the  sum 
of  815;  further,  that  by  the  terms  of  the  contract  the  note  was  to  be  returned 
to  him  if  the  machine  did  noc  work  in  a  good  and  satisfactory  manner.  He 
alleges  that  after  repeated  trials  of  the  machine  it  was  found  that  it  would 
not  do  the  work  for  which  it  was  sold,  and  was  utterly  Worthless  to  the  plain- 
tiff, whereupon  he  returned  the  macliine  to  the  defendant's  agent,  and  de- 
manded his  note.  He  further  states  that  the  agent  accepted  the  machine 
when  so  returned,  and  agreed  to  return  the  note  as  soon  as  it  could  be  ob- 
tained from  the  company.  But,  instead  of  doing  so,  the  note  was  sold  and 
transferred  before  due  to  one  James  Lyon.  It  was  averred  that  on  the  tenth 
day  of  March,  1883,  James  Lyon  brought  suit  against  him  in  the  district  court 
of  Clay  county  upon  the  note,  and  on  the  twenty-fourth  day  of  September  of 
the  same  year  a  judgment  was  rendered  against  Ehrhard,  and  in  favor  of 
Lyon,  for  the  sum  of  $168.60,  together  with  costs,  taxed  at  $15.25,  which 
judgment  he  was  compelled  to  pay.  Ehrhard  further  alleges  tliat,  believing 
the  note  was  not  transferred  to  James  Lyon  before  maturity,  and  that  he  had 
a  good  and  sufficient  defense  to  the  action  thereon,  he,  in  good  faith,  em- 
ployed attorneys  to  defend  for  him  in  that  action,  and  paid  them  the  sum  of 
$25  for  their  services  therein.  He  therefore  prayed  for  judgment  against  the 
company  for  the  sum  of  $223.80,  with  interest.  The  defendant  company  an- 
swered by  a  general  denial,  and  at  a  trial  had  with  a  jury  in  May,  1885,  a  ver- 
dict was  returned  in  favor  of  Ehrhard,  assessing  his  damages  at  $245,  and  the 
court  gave  judgment  for  that  sum. 

D.  M.  Osborne  &  Co.,  as  plaintiff  in  error,  is  here  asserting  that  the  court 
below  erred  in  not  granting  its  motion  for  a  new  trial  of  the  cause.  The 
grounds  of  the  motion  were — First,  "that  the  damages  given  by  the  juiy  in 
this  case  are  excessive;"  second,  **that  the  verdict  ^ven  in  the  case  is  against 
and  contrary  to  the  weight  of  the  evidence  and  the  law  of  the  case ;"  and,  third, 
"that  the  court  erred  on  the  trial  of  the  case  in  giving  the  sixth  and, eighth 
instructions  to  the  jury." 

Counsel  for  Ehrhard  claim  that  the  rulings  of  the  court  are  not  reviewable 
here,  for  the  reason  that  the  motion  for  a  new  trial  was  not  reduced  to  writ- 
ing and  filed  as  prescribed  by  the  Code;  and  they  cite  Douglas  v.  Insley,  84 
Kan.  604,  9  Pac.  Bep.  475.  The  present  case  does  not  fall  within  that  au- 
thority. The  record  here  does  not  in  terms  state  that  a  written  motion  was 
filed,  but  that  much  is  fairly  implied.  The  motion  copied  in  the  record  is  full 
and  formal.  It  includes  the  style  of  the  case,  formally  states  the  grounds 
on  which  it  was  based,  and  then  purports  to  be  signed  by  counsel.  The  rec- 
ord respecting  the  motion  recites  that  "thereupon  the  defendant ^/cd  his  mo- 
tion for  a  new  trial  as  follows."  The  fair  implication  of  this  language  is  that 
it  was  a  written  motion,  as  it  could  not  well  be  filed  if  not  in  writing. 

The  first  contention  of  the  plaintiff  in  error  is  that  the  damages  awarded 
are  excessive,  to  the  extent  of  the  allowance  manifestly  made  for  counsel  fees 
in  defending  the  action  brought  by  Lyon  on  the  note.  The  testimony  respect- 
ing the  counsel  fees  was  received  without  objection ;  and  the  only  basis  for  the 
claim  that  the  expenses  should  not  have  been  allowed  is  that  he  had  notice  be- 
fore the  commencement  of  that  suit  that  Lyon  was  the  honaflde  holder  of  the 
note  before  due,  and  that  therefore  the  expenses  incurred  were  not  judicious  or 
necessaiy.  It  appears  that,  when  the  action  was  brought  on  the  note,  Ehr- 
hard consulted  reputable  counsel,  who,  after  hearing  the  facts,  advised  him 
to  defend  against  the  note,  on  the  theory  that  the  transfer  to  Lyon  was  not 
honaflde.  The  defense  was  made,  but  was  unsuccessful,  and  he  paid  his 
counsel  the  moderate  fee  of  $25.  Ehrhard  claims,  and  not  without  some 
cause,  that  he  had  reason  to  believe  that  it  was  still  owned  and  held  by  the 
company.  When  the  defective  machine  was  returned  by  Ehrhard  to  the 
agent  of  the  company,  the  note  was  then  in  the  hands  of  the  agent.  Al- 
though demanded  by  Ehrhard,  the  agent  failed  to  deliver  it,  but  stated  to 
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Ehrhard  that  he  would  try  and  get  it  for  him.  He  was  also  informed  by  the 
same  person  that  he  had  seen  the  note  in  the  hands  of  an  agent  of  the  com- 
pany a  few  days  before  it  was  due.  In  addition  to  these  facts,  the  attorneys 
who  held  the  note  for  collection  sent  him  a  notice  stating:  "We  hold  for  col- 
lection against  you  a  note  for  ^150  in  favor  of  D.  M.  Osborne  &  Co."  It  is 
true  that  tlie  company  offered  some  testimony  which  conflicted  witli  the  the- 
ory of  Ehrhard,  and  tended  to  show  that  he  had  notice  of  the  transfer  to  Lyon 
before  the  bringing  of  the  action;  but  upon  this  question  the  jury  have  made 
a  special  finding  that  h0  had  no  notice,  until  after  the  Lyon  suit  was  brought, 
that  the  note  had  been  transferred  to  Lyon  before  it  became  due.  There  was 
testimony  upon  which  to  base  this  finding,  and  it  practically  disposes  of  the 
claim  made  by  the  plaintiff  in  error.  If  no  transfer  had  actually  been  made, 
it  was  the  duty  of  Ehrhard  to  interpose  his  defense  in  that  action.  In  making 
the  defense,  he  acted  on  the  advice  of  counsel,  and,  from  the  testimony,  his 
doing  so  was  reasonable,  judicious,  and  apparently  necessary.  Under  all  the 
circumstances,  we  think  the  jury  were  justified  in  taking  into  consideration 
the  expenses  of  the  litigation, — expenses  which  were  incurred  in  good  faith, 
and  as  a  legitimate  consequence  of  the  wrongful  action  of  the  plaintiffs  in 
error. 

The  next  ground  of  error  assigned  is  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence.  This  is  not  a  sufficient  ground  for  a  reversal.  We 
are  not  pern^itted  to  enter  upon  the  task  of  weighing  conflicting  testimony 
with  a  view  of  determining  where  the  preponderance  is.  A  verdict  cannot 
be  set  aside  in  this  court  if  there  is  testimony  which  fairly  tends  to  support 
it,  although  the  preponderance  might  appear  to  us  to  be  against  the  result 
reached.  Railunay  v.  Kunkel,  17  Kan.  145.  There  is  evidence  here  to  estab- 
lish every  essential  fact  relied  on.  In  fact,  the  testimony  satisfactorily  shows 
that  the  machine  utterly  failed  to  come  up  to  the  requirements  of  the  alleged 
warranty.  The  agent  from  whom  it  was  purchased,  as  well  as  the  general 
agent  of  the  company,  both  tried  to  remedy  the  defects,  and  both  failed  to 
make  it  do  the  work  for  which  it  was  intended,  and  the  former  admitted  on 
the  witness  stand  that  it  did  not  work  well. 

^The  giving  of  the  sixth  and  eighth  instructions  is  a  subject  of  complaint. 
The  sixth  instruction  states  the  measure  of  damages  to  which  Ehrhard  would 
be  entitled  in  case  there  was  a  breach  of  the  warranty  alleged  to  have  been 
given;  and  the  eighth  states:  "If  the  jury  find,  from  the  evidence,  that  the 
plaintiff  had  a  right  to  return  the  machine  in  question,  then  it  makes  no  dif- 
ference whether  the  defendant  or  defendant's  agent  refused  to  receive  the 
machine  or  not. "  The  complaint  is  that  no  contract  of  warranty  was  shown, 
and  that  therefore  there  was  no  foundation  for  these  instructions.  On  this 
question  there  is  the  testimony  of  Ehrhard  tiiat  the  local  agent  who  sold  the 
machine  warranted  that  it  would  work  well,  and,  if  not,  that  the  note  would 
be  returned  to  him  upon  the  return  of  the  machine.  The  written  contract 
between  the  company  and  its  local  agent  was  offered  in  evidence,  which  showed 
that  he  had  the  authority  to  make  the  agreement  of  warranty  which  he  did 
make.  He  gave  Ehrhard  a  book  containing  a  printed  warranty  which  the 
company  gave  to  purchasers,  and  which  contained  the -stipulation  that  "all 
our  machines  are  warranted  to  be  well  built,  of  good  maj;erial,  and  capable  of 
cutting,  if  properly  managed,  from  ten  to  fifteen  acres  per  day.  If,  on  start- 
ing the  machine,  it  should  in  any  way  prove  defective, and  not  work  well,  the  , 
purchaser  shall  give  prompt  notice  to  the  agent  of  whom  he  purchased  it, 
and  allow  time  for  a  person  to  be  sent  to  put  it  in  order.  If  it  cannot  then 
be  made  to  do  good  work,  the  defective  part  will  be  replaced,  or  the  machine 
taken  back,  and  the  payment  of  money  or  notes  returned. "  Notice  was  given 
on  the  day  succeeding  the  purchase  that  the  machine  failed  to  work,  and  the 
agents  of  the  company  endeavored  to  remedy  the  defects,  as  required  by  the 
wairanty.    After  it  had  been  demonstrated  that  the  machine  was  a  failure. 
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and  it  had  been  returned,  the  agent  of  the  company  agreed  to  procure  a  re- 
turn of  the  note.  All  these  things  tend  strongly  to  support  the  theory  that  a 
warranty  was  given,  and  they  are  certainly  sufficient  to  authorize  instructions 
upon  that  theory. 

The  fact  that  the  machine  was  sold  at  a  reduced  price  is  suggested  as  an 
argument  that  no  warranty  was  given.  The  plaintiff  below  accounts  for  this 
by  stating  that  the  machine  was  one  which*  had  stood  over  one  year,  had  been 
exposed, and  was  badly  weather-beaten;  but  that  the  agent  claimed  that,  aside 
from  this,  the  machine  was  as  good  as  a  new  one.  The  weather-beaten  ap- 
jiearance  of  the  machine,  and  the  reduced  price  at  which  it  was  sold,  cannot 
overthrow  the  direct  testimony  that  a  warranty  was  given. 

If,  under  the  warranty,  the  failure  of  the  machine,  and  its  return,  entitled 
Ehrhard  to  a  return  of  the  note  and  money  paid,  the  subsequent  action  of  the 
company  or  its  agent  in  refusing  to  receive  the  machine  could  not  defeat  his 
right  to  the  note  and  money,  or  to  an  action  for  damages  in  case  they  refused 
to  surrender  the  same.  His  right  to  maintain  this  action  accrued  when  he 
properly  returned  the  machine,  and  demanded  the  return  of  what  he  had  given 
for  it;  and  therefore  no  error  was  committed  in  giving  the  eighth  instruction. 

Objections  are  made  to  the  rulings  of  the  coftrt  upon  the  admission  of  tes- 
timony and  upon  other  instructions,  but,  as  these  were  not  included  in  the 
grounds  stated  in  the  motion  for  a  new  trial,  they  are  not  before  us  for  con- 
sideration. Nesbit  V.  Hines,  17  Kan.  316;  Decker  v.  Hotise^  30  Kan.  614,  1 
Pac.  Rep.  584. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  437) 

.  Btate  V.  Roberts  and  others. 

{Baf/reme  Court  of  Kansas,    November  5,  1887.) 

Altbration  of  Instruments — Burden  of  Proof. 

In  an  action  upon  a  recognizance,  where  the  issue  was  whether  the  recognizance 
was  for  $1,200  or  $1,250;  and  if  the  recognizance  was  for  $1,200  it  was  valid,  but  if 
for  $1,250  it  was  void;  and  the  recognizance  was  introduced  in  evidence,  which 
showed  upon  its  face  that  it  had  originally  been  drawn  for  $1,250,  and  it  was  un- 
certain from  the  face  of  the  instrument  whether  the  words  '*  &  fifty  "  were  so  erase<l 
as  to  make  it  a  $1,200  recognizance  or  not,  but  probably  not, — it  was  a  question  for 
the  jury  to  determine,  upon  the  instrument  and  the  other  evidence,  whether  such 
words  were  erased  or  not,  and,  if  erased,  when  ;  and  it  was  not  error  as  against  the 
plaintiff,  the  state  of  Kansas,  for  the  court  to  instruct  the  jury  as  follows :  *'  (6)  In 
this  case  the  burden  is  upon  the  plaintifif  to  satisfactorily  explain  the  alteration  in 
the  recognizance  sued  on  in  this  action  as  to  the  amount  of  the  penalty  therein 
named." 

(Sylltibns  by  the  Court) 

Error  from  district  court,  Marion  county;  L.  Houk,  Judge. 
Keller  &  Bean,  for  plaintiff  in  error.    Kellogg  c&  Sedgwick,  for  defendants 
in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Marion 
county  by  the  state  of  Kansas  against  C.  F.  Roberts,  as  principal,  and  L.  W. 
Hutchinson  and  others,  as  sureties,  upon  a  forfeited  recognizance.  The  only 
disputed  questions  of  fact  at  the  trial  were:  First.  Was  the  amount  of  the 
recognizance  #1,250,  or  was  it  only  $1,200?  Second,  If  it  was  only  $1,200, 
when  was  it  changed  from  a  greater  amount  to  that  amount, — before  or  after 
the  recognizance  was  executed?  If  the  amount  was  $1,250  at  the  time  the 
recognizance  was  executed,  then  the  recognizance  was  void,  according  to  a  de- 
cision heretofore  made  with  reference  thereto  by  this  court,  (Roberts  v.  State, 
34  Kan.  151;  8  Pac.  IJep.  246;)  for  the  district  court  had,  previously  to  the 
execution  of  the  recognizance*  fixed  the  amount  thereof  at  only  $1,200.  If 
v.lSp.no.lO— 38 
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the  amount  of  the  recognizance,  however,  was  onlj  $1,200  at  the  time  tlie 
recognizance  waii  executed,  then  the  recognizance  was  valid. 

The  case  was  tried  before  thecourt  and  a  jury,  and  the  jury  rendered  a  gen- 
eral verdict,  and  made  special  findings,  as  follows:  "We,  the  jury  impaneled 
and  sworn  in  the  above-entitled  cause,  do  upon  our  oaths  find  for  the  defend* 
ants."  "(1)  Who  wrote  the  bond  in  the  suit?  Ansioer,  Judge  Peters.  (2) 
In  what  Sum  was  the  penalty  of  the  bond  as  first  written,?  A,  Twelve  hun- 
dred and  fifty  dollars.  (3)  Who  changed  such  Bum  so  first  written?  A. 
Don't  know.  (4)  When  was  such  change  made, — before  or  after  it  was 
signed  by  defendants?  A,  After..  (5)  In  what  way  was  such  sum  in  the 
bond  changed?  State  the  words  changed,  and  how  the  changes  were  made. 
A.  The  words  «&  fifty*  partially  erased.  (6)  Was  the  erasure  of  the  wonls 
*&,  fifty*  in  the  bond,  sufficiently  plain  and  marked  to  attract  the  attention  of 
a  person  of  ordinarily  good  eyesight  and  ordinary  perceptive  faculties,  and  to 
indicate  to  such  person  that  the  words  •&  fifty'  were  intended  to  be  erased? 
A.  No." 

The  principal  errors  assigned  are  with  reference  to  the  instructions  given 
by  the  court  to  the  jury;  but  as  to  the  most  of  them  it  is  wholly  immaterial 
whether  they  are  correct  or  not.  The  jury  found,  upon  the  evidence,  that  the 
change  in  the  recognizance  was  made  after  it  was  signed  by  the  defendants; 
hence  all  instructions  given  by  the  court  to  the  jury  upon  the  theory  that  the 
change  might  have  been  made  prior  to  the  signing  of  the  recognizance  are 
wholly,  immaterial.  As  the  recognizance  when  signed  was  for  $1,250,  it  was 
and  is  void,  whether  it  was  ever  afterwards  changed  or  not,  and  without  ref- 
erence to  who  changed  it,  or  whether  the  change  was  made  by  the  plaintiff, 
or  by  any  of  its  agents,  or  entirely  by  a  stranger  to  the  recognizance.  Roberts 
v.  State,  34  Kan.  151.  8  Pac.  Rep.  246. 

There  is  one  instruction,  however,  that  requires  Bome  special  comment. 
That  instruction  reads  as  follows:  "In  this  case  the  burden  is  upon  the  plain- 
tiff to  satisfactorily  explain  the  alteration  in  the  recognizance  sued  on  in  this 
action  as  to  the  amount  of  the  penalty  therein  named. "  As  an  abstract  propo- 
sition of  law,  this  instruction  may  be  erroneous,  {Neil  v.  Case,  25  Kan.  510;) 
but  under  the  facts  of  this  case  we  cannot  say  that  it  is.  The  plaintiff  alleged 
in  his  petition  that  the  recognizance  was  a  $1,200  recognizance,  and  the  de- 
fendants in  their  answer,  which  was  verified  by  aflldavit,  denied  the  same; 
hence  it  devolved  upon  the  plaintiff  to  prove  that  the  recognizance  in  suit  was 
a  $1,200  recognizance.  The  plaintiff  Introduced  the  recognizance  in  evidence. 
In  all  probability  the  recognizance  did  not  show  that  it  was  a  $1,200  recog- 
nizance, but,  on  the  contrary,  came  nearer  showing  that  it  was  a  $1,250  re- 
cognizance. The  county  attorney,  when  he  commenced  this  action,  believed 
it  to  be  a  $1,250  recognizance,  and  alleged  it  to  be  such;  and  the  county  at- 
torney who  commenced  this  action  was  the  same  person  who  was  the  county 
attorney  when  the  recognizance  was  drawn  up  and  executed.  Afterwards, 
and  during  the  first  trial  of  this  case,  it  was  disclosed  that  the  court  had  au- 
thorized only  a  $1,200  recognizance;  hence  the  plaintiff  so  amended  its  peti- 
tion as  to  make  it  allege  that  the  recognizance  was  for  only  $1,200,  instead  of 
for  $1,250,  as  the  original  petition  alleged. 

Now,  as  the  recognizance  itself  did  not  show  that  it  was  a  $1,200  recogni- 
zance, but  showed  that  it  was  formerly  drawn  upas  a  $1,250  recognizance,  and 
that  it  was  probably  still  a  recognizance  for  that  amount,  it  devolved  upon 
the  plaintiff  to  show  that  a  change  had  been  made  in  the  recognizance  prior 
to  its  execution,  and  that  it  was  really  and  in  fact  only  a  $1,200  recognizance 
when  it  was  executed.  This  is  substantially  what  the  court  below  charged. 
Of  course,  if  the  recognizance  had  shown  upon  its  face  that  it  was  a  $1,200 
recognizance,  the  instruction  would  have  been  erroneous,  hut  we  cannot  say 
that  such  was  the  case;  on  the  contrary,  we  are  inclined  to  think  that  the  re- 
cognizance always  showed  upon  its  face  that  it  was  in  fact  a  $1,250  recogni- 
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zance.  If  not,  then  it  was  so  doubtful  as  to  what  it  did  show  that  the  plaintiff 
had  to  show  by  extrinsic  evidence  what  was  intended  by  the  parties  when  the 
recognizance  was  executed,  and  in  this  manner  the  plain tiflt  had  to  "explain 
the  alteration  in  the  recognizance."  There  was  nothing  on  the  face  of  the' 
recognizance  that  showed  that  the  recognizance  was  intended  to  be  only  a 
$1,200  recognizance,  and  nothing  that  tended  to  show  it  except  the  partial 
erasure  of  the  words  "&  fifty."  If  no  extrinsic  evidence  had  been  introduced 
tending  to  show  that  these  words  were  intended  to  be  erased,  and  that  they 
were  attempted  to  be  erased,  before  the  recognizance  wiis  signed,  the  jury 
should  probably  have  found  that  the  recognizance  was  always  a  $1,260  recog- 
nizance. The  plaintiff  attempted  to  show,  by  extrinsic  evidence,  that  the 
partial  erasure  of  the  words  "&  fifty"  was  intended  as  an  erasure,  and  that 
the  same  was  done  prior  to  the  signing  of  the  recognizance;  but  it  failed. 
The  question  of  erasure  was  for  the  jury,  and,  under  the  facts  of  the  case, 
we  cannot  say  that  the  said  instruction  was  erroneous. 

1?he  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(S7  Kan.  445) 

Leavenworth,  T.  &  8.  W.  Ry.  CJo.  v.  Forbes. 

(Supreme  Court  of  Kansas.    November  6,  1887.) 

1.  Railroad  Compakibs— Iz^juby  to  Animals  on  Track— Failurb  to  Fencb. 

In  an  action  for  damages  for  the  killini;  of  hogs  in  the  operation  of  a  railroad, 
where  it  is  admitted  that  the  railroad  was  not  fenced  where  the  injury  occorred, 
and  in  a  township  wher^  hogs  were  prohibited  from  running  at  large :  and  that, 
even  if  the  railroad  had  been  inclosed  with  a  fence  constructed  as  designated  by 
section  2  of  the  fence  law,  that  said  fence  would  not  have  prevented  said  nogs  from 
going  upon  the  defendant's  right  of  wa3'' :  Jield^  that  under  said  admissions  it  was 
error  to  instruct  the  jury  to  And  for  the  plain titf  unless  they  found  that  he  contrib- 
uted negligently  to  the  injury;  further  held,  that  under  the  admissions  it  was  im- 
material whether  the  said  railroad  was  fenced  or  not. ' 

2.  Same— Nbgugbnt  Manaobmekt  of  Train — Contributory  Nboliobnob. 

Where  the  jury  found  that  the  injury  occurred  b^  the  negligence  of  the  railroad 
company  and  its  employes  in  the  management  of  its  train,  and  that,  by  the  exer- 
cise of  ordinajy  care  and  prudence,  they  could  have  prevented  said  injurv,  heid, 
that  the  plaintiff  was  entitled  to  recover  unless  bv  his  own  negligence  he  directly 
contributed  to  or  caused  the  injury ;  and  the  fact  that  the  plaintitf  kepc  his  hogs  in 
an  insecure  inclosure,  and  thereby  permitted  them  to  escapee  and  go  upon  defend- 
ant's railroad,  would  not  be  such  negligence  as  to  prevent  bis  recovery. 

8.  Appeal — From  Justice— After  Judgment  by  Default. 

Where  an  action  is  brought  before  a  justice  of  the  peace,  and  thedefendant  makes 
no  appearance,  but  permits  judgment  to  be  rendered  in  his  absence,  he  is  nut 
thereby  prohibited  from  taking  an  appeal  to  the  district  court;  and  section  114 
of  the  Justices'  Code  only  provides  an  additional  remedy. 

{BtfUabus  by  dogston^  C.) 

Commissioners'  decision.  Error  to  district  court*  Leavenworth  county; 
R.  CrozIer,  Judge. 

W.  J.  Forbes  brought  this  action  in  justice's  court  in  Leavenworth  county 
to  recover  the  value  of  certain  hogs  killed  by  the  defendant,  plaintiff  in  error, 
in  the  operation  of  its  railway.  The  defendant,  plaintiff  in  error,  made  de- 
fault, and  judgment  was  rendered  for  the  plaintiff  for  the  sum  of  $60  and 
costs.  Afterwards,  and  within  10  days,  the  defendant  filed  its  appeal-bond, 
and  duly  prosecuted  an  appeal  to  the  district  court  of  Leavenworth  county. 
In  the  district  court  the  plaintiff  made  a  special  appearance,  and  moved  the 
court  to  dismiss  the  appeal,  for  the  reason  that  the  judgment  was  rendered 
on  default  in  said  justice's  court,  and  said  defendant  did  not  proceed,  under 
section  114  of  the  Code  of  Civil  Procedure,  before  said  justice,  to  have  the 
judgment  set  aside,  and  to  be  let  in  to  defend;  which  motion  was  bj  the 

I  See  note  at  end  of  case. 
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court  overruled,  and  excepted  to  by  the  plaintiff.  The  facts  as  shown  by  the 
evidence  are  substantially  as  follows:  Plaintiff  was  the  owner  of  about  40 
head  of  hogs,  and  lived  near  the  line  of  defendant's  railway  in  Tonganoxie 
township,  Leavenworth  county,  Kansas;  that  on  the  morning  of  the  injury 
these  hogs  were  in  an  inclosure  where  they  liad  been  kept  during  months 
previous;  that  some  time  in  the  morning  they  broke  out  by  making  a  hole 
through  the  fenqe,  and  wandered  into  a  neighboring  farm  through  which  the 
defendant's  rail  way  run;  that  about  10  o'clock  in  the  forenoon  the  w'est-bound 
train  on  defendant's  road  run  over  and  killed  seven  or  eight  of  the  hogs,  of 
the  value  of  i^QO,  It  is  conceded  that  hogs  were  prohibited  from  running  at 
large  in  said  township,  and  that  the  defendant's  railway  was  not  fenced  where 
the  injury  occurred.  Trial  by  jury  in  the  district  court,  and  judgment  for 
plaintiff,  defendant  in  error,  for  660  and  costs;  and  the  defendant  brings  the 
case  here.  Defendant  in  error  filed  a  cross-petition  on  the  overruling  of  his 
motion  to  dismiss  the  defendant's  appeal. 

George  K.  Peck  and  A.  A.  Hurd,  for  plaintiff  in  error.  Lucein  Baker ,  for 
defendant  in  error. 

Clogston,  C.  The  plaintiff  in  error  assigns  but  two  eiTors  for  review: 
First,  that  the  court  erred  in  refusing  to  give  the  instructions  asked  by  tlie 
defendant;  second,  that  the  special  findings  of  fact  were  not  sustained  by  the 
evidence.     The  special  instructions  asked  by  the  defendant  are  as  follows: 

"(1)  In  townships  where  hogs  are  not  by  law  permitted  to  run  at  large,  a 
legal  and  sufficient  fence  may  have  its  lower  rail,  board,  or  plank  two  feet 
from  the  ground. 

"(2)  If  a  legal  and  suflicient  fence,  as  just  defined,  inclosing  the  defend- 
ant's railway  in  and  through  the  township  in  which  plaintiff's  hogs  were 
killed,  as  shown  by  the  testimony  in  this  action,  would  not  have  prevented 
said  hogs,  or  any  of  tliem,  from  going  to,  on,  or  over  the  track  of  said  railway 
at  the  place  where  they  were  killed,  then  no  recovery  in  favor  of  plaintiff  can 
be  based,  wholly  or  partly,  on  any  failure  to  fence  said  railway. 

"(3)  Hogs  which  have  escaped  fr.om  their  owmer  or  keeper  by  breaking 
through  his  inclosure  or  otherwise,  and  which  are  roaming  on  the  highway, 
or  trespassing  on  the  lands  of  another,  are  running  at  large  within  the  mean- 
ing of  section  46  of  chapter  105  of  the  General  Statutes  of  Kansas. 

"(4)  If  you  find  that  plaintiff's  hogs,  for  the  killing  of  which  this  action  is 
brought,  were  killed  while  running  at  large  in  a  township  where  the  voters 
had  not  voted  to  be  exempt  from  the  operations  of  sectioVi  46  of  chapter  105 
of  the  General  Statutes  of  Kansas,  then  you  should  find  for  the  defendant, 
unless  you  further  find  that  said  hogs  were  at  large  without  fault  or  negli- 
gence of  plaintiff. 

"(5)  In  a  township  where  hogs  are  by  law  prohibited  from  running  at 
large,  it  is  the  duty  of  those  who  keep  hogs  in  a  field  or  pen  to  inclose  them 
with  such  a  fence  or  barrier  as  will  prevent  their  escape.  If  in  such  town- 
ship they  have  escaped  by  breaking  through  or  getting  over  the  fence  with 
which  they  were  inclosed,  such  escape  will  be  presumed  to  liave  been  by  rea- 
son of  the  fault  or  negligence  of  the  person  assuming  to  keep  them,  unless  it 
is  proven  that  such  fence  was  so  constructed  and  kept  in  repair  that  such 
breaking  through  or  getting  over  could  not  have  been  reasonably  anticipated 
from  the  condition  of  the  fence  and  the  size,  activity,  natural  inclinations, 
and  known  character  of  the  hogs  so  escaping. 

"(6)  The  rules  of  law  as  to  diligence  and  negligence  apply  to  stock-own- 
ers as  well  as  to  railway  companies.  Hence  if  hogs  were  prohibited  by  law 
from  running  at  large  in  the  township  where  plaintiff's  hogs  were  kept  by 
him,  and  were  killed  by  the  defendant's  railway  train,  the  law  required  from  the 
plaintiff  the  same  degree  of  diligence  to  keep  his  hogs  from  escaping  that  it 
required  from  the  railway  company  to  avoid  killing  them  when  ihey  got  in 
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front  of  its  train;  and  if  the  plaintiff  failed  to  use  that  degree  of  diligence  to 
keep  his  hogs  from  escaping,  he  cannot  recover  in  this  action." 

\Ve  Concede  that  instructions  1,  2,  5,  and  6  state  the  Ifiw  applicable  to  this 
case,  and  know  of  no  reason  why  the  court  should  not  have  given  them  to 
the  jury.  Instructions  5  and  6  we  think  were  substantially  given  in  the  gen- 
eral charge  by  the  court.  As  to 'instruction  4,  it  assumes  tliat  the  defendant 
.would  not  be  liable  if  the  hogs' in  question  were  running  at  large,  as  con- 
templated by  section  46  of  chapter  105  of  the  General  Statutes  of  Kansas, 
even  if  killed  by  the  negligence  of  the  defendant.  Had  the  railway  added  to 
this  instruction  its  liability  for  its  acts,  if  negligently  or  willfully  done,  then 
the  instructions  would  have ,  been  applicable  to  this  caSe.  Railroad  Co,  v. 
Lea,  20  Kan.  353.  This  is  also  substantially  the  defect  in  instruction  3, 
refused.  The  fact  that  hogs  are  found  at  large  in  a  township  where  they 
are  prohibited  by  law  from  running  at  large,  is  not  conclusive  evidence  that 
they  are  trespassers,  as  contemplated  by  section  46:  it  depends  upon  how 
they  came  to  be  at  large.  If  by  the  deliberate  or  negligent  acts  of  the  owner, 
then  they  are  to  be  considered  as  running  at  large;  but  if  by  accident,  with- 
out fault  of  the  owner,  then  they  are  not  running  at  large  as  contemplated 
by  said  section.  Instructions  3  and  4,  if  given,  would  have  relieved  the  de- 
fendant of  all  liability  had  the  hogs  been  at  hu*ge  as  trespassers,  or  at  large 
by  the  fault  of  their,  owner,  notwitlistanding  the  fact  that  the  injury  occurred 
by  the  negligence  or  the  wanton  acts  of  the  defendant  or  its  employes.  This 
is  not  the  law  applicable  to  this  case,  and  therefore  the  instructions  were 
properly  refused.  See  Railway  Co,  V/  Roads,  33  Kan.  640,  7  Pac.  Rep.  213; 
Railway  Co.  v.  Bradshaw,  33  Kan.  533,  6  Pac.  Rep.  917;  Railroad  Co.  v. 
Shaft,  33  Kan.  .527,  6  Pac.  Rep.  908. 

Thenext  question  is,  was  the  refusal  of  the  court  to  give  the  instructions 
that  were  proper  and  ought  to  have  been  given  such  error,  under  the  facts  of 
this  case,  as  to  warrant  a  reversal  of  this  action.  This  action  was  tried, 
and  the  jury  instructed,  upon  two  theories:  First,  that  the  injury  oc- 
curred by  the  negligence  of  the  defendant,  its  agents  and  employes,  in  the 
management  and  operation  of  its  trains,  and  by  the  exercise  of  ordinary  pru- 
dence and  care  the  injury  could  have  been  prevented;  second,  th^t,  the  hogs 
were  at  large  without  fault  of  the  plaintiff,  and  that  the  defendant's  railway 
was  not  fenced  at  the  place  where  the  injury  occurred-  The  jury  was  asked 
to  find  upon  the  first  of  these  propositions,  and  their  answer  thereto  was  as 
follows:  "Did  the  defendant  and  its  servants  and  agents  negligently  run  its 
engine  and  cars  into  and  upon  the  hogs  of  the  plaintiff?  Afisioer,  Yes." 
"Could  the  defendant  and  its  servants  and  agents,  by  the  exercise  of  ordinary 
prudence  and  care,  have  prevented  the  killing  of  plaintiff's  hogs  after  they 
came  upon  its  track?    A,  Yes." 

Upon  these  findings  of  fact  it  is  clear  that  the  jury  found  against  the  de- 
fendant on  the  first  proposition;  that  is,  they  found  that  the  injury  occurred 
by  the  negligence  of  the  defendant  and  its  employes,  and  that  by  the  use  of 
ordinary  prudence  and  care  the  injury  could  have  been  prevented.  If  these 
findings  were'  sustained  by  the  evidence,  that  does  away  with  all  the  other 
questions  in  this  case.  It  then  could  make  no  difference  how  the  hogs  came 
to  be  at  large;  whether  they  broke  out  of  a  lawful  inclosure  without  fault  of 
the  defendant,  or  were  kept  in  ah  insufficient  inclosure,  and  by  the  negli- 
gence of  the  plaintiff  became  at  large,  the  injury  occurred  by  the  company's 
negligence,  and  this  would  make  it  liable.  Under  these  findings,  if  the  in- 
structions asked  for  by  the  defendant  had  been  given,  the  verdict  would  have 
been  the  same.  Counsel,  however,  insist  that  the  findings  were  not  sustained 
by  the  evidence;  but  in  this  we  think  counsel  are  mistaken.  The  evidence 
of  the  witnesses  for  the  defendant  alone  would  justify  the  jury  in  the  find- 
ings. The  first  witness  called  by  the  defendant  was  its  section  foreman  of 
that  section  where  the  injury  occurred.    lie  testified  that  the  hogs  could  have 
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been  seen  by  the  employes  on  the  train  for  700  or  800  feet  before  they  reached 
the  point  where  the  injury  occurred.  The  engineer  who  was  in  charge  of  the 
engine  testi6ed  that  he  saw  the  hogs  npon  the  track  when  250  feet  from  the 
point  where  they  were  run  over;  that  he  made  no  effort  to  check  or  stop  the 
train;  that  the  hogs,  when  he  tii*st  discovered  them,  were  running  on  the 
track  away  from  the  engine;  that  a  part  of  them  left  the  track,  and  a  few  con- 
tinued to  run  on  the  track;  he  whistled  and  opened  the  cylinder  cocks,  suppos- 
ing the  hogs  would  leave  the  track.  The  fireman  who  was  firing  on  the  engine 
testified  that  he  saw  the  hogs  when  the  engine  was  a  quarter  of  a  mile  east 
of  the  place  of  injury,  and  the  hogs  were  on  the  track;  that  the  engineer 
whistled  and  let  off  steam,  but  made  no  effort  to  stop  the  train;  that  the  train 
could  have  been  stopped  in  a  distance  of  150  or  200  feet.  This  evidence 
alone  was  suffcient  to  show  negligence.  The  hogs  were  running  west  on  the 
track  when  discovered  by  the  engineer;  they  were  in  a  cut  running  towards 
the  west  end  of  it;  part  of  the  hogs  were  on  the  track,  and  others  were  on 
each  side.  He  could  have  stopped  the  train  before  reaching  the  hogs,  aiid 
thereby  have  preventeii  the  injury.  It  is  no  excuse  for  him  to  say  that  he 
thought  the  hogs  would  leave  the  track;  they  were  on  the  track,  and  some 
of  them  continued  to  remain  on  the  track,  and  yet  no  effort  was  made  to  stop 
the  train. 

Counsel  insists  that  the  general  charge  given  by  the  court  to  the  jury  did 
not  state  the  law  of  this  casQ  as  established  by  this  court.  The  instruction 
referred  to  by  counsel  is  as  follows:  "Now.  on  the  other  side,  it  is  claimed  by 
the  defendant  in  this  case  that  there  was  what  is  called  a  ■  Hog  La  w '  in  force 
in  this  townsliip  referred  to.  It  is  said  to  have  been  an  order  of  the  board  of 
county  commissioners,  properly  published,  prohibiting  or  directing  that  hogs 
should  not  be  allowed  to  run  at  large  in  this  county.  If  such  was  the  action 
of  the  county  board,  that  would  be  effective  on  that  subject,  and  hogs  run- 
ning at  large  would  be  conclusive  evidence  that  they  were  running  at  large 
contrary  to  law;  but  although  that  may  have  been  conclusive  evidence  that 
these  hogs  were  unlawfully  running  at  large,  with  reference  to  that  order  of 
the  board  of  county  commissioners,  yet  unless  the  road  of  the  company  was 
inclosed  with  a  good  and  lawful  fence  to  prevent  an  animal  from  going  on 
the  railroad  track,  and  they  were  killed  by  the  railroad,  the  company  would 
nevertheless  be  liable." 

This  instruction  does  not  correctly  state  the  law.  A  railroad  is  only  bound 
to  fence  its  track  with  a  lawful  fence,  and,  in  townships  where  hogs  are  not 
permitted  to  run  at  large,  are  only  required  to  construct  the  fence  provided 
for  by  section  2,  c.  40,  Oomp.  Laws  1885,  which  provides  that  the  "bottom 
rail,  board,  or  plank  shall  not  be  more  than  two  feet  from  the  ground."  A 
lawful  fence  may  or  may  not  be  sufficient  to  prevent  hogs  from  going  upon 
the  track.  A  lawful  fence  might  prevent  lai'ge  hogs,  and  not  small  ones, 
from  going  through  it.  The  burden  of  proof  to  establish  this  rests  upon  the 
railroad  company,  and  in  this  case  it  was  conceded  that  a  lawful  fence,  or  a 
fence  with  the  bottom  rail,  plank,  or  board  two  feet  from  the  ground,  would 
not  have  prevented  the  hogs  from  going  upon  the  defendant's  track.  This 
being  true,  it  then  made  no  difference  in  this  case  whether  the  defendant's 
road  was  fenced  with  a  lawful  fence  or  not.  Railroad  Co,  v.  Yates,  21  Kan. 
613;  Railway  Co.  v.  Bradshaw,  33  Kan.  533,  6  Pac.  Rep.  917;  Railroad 
Co.  V.  Leaf  20  Kan.  353.  The  trial  court  evidently  understood  the  law  to  be 
that  the  fence  contemplated  must  be  so  constructed  as  to  prevent  all  animals 
from  going  upon  the  railroad  track,  and  so  in  substance  instructed  the  jury. 
We  do  not  so  understand  the  law;  but  in  answer  to  this  objection  we  suggest 
to  counsel  that  the  record  fails  to  show  any  objections  or  exceptions  taken  to 
the  giving  of  said  instruction,  and,  in  fact,  we  cannot  see  how  it  would  help 
the  defendant,  even  if  the  exception  had  been  saved;  for  if  the  court  gave  the 
jury  a  wrong  construction  of  the  law  upon  this  branch  of  the  case,  and  yet 
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correctly  gave  the  law  upon  the  first  proposition,  that  the  damage  was  caused 
by  the  m^gligent  act  of  the  defendant  in  the  operation  and  running  of  the 
t^-aln,  without  fault  of  the  plaintiff,  and  the  jury  found  for  the  plaintiff  upon 
this  branch  of  the  case,  then  it  was  immaterial,  even  if  the  court  wrongfully 
instructed  the  jury  on  the  other  branch  that  counsel  complains  of. 

The  cross-petition  of  the  defendant  in  error  presents  but  the  one  question: 
Will  an  appeal  lie  from  the  final  judgment  of  a  justice  of  the  peace  where  the 
defendant  makes  default  and  permits  judgment  to  be  rendered  in  his  absence? 
Appeals  are  regulated  by  the  statute.  Section  120  of  the  Code  of  Procedure 
before  justices  of  the  peace,  reads:.  "In  all  cases  not  otherwise  specially  pro- 
vided for  by  law,  either  party  may  appeal  from  the  final  judgmentof  a  justice 
of  the  peace  to  the  district  court  of  the  county  where  the  judgment  was  ren- 
dered." And  section  132  is  as  follows:  "An  appeal  may  be  taken  from  the 
final  judgment  of  a  justice  of  the  peace  in  any  case,  except  in  oases  hereinafter 
stated,  in  which  no  appeal  shall  he  allowed:  First,  in  judgments  rendered 
on  confession;  second,  in  jury  trials  where  neither  party  claims  in  his  bill  of 
particulars  a  sum  exceeding  twenty  dollars."  Then,  by  the  direct  terms  of 
this  statute,  an  appeal  may  be  taken  from  a  judgment  not  prescribed  by  stat- 
ute; and  judgments  taken  on  default,  or  in  the  absence  of  a. party,  are  not 
within  the  exception.  Defendant,  however,  insists  that  section  114  of  the 
justices*  act  provides  a  complete  remedy  whereby  judgments  rendered  in  the 
absence  of  a  party  may  be  opened  up,  and  the  defendant  let  in  to  defend.  This 
is  true ;  ample  provision  is  there  made,  but  the  statute  does  not  pretend  to 
make  that  rule  an  exclusive  one.  It  siraplt  provides  an  additional' remedy 
which  may  be  pursued  at  the  option  of  the  party.  And  after  that  remedy  has 
been  pursued,  a  party  would  still  have  the  right  of  appeal.  Many  cases  might 
arise  in  which  an  application  under  section  114  would  work  great  hardship. 
AflSdavit  must  be  made  in  that  case  by  the  party  himself.  Judgments  are 
rendered  frequently  in  the  absence  of  parties,  where  it  would  be  impossible 
to  make  the  application  in  person  under  said  section ;  but  an  appeal  may  be 
taken  without  the  presence  of  the  party,  it  not  being  necessary  that  he  should 
sign  the  appeal-bond.  This  all  may  be  done  in  his  absence.  We  are  well 
aware  that  some  states  apparently  have  decided  this  question  the  other  way. 
In  Clendenning  v.  Crat^ford,  7  Neb.  474,  and  Strine  v.  KingsbaJcer,  12  Neb. 
52, 10  N.  W.  Rep.  534,  founded  upon  a  statute  similar  to  our  own,  it  was  de- 
cided that  an  appeal  would  not  lie  from  such  a  judgment.  In  Bi^ayton  v. 
County  of  Delaware,  16  Iowa,  44,  which  was  an  application  to  strilie  from 
the  files  an  answer  filed  in  the  district  court,  after  an  appeal  had  been  taken 
from  the  justice  of  the  peace,  the  court  held  that,  as  the  defendant  was  in 
default  for  ^n  answer  in  the  justice's  court,  before  be  could  answer  in  the 
district  he  would  have  to  purge  himself;  but  did  not  hold  that  an  appeal  would 
not  lie.  In  Long  v.  Sharp,  5  Or.  438,  cited;  this  was  a  case  founded  upon  a 
statute  which  provides  that  no  appeal  shall  lie  in  cases  where  default  was  had 
in  the  justice's  court.  On  the  other  hand,  in  Butler  v.  Heeb*  38  Iowa,  429, 
it  was  held  that  an  appeal  would  lie  from  the  judgment  of  the  justice  of  the 
peace  rendered  on  default.  Also  in  Lavfeity  v.  Prickett,  50  Ind.  24,  and 
Hallock  v.  Jaudin,  34  Cal.  167. 

The  court  committed  no  error  in  overruling  defendant's  motion  to  dismiss 
the  appeal.  It  is  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  THE  Court.    It  is  so  ordered;  all  the  justices  concurring. 

NOTE. 

Stock — Liability  for  Injuries  to  —  "Herd  Law,"  Violation  of.  Under  the  Xe- 
brofka  statute,  a  railroad  coinpany  is  not  relieved  of  liability  for  stock  killed  at  a  point 
on  its  track  where  it  is  required  to  fence,  and  fails  to  do  so,  by  the  mere  fact  that  the 
stock  killed  was  running  at  large  in  violation  of  law.    Railroad  Go.  v.  Brinckiuan,  15 
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N.  W.  Rep.  197;  Railway  Co.  v.  Sims.  24  N.  W.  Rep.  388.  So  it  is  held  in  Minnesota 
that  the  fact  that  the  stock  when  killed  was  allowed  to  mn.at  lar^e,  in  viulation  of  a 
special  law,  does  not  constitute  such  contributory  negligence  on  the  part  of  the  owner 
as  will  defeat  recovery.  There  must  be  some  act  or  omission  of  the  plaintiff  proxi- 
mately affecting  the  question  of  the  exposure  of  the  animal  to  danger,  or  contributing 
to  tlie  accident.  Waller  v.  Railway  Co.,  16  N.' W.  Rep.  637.  So,  under  the  lauu  stat- 
ute, it  is  held  that  the  plaintiff  may  recover  in  such  cases,  although  the  defendant  is 
without  Iau4t,  unless  the  owner  aces  in  such  a  way  as  to  connect  hintself  with  the  in- 
jury, as  by  driving  the  stock  upon  the  track,  or  permitting  them  to  escape  for  the  pur- 
pose of  going  upon  the  track.  Krebs  v.  Railway  Co.,  21  N.  W.  Rep.  131 ,  Lee  v.  Rail- 
way Co.,  23  N.  W.  Rep.  299.  As  to  the  rule,  in  Kansas,  which  regulates  the  liability  of 
a  railroad  company  for  injuries  to  stock  which  is  prohibited  from  running  at  large, 
see  Railroad  Co.  v.  Riggs,  3  Pac.  Rep.  305;  Railway  Co.  v.  Bradshaw,  6  Pac.  Rep.  917; 
Railway  Co.  v.  Johnston,  10  Pac.  Rep.  103;  Railroad  Co.  v.  Gabbert,  8  Pac.  Rep.  218; 
Prickeit  v.  Railroad  Co..  7  Pac.  Rep.  611. 

Where  stock  is  prohibited  by  law  from  running  at  large,  the  degree  of  care  which  a 
railroad  company  is  required  to  exercise  in  providing  against  injuries  is  much  less 
than  where  there  is  no  such  law.  Joyner  v.  Railroad  Co.,  (S.  C.)  1  S.  E.  Rep.  52 ;  Rail- 
road Co.  v.  Dunham,  (Tex.)  4  S.  W.  Rep.  472.  See,  also,  Palmer  v.  Railroad  Co.,  (Minn.) 
33  N.  W.  Rep.  707. 

(37  Kan.  451)  ^  ^ 

CONLON  V,  LANPHEAR. 

(Supreme  Court  of  Kansas.    November  5,  1887.) 

Limitation  of  Actions — Continuous  Residknck— Bcbden  op  Proof. 

Where  a  defendant  in  an  action  against  him  on  an  open  account  relies  upon  the 
statute  of  limitation  for  a  defen.se,  he  luust  establish  the  fact  that  he  has  been  pres- 
ent in  person  within  the  state  three  years  since  the  date  of  the  last  item  in  such  ac- 
count before  the  commencement  of  the  action.  Lane  y.  Bank^  6  Kan.  74,  cited  and 
followed. 

(Syllabus  by  HoU,  C.) 

(Commissioners'  decision.  Error  from  district  court,  Atchison  county;  D. 
Martin,  Judge. 

Charles  J,  Conlon  and  Jackson  cfe  Royce,  for  plaintiff  in  error.  A,  F,  Mar- 
tin and  /.  W,  Orr,  for  defendant  in  error. 

Holt.  C.  This  action  was  tried  in  the  Atchison  district  court  at  the  March 
term,  1886,  upon  the  following  agreed  statement  of  facts:  "The  bill  is  ad- 
mitted, the  last  item  of  which  is  dated  February  15,  1874.  It  is  also  agreed 
that  Mr.  Conlon  himself  left  here  in  the  first  week  in  May,  1876,  and  went  to 
New  York  for  the  purpose  of  disposing  of  some  property,  and  intended  at 
that  time  to  return;  that  his  family  remained  here  until  the  twentieth  of  De- 
cember, 1876,  living  on  a  homestead  just  west  of  Atchison.  Mr.  Conlon  re- 
turned here  on  December  10, 1881,  and  remained  until  February  10, 1882,  but 
did  not  bring  his  family.  He  then  returned  to  New  York,  and  he  and  his  fam- 
ily returned  here  again  March  6,  1885.  Suit  was  commenced  June  10,  1885. 
He  has  been  here  ever  since  March,  1885.  He  returned  on  December  10, 
1881,  for  the  purpose  of  settling  up  some  matters  with  the  railroad  company 
in  reference  to  right  of  way  through  his  place.  It  is  also  agreed  that  during 
this  time  he  had  property  in  the  jurisdiction  of  the  court.  The  family  re- 
mained here  from  the  time  Conlon  left  in  May,  1876,  until  December  20, 
1876.  After  returning  with  the  family,  March  6th,  he  has  continuously  re- 
sided on  the  homestead  up  to  now." 

There  Is  but  a  single  question  in  the  case,  and  that  is  whether  the  statute 
of  limitation  runs  against  the  claim  of  the  plaintiff,  the  defendant  in  error- 
in  this  court.  Section  21  of  the  Civil  Code  (Comp.  Laws  1879)  provides: 
"If,  when  a  cause  of  action  accrues  against  a  person,  he  be  out  of  the  state, 
♦  ♦  ♦  the  period  limited  for  the  commencement  shall  not  begin  to  run  un- 
til he  comes  into  the  state;  ♦  ♦  ♦  and  if,  after  the  cause  of  action  accrues, 
he  depart  from  the  state,  *  ♦  *  the  time  of  his  absence  *  ♦  ♦  shall 
not  be  counted  as  a  part  of  the  period  within  which  the  action  must  be 
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brought. "  The  statute  has  reference  to  the  absence  personally  of  the  defend- 
ant fromi  the  state.  By  tlie  agreed  statement  of  facts,  he  had  not  been  in  the 
state  altogether  three  years  since  the  date  of  the  last  item  in  plaintiff's  claim 
before  the  commencement  of  this  action.  In  construing  tiie  statute  of  lim- 
itation, general  words  are  to  have  a  general  operation,  and  the  fact  of  whether 
his  residence  was  changed,  or  whether  he  had  property  within  the  state,  is 
not  to  be  decided  in  this  action,  but  simply  whether  he  himself  was  within 
the  state  more  than  three  years,  or  less  than  three  years,  after  the  last  item 
of  the  bill  was  dated.  We  think  the  case  of  Lane  v.  Banky  6  Kan.  75,  is  de- 
cisive of  this  case.  We  therefore  recommend  that  the  judgment  of  the  cdurt 
below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(37  Kan.  408) 

Warren,  by  his  Next  Friend,  etc.,  r.  Southern  Kan.  By.  Co. 

{Snjyr&t/ie  Court  of  Kansas.     November  5,  1887.) 

Carriers — Op  Passengers — Facilitiks  for  Getting  on  Freight  Train — Negligence. 
VVMiere  the  plaintiff,  a  youii^  man  19  years  and  4  niontlis  old,  purchases  a  ticket 
from  a  railway  company  to  ride  upon  a  freight  train  five  or  six  miles,  and  no  one 
instruct^  him  when  or  where  or  how  to  get  upon  tlie  train,  or  what  car  to  get  upon 
or  into;  and  afterwards  the  train  arrives  at  the  station,  and  stops  with  the  caboose 
near  enough,  and  for  a  sufficient  length  of  time,  for  the  plaintitf  to  walk  to  the  ca- 
boose and  get  upon  it,  but  he  does  not  do  so ;  and  afterwards  the  conductor  gives  a 
signal  for  tne  train  to  start  and  leave  the  station,  and  the  plaintiff  understands  it, 
and  the  train  then  approaches  the  station,  moving  slowly,  and  the  engine  passes 
the  place  where  the  plaintiff  is  standing  on  the  station  platform,  and  tfie  tirst  car, 
which  is  astock  car,  with  no  conveniences  forgetting  upon  it  except  an  iron  ladder 
on  its  side,  comes  immediately  in  front  of  the  plaintitf,  and  theplaintiffwitl^out  wait- 
ing for  the  caboose  car  to  arrive,  attempts  to  jump  upon  the  stock  car  while  it  isiii 
motion,  and  falls  between  the  stock  car  and  the  station  platform,  and  is  injured: 
held,  that  the  railway  company  is.not  guilty  of  any  such  negligence  causing  the  in- 
jury as  will  entitle  the  plaintiff  to  recover  damages  therefor  from  the  company.      ^ 

{SyUabtis  by  the  Court.) 

Error  from  district  court,  Johnson  county;  J.  P.  Hindman,  Judge. 
John  r.  Little  and  Samuel  T,  Seaton,  for  plaintiff  in  error.     George  H, 
Peck,  A,  A,  Hurd,  and  F;  R,  Ogg,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  John- 
son county  by  Frank  Warren,  by  his  next  friend,  W.  H.  Washburn,  against 
the  Southern  Kansas  Railway  Company,  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  railway  company.  The  case  was  tried 
by  the  court  and  jury,  and  after  the  plaintitf  had  introduced  all  his  evidence, 
and  rested,  the  defendant  demurred  to  the  evidence,  upon  the  ground  that  it 
did  not  prove  any  cause  of  action;  and  the  court  sustained  the  demurrer,  dis- 
charged the  jury,  and  rendered  judgment  in  favor  of  the  defendant,  and  against 
the  plaintiff,  for  costs;  and  the  plaintiff,  as  plaintiff  in  error,  brings  the  case 
to  this  court  for  review. 

The  alleged  injuries  were  received  on  July  13,  1885,  at  about  9  o'clock  in 
the  morning,  at  the  railway  company's  station  in  the  town  of  Edgerton,  in 
Johnson  county,  Kansas.  At  the  time  of  receiving  the  injuries,  the  plaintiff 
was  19  yeai-s  and  4  months  old.  He  had  lived  m  the  town  of  Edgerton  for 
about  one  year,  and  seems  to  have  been  \vell  acquainted  there,  and  with  the 
railway  company's  mode  of  businass  and  signals.  The  injuries  seem  to  have 
occurr^  in  the  following  manner:  The  plaintiff  desired  to  go  from  Edgerton 
to  Wells ville,  a  town  on  the  company's  railway,  about  five  or  six  miles  south- 
west of  Edgerton.  Ue  knew  that  a  freight  train  would  soon  be  due,  and  that 
no  passenger  train  would  be  due  until  about  12  o'clock.  He  went  to  the 
company's  ticket  agent  at  Edgerton,  William  Walton,  and  inquired  of  him  it 
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the  freight  train  was  on  time,  and  the  ticket  agent  answered,  substiintially, 
that  it  was;  and  the  plaintiff  then  said  to  the  ticket  agent:  ''Do  they  carry 
passengers  on  that  train  yet?"  and  the  ticket  agent  answered:  "They  do;" 
and  then  tlie  plaintiff  said  to  the  ticket  agent:  "  Well,  then,  Billy,  give  me  a 
ticket  to  Wells ville;"  and  the  ticket  agent  then  stamped  a  ticket  for  Wells- 
ville,  and  handed  it  to  the  plaintiff,  and  the  plaintiff  paid  him  therefor  16 
cents.  This  was  about  all  that  was  said  or  done  at  the  time.  No  one  at  any 
time  told  the  plaintiff  when  or  how  or  where  to  get  on  the  train,  or  what  car 
to  get  on.  Soon  afterwards  the  train  came  in  from  the  northeast,  and  stopped 
with  the  engine  standing  at  the  water-tank,  south«westof  the  station  platform, 
and  about  100  feet  therefrom.  The  caboose  was  about  300  or  400  f«'et  north- 
east from  the  platform.  The  train  remained  several  minutes  while  taking  in 
water,  and  then  backed  up  about  300  or  400  feet  to  the  east  end  of  the  yard 
for  some  switching  to  be  done,  where  it  remained  about  20  or  30  minutes. 
The  plaintiff  after  purchasing  his  ticket,  and  during  all  tlie  time  that  the  en- 
gine was  taking  in  water,  and  the  train  backing,  and  the  switching  being 
done,  and  until  the  train  started  to  leave,  stood  on  tlie  south-west' corner  of  the 
station  platform  talking  with  a  friend.  Pilor  to  this  time,  the  company's 
freight  trains  sometimes  stopped  at  Edgerton  with  the  caboose  at  the  platform, 
and  sometimes  they  did  not.  This  was  all  well  known  to  the  plaintiff.  When 
the  switching  was  all  done,  the  conductor  gave  a  signal  for  the  train  to  start. 
The  plaintiff  understood  this  signaL  The  train  then  moved  slowly  in  the  di- 
rection of  the  platform,  and  the  plaintiff  went  to  the  edge  thereof,  and  when 
the  Urst  car,  the  one  immediately  behind  and  attached  to  the  engine,  came 
opposite  to  the  place  where  he  stood,  he  attempted  to  jump  upon  it,  but  fell 
to  the  ground  between  the  car  and  the  platform,  and  received  the  injuries  of 
which  he  now  complains.  The  car  was  an  ordinary  stock  car.  The  principal 
injury  received  by  the  plaintiff  was  the  crushing  of  his  left  foot  in  such  a 
manner  as  to  require  the  amputation  thereof  just  above  the  ai^kle  joint. 

Do  these  facts  show  a  cause  of  action  against  the  railway  company?  In 
order  that  the  plaintiff  shall  recover  in  this  action  it  is  necessary  for  him  to 
show  that  the  defendant,  through  its  servants  or  agents,  was  guilty  of  cul- 
pable negligence;  that  this  negligence  caused  the  injuries  complained  of,  and 
that  the  plaintiff  himself  was  free  from  all  culpable  contributory  negligence. 
Has  he  shown  this?  It  is  diflftcult  to  see  how  the  railway  company,  by  any 
negligence  on  its  part,  caused  the  injuries.  We  suppose  i6  will  hardly  be 
claimed  that  the  c^ompany  was  guilty  of  negligence  in  stopping  its  train  at . 
the  water-tank  to  take  in  water,  and  in  permitting  the  train  to  remain  there 
for  a  few  minutes;  and  here  we  might  say  that  there  was  evidence  Introduced 
on  the  trial  tending  to  show  that,  while  the  train  was  standing  at  that  place, 
two  other  passengers  for  thjs  train  walked  back  to  the  caboose  and  got  upon 
it  in  safety.  We  suppose  it  will  hardly  be  claimed  that  the  company  was 
guilty  of  negligence  in  moving  the  train  back  to  the  east  side  of  the  yard,  and 
allowing  it  to  remain  there  for  some  20  or  30  minutes,  and  in  doing  some 
syvitching  in  the  mean  time;  nor  will  it  be  claimed  that  the  company  was 
guilty  of  negligence  in  again  moving  the  train  forward  towards  the  station; 
nor  can  it  be  claimed  that  in  this  last  removal  of  the  train  the  company  was 
guilty  of  negligence  in  not  stopping  the  train  with  the  caboose  immediately 
in  front  of  the  station,  for  before  the  caboose  had  reached  that  point  the 
plaintiff  had  attempted  to  jump  upon  the  first  car  arriving  there,  and  had  re- 
ceived the  injuries  of  which  he  how  complains.  From  anything  that  can 
positively  be  known,  the  train  might  have  stopped  with  the  caboose  imme- 
diately in  front  of  the  station,  if  the  plaintiff  had  only  remained  where  he 
stood  on  the  platform  ready  to  get  upon  the  caboose  as  soon  as  it  arrived. 

We  take  it,  however,  that  the  principal  negligence  complained  of  is  the  con- 
ductor's giving  a  signal  for  the  train  to  start  and  "to  leave  town."  The 
plaintiff  himself  testified  that  the  conductor  gave  such  a  signal,  and  that  he 
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(the  plaintiff)  understood  what  it  meant.  The  giving  of  this  signal,  how- 
ever, did  not  cause  the  injuries.  The  injuries  did  not  immediately  flow  from 
the  giving  of  the  signal,  nor  were  they  the  natural  or  probable  consequences 
thereof.  The  giving  of  the  signal  did  not  necessarily  cause  the  plaintiff  to 
attempt  to  jump  upon  a  stock  car  while  it  was  in  motion,  and  which  had 
no  steps  or  other  conveniences  to  enable  persons  to  get  upon  it,  except  an 
iron  ladder  upon  its  side.  Such  a  signal  would  not  prevent  the  plaintiff 
from  waiting  where  he  stood  on  the  platform  until  the  caboose  got  to  the 
point  where  he  was  standing,  nor  would  it  prevent  him  from  attempting  to 
get  upon  the  caboose  instead  of  upon  the  stock  car;  or,  if  that  was  danger* 
ous,  it  would  not  prevent  him  from  remaining  at  the  station  until  the  next 
train  arrived,  some  three  hours  later.  He  knew,  when  he  bought  his  ticket, 
that  freight  trains  did  not  always  or  generally  stop  with  the  caboose  imme- 
diately in  front  of  the  station,  and  undoubtedly  he  knew  that  it  was  not  proper  ' 
for  him  to  attempt  to  get  upon  a  stock  car  while  in  motion,  or  to  ride  upon  or 
in  any  car  of  a  freight  train  except  the  caboose. 

The  entire  negligence  complained  of,  however,  is  the  foregoing  signal, 
coupled  with  the  failure  of  the  railway  company,  through  its  agents  and  serv- 
ants, to  instruct  the  plaintiff  when  and  where  and  how  to  get  upon  the  train, 
and  upon  what  or  into  which  car  to  get.  We  do  not  think  that  the  railway* 
company  is  required  to  give  any  such  instructions,  and  especially  not  to  a 
young  man  in  his  twentieth  year,  strong  and  healthy  and  ordinarily  intelli- 
gent, and  one  who  knew  as  much  as  the  plaintiff  did  concerning  the  railroad 
business  at  that  particular  place.  Under  the  circumstances,  we  do  not  think 
it  devolved  upon  "Billy"  Walton,  the  ticket  agent,  or  upon  any  other  one  of 
the  company's  agents  ox  servants,  to  instruct  the  plaintiff  how  to  take  care  of 
himself.  He  well  knew  that  it  was  not  the  custom  forpassengers  intending 
to  ride  upon  a  railroad  train,  even  upon  a  freight  train,  to  attempt  to  jump 
upon  a  stock  car  while  in  motion,  or  in  any  case  to  ride  upon  or  in  a  stock 
car.  If  the  railway  company  did  not  furnish  sufficient  facilities  to  the  plain- 
tiff for  him  to  get  upon  the  caboose,  and  even  if  it  would  not  have  done  so  if 
he  had  waited  for  the  caboose  to  arrive  at  the  platform  where  he  was  stand- 
ing, then  his  remedy  was  to  let  that  train  ps^s  without  attempting  to  get 
upon  it,  and  to  sue  the  company  for  damages. 

It  is  probably  unnecessary  to  say  anything  with  regard  to  the  plaintiff's 
contributory  negligence.  Generally  it  is  not  per  se  negligence  for  a  person 
to  get  on  or  off  a  railroad  train  in  the  ordinary  manner,  and,  as  people  some- 
times do,  while  the  train  is  only  slightly  in  motion.  Mailroad  Co.'  v.  McCand- 
less,  33  Kan.  373,  374,  6  Pac.  Eep.  587,  and  cases  there  cited.  But  to  at- 
tempt to  get  upon  a  train  in  the  extraordinary  manner  in  which  the  plaintiff 
attempted  to  get  upon  the  train  in  this  case  would  seem  to  be  per  se  culpable 
negligence.  Harvey  v.  Railroad  Co,y  116  Mass.  269;  Railroad  Co.  v.  Le 
Gieise,  51  Tex.  189. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

<="  '^^  «»>  ^         State  v.  Carr. 

{^tpreme  Court  of  Kansas,    November  6,  1887.) 

1.  Criminal  Pbactice— Appeal— Rkcobos— Sufficiency  of  Information. 

On  a  criminal  appeal  to  this  court,  there  being  no  bill  of  exceptions  saving  the 
evidence  offered  on  a  motion  for  a  change  of  venue  and  for  a  continuance,  and 
there  being  no  journal  entries  showing  when,  or  on  whdise  application,  and  under 
what  circumstances,  a  great  number  of  additional  names  were  indorsed  upon  the 
information  sliortly  before  trial ;  and  the  record  presented  here  being  made  up  in 
the  manner  prescribed  for  bringing  civil  cases  to  this  court  on  error, — tliis  court 
will  not  consider  any  of  the  numerous  qtiestions  discussed  with  reference  to  the 
matters  above  set  forth,  and  will  only  determine,  from  the  face  of  the  record,  the 
question  as  to  the  sufficiency  of  the  information. 
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2.  Same— Bill  or  Exceptions. 

On  a  criminal  appeal,  all  matters  not  required  by  statute  to  be  of  record,  to  be 

available  in  this  court,  must  be  embodied  in  a  bill  of  exceptions,  signed,  sealed, 

and  ordered  to  be  made  a  part  of  the  record. 
(Syllabus  by  Simpson,  C.) 

CJommissioners'  decision. 

Appeal  from  district  court,  Rice  county;  Ansel  R.  Clark,  Judge. 

On  the  twenty-eij^hthday  of  April,  1886,  the  county  attorney  of  Rice  county 
filed  an  information  against  the  defendant,  W.  E.  Carr,  charging  ^im  with 
the  crime  of  criminally  libeling  one  John  W.  White.  The  information  con- 
tained two  counts,  and  the  second  is: 

"I,  the  undersigned  county  attorney,  in  the  name,  by. the  authority,  and  on 
behalf  of  the  state  of  Kansas,  give  information  that  on,  to- wit,  the  third  day 
of  December,  1885,  in  the  said  county  of  Rice  and  state  of  Kansas,  the  said  W. 
E.  Carr,  whose  given  name  is  unkown,  did  then  and  there  unlawfully,  falsely, 
and  maliciously  make,  compose,  and  publish,  and  caused  and  procured  to  be 
composed  and  published,  and  did  knowingly  and  willfully  aid  and  assist  in 
making,  publishing,  and  circulating  in  ff  certain  newspaper  called  the  ♦  Ellen- 
wood  Express,'  published  and  circulated  in  said  county  of  Rice,  in  the  state  of 
Kansas,  by  the  said  W.  E.  Carr,  the  said  W.  E.  Carr  being  the  proprietor  and 
editor  of  said  newspaper  on  to-wit,  the  said  third  day  of  December,  1885,  and 
the  said  W.  E.  Carr  did  on  said  day  publish  and  circulate  in  the  said  county 
of  Rice,  a  certain  false,  malicious,  defamatory  libel  of  and  concerning  Jofm 
W.  White,  with  the  malicious  intent  to  provoke  him  (the  said  John  W. 
White)  to  wrath,  and  expose  him  to  public  hatred,  contempt,  and  ridicule, 
and  to  deprive  him  of  the  benefits  of  public  confidence,  and  social  intercourse, 
which  malicious  and  defamatory  libel,  so  published  as  aforesaid  by  him,  (the 
said  W.  E.  Carr,)  contained  a  false,  malicious,  mischievous,  and  defamatory, 
and  libelous  words  and  matters,  according  to  the  tenor  following,  that  is 
to  say: 

"  •  When  the  antiquated,  bow-legged  fossil  who  edits  the  only  religious  pa- 
per in  the  valley  says  that  tlie  Express  [meaning  the  Ellenwood  Express]  de- 
sires to  libel  Joiin  White,  [meaning  the  said  John  W.  White,]  (as  if  such  a 
thing  was  possible,)  he  utters  that  which  he  as  well  as  everybody  else  knows 
to  be  a  lie.  We  said  that  John  W.  White  [meaning  the  said  John  W.  White] 
was  tricky  politically;  and  that  if  he  were  guilty  of  the  charges  stated  by  men 
who  live  near,  and  know  him  well,  it  is  due  his  constituency  that  he  resign, 
as  the  people  did  not  want  to  be  repi^sented  by  a  man  upon  whom  the  faint- 
est suspicion  rests.  We  say  so  still,  [meaning  that  the  said  John  W.  Whit« 
w%TS  guilty  of  said  robbery,  as  stated  in  the  first  count  of  this  information.] 
When  Mr.  White  [meaning  the  said  John  W.  White]  shall  have  cleared  up 
this  early-day  transaction  [meaning  that  the  said  John  W.  White  is  guilty  of 
said  robbery]  of  business  satisfactorily,  it  will  then  be  in  order  for  him  to 
state  why  he  attempted,  once  upon  a  time,  to  down  a  Hutchinson  man  for 
$400,  and  got  most  gloriously  left,  [meaning  that  the  said  John  W.  Wiiite  had 
once  up(m  a  time  attempted  to  stesd  or  embezzle  $400  from  some  Hutchinson 
man.]  Our  advice  to  the  editor  of  the  penny-a-line  journal  is  to  find  out 
something  about  his  protege  before  charging  the  Express  [meaning  the  Ellen- 
wood  Express]  with  maligning  him,  [meaning  the  said  John  W.  White.]  A 
man  who  will  do  one  dishonest  thing  is  liable  to  do  another,  when  an  opjKDr- 
tunity  presents  itself,  [meaning  that  the  said  John  W.  White  was  guilty  of 
said  robbery.]  When  Mr.  White  [meaning  the  said  John  AV.  White]  produces 
the  evidence  of  his  innocence,  [meaning  that  the  said  John  W.  Wliite  is 
guilty  of  said  robbery]  the  Express  [meaning  said  Ellenwood  Express]  will 
see  to  it  that  its  readeis  are  made  aware  of  the  fact,  and  it  won't  be  necessary 
for  Wliite  [meaning  the  said  John  W.  White]  to  say  "Any  expense  incurred 
in  relation  to  this  matter,  send  me  a  bill  of,  and  I  will  settle." ' 
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"Said  libel,  as  aforesaid,  being  to  the  great  injury  and  defamation  of  the 
said  John  W.  White;  contrary  to  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Kansas." 

At  tlie  trial  he  was  found  guilty  on  the  second  count,  and  acquitted  on  the 
first.  He  was  sentenced  to  pay  a  fine  of  $50,  and  the  costs,  $1,537.50.  He 
brings  the  case  here  by  appeal.  • 

8.  B.  Bradford,  Atty.  Gen.,  and  /.  -K.  Brinkerhof,  for  the  State.  G.  W. 
Nimocks  and  B,  A,  Banta,  for  appellant. 

Simpson,  C.  In  the  condition  in  which  we  find  the  record  in  this  case  it  is 
impossible  that  we  should  consider  but  one  of  the  very  many  questions  raised 
by  counsel  for  the  defendant,  and  urged  as  good  reasons  for  the  reversal. 
There  is  no  bill  of  exceptions.  The  rule  that  on  a  criminal  appeal  all  matters 
that  by  law  are  not  required  to  be  recorded  must  be  embodied  in  a  bill  of  ex- 
ceptions, allowed,  signed,  and  ordered  by  the  court  to  be  a  part  of  the  record, 
has  been  totally  ignored.  So  far  as  the  statutory  requirements  of  record  have 
bijen  complied  with,  we  will  consider  all  questions  arising  on  that  part  of  the 
case}  but  affidavits  used  on  an  application  for  a  change  of  venue  or  a  contin- 
uance, and  all  other  motions  or  applications,  as  well  as  the  evidence  in  the 
cause,  must,  in  cases  of  this  character,  be  embodied  in  the  record  by  a  bill  of 
exceptions.  There  are  some  other  omissions  that  preclude  us  from  a  consid- 
eration of  other  questions  urged.  There  are  no  journal  entries  showing  when, 
and  under  what  circumstances,  the  names  of  additional  witnesses  were  in- 
dorsed upon  the  information.  The  record  does  not  contain  the  motion  for  a 
retaxation  of  costs,  or  the  ruling  of  the  court  thereon .  If  there  was  any  show- 
ing made  on  the  challenge  to  the  array,  it  is  not  declared  by  this  record. 

The  theory  of  counsel  who  prepared  the  appeal  record  seems  to  have  been 
that  the  methods  and  proceedings  necessary  to  bring  civil  cases  on  error  to 
this  court  should  be  followed  in  the  appeal  of  a  criminal  case.  A  notice  is 
served  on  the  county  attorney  to  appear  before  the  judge  of  the  district  court 
at  chambers  to  settle  the  case.  The  judge  certifies  that  the  case  wjis  settled 
and  allowed  by  him  at  chambers  as  being  a  true  and  correct  transcript  in  said 
cause.  The  clerk  then  certifies  to  the  transcript  as  being  correct,  but  that 
the  motion  to  ret^x  costs  has  not  yet  been  decided  by  the  court.  This  certifi- 
cate of  the  clerk  is  dated  June  18th,  and  the  record  is  filed  in  this  court  on  the 
twenty-eighth  day  of  June,  1886. 

The  information  is  by  law  required  to  be  recorded.  It  consisted  of  two 
counts, —the  first  charging  a  criipinal  libel  of  and  concerning  the  participa- 
tion of  the  complaining  witness  in  the  robbery  of  the  safe  in  the  office  of  the 
county  treasurer  of  Rice  county;  the  second  6ontained  a  charge  that  we  shall 
hereafter  specifically  notice.  At  the  trial  the  defendant  was  found  not  guilty 
on  the  first  count,  and  guilty  on  the  second  count.  The  sufficiency  of  the  in- 
formation was  challenged  by  a  motion  to  quash ;  by  an  objection  to  the  intro- 
duction of  any  testimony;  by  a  motion  to  discharge  the  defendant  after  the 
state  rested  in  ciiief,  and  by  a  motion  in  arrest  of  judgment. 

The  defendant  having  been  acquitted  on  the  first  count,  the  only  question 
remaining  here  is  as  to  the  sufficiency  of  the  second  count.  The  specific  defect 
most  strongly  alleged  and  insisted  upon  now  is  "that  it  does  not  contain  a 
malicious  defamation  of  the  character  of  the  prosecuting  witness."  This 
count  charges,  substantially,  that  the  defendant  unlawfully,  falsely,  and  ma- 
liciously did  make,  publish,  and  circulate  in  the  EUenwood  Express,  a  news- 
paper circulated  in  Bice  county,  he  being  the  editor  and  proprietor  thereof,  a 
certain  false,  malicious,  and  defamatory  libel  of  and  concerning  the  prosecut- 
ing witness,  of  the  following  tenor:  "He  said  that  John  W.  White  [meaning 
the  prosecuting  witness]  was  tricky  politically;  and  that  if  he  wiis  guilty  of 
charges  stated  by  men  who  lived  near,  and  knew  him  well,  it  is  due  his  con- 
stituency that  he  resign,  as  the  people  did  not  want  to  be  represented  by  a 
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man  upon  whom  the  faintest  suspicion  i:ests.  We  say  so  still,  [meaning  that 
the  said  John  W.  White  is  guilty  of  said  robbery*  as  stated  in  this  first  count 
of  the  information.]  When  Mr.  White  [meaning  John  W.  White]  shall  have 
cleared  up  this  early-day  transaction,  it  will  then  be  in  order  for  him  to  state' 
why  he  attempted  once  upon  a  time  to  down  a  Hutchinson  man  for  $400,  and 
got  most  gloriously  left,  [meaning  thai  said  John  W.  White  had  once  upon 
a  time  attempted  to  steal  or  embezzle  j^O  from  some  Hutchinson  man.]" 
These,  with  the  necessary  allegations  as  to  time,  place,  and  averments  to  ex- 
plain the  defendant's  meaning  by  matter  previously  introduced,  caption,  and 
conclusion,  constitute  the  second  count  in  the  information. 

The  material  allegations  for  an  information  charging  such  a  crime,  accord- 
ing to  our  statutory  definition,  are  "that,  at  the  time  and  place  stated,  the  de- 
fendant did  unlawfully  and  maliciously  write  and  publish,  of  and  concerning 
the  person  complaining,  a  false,  scandalous,  and  malicous  libel,  ** — a  copy  of 
which  must  be  set  out  in  the  information.  If  the  intent  does  not  sufficiently 
appear,  proper  innuendoes  must  be  introduced  to  show  the  meaning  contended 
for.  Where  the  meaning  of  the  words  are  latent,  or  do  not  fully  appear  on 
the  face  of  the  publication,  such  meaning,  must  be  alleged,  as  in  this  case. 
The  expression  "down  a  Hutchinson  man  for  $400"  is  alleged  to  meiin  "rob 
or  embezzle  from  a  man  from  the  city  of  Hutchinson."  AVe  think  the  second 
count  in  the  information  charges  a  public  offense. 

On  the  argument,  counsel  for  defendant  confuses  the  matter  contained  in 
the  second  count  with  that  in  the  first  count.  The  distinct  offense  charged  in 
the  second  count  is  the  robbery  or  embezzlement  of  $400  from  a  Hutchinson 
man ;  the  first  charged  a  libel  concerning  the  county-treasury  robbery.  We 
are  not  called  upon  to  determine  in  this  case  to  what  extent  a  newspaper  can 
comment  on  the  acts  of  a  state  senator  from  the  district  within  which  the 
paper  is  published.  The  acts  alleged  to  have  been  committed  by  the  com- 
plaining witness  in  this  case  are  not  his  official  acts  as  senator,  but  are  alleged 
to  have  been  committed  before  his  election, — in  one,  ceitainly,  if  not  in  both 
instances. 

This  is  the  only  question  we  feel  authorized  to  determine  on  this  record, 
and  the  view  we  take  of  it  compels  us  to  recommend  that  the  judgment  be 
affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  4W) 

State  v.  Fisher,  Adm'r,  etc. 
{Supreme  Oovrt  of  Kansas.    November  6,  1887.) 

HOMIOIDB — ^AftSATJLT  TO  KiLL— INFORMATION — ELECTION  BETWEEN  COUNTR. 

Where  an  information,  charging  a  defendant  with  an  attempt  to  kill  K.  and  O.by 
having  D.  shoot  off  a  loaded  revolver  through  a  window  in-  a  room  where  they  were 
sleeping,  contains  two  counts,— the  first  averring  the  attempt  to  kill  K.,  and  the  sec- 
ond the  attempt  to  killO.;  and,  alter  conviction  upon  both  counts,  the  defendant  was 
sentenced  upon  the  first  only,  and  a  nolle  pros,  was  entered  as  to  the  second  :  held, . 
that  the  trial  court  committed  no  error,  prejudicial  to  the  substantial  rights  of  the 
defendant,  in  refusing  to  quash  the  information,  or  compel  an  election,  as  the  mat* 
ters  charged  in  the  information  arose  out  of  the  same  transaction,  and  as  the  proof 
on  both  counts  was  precisely  the  same,  and  as  no  evidence  was  admitted  to  sustain 
the  second  count  not  pertinent  to  the  fibt. 
{SyUahus  by  the  QntrL) 

Appeal  from  district  court,  Mitchell  county;  Clark  A.  Smith,  Judge. 
8.  B.  Bradford,  Atty.  Gen.,  and  A.  H.  Ellis,  for  the  State,    R.  F.  Thomp- 
son and  /,  22.  Burton,  for  appellant. 

HoBTON,  C.  J.  On  May  8.  1886,  R.  D.  Parker  was  convicted,  and  sen- 
tenced to  the  penitentiary  of  the  state  at  hard  labor  for  the  term  of  10  years, 
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for  attempting  to  comroit  the  offense  of  killing  his  wife,  Mrs.  Kate  Parker. 
On  November  10,  1886,  he  died  in  tlie  penitentiary.  This  case  is  pending  in 
this  court  as  to  the  liability  of  his  estate  for  the  costs  of  the  prosecution.  The 
information  tiled  in  the  case  contains  two  coiints, — ^the  first  averring  the  at- 
tempt to  commit  the  offense  of  killing  Mrs.  Kate  Parker;  and  the  second,  the 
attempt  to  commit  the  offense  of  killing  her  daughter,  OUie  Flenner.  Upon 
the  trial,  the  defendant  was  found  guilty  on  both  counts.  Sentence,  how- 
ever, was  pronounced  against  the  defendant  upon  the  first  count  of  the  in- 
formation only;  and  the  second  count  of  the  information,  at  the  instance  of 
the  county  attorney,  was  dismissed.  ' 

Upon  the  trial,  Frank  Dunn  testified  on  the  part  of  the  prosecution,  in  sub- 
stance, that  on  the  second  day  of  March,  1886,  in  Abilene,  Dickinson  county, 
the  defendant  agreed  to  pay  him  $24  to  go  to  Beloit,  and  fire  five  shots  from 
a  revolver  into  a  window  in  a  hQuse  in  that  city;  and  that  defendant  showed 
him  a  diagram  which  located  the  house,  and  explained,  by  means  of  a  window 
in  the  vicinity  of  the  place  where  they  were  standing,  just  how  ^e  wanted 
the  pistol  held  and  the  shots  fired;  that  at  the  time  of  this  converaation  he 
told  defendant  he  would  do  the  shooting,  and  that  defendant  gave  him  the 
diagram,  and  showed  him  the  revolver  he  was  to  use,  and  that  he  and  defend- 
ant on  the  same  evening  went  to  the  city  of  Beloit  on  the  train,  arriving 
about  7  o'clock  p.  m.;  that  upon  such  arrival  the  defendant  gave  him  the  re- 
volver, and  showed  him  the  house  and  the  window;  and  that  he  did  some 
shooting  in  front  of  the  windows. 

Mrs.  Kate  Parker  testified  that  she  was  the  wife  of  defendant,  and  that  01- 
lie  Flenner,  the  girl  named  in  the  second  count  of  the  information,  was  her 
daughter,  aged  7  years;  that  she  was  married  to  defendant  in  May,  1885,  and 
lived  witli  him  until  October  of  that  year,  when  they  separated;  that  at  the 
time  slie  married  defendant  she  and  Ollie  had  real  estate  in  Beloit  of  the  value 
of  about  $7,000,  which  they  had  inherited  from  her  deceased  husband,  George 
Flenner;  that  while  defendant  lived  with  her  he  wanted  to  control  this  prop- 
erty, and  that  they  had  trouble  about  such  propeity  a  number  of  times;  that 
defendant  charged  her  with  being  criminally  intimate  with  Dr.  Guibor  and 
othei-  n:en,and  with  committing  an  abortion  in  his  absence;  that  on  the  night 
of  March  2, 1886,  she  and  Ollie  were  sleeping  in  a  bed  in  front  of  the  window 
which  Dunn  said  he  was  to  shoot  into,  and  in  front  of  which  he  did  shoot 
three  shots  from  a  revolving  pistol  given  him  by  Parker. 

The  contention  is  that  two  distinct  felonies  were  charged  in  the  informa- 
tion, and  therefore  that  the  trial  court  committed  errors  in  not  quashing  the 
information,  or  compelling  an  election  thereon. 

In  our  view  of  the.  case,  it  is  not  necessary  to  decide  whether  separate  and 
distinct  offenses  were  charged  in  the  information.  It  is  said,  however,  in  1 
Bish.  Grim.  Pr.  §  487,  **tliat  a  count  in  an  indictment  charging  a  man  with 
one  endeavor  to  procure  the  commission  of  two  offenses  is  not  bad  for  duplic- 
ity, because  the  endeavor  is  tlie  offense  charged. "  If  this  rule  applies,  Parker 
committed  but  ene  attempt,  although  the  act  of  the  agent  he  selected  might 
have  resulted  in  the  death  of  both  Mrs.  Parker  and  her  daughter,  if  the  agent 
had  carried  out  -the  orders  given. 

An  information  may  be  nol.  pros,  after  a  conviction,  and  before  judgment. 
In  this  case,  the  second  count  of  the  information  was  nol,  pros,  by  the  county 
attorney  before  judgment;  thereby  leaving  the  defendant  punishable  for  the 
offense  charged  in  the  first  count  only.  Anon,,  31  Me.  592;  Com,  v.  Tuck, 
20  Pick.  356. 

One  argument  which  lies  against  duplicity  in  a  criminal  pleading  is  that  it 
subjects  the  defendant  to  inconvenience  and  danger  by  requiring  him  to  pre- 
pare himself  to  meet  several  charges  at  the  same  time.  Another  is  that  the 
prosecution  in  a  criminal  cAse  ought  not  to  have  the  advantage  of  proving  to 
the  jury  several  acts  entirely  disconnected  with  etich  other,  but  each  tending 
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lo  prove  the  defendant  guilty  of  a  separate  offense,  and  thereby  creating  in 
the  minds  of  a  jury  the  conviction  that  the  accused  is  a  bad  man  generally, 
and  likely  to  be  guilty.  Therefore,  in  a  case  of  felony,  it  is  the  rule  that, 
where  the  information  or  indictment  charges  several  entirely  distinct  felonies, 
the  court  will  either  quash  or  compel  the  prosecutor  to  elect.  But  in  this 
case,  even  if  two  offenses  are  charged  in  the  information,  yet  as  they  spring 
out  of  the  same  transaction,  and  as  the  proof  on  both  counts  was  precisely  the 
same,  no  injury  could  possibly  have  accrued  to  the  defendant.  People  v. 
McKinney,  10  Mich.  54. 

Ko  evidence  was  admitted  to  sustain  the  second  count  of  the  information 
not  pertinent  to  the  allegations  of  the  first  count.  "On  an  appeal,  the  court 
must  give  judgment  without  regard  to  technical  errors  or  defects,  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties."  Section 
293,  Crim.  Code. 

The  defendant  was  not  prejudiced  by  the. refusal  of  tlie  court  to  instruct  the 
jury  further  on  the  question  of  venue.  The  instructions  given  sufficiently 
covered  that  matter.  If  the  defendant  was  guilty  of  the  attempt  to  kill  his 
wife,  he  committed  that  offense  in  Mitchell  county.  The  evidence  fully  sus- 
tains this.  It  is  true  that  the  defendant  employed  Frank  Dunn  at  Abilene 
to  do  the  shooting  at  Beloit,  and  there  exhibited  to  him  a  diagram,  so  that  he 
could  locate  the  dwelling  at  Beloit  into  the  window  of  which  he  was  to  fire; 
but  the  defendant  followed  up  his  solicitation  and  employment  of  Dunn  by 
going  with  him  to  Beloit,  in  Mitchell  county;  by  paying  his  railroad  fare 
from  Abilene  to  Beloit;  by  giving  to  Dunn,  afr  Beloit,  a  loaded  revolver  with 
which  to  do  the  shooting;  by  pointing  out  the  house  into  which  the  shooting 
was  to  be  done;  by  paying  Dunn  $20  after  the  shooting;  and  by  directing  him 
how  to  escape  from  Mitchell  county  after  he  had  been  informed  by  Dunn  that 
he  had  done  the  shooting  as  directed,  and  that  his  wife  and  daughter  were 
hurt. 

There  are  other  errors  relied  upon,  but,  after  a  careful  examination  of  them, 
we  find  nothing  prejudicial;  therefore,  the  judgment  of  the  district  court  will 
be  affirmed. 

(All  the  justices  concurring.) 


(37  Kan.  426) 

Eqgleston  and  others  t>.  State  ex  rel,  Lewis. 

{Supreme  Court  of  Kansas.     November  5,  1887.) 

1.  Counties — Petition  for  Removal  of  County-Seat — Presenting  to  Commissioners. 

Where  a  petiilon  is  filed  with  the  couilty  clerk,  and  presented  to  the  board  of 
county  conifnissioners  while  in  session  as  a  canvassing  board,  said  commissioners 
would  have  no  authority  to  entertain  or  act  on  the  said  petition,  but  the  knowled}»e 
80  received  of  the  filing  of  the  petition  with  the  clerk,  and  what  it  contained,  could 
not  be  disregarded  by  them ;  and  the  fact  that  the  petition  was  not  presented  to  the 
board  when  regularly  in  session  as  a  board  of  county  comniissioners  would  be  no 
excuse  for  them  to  say  that  the  board  had  no  knowledge  of  a  request  contained  in 
said  petition.  ,  • 

2.  Same — Signers  Bound  to  Know  Contents  op  Petition. 

One  who  signs  a  petition  must  read  and  determine  for  himself;  and  it  is  no  ex- 
cuse for  him,  after  the  petition  has  been  acted  upon,  to  say  he  did  not  know  what 
the  petition  contained.  If  he  can  read,  he  must  do  so,  or  be  prevented  from  so  do- 
ing; or  the  circumstances  must  be  such  as  to  show  the  perpetration  of  a  fraud 
which,  by  the  exercijse  of  reasonable  caution  and  judgment,  could  not  have  been 
detected ;  or  such  other  peculiar  circumstances  as  a  court  of  equity  would  deem  a 
sufficient  excuse. 
{SyUabiis  by  Clogston^  C.) 

Commissioners'  decision.  Error  from  district  court,  Pratt  county;  Ansel 
R.  Clark,  Judge. 

This  is  the  second  time  this  action  has  been  %  this  court.  See  State  v. 
Eggleaton,  10  Pac.  Rep.  3.     When  here  before,  the  order  setting  aside  the 
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temporary  injunction  was  reversed,  and  the  cause  remanded  for  furtlier  pro- 
ceedings in  accordanc3  with  the  views  then  expressed;  and  at  the  December, 
1886,  term  of  the  district  court  of  Pratt  county,  the  cause  came  on  for  final 
hearing,  and  the  temporary  injunction  was  made  perpetual,  enjoining  the 
county  commissioners  of  Pratt  county  from  canvassing  the  vote  polled  on  Oc- 
tober 1,  1885,  upon  the  proposition  for  the  relocation  of  the  county-seat  of  that 
county.  The  facts  are  substantially  the  same  as  when  the  case  was  here  be- 
fore, and  will  not  be  repeated.     The  defendants  bring  the  case  here. 

Hustin  <k  Parrish  and  M.  P.  Simpson ^  for  plaintiffs  in  error.  E.  A,  Austin 
and  Gillett  cfc  Whitelaw,  for  defendant  in  error. 

Clogston,  C.  At  the  trial  the  parties  entered  into  the  following  stipula- 
tion: "It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  hereto, 
that  if  the  names  of  the  332  persons  which  appear  on  Exhibits  CCand  DD,  (to- 
wit,  278  on  Exhibit  CC  and  54  on  Exhibit  DD,)  annexed  to  and  made  a  part 
of  the  plaintiff's  second  amended  petition,  or  amendment  to  plaintiff's  orig- 
inal petition,  and  which  names  it  is  agreed  appeared  on  the  petition  calling 
an  election  to  relocate  the  county-seat  from  luka  to  Pratt  in  said  county, 
and  which  names  also  appear  on  the  petition  in  evidence,  praying  a  rel<x;a- 
tion  of  the  county-seat  from  luka  to  the  city  of  Saratoga,  in  said  county,  are 
retained  and  counted  on  the  petition  praying  for  a  relocation  of  said  county- 
seat  from  the  town  of  luka  to  the  said  city  of  Pratt,  then  the  said  Pratt  peti- 
tion did  and  does  contain  three-fifths  of  the  legal  electors  of  said  Pratt  county, 
as  appeared,  and  now  appear,  on  the  assessment  rolls  of  the  several  township 
and  city  assessors  of  said  county,,  at  the  last  assessment  before  said  petition 
was  presented  to  the  boi^rd  of  county  commissioners  in  the  year  1885,  and  was 
and  is  a  legal  petition.  But  if  said  332  names  mentioned  in  said  exhibits, 
which  are  on  said  petitions,  are  stricken  off  of  said  Pratt  petition,  and  not 
counted  thereon  by  reason  of  the  following  clause,  whiph  appears  in  said  Sar- 
atoga petition,  to-wit:  *  We  further  petition  your  honorable  board  to  erase 
and  strike  off  our  names  from  any  and  all  petitions  coming  before  your  board, 
other  than  this  one  petition,  praying  a  removal  of  said  county-seat  to  any 
place;  hereby  revoking  any  and  all  petitions  on  this  subject  heretofore  signed 
by  us.' — then  the  petition  praying  for  a  relocation  of  the  county-seat  from  the 
town  of  luka  to  the  city  of  Pratt  did  not,  and  does  not,  without  said  names, 
contain  three-fifths  of  the  legal  electors,  as  appears  on  the  several  assessment 
rolls  of  the  several  township  and  city  assessors  of  said  county,  next  before  the 
presentation  of  said  petition  to  said  board  of  county  commissioners  in  the  year 
1885,  and  was  not,  and  is  not,  a  legal  petition." 

This  stipulation  eliminates  all  questions  of  fact  except  one:  Did  the  Pratt 
petition  contain  the  requisite  number  of  names  to  authorize  the  county  com- 
missioners to  order  the  election  ?  Plaintiff  below  gave  in  evidence  the  Sara- 
toga petition,  which,  when  compared  with  the  Pratt  petition,  showed  that  332 
petitioners  had  signed  their  names  on  both  petitions.  The  Saratoga  petition 
was  dated  August  19th,  and  the  Pratt  petition  was  filefd  with  the  board  on  or 
before  August  13th.  It  the  absence  of  other  proof,  a  petition  will  be  pre- 
sumed to  have  been  signed  at  or  after  its  date.  This  establishes  the  fact  that 
the  Saratoga  petition  was  signed  last;  therefore  the  request  therein  contained 
was  -the  last  expression  of  the  petitioners  to  the  county  commissioners.  The 
defendants,  to  destroy  the  effect  of  the.  request  contained  in  the  petition,  to 
have  their  names  taken  off  from  all  other  petitions  relating  to  the  removal  of 
the  county-seat,  attempted  to  show  that  the  Saratoga  petition  was  not  pre- 
sented to  the  board  of  commissioners,  and  that  at  the  time  of  calling  the 
election  they  did  not  know  that  that  petition  presented  to  the  board  contained 
that  request.  This  claim,  if  true,  would  have  been  a  complete  answer;  but 
at  the  trial  it  was  claimed  by  the  plaintiff  that  the  Saratoga  petition  was  pre- 
sented to  the  board,  while  in  session  as  a  board  of  canvassers,  by  Mr.  White- 
v.l5p.no.l0— 39 
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law,  representing  the  Saratoga  petition,  and  that  he  read  the  petition  to  the 
board,  and  urged  them  to  take  action  thereon.  This  was  established  by  some 
four  witnesses,  and,  on  the  part  of  the  defendants,  denied  by  the  board  of 
county  commissionei-s,  county  clerk,  and  sevei*al  othei-s.  This,  then,  became 
a  disputed  question,  and  was  submitted  to  the  court,  who  found  for  the  plain- 
tiff. This  settles  this  question  here,  for,  where  there  was  evidence  offered 
tending  to  sustain  the  findings  of  the  court,  it  will  not  be  disturbed  here.  It 
is  not  for  this  court  to  again  weigh  the  evidence.  It  may  be  that  on  this 
question  the  preponderance  was  with  the  defendants,  but  the  trial  court  had 
better  opportunities  of  learning  the  truth,  as  the  witnesses  Were  before  the 
court,  and  the  appearance  and  demeanor  of  witnesses  on  the  stand  may  be 
such  that  greater  weight  should  be  given  some  witnesses  than  others. 

Again,  to  avoid  the  effect  of  the  request  contained  in  the  petition,  the  de- 
fendants produced  John  Stewart  as  a  witness,  and  asked  him  the  following 
questions:  "I  will  ask  you  if  you  signed  a  request  to  have  your  name  taken 
oft  the  Pratt  petition  at  any  time?"  "State  if  it  was  represented  to  you  at 
the  time  you  signed  the  Saratoga  petition  that  it  also  contained  a  request  ask* 
ing  your  name  to  be  taken  off  the  Pratt  petition?"  Which  were  objected  to 
by  the  defendant  as  being  immaterial,  and  the  ol;>jections  were  by  the  court 
sustained,  and  plaintiff  excepted. 

Defendants  also  called  as  a  witness  Alfred  Fox,  and  propounded  to  him  the 
following  questions:  "Did  you  ever  request  the  county  commissioners  to  take 
your  name  from  the  Pratt  city  petition,  or  authorize  any  one  to  make  that 
request  for  you?"  "Did  you  ever  at  anytime  sign  the  Saratoga  petition  that 
contained  a' written  request  to  have  the  county  com  miss  ionera  strike  your 
name  from  the  Pratt  city  petition?"  "If  you  ever  authorized  the  county 
commissioners  .in  writing,  or  authorized  them  to  strike  your  name  from  the 
Pratt  city  petition,  or  authorized  any  other  person  to  do  so  for  you,  you  may 
state  when  it  was?"  Which  were  objected  to,  and  the  objections  sustained  by 
the  court;  to  which  the  plaintiff  excepted. 

Defendants  then  offered  to  prove  by  said  witness  and  331  others  the  fol- 
lowing: "The  defendant  offera  to  prove  by  Alfred  Fox  and  331  others, 
whose  names  appear  on  Exhibits  CC  and  DD,  attached  to  plaintiff's  second 
amended  petition,  the  following  facts,  viz.:  That  they  did  not  know  at  the 
time  they  signed  the  Saratoga  petition,  or  at  any  time  on  or  before  September 
1,  1885,  that  the  Saratoga  petition  contained  the  words  following,  to-wit: 
•  We  further  petition  your  honorable  board  to  erase  and  strike  off  our  names 
from  any  and  all  petitions  coming  before  your  board,  other  than  this  one  pe- 
tition, praying  for  the  removal  of  said  county-seat  to  any  place;  hereby  re- 
voking any  and  all  petitions  on  this  subject  heretofore  signed  by  us;* — or 
that  said  petition  contained  words  to  the  same  effect;  and  that  thlby  did  not 
request  the  commissioners,  or  board  of  county  commissioners,  in  writing  or 
otherwise,  to  strike  their  names  from  the  Pratt  city  petition,  or  authorize 
any  other  person  to  do  so  for  them."  Plaintiff  objected  to  the  introduction 
of  this  evidence,  for  the  reason  that  it  was  incompetent,  irrelevant,  and  im- 
material, and  the  court  sustained  the  objection.  The  court,  in  sustaining 
said  objection,  stated  to  the  plaintiff  as  follows:  "The  court  does  not  refuse 
to  allow  the  defendants  to  prove  any  conversation  had  or  anything  done  in 
relation  to  the  Saratoga  petition  between  these  witnesses  and  the  persons  who 
represented  the  petition ;  nor  does  the  court  refuse  to  allow  any  witness  to 
testify  regarding  any  signature  on  the  Saratoga  petition  which  purports  to  be 
the  signature  of  the  witness." 

Plaintiffs  in  error  now  insist  that  the  exclusion  of  this  evidence  was  error. 
We  think  not.  The  question  propounded  to  the  witness  was  in  terms  asking 
for  a  conclusion,*  and  not  for  a  fact.  They  might  show  the  facts  how,  and 
under  what  circumstances,  they  signed  the  petition,  and  then  it  was  for  the 
court  to  determine  whether  such  circumstances  were  a  suilicient  excuse  for 
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not  having  read  and  known  what  they  were  signing.  This  the  court  was 
willing  they  should  do.  One  who  signs  a  petition  must  read  and  determine 
for  himself;  and  it  is  no  excuse  for  him,  after  the  petition  has  been  acted 
upon,  to  say,  **I  didn't  know  what  the  petition  contained."  If  he  can  read, 
he  must  do  so,  or  be  prevented  from  so  doing;  or  the  circumstances  must  be 
such  as  to  show  the  perpetration  of  a  fraud  which,  by  the  exercise  of  reason- 
able caution  and  judgment,  could  not  have  been  detected;  or  such  other  pe- 
culiar circumstances  as  a  ci>urt  of  equity  would  deem  a  sufficient  excuse. 

Plaintiffs  insist  that  the  presentation  of  a  petition  to  the  board,  while  in 
session  as  a  board  of  canvassers,  is  not  a  sufficient  presentation  to  the  board 
of  county  commissioners.  This,  perhaps,  is  true,  so  far  as  any  action  on  the 
petition  could  be  taken  by  the  board  while  in  session  as  a  board  of  canvassers. 
The  board,  in  this  instance,  acted  correctly.  They  did  not  meet  to  transact 
the  ordinary  business  of  the  county,  and  their  refusal  to  entertain  or  act  upon 
the  Saratoga  petition  was  right  and  proper;  but'  the  knowledge  they  then  re- 
ceived that  such  a  petition  was  filed  with  the  clerk  of  the  board,  and  that  it 
contained  a  request  to  have  certain  names  thereon  taken  off  from  all  other 
petitions  asking  for  an  election  for  a  relocation  of  tine  county-seat,  could  not 
be  disregarded,  whether  it  reached  them  while  acting  in  one  capacity  or  an- 
other. It  was  a  fact  that  they  knew,  and,^  when  the  board  met,  it  was  no 
excuse  for  them  to  say  that  a  knowledge  of  this  petition,  and  what  it  contained, 
came  to' them  while  acting  as  a  board  of  canvassers.  A  desire  to  ascertain 
the  true  will  and  wish  of  the  people  of  that  county  on  the  question  then  be- 
fore them,  was  their  tirst  duty;  their  preference  for  a  county-seat, afterwards. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


ao  Colo.  357) 

Lulu  &  White  Silver  Men.  Co.  v.  Nevin  and  others. 
(Supreme  Court  hf  Colorado.    November  1,  1887.) 

1.  Estoppel — By  Rec'obd — I^ismissal  or  Suit. 

Plaintififhad  brought  snit  for  an  injunction  to  restrain  defendants  from  working 
certain  mines  which  plaintiff  then  claimed  to  own  absolutely,  under  a  certain  con> 
veyance.  This  action  was  dismissed  with  plaintifTs  consent.  Held^  that  he  was 
not  estopped  from  bringinpr  asuit  under  the  same  conveyance  as  a  mortgage,  claim- 
ing payment  thereunder,  and  in  default  of  payment,  foreclosure,  and  sale. 

2.  Mortgage— Strict  Foreclosure. 

Plaintiff  prayed  a  foreclosure  of  a  mortgage,  by  a  sale  of  the  mortgaged  premises. 
The  court  rendered  a  decree  of  strict  foreclosure.  Ifeld^  that  under  the  provisions 
of  Code  Colo.  §g  234,  263,  relating  to  foreclosure  and  sale  of  mortgaged  property, 
a  mortgage  cannot  be  foreclosed  without  a  sale  of  the  mortgaged  premises  under  a 
decree  of  foreclosure. 

Commissioners*  decision.    Appeal  frora  district  court.  Clear  Creek  county. 
Montgomery  «§  Waybright,  for  appellant.    T,  /.  Cantlon  and  C.  C.  Postf 
for  appellee. 

Rising,  C.  On  the  fourteenth  and  fifteenth  days  of  July,  1880,  the  de- 
fendants Robert  W.  Nevin,  James  S.  Nevin,  Ann  B.  Ross  and  Oliver  P.  Ross 
conveyed  to  Isaac  Taylor  and  Charles  C.  Miles,  by  warranty  deeds,  certain 
mining  claims  situateid  in  Clear  Creek  county,  Colorado,  and  procured  one 
Henry  Thompson  to  convey  to  said  Taylor  and  Miles,  by  warranty  deed,  one 
of  said  mining  claims. 

On  the  fifteenth  day  of  July,  1880,  the  following  agreement  was  entered 
into: 

"Article  of  agreement  made  and  entered  into  this  fifteenth  day  of  July,  A, 
D.  1880,  by  and  between  Isaac  Taylor  and  Charles  C.  Miles,  of  Peoria  county. 


Digitized  by 


Google 


612  PAdBlO  REPORTER.  [Colo. 

Illinois,  of  the  first  part,  and  Robert  W.  Nevin,  James  S.  Nevin,  Oliver  P. 
Ross,  and  Ann  B,  Ross,  of  Clear  Creek  county,  Colorado,  of  the  second  part, 
witnesseth,  that  the  said  parties  of  the  first  part,  for  and  In  consideration  of 
the  covenants  and  agreements  hereinafter  set  forth,  to  be  kept  and  per- 
formed by  ^aid  parties  of  the  second  part,  agree  as  follows,  to- wit:  To  notify 
parties  of  the  second  part  that  they,  the  parties  of  the  first  part,  will  either 
accept  the  undivided  one-half  of  certain  lode  mining  claims  situate  in  the 
county  of  Clear  Creek,  state  of  Colorado,  known  as  tlie  *  Lulu  Lode  *  and  the 
*  White  Extension  West  Lode,'  on  Red  Elephant  mountain,  Downieville  min- 
ing district,  or  that  the  said  parties  of  the  first  part  will  not  accept  the  undi- 
vided one-half  of  said  real  estate.  Should  said  parties  of  the  first  part  agree 
to  accept  the  undivided  one-half  of  said  premises,  then,  and  in  that  event, 
the  said  parties  of  the  first  part  hereby  agree  to  convey  the  undivided  one- 
half  of  said  premises  to  said  j)arties  of  second  part  in  proportion  as  follows: 
To  Robert  W.  Nevin,  the  undivided  one-fourth  (J)  of  the  White  extension 
west  lode;  to  James  S.  Kevin,  the  undivided  one-fourth  (J)  of  the  White  ex- 
tension west  lode;  to  Robert  W.  Nevin,  the  undivided  one-sixth  (1-6)  of  the 
Lulu  lode;  to  James  S.  Nevin,  the  undivided  one-sixth  (1-6)  of  the  Lulu  lode; 
to  Oliver  P.  Ross,  the  undivided  one-twelfth  (1-12)  of  the  Lulu  lode;  to  Ann 
B.  Ross,  the  undivided  one-twelfth  (1-12)  of  the  Lulu  lode.  To  pay  said  par- 
ties of  the  second  part  the  sum  of  eight  thousand  (^8,000)  dollars,  to  be  paid 
out  of  the  first  net  proceeds  of  said  parties  of  the  first  part's  interest  in  said 
lodeB,  the  said  sum  of  money  to  be  paid  to  said  parties  of  the  second  part  as 
their  interest  may  appear.  The  notice  above  mentioned  to  be  given  by  par- 
ties of  the  first  part  to  said  parties  of  the  second  part  must  bfe  given  in  writ- 
ing, and  must  be  given  witliin  ninety  (90)  days  from  the  date  of  this  agree- 
ment. Should  parties  of  the  first  part  elect  not  to  retain  the  undivided  one- 
half  (J)  of  said  premises,  and  notify  parties  of  the  second  part  of  such,  elec- 
tion as  aforesaid,  then,  and  in  that  event,  the  said  parties  of  the  first  part 
hereby  agree  to  convey  said  premises  to  the  said  parties  of  the  second  part  in 
such  proportions  as  their  interests  may  appear,  upon  the  payment  by  said  par- 
ties of  the  second  part  to  said  parties  of  the  first  part  of  the  sum  of  twelve 
thousand  dollars,  ($12,000,)  payable  within  ninety *days  from  the  date  of  the 
last-mentioned  notice,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  interest  to  accrue  from  the  date  of  this  instrument.  The  said  parties 
of  the  second  part,  for  and  in  consideration  of  the  foregoing  covenants  and 
agreements,  hereby  agree  to  and  with  said  parties  of  the  first  part  as  tollows: 
To  pay,  or  cause  to  be  paid,  to  said  parties  of  the  first  part  said  sum  of  twelve 
thousand  ($12,000)  dollars  within  the  ninety  days  last  above  mentioned,  and 
upon  failure  so  to  do  within  the  time  specified,  time  being  of  the  essence  of 
this  agreement,  then  said  parties  of  the  second  part  release,  relinquish,  waive, 
sell,  quitclaim,  and  hereby  do  release,  relinquish,  waive,  sell,  and  quitclaim 
to  said  parties  of  the  first  part,  all  right,  title,  equities,  interests,  or  de- 
mands of,  in,  and  to  the  above-mentioned  premises. 

"Witness  the  hand  and  seals  of  the  parties  hereto  this  fifteenth  day  of  July, 
A.  D.  1880.  Isaac  Taylor.  [Seal." 

"Charles  C.  Miles.  'Seal. 
''Robert  W.  Nevin.  "Seal. 
"James  S.  Nevin."       [Seal. 

On  the  sixth  day  of  October,  1880,  Taylor  and  Miles  notified  said  defend- 
ants, in  accordance  with  the  terms  of  said  agreement,  that  they  elected  not  to 
retain  the  undivided  one-half  of  said  premises,  but  had  elected  to  take  from 
said  defendants  the  sum  of  $12,000,  with  interest,  and  tendered  deeds  of  con- 
veyance for  said  claims  as  provided  for  in  said  agreement.  Defendants  did 
not  then  pay,  and  have  not  since  paid  said  sum  of  $12,000,  and  interest,  or 
any  part  thereof.  On  May  11,  1881,  Taylor  and  Miles  conveyed  said  premises 
to  the  plaintifif  by  quitclaim  deed. 
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Plaintiff  in  its  complaint  alleges  that  the  said  sum  of  $12,000  was  loaned 
to  said  defendants  by  Taylor  and  Miles;  and  that  the  deeds  from  defend- 
ants and  Thompson  were  given  as  security  for  the  payment  of  said  sum,  with 
interest  at  10  per  cent,  per  annum,  within  90  days  from  the  date  said  sum  should 
be  demanded  by  Taylor  and  Miles;  and  pray  that  said  deeds  may  be  adjudged 
and  decreed  to  be  a  mortgage,  for  a  foreclosure  of  the  mortgage,  and  sale  of 
the  mortgaged  premises,  and  for  judgment  against  said  defendants  for  any 
deficiency. 

Defendants  in  their  answer  deny  that  Taylor  and  Miles  loaned  them  $12,- 
000,  or  any  other  sum ;  allege  that  plaintiff  corporation  was  created  for  the 
express  purpose  of  acquiring  the  said  mining  claims,  and  not  for  the  purpose  of 
purchasing  or  dealing  in  mortgages,  and  set  up  the  agreement  above  set  out; 
and  allege  that  the  conveyance  to  plaintiff  by  Taylor  and  Miles  was  not  in- 
tended to  assign  or  transfer  to  plaintiff  any  claim  which  Taylor  and  Miles 
may  have  had  agkinst  defendants  for  said  sum  of  $12,000,  nor  any  rights  or  lien 
which  Taylor  and  Miles  may  have  had  for  the  recovery  of  payment  thereof. 

For  a  second  defense,  defendants  allege  that,  on  June  14, 1881,  plaintiff 
commenced  an  action  against  defendants,  praying  a  perpetual  injunction 
against  them,  restraining  them  from  working  the  Lulu  mine,  and  based  its 
claim  for  such  injunction  upon  its  rights  to  possess  said  claims,  under  the  con- 
veyance thereof  by  Henry  Thompson ;  that  defendants  answered  the  complaint 
in  said  action,  admitting  the  conveyance  by  Thompson  and  themselves  to 
Taylor  and  Miles,  and  ^alleging  that  said  conveyances  were  made  as  a  mort- 
gage, to  which  anawer  plaintiff  replied,  denying  that  said  conveyances  were 
made  as  a  mortgage,  and  alleging  that  said  conveyances  were  absolute  and 
without  condition,  verbal  or  written.  Saidsuit  was  voluntarily  dismissed  by 
the  plaintiff,  August  15,  1881.  Taylor  and  Miles  testified  in  said  case  that 
they  did  not  purchase  one-half  of  said  Lulu  mining  claim,  but  that  they 
made  an  absolute  purchase  of  the  whole  of  said  claim  from  Henry  Thompson, 
with  an  agreement  from  defendants. 

Plaintiff's  replicjition  to  defendants'  answer  alleges  that  the  conveyance  to 
it  by  Taylor  and  Miles  did  purport,  and  was  intended  to  assign,  and  did  as- 
sign and  transfer  to  plaintiff,  anj  and  all  claim  said  Taylor  and  Miles  may 
have  had  at  the  time  of  said  transfer  against  defendants  for  said  sum  of  $12,- 
000,  and  interest,  as  well  as  any  and  all  right  and  lien  which  they  had  at  the 
time  of  said  transfer  for  the  recovery  and  payment  of  said  sum  and  interest; 
and  that  plaintiff  has  the  same  right  and  title  to  said  debt,  and  to  the  enforce- 
ment thereof,  that  Taylor  and  Miles  had,  or  could  have  had,  under  the  con- 
veyances to  them  by  defendants  and  Thompson. 

Trial  to  the  court,  and  decree  June  28,  1883,  that  plaintiff  is  entitled  to  re- 
cover of  the  defendants  Robert  W.  Nevin,  James  S.  Xevin,  Oliver  P.  Boss, 
and  Ann  B.  Koss  the  sum  of  $12,000,  and  interest;  that  said  defendants  pay 
said  sum  to  plaintiff,  or  its  solicitors,  on  or  before  nine  calendar  months  from 
July  25,  1883,  with  costs  of  suit;  that  in  default  of  such  payment,  the  title  to 
the  premises  rest  in  plaintiff  and  its  assigns,  and  the  clerk  of  the  court  to  cer- 
tify the  substance  of  the  decree;  and  that  certificate  may  be  recorded,  and 
the  same  shall  be  evidence  of  the  extinguishment  of  defendants*  right  and* 
title  to  the  premises;  and  that  said  debt  of  $12,000,  and  interest,  shall  from 
that  time  be  wholly  extinguished;  that  if  defendants  pay  said  sum,  and  in- 
terest, before  the  expiration  of  nine  months,  the  plaintiff,  within  30  days  from 
the  date  of  such  'payment,  to  reconvey  to  said  defendants  said  premises,  and 
appointing  a  commissioner  to  make  such  conveyance,  in  case  of  the  failure  of 
the  plaintiff  so  to  do..    Defendants  appeal. 

The  first,- second,  and  fourth  assignments  of  error  are  based  upon  the  rul- 
ing of  the  court  in  admitting  the  testimony  of  the  witness  Hitchcock  in  rela- 
tion to  the  transfer  by  Taylor  and  Miles  to  the  plaintiff  of  a  claimed  indebt- 
edness due  from  defendants;  and  the  third  assignment  of  error  is  based  upon 
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the  ruling  of  the  court  in  permitting  the  witness  Hitchcock  to  explain  what 
he  meant  by  speaking  o£  Taylor  and  Miles  as  trustees,  in  his  cross-examina- 
tion by  defendants.  .  It  appears  from  the  evidence  that  the  title  to  the  premi- 
ses described  in  the  deeds  from  defendants  and  Thompson  to  Taylor  and  Miles 
was  tnken  by  Taylor  and  Miles  as  trustees,  in  trust,  for  the  parties  who,  on 
the  twenty-fourth  day  of  March,  1881,  as  incorporators,  organized  the  plain- 
tiff corporation.  The  quitclaim  deed  from  Taylor  and  Miles  to  plaintiff  was 
made  in  execution  of  such  trust.  The  real  parties  in  interest  in  the  transac- 
tion between  defendants  and  Taylor  and  Miles,  were  the  incorporators  of  the 
plaintiff.  There  was  no  error  in  the  rulings  of  the  court  upon  these  ques- 
tions. 

The  facts  set  up  by  defendants  for  a  second  defense  do  not  coi^stitute  an 
estoppel.  The  statements  contained  in  the  complaint,  relied  on  as  an  estop- 
pel, are  not  statements  of  mattera  of  fact,  but  a  statement  of  a  legal  conclu- 
sion drawn  from  facts.  In  the  case  set  up  the  plaintiff  and  defendants  in  that 
suit  each  drew  their  conclusions  from  the  same  facts,  and  the  plaintiff  said 
the  deeds  conveyed  an  absolute  title,  and  defendants  then  said  that  the  deeds 
and  agreement  constituted  a  mortgage.  There  is  no  admission  of  a  fact  here 
to  create  an  estoppel.    Thayer  v.  Arnold,  82  Mich.  336,  341. 

It  is  set  up  on  defendants'  answer,  and  urged  in  appellants'  argument,  that 
the  plaintiff  corporation  is  not  authorized  by  its  articles  of  incorporation  to 
purchase  mortgages.  The  question  does  not  arise  upon  the  facts  of  the  case. 
The  whole  transaction,  relating  to  these  mining  claims,  shows  the  purpose 
of  entering  into  it  to  be  the  acquirement  of  mines  for  the  purpose  of  operat- 
ing the  same  by  such  corporation.  The  deed  from  Taylor  an'd  Miles  to  plain- 
tiff was  made  to  effectuate  the  objects  of  such  organization,  and,  under  the 
circumstances  of  this  case,  there  can  be  no  question  but  that  plaintiff  was 
empowered  by  its  articles  of  incorporation  to  do  just  what  it  did  do. 

Upon  all  questions  of  fact  affecting  the  merits  of  this  case  there  is  no  dispute. 
The  deeds  from  defendants  and  Thompson  to  Taylor  and  Miles  and  the  agree- 
ment between  defendants  and  Taylor  and  Miles  must  be  construed  together  as 
one  instrument  in  determining  the  rights  of  the  parties  thereunder.  The  plain- 
tiff claims  that  the  transaction  between  Taylor  and  Miles  and  the  defendants 
was  a  loan  by  Taylor  and  Miles  to  defendants  of  the  sum  of  $12,000,  and  that 
defendants  made  the  deed  to  Taylor  and  Miles,  of  the  Lulu  lode,  and  the 
White  extension  lode,  as  security  for  the  payment  of  said  loan.  We  think 
that  the  deed  and  agreement  taken  together  show  a  loan  and  mortgage.  The 
plaintiff  prayed  a  foreclosure  of  this  mortgage,  by  a  sale  of  the  mortgaged 
premises,  but  the  court  rendered  a  decree  of  strict  foreclosure,  and  upon  this 
point  appellants  say  that  the  decree  should  not  be  sustained,  because  it  is  not 
prayed  for,  and  because  there  are  no  facts  stated  in  the  complaint  which  would 
warrant  the  court  in  decreeing  a  strict  foreclosure,  and  because  it  is  contrary 
to  the  established  practice  and  principles  of  courts  of  equity  to  grant  decrees 
of  strict  foreclosure,  unless  a  clear  case  therefor  be  made  in  the  pleadings,  and 
is  well  established  by  the  proofs.  The  relief  demanded  does  not  limit  the 
plaintiff  in  respect  to  the  remedy  which  he  may  have.  The  court  will  disre- 
gard the  prayer,  and  rely  upon  the  facts  alleged  and  proved,  as  the  basis  of  its 
remedial  action.  Pom.  Rem.  §§  71,  83,  580,  and  cases  cited;  Kay$ery. 
Mangham,  8  Colo.  232,  6  Pac.  Rep.  803. 

Tlib  facts  alleged  and  proved  clearly  entitled  the  plaintiff  to  a  decree  of 
foreclosure  and  sale.  To  warrant  a  decree  of  strict  foreclosure,  where  the 
practice  permits  such  a  foreclosure,  the  evidence  should  show  that  the  in- 
terests of  both  parties  require  it.  The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  and  does  not  contain  any  evidence  upon  this  ques- 
tion. This  court  cannot  review  the  findings  of  the  court  below,  upon  which 
the  decree  is  based,  unless  the  bill  of  exceptions  brings  up  the  evidence  upoa 
the  findings  to  be  reviewed;  and  when  this  is  not  done,  this  court  will  assume 
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that  the  evidence  given  was  sufficient  to  justify  the  decree.  The  decree  in 
this  case  was  made,  and  the  argument  upon  the  appeal  based,  upon  the  as- 
sumption that,  under  proper  circumstances,  the  practice  in  this  state  per- 
mitted a  strict  foreclosure  of  a  mortgage.  We  do  not  think  a  mortgage  can 
be  foreclosed  without  a  sale  of  the  mortgaged  premises  under  a  decree  of 
foreclosure.  Section  263  of  the  Code  of  1883  provides  that  "a  mortgage  of 
real  property  shall  not  be  deemed  a  conveyance,  whatever  its  terms,  so  as  to 
enable  the  owner  of  the  mortgage  to  recover,  possession  of  tbe  real  property, 
without  foreclosure  and  sale,  and  the  fact  of  a  deed  being  a  mortgage  in  effect 
may  be  proved  by  oral  testimony ;  but  this  section  shall  not  apply  to  trust 
deeds  with  power  of  sale. "  The  "foreclosure  and  sale"  must  be  a  foreclosure 
and  sale  provided  for  in  section  234  of  the  Code.  This  is  rendered  clear  by 
the  exception  of  trust  deeds  from  the  requirements  of  section  263,  which 
leaves  no  basis  for  a  claim  that  foreclosure  may  be  by  sale  without  decree. 
The  judgment  should  be  reversed,  and  the  court  below  directed  to  enter  a 
judgment  under  the  provisions  of  section  234  of  the  Code,  and  in  accord  with 
the  views  herein  expressed. 

We  concur:    Macx)n,  C.  ;  Stalloitp,  0.  , 

By  the  Coukt.  Por  the  reasons  ass^'gned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  hereby  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  accordance  with  the  views  expressed  in 
said  opinion. 


(10  Colo.  326)  Ti  1.M 

Polk  v.  Mock. 
{SiipreTne  Qntrt  of  Colorado,    October  27, 1887./ 
-Afpkal— Conflicting  Evidencb. 

Wliere  tbe  evidence  on  tlie  trial  was  conflicting,  tbe  judgment  will  not  be  re- 
versed on  the  ground  of  insufficient  evidence  to  suppprt  it. 

Commissioners'  decision.    Error  to  El  Paso  county  court. 
J,  C.  Cochran,  for  plaintiff  in  error.     E.  J.  Hooke,  for  defendant  in 
error. 

Macon,  C.  In  December,  1882,  Polk,  plaintiff  in  error,  sued  defendant  in 
error,  Moolc,  before  a  justice  of  the  peace  of  El  Paso  county,  for  $300.  The 
justice  of  the  peace  gave  judgment  for  defendant,  and  plaintiff  appealed  to 
the  county  court.  In  the  latter  court  Polk  recovered  j udgment  agai nst  Mook  for 
$25.  and  costs.  In  February,  1883,  Pglk  sued  out  execution  from  the  county 
court,  after  the  issuance  of  which  Mook  paid  the  judgment  and  costs  into  the 
county  court,  and 'moved  that  the  plaintiff,  Polk,  be  required  by  the  court  to 
enter  satisfaction  of  said  judgment  upon  the  records  of  said  court,  and  upon 
his  failure  so  to  do,  that  the  county  court  enter  such  order,  and  also  praying 
that  the  execution  be  recalled.  On  the  hearing  of  said  motion  defendant, 
Mook,  offered  in  evidence  the  receipt  of  the  county  judge,  E.  A.  Colburn, 
for  the  judgment  and  costs,  and  the  plaintiff,  Polk,  gave  in  evidence  an  as- 
signment by  himself  to  one  J.  B.  Cochran  and  others,  of  the  said  judgment. 
The  court  sustained  said  niotion  so  far  as  to  recall  said  execution,  to  which 
the  plaintiff,  Polk,  excepted,  and  is  in  this  court  on  error  to  the  ruling  of  the 
court  on  said  motion,  and  also  to  the  judgment  rendered  at  the  trial. 

This  court,  on  motion,  struck  out  of  the  record  all  that  part  which  related 
to  the  action  of  the  county  court  in  the  proceedings  after  the  rendition  of  the 
judgment,  and  there  is  nothing  left  for  review  here  except  the  propriety  of 
the  judgment  itself.  As  the  evidence  in  the  county  court  was  conflicting, 
we  are  not  warranted  in  disturbing  tbe  judgment,  and  the  same  ought  to  be 
affirmed. 
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We  concur:    St alt.cup,  C. ;  Rising,  C. 

By  the  Court:   For  the  reasons  assigned  in  the  foregoing  opinion  thef 
judgment  of  the  county  court  is  affirmed. 


(10  Colo.  402) 

Stevens  v.  Andrews. 

(Supreme  Cbttrt  of  Oohrado.    November  11,  1887.) 

Set-Off  and  Counter-claim — Claim  for  Krnt — Plkadino— Judgmewt  os  Pleadings. 
PlaintitT  sued  on  a  due-bill  for  money  borrowed,  and  for  live  dollars  for  work 
and  labor.  Defendant  admitted  owing  three  dollars  for  labor,  claimed  that  the 
due-bill  was  for  money  on  deposit  with  him,  and  for  counter-claim  alleged  that 
plaintiflf  occupied  a  certain  ilwellinghouse  by  his  permission,  and  had  never  paid 
for  the  same,  but  did  not  allege  any  right  or  interest  in  the  house  entitling  him  to 
demand  rent.  Plaintiff  waived  his  claim  for  more  than  three  dollars  for  labor. 
Heldy  that  a  demurrer  to  the  counter-claim  was  properly  sustained,  and  that  plain- 
tiff was  entitled  to  a  judgment  on  the  pleadings. 

Appeal  from  district  court,  Ouray  county. 

This  action  was  commenced  by  the  appellee,  Andrews,  against  the  appellant, 
Stevens,  to  recover  the  sum  of  ^155.82,  borrowed  money,  evidenced  by  a  due- 
bill  executed  by  Stevens,  and  payable  to  Andrews  on  demand,  dated  September 
26,  1881,  credited  with  S51.50,  leaving  ^1:34.32  due  Andrews,  as  he  alleges. 
For  second  cause  of  action  Andrews  claims  $5  due  him  for  work  and  labor. 
Stevens,  in  hi9  answer,  denies  owing  Andrews  any  borrowed  money;  says  the 
due-bill  was  given  for  money  remaining  in  his  hands  on  deposit.  Admits 
that  he  owed  the  plaintiff  lor  work  and  ia|;)or  done  in  the  sum  of  S3.  For  a 
counter-claim  against  the  plaintiff,  the  defendant  alleges  that  the  plaintiff  oc- 
cupied a  certain  dwelling-house  by  permission  of  the  defendant  from  the  sec- 
ond day  of  July,  1881,  until  the  eighth  of  November,  1882.  That  the  use  of 
said  premises  for  said  period  was  reasonably  worth  live  dollars  a  month,  or  the 
total  sum  of  $142.50.  That  the  plaintiff  has  never  paid  the  same,  and  admits 
judgment  for  the  sum  of  $35.18  with  interest.  The  plaintiff  demurred  to  that 
part  of  the  answer  setting  up  a  counter-claim,  which  demurrer  was  sustained 
by  the  court.  The  defendant  elected  to  stand  by  his  answer,  and  the  plaintiff 
having  waived  his  claim  for  more  than  three  dollars,  the  amount  admitted  to 
be  due  him  by  defendant's  answer  for  work  and  labor,  thereupon  tlie  court 
rendered  judgjnent  for  the  plaintiff  on  the  pleadings.  The  defendant,  Stevens, 
appeals  to  the  supreme  court. 

Enos  Miles  and  Wm,  Story,  for  appellant. 

Elbert,  J.  The  demurrer  to  that  portion  of  the  answer  setting  up  a  coun- 
ter-Kjlaim  was  properly  sustained.  The  answer  did  not  allege  or  disclose  any 
right,  title,  or  interest  in  the  defendant  to  the  house  alleged  to  have  been  oc- 
cupied by  the  plaintiff,  entitling  him  to  demand  or  recover  rent  for  the  same. 

The  answer  of  the  defendant  respecting  the  due-bill  sued  upon  did  not  put 
in  issue  any  material  fact  respecting  it,  and  the  plaintiff  having  waived  his 
right  to  recover  more  than  was  admitted  by  the  defendant  to  be  due  the  plain- 
tiff on  his  claim  for  w^ork  and  labor,  the  court  did  not  err  in  entering  judg- 
ment upon  the  pleadings. 

The  judgment  of  the  court  below  is  affirmed. 


(10  Colo.  366) 

City  of  Pueblo  v.  Griffin. 

(Supreme  Court  of  Colorado.    November  11,  1887.) 

1.  Municipal  Corporations—Defective  Streets— Damages  for  Personal  Iwjuries— 
Pleading  and  Proof. 

Plaintiff  sued  lor  damages  for  personal  injuries  caused  by  a  defective  sidewalk, 
entailing  permanent  disability,  expense  for  medical  services,  and  loss  of  time  in  bis 
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business.  He  was  allowed  to  prove  that  he  was  a  rcbtaurant  keeper,  and  that  by 
doing  the  work  of  three  men  in  his  business  his  monthly  profits  were  from  $75  to 
$100.  Held  that,  as  the  complaint  was  for  general  damages  only,  it  was  error  to 
permit  plaintiff  to  show  the  profits  of  his  business  arising  from  his  peculiar  habits 
and  industry. 
2.  Appeal — Admission  of  Incompetent  Evidence — Presumption. 

Where  in  an  action  for  damages  for  personal  injuries  there  was  an  averment  of 
general  damages  only,  and  plaintiff  was  allowed  to  prove  special  damages,  the  court 
cannot  assume  that  the  jury  wtere  nojt  influenced  oy  the  evidence  improperly  ad- 
mitted. 

Commissioners'  decision.    Appeal  from  district  court,  Pueblo  county. 
Chas.  B,  Oast  and  C,  C.  Stein,  for  appellant.    8tone  f&  Anderson  and  (7. 
A,  Lott,  for  appeUee. 

Macon,  C.  This  was  an  action  by  appellee  against  appellant  for  the  re- 
covery of  damages  for  personal  injuries  occasioned  by  a  defective  sidewalk  in 
the  city  of  Pueblo.  In  his  complaint  appellee  alleged  that  the  sidewalk  was 
in  a  dangerous  condition,  to  the  knowledge  of  the  city,  and  that  in  passing 
along  it  he  received  injuries  which  crippled  him  permanently,  causing  great 
bodily  and  mental  suffering,  and  entailing  an  expense  of  $50  for  medical  ser- 
vices, with  loss  of  time  in  his  business.  Appellant  answered,  and  put  in  is- 
sue all  the  material  allegations  of  the  complaint.  On  the  trial  appellee  showed 
that  at  the  time  of  his  injuries  he  was  keeping  an  eating-house  in  Pueblo, 
and,  against  appellant's  objection,  was  permitted  to  show  that  he  performed 
the  labor  of  three  men  in  his  business,  by  reason  of  which  his  monthly  profits 
therein  amounted  to  from  $75  to  $100,  clear  of  expense.  Appellant  duly  ex- 
cepted to  the  admission  of  this  evidence.  The  jury  returned  a  verdict  against 
appellant  for  $1,'500.  A  motion  for  a  new  trial  was  filed  by  appellant,  and 
overruled,  to  which  ruling  exceptions  were  duly  taken,  and  an  appeal  to  this 
court.  Only  one  error  is  relied  upon  here,  that  based  upon  the  admission  of 
improper  evidence. 

The  objection  to  the  admission  of  the  evidence  should  have  been  sustained 
by  the  court  below.  The  complaint  is  one  for  general  damages  only;  such  as 
the  law  will  imply  from  the  act  or  injury  itself.  The  distinction  between 
general  and  special  damages  is  well  understood  in  legal  practice,  and  has  fre- 
quently been  defined  by  this  court,  as  well  as  the  pleadings  applicable  to  the 
two  classes  of  damages.  The  object  of  pleading  being  to  apprise  the  oppo- 
site party  of  the  nature  of  the  claim  or  defense  against  him,  as  well  as  its  ex- 
tent, it  is  uniformly  held  that  a  statement  of  the  injuries,  with  an  averment 
of  a  sum  as  the  damage,  will  authorize  the  recovery  of  such  damages  only  as 
naturally  and  ordinarily  follow  from  such  injuries;  but  if  from  any  peculiar- 
ity in  the  circumstances  or  situation  of  the  injured  party  other  loss  accrued 
to  him  thereby,  such  peculiarity  must  be  alleged  and  proven,  to  justify  the  re- 
covery of  such  damages.  In  Tucker  v.  Parks,  7  Colo.  62, 1  Pac.  Rep.  427.  this 
court  say:  *' Referring  now  to  the  extent  of  the  recovery,  we  remark  that 
damages  may  be  general  or  special;  and  that,  while  an  averment  simply  spec- 
ifying the  amount  claimed,  as  in  this  complaint,  is  sulBCient  for  the  recovery 
of  general  damages,  it  is  insufficient  to  warrant  the  recovery  of  special  dam- 
ages. Where  it  is  sought  to  recover  such  damages  as  are  not  the  usual  and 
natural  consequences  of  the  wrongful  act  complained  of,  the  rule  is  that  they* 
must  be  specifically  set  forth,  that  the  defendant  may  have  notice  of  the  facts 
out  of  which  they  are  claimed  to  have  arisen,  and  that  he  may  not  be  taken 
by  surprise  on  the  trial. "  A  large  array  of  other  cuses  to  the  same  effect  might 
be  cited,  but  the  rule  is  so  clearly  stated  in  the  case  referred  to  that  it  is  un- 
necessary so  to  do. 

The  testimony  admitted,  over  the  objection  of  appellant,  went  to  show  that 
from  the  peculiar  habits,  skill,  and  industry  of  d^endant  in  error,  he  was 
able  to  earn  more  than  if  he  had  conducted  his  business  on  a  more  expensive 
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8cale,:and  had  done  the  work  of  one  man  only,  and  hired  two  otheris,  which  in 
his  business  he  states  it  was  usual  to  do;  but  by  dispensing  with  the  labor  and 
expense  of  two  men  his  profits  were  from  $75  to  $100  per  month.  Under  his 
general  avermeht,  plaintiff  might  have  shown  what  his  business  was,  and  its 
extent,  together  with  his  general  ability  to  earn  money.  But  it  was  inadmis- 
sible for  him  to  show  the  profits  of  his  business  as  a  measure  of  damage. 
Proof  of  profits  as  a  measure  of  damage,  in  cases  in  which  they  are  recover- 
able, must  be  specially  averred.  In  this  case  the  profits  of '  plaintiff's  busi- 
ness, as  shown  by  him,  were  not  the  result  of  the  labor  of  plaintiff  alone,  but 
were  at  least  in  part  composed  of  other  elements,  and  from  the  uncertainties 
and  fluctuating  nature  of  such  business  could  not  be  the  basis  for  the  estima- 
tion of  damages  in  a  case  like  this. 

The  point  made  by  the  defendant  in  error,  that  though  there  may  have  been 
error  in  admitting  this  testimony,  yet  the  verdict  might  well  have  been  ren- 
dered as  one  for  general  damages,  and  upon  that  ground  would  not  have  been 
excessivef,  is  unsound.  We  cannot  assume  that  the  verdict  was  not  influ- 
enced by  the  evidence  given  in  the  case,  and  certainly  not  that  the  jury  were 
more  circumspect  in  acting  on  the  evidence  than  the  court  was  in  admitting 
it.    For  this  error,  the  judgment  of  the  district  court  must  be  reversed. 

We  concur:    Bising,  C.  ;  Stallcup,  0. 

By  the  Coubt.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


C74  Cal.  180) 

Tn  re  Estate  of  Crozier,  Deceased.    (No.  12,022.^ 

{Supreme  Court  of  OcUifoniia.    November  29,  1887.) 

Will— €oKTE»T—EviDKi!fcK— New  Trial. 

In  an  action  to  revoke  the  probate  of  a  will  on  the  ground  of  unsoundness  of 
mind  of  the  testator,  the  contestant  offered  in  evidence  a  part  of  the  great  register 
of  the  county  to  show  that  the  age  of  the  testator  was  not  what  he  bad  stated  it  to 
be  in  the  will.  The  evidence  was  admitted  over  the  objection  of  the  defendant. 
Held,  that  this  was  error,  and,  under  the  rule  that  all  error  is  presumed  to  work  in- 
jury, it  is  suflicient  ground  for  granting  a  motion  for  new  trial. 

Commissioners*  decision.    Department  2. 

Appeal  from  supenor  court,  San  Joaquin  county;  W.  S.  Buckley,  Judge. 
James  A.  Louttit,  for  contestant.     /.  C  Campbell,  {8.  D.  Woods,  A,  L, 
Levinsky,  and  2>.  8.  Terry,  of  counsel,)  for  respondent. 

Belcher,  C.  C.  James  Crozier  died  on  the  seventh  day  of  November,  1881, 
in  the  city  of  Stockton.  He  left  a  will  made  the  day  before  his  death,  in  which 
the  respondent,  William  C.  Daggett,  was  named  as  sole  legatee  and  executor. 
The  will  was  admitted  to  probate,  and  in  due  time  Jane  Crozier,  the  mother 
vof  decedent,  commenced  this  proceeding  to  have  the  probate  of  the  will  re- 
voked upon  the  ground  that  at  the  time  of  its  execution  the  decedent  was  of 
unsound  mind.  The  case  was  tried  before  a  jury  and  the  findings  upon  the 
special  issues  submitted  were  in  favor  of  the  contestant.  The  respondent  then 
moved  for  a  new  trial  upon  the  ground  that  the  evidence  did  not  justify  the 
verdict,  and  for  errors  in  law  occurring  at  the  trial  and  excepted  to  by  him. 
After  argument,  the  court  granted  the  motion,  as  appears  from  the  record, 
"on  the  ground  of  errors  which  occurred  during  the  trial,  nnd  not  for  insuf- 
ficiency of  or  conflict  in  the  evidence,"  and  the  appeal  is  from  that  order.  It 
does  not  appear  what  the  supposed  errors  were  which  induced  the  court  to 
grant  the  new  trial,  nor  is  it  important  that  we  should  know.  If  any  errors, 
prejudicial  to  the  respondent,  were  committed » the  order  appealed  from  can- 
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not  be  reversed  by  this  court.    Thompson  v.  Felton,  54  Cal.  554;  McCarthy 
V.  Loupe,  62  Cal.  300. 

Counsel  for  both  sides  have  presented  very  elaborate  briefs  in  which  thetes- , 
timony  is  reviewed,  and  the  numerous  rulings  of  the  court  are  discussed.  It 
js  unnecessary  to  speak  of  many  of  these  rulings.  Most  of  them  were  undoubt- 
edly correct,  but  we  cannot  say  that  of  all  of  them.  For  example:  In  the 
will,  the  age  of  the  testator  is  stated  to  be  65  years.  Cutting,  who  drew  the 
will,  testifled  that  Crozier  told  him  that  was  his  age,  but  did  not  tell  him  when 
he  was  born.  Without  objection  the  respondent  introduced  in  evidence  a  copy 
of  the  great  register  of  San  Joaquin  county,  which  showed  the  age  of  Crozier 
to  have  been  63  on  the  twelfth  day  of  April,  1879,  the  date  of  his  registra- 
tion. In  rebuttal  the  contestant  offered  in  evidence  a  part  of  the  great  reg- 
ister of  the  same  county,  which  reads  as  follows:  "1,165.  Crozier,  James; 
age,  fifty-two;  country  of  nativity,  Scotland ;  occupation,  gardener;  local  resi- 
dence, O'Neil;  proved  fifteen  years'  residence  and  loss  of  certificate;  date  of 
registration,  February  14, 1867 ;  swoni ;  register  number,  3,232. "  This  offer 
was  objected  to  by  the  respondent  on  the  ground  that  the  offered  evidence  was 
immaterial  and  irrelevant,  and  not  in  rebuttal,  but  the  objection  was  over- 
ruled and  the  evidence  admitted.  We  think  this  ruling  erroneous.  The  evi- 
dent purpose  of  introducing  the  evidence  was  to  throw  doubt  on  the  validity 
of  the  will,  and,  so  far  as  we  can  see,  it  may  have  had  its  desired  effect. 
There  was  no  evidence  to  show  when  Crozier  was  born,  but  the  argument 
in  support  of  the  ruling  is,  in  substance,  that  he  must  have  known  and  sworn 
to  his  age  when  he  was  registered  in  1867;  that  as  he  is  shown  by  the  entry 
to  have  been  52  years  old  then,  he  must  have  been  about  67  years  old  when  he 
died;  and  that  as  he  stated  his  age  to  be  65  and  not  67  when  he  made  his  will 
on  the  day  before  he  died,  that  fact  tended  to  show  weakness  or  unsoundness 
of  mind,  and  was  rightly  submitted  to  the  jury,  "so  that  they  might  properly 
determine  whether  at  that  time  he  had  mental  capacity  sufficient  to  dispose  of 
his  property,  remember  the  claims  of  those  dependent  upon  him,  and  the  nat- 
ure of  the  business  he  was  then  transacting."  The  argument  is  evidently  un- 
sound both  in  its  logic  and  law.  Crozier  may  have  mtide  an  afiidavit  showing 
his  age,  and  the  other  facts  entitling  him  to  registration,  but  he  did  not  make 
the  entries  upon  the  register  and  may  never  have  seen  them.  They  were  there- 
fore irrelevant,  and,  in  our  opinion,  wholly  inadmissible  for  any  purpose. 

But  it  is  said  that  the  error,  assuming  that  the  ruling  was  eiToneous,  was 
an  immaterial  one,  and  a  new  trial  should  not  have  been  granted  on  account 
of  it.  The  rule  is  that  every  error  is  presumed  to  work  injury  to  the  party 
against  whom  it  is  committed,  unless  it  clearly  appears  that  no  injury  could 
have  resulted.  Here  we  cannot  say  that  the  respondent  was  not  prejudiced 
by  the  erroneously  admitted  evidence.  There  were  several  other  rulings 
upon  the  admission  of  evidence,  and  particularly  upon  the  admission  of  cer- 
tain testimony  of  the  experts,  the  correctness  of  which  was  doubtful,  but  we 
do  not  think  it  necessary  to  speak  of  them  particularly. 

It  follows  that  the  order  appealed  from  should  be  afilrpied* 

We  concur:    Hayne,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


(74  CaL  164) 

£!x  parte  Dimmig,  on  Habeas  Corpus,    (No.  20,367.-) 

(Supreme  Cowrt  of  California,.    November  22,  1887.) 

Criminal  Pbactice— Issue  of  Warrant— J dbibdiction  of  Magistrate. 

Penal  Code  Cal.  §g  811-813,  provides  that  when  an  ui formation  is  laid  before 
a  mogistrate  of  a  crime  committed,  he  must  take  the  depositions  of  the  informant 
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and  bis  witnesses,  if  any;  that  the  depositions  must  set  forth  facts  tending  to 
prove  the  guilt  of  the  accused ;  and  that,  if  the  magistrate  is  satisfied  therefrom  of 
the  commission  of  the  offense,  and  that  there  is  reasonable  ground  for  believing  the 
accused  guilty,  the  magistrate  must  issue  a  warrant  of  arrest.  -  Held  that,  under 
these  provisions,  a  magistrate  has  no  jurisdiction  to  issue  such  warrant  without  evi- 
dence of  such  guilt,  and  that  an  affidavit  alone,  in  the  form  of  an  information, 
containing  no  evidence,  is  not  sufficient  to  support  such  warrant. 

In  bank.     On  habeas  corpus. 

Proceedings  in  police  judge's  court  of  San  Francisco;  Hornblower,  Judge. 
Joh7i  D'^Arcy^  H.  B.  Miller ^  and  Otto  Turn  Suden,  for  petitioner.    Joseph 
Kirk,  for  the  People. 

By  the  CJourt,  Sections  811,  812,  and  813  of  the  Penal  Code  are  as  fol- 
lows: 

"811.  When  an  information  is  laid  before  a  magistrate  of  the  commission 
of  a  public  offense,  triable  within  the  county,  he  must  examine  on  oath  the 
informant  or  prosecutor,  and  any  witnesses  he  may  produce,  and  take  their 
depositions  in  writing,  and  cause  them  to  l>e  subscribed  by  the  parties  mak- 
ing them. 

"812.  The  deposition  must  set  forth  the  facts  stated  by  the  prosecutor  and 
his  witnesses,  tending  to  establish  the  commission  of  the  offense,  and  the  guilt 
of  the  defendant. 

"813.  If  the  magistrate  is  satisfied  therefrom  that  the  offense  complained 
of  has  been  committed,  and  that  there  is  reasonable  ground  to  believe  that 
the  defendant  has  committed  it,  l^e  must  issue  a  warrant  of  arrest." 

Under  these  provisions  a  magistrate  has  no  jurisdiction  to  issue  a  warrant 
of  arrest  without  some  evidence  tending  to  show  the  guilt  of  the  party  named 
in  the  warrant.  The  original  information  may  be  sufficient,  though  made 
only  upon  information  and  belief,  if  followed  by  the  deposition  of  the  com- 
plainant or  some  other  witness,  stating  facts  tending  to  show  the  guilt  of  the 
party  charged.  Of  course,  where  there  was  some  evidence  upon  which  the 
magistrate  acted,  we  would  not  interfere.  It  may  be  also  true  that  the  orig- 
inal information  might  be  treated  as  a  deposition,  and  in  such  view,  if  it  con- 
tained positive  evidence  of  facts  tending  to  show  guilt,  it  might  be  sufficient 
as  a  basis  for  the  issuance  of  a  warrant.  But  a  mere  affidavit  in  the  form  of 
an  information,  containing  no  evidence,  and  followed  by  no  deposition  stat- 
ing any  fact  tending  to  show  guilt,  is  insufficient  to  support  a  warrant.  The 
liberty  of  a  citizen  cannot  be  violated  upon  the  mere  expression  of  an  opinion 
under  oath  that  he  is  guilty  of  a  crime.  Swart  v.  KiinbalL  43  Mich.  443.  5 
N.  W.  Rep.  635:  Blodgett  v.  Race,  18  Hun,  132;  In  re  Balcom,  12  Xeb.  316, 
11  N.  W.  Rep.  312;  Ex  parte  Burford,  3  Cranch,  448;  People  v.  Smith,  1 
Cal.  ^;  People  v.  Heffron,  53  Mich.  529, 19  N.  W.  Rep.  170;  ExparU  Haynes. 
18  Wend.  612;  Loder  v.  Phelps,  13  Wend.  46;  People  v.  Barnes,  66  Cal.  594, 
6  Pac.  Rep.  698. 

Such  being  the  case  here,  the  petitioner  Is  discharged. 


(74  Cal.  175) 

Garfield  v,  Wilson  and  another.    (No.  11,925.) 

{Supreme  Court  of  California.    November  29,  1887.) 

1.  Public  Lands— Swamp  Lands— Right  to  Purchase. 

Plaintiff  and  defendants  were  contestants  for  the  purchase  of  a  tract  of  swamp 
land.  Plaintiff  offered  a  certified  copy  of  his  application,  which  purported  to  have 
been  sworn  to  by  liini  before  a  commissioner  of  the  United  States  circuit  court  for 
California.  The  commissioner  was  not  authorized  to  administer  the  oath.  Hdd^ 
that  plaintifl^s  application  was  null  and  void. 

2.  Same— Right  to  Contest  Purchase. 

Plaintiff  and  defendants  made  applications  for  the  purchase  of  the  same  swamp 
land,  and  the  contest  was  referred  to  the  superior  court  of  Tulare  county.  On  the 
trial,  plaintiff  failed  to  establish  any  ri^ht  to  purcliase  the  land.  Held,  that  he 
could  still  contest  the  r'ght  of  the  defendants  to  purchase  the  laud. 
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3.  Samb— Trial— IssDKs  and  Findings. 

,  Plaintiff  and  defendants  were  applicants  for  the  purchase  of  the  same  tract  of 

swamp  land,  and  defendants  allegea  that  the  land  had  been  s^regated  to  the  state 
by  the  United  States  for  more  than  six  months  before  their  applications  were  filed. 
The  only  proof  before  the  court  was  a  map  of  the  township  in  which  the  land  was 
situated  approved  by  the  United  States  surveyor  general  on  October  14, 1884.  Their 
applications  were  filed  in  May  and  June,  1884,  and  they  commenced  suit  on  Oc- 
tober 1,  1885.  The  finding  of  the  court  was  that  the  land  had  been  segregated  for 
more  than  six  months  before  the  commencement  of  the  action.  Held,  that  the 
finding  did  not  meet  the  issue,  and  was  insufiicient.     . 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Tulare  county;  Wm.  W.  Cross,  Judge. 
Chas,  E,  Wilson  and  C.  A.  Webbt  for  afppellant.    Lamhertson  &  Taylor, 
tor  respondents. 

Belcher,  C.  C.  This  action  was  commenced  to  determine  a  contest  be- 
tween the  parties  as  to  the  right  to  purchase  from  the  state  a  certain  section 
of  swamp  and  overflowed  land  in  Tulare  coui)ty.  The  defendant  Wilson  filed 
in  the  office  of  the  surveyor  general  of  the  state  his  application  to  purchase  the 
north  half  of  the  section,  on  the  fifteenth  day  of  May,  1884.  The  defendant 
Turner  filed  his  application  to  purchase  the  south  half  of  the  section  on  the 
fourth  day  of  June,  1884.  The  plaintiff  filed  his  application  to  purchase  the 
whole  section  on  the  twelfth  day  of  June,  1885,  and.  on  demand  made  by  him, 
the  contest  was  referred  to  the  superior  court  of  Tulare  county  for  adjudi- 
cation. 

At  the  trial  the  plaintiff,  to  show  his  right  to  purchase  the  land,  offered  in 
evidence  a  certifi^  copy  of  his  application,  which  purported  to  have  been 
sworn  to  by  him  before  a  commissioner  of  the  United  States  circuit  court  for 
California.  This  was  objected  to  by  counsel  for  defendants,  on  the  ground 
that  it  was  not  sworn  to  before  an  officer  authoi^ized  to  administer  oaths,  and 
the  objection  was  sustained,  the  plaintiff  reserving  an  exception. 

It  is  admitted  that  the  ruling  was  proper  in  view  of  the  decision  of  this 
court  in  Winder  v.  Hendricks^  56  Cal.  464,  but  we  are  asked  to  reconsider 
that  case  and  to  now  hold  that  a  commissioner  of  the  United  States  circuit 
coin-t  is  competent  to  administer  oaths  under  the  laws  of  this  state.  Without 
following  the  argument  of  counsel  on  this  poi^t,  it  is  enough  to  say  that,  in 
our  opinion,  the  conclusions  reached  in  the  case  referred  to  were  correct,  and 
should  be  reaffirmed  here.  It  follows,  therefore,  that  judgment  was  properly 
entered  in  the  court  below,  that  the  plaintiff^s  application  was  null  and  void« 
and  he  had  acquired  no  right  to  purchase  the  hind  in  question  from  the  state. 

But  though  the  plaintiff  had  no  right  to  purchase  the  land,  and  even  if  lie 
had  not  sought  to  purchase  it,  he  could  still  contest  the  right  of  the  defend- 
ants to  purcliase  it.  Tyler  v.  Houghton,  25  Cal.  26;  Thompson  v.  True,  48 
Cal.  605.  And  when  the  contest  was  referred  to  the  court  below  for  adjudi- 
Ciition,  that  court  acquired  jurisdiction  to  hear  the  case,  and  it  becameitsduty 
to  determine  as  to  the  rights  of  each  of  the  parties. 

The  question  then  remains,  did  the  defen(jant3  show  themselves  entitled  to 
purchase  the  land?  In  cases  of  this  kind  the  settled  rule  is  that  eacfi  party 
must  make  out  his  own  case,  and  to  that  end  must  allege  and  prove  that  the 
land  is  subject  to  sale  by  the  state,  and  that  he  has  complied  with  all  the  re- 
quirements of  the  statute  authorizing  its  purchase.  Lane  v.  Pferduer,  56 
Cal.  122;  Billon  v.  Salonde,  68  Cal.  267,9  Pac.  Rep.  162;  Gilson  v.  Robinson, 
68  Cal.  539,  10  Pac.  Rep.  193;  Plummer  v.  Woodruff,  11  Pac.  Rep.  871.  And 
if  neither  party  makes  the  necessary  showing,  then  judgment  should  be  en- 
tered that  neither  of  them  is  entitled  to  make  the  purchase.  Mosely  v.  Tor- 
rence,  12  Pac.  Rep.  430. 

In  his  answer  to  the  complaint  each  defendant  alleged  that  the  land  which 
he  sought  to  purchase  was  swamp  and  overflowed  land,  which  was  granted 
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to  the  state  by  the  act  of  congress  of  September  28, 1850,  and  had  been  segre- 
gated as  swamp  and  overflowed  land  by  authority  of  the  United  St^ites  for 
more  than  six  months  when  his  application  was  filed.  These  averments 
raised  material  issues,  for,  under  the  provisions  of  the  Code,  since  1874,  no 
application  to  purchase  swamp  land  has  been  authorized  until  after  the  land 
has  been  segregated  as  such  by  authority  of  the  United  States.  Pol.  Code,  §§ 
8441,  3443,  3445. 

When  the  defendants  offered  in  evidence  their  applications  to  purchase  the 
land,  they  were  objected  to  by  the  plaintiff,  on  the  ground,  among  others, 
that  it  was  not  shown  that,  at  the  time  when  the  affidavits  and  applications 
were  made  and  filed,  the  land  had  been  segregated  to  the  state  by  autliority  of 
the  United  States,  and  the  objections  were  overruled.  No  proof  was  offered 
by  the  defendants  to  show  that  the  land  had  deen  segregated  as  swamp  and 
overflowed  land,  and  none  was  before  the  court,  except  a  certified  copy  of 
the  plat  of  the  township  in  which  the  land  is  situated,  which  was  introduced 
by  the  plaintiff.  That  plat  was  approved  by  the  United  States  surveyor  gen- 
eral on  the  fourt^nth  day  of  October,  1884,  and  under  the  decisions  of  this 
court  that  date  must  be  treated  as  the  date  of  the  survey.  Finney  v.  Bei'ger, 
50  Cai.  248;  Medley  v.  Robertsont  55  Cal.  396.  Running  across  the  plat, 
from  a  point  on  the  north  line  of  section  4  to  the  south-west  corner  of  section 
25,  is  a  line  marked  "Shore  Line  of  Tulare  Lake,  in  1855,"  and  west  of  that 
line,  and  nearly  parallel  with  it,  is  another  line  marked  "Shore  Line,  in  1880." 
On  the  margin  of  the  plat  are  entries  showing  the-  number  of  acres  in  the 
"area  of  public  land  surveyed  in  1854,"  and  of  swamp  land  surveyed  in  1880 
and  1884.  But  there  was  nothing  to  show  that  any  map  or  plat  of  the  town- 
ship, or  of  any  part  of  it,  except  the  one  introduced  by  the  plaintiff,  was  ever 
approved  or  made.  The  section  in  controversy  lies  west  of  the  "Shore  Line, 
in  1880;"  and,  conceding  that  the  defendants  could  use  the  plaintiff's  plat,  still 
we  are  unable  to  see  any  evidence  that  that  section  was  segregated  as  swamp 
land  before  the  fourteenth  of  October,  1884,  when  the  plat  was  approved. 

The  court  found  that  all  the  land  in  controversy  was  swamp  and  overflowed 
land,  and  was  granted  to  the  state  by  the  act  of  congress  of  September  28, 
1850,  entitled  "An  act  to  enable  the  state  of  Arkansas  and  other  states  to  re- 
claim the  swamp  lands  within  their  limits. "  It  further  found  that  the  said 
land  had  been  segregated  to  the  state  of  California  as  swamp  and  overflowed 
land  for  more  than  six  months  prior  to  tlie  commencement  of  the  action.  The 
action  was  commenced  on  the  first  day  of  October,  1885,  and  six  months  prior 
to  that  date  would  be  April  1, 1885.  As  the  defendants'  applications  were 
filed  in  May  and  June,  1884,  the  finding  evidently  did  not  meet  the  issues,  and 
was  insuflicient. 

In  our  opinion,  therefore,  the  judgment  against  the  plaintiff,  and  the  order 
denying  him  a  new  trial,  should  be  affirmed;  and  the  judgment  in  favor  of 
the  defendants  should  be  reversed,  and  as  to  them,  the  cause  should  be  re- 
manded for  a  new  trial. 

We  concur:    Foote,  C;  Haynb,  C. 

By  thb  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment against  the  plaintiff,  and  the  order  denying  him  a  new  trial,  are  affirmed; 
and  the  judgment  in  favor  of  defendants  is  reversed,  and  as  to  them  the  cause 
is  remanded  for  a  new  trial. 

(74  Cal.  IW)  

Ffeiffer  v.  Regents  of  the  University  or  California.    (No.  11,772.) 

(Supreme  C()urt  of  California,    November  18,  1887.) 

1.  Tenancy  in  Common— Rights  of  Co-Ten  ants— Conveyance  by  Co-Tenant— Resbb- 
VATioN  of  Easement. 

PlaintiiT  and  defendants  and  others  were  tenants  in  common  in  a  certain  tract  of 
land.-   lu  1870  defendants  conveyed  their  undivided  interest,  but  reserved  the  right 
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to  use -the  water  on  a  certain  portion  of  the  land.  In  1875  the  land  was  partitioned, 
and  to  plaintiff  was  assigned  that  portion  of  the  land  on  which  was  the  water.  Rehf, 
that  tlie  defendants,  as  tenants  in  common,  could  nut  by  reservation  in  their  deed 
create  an  easement  or  servitude  on  the  common  land  as  against  their  co-tenant. 

2.  Partition — By  Judicial  Pbockedings— Parties— Grantee  from  a  Co-Tenant  of  an 
Easement. 

Defendants  and  others  were  tenants  in  common  of  a  certain  tract  of  land.  De- 
fendants conveyed  away  their  nndivided  interest,  reserving  a  right  to  use  water. 
A  co-tenant  also  granted  them  the  right  to  take  water  from  a  portion  of  the  tract 
occupied  by  him.  /TeW,  that  neither  the  reservation  nor  the  grant  gave  the  defend- 
ants such  an  interest  in  the  land  as  entitled  them  to  be  made  parties  to  an  action 
for  partition. 

In  bank.  Appeal  from  superior  court,  Alameda  county;  W.  E.  Greene, 
Judge. 

Z.  E.  Bulkely,  for  appellant.  Mdstic,  BelcTier  <&  Mastic,  for  Lau  ra  Pf  eiffer, 
Flownoy,  Mhoon  <&  Floumoy^  for  respondents.  Jarboe^  Harrison  <fe  Qood* 
fellow,  amici  curias. 

McFabland,  J.  This  is  an  action  to  quiet  title  to  a  certain  piece  of  land; 
to  enjoin  defendant  from  diverting  any  water  from  said  land;  and  to  recover 
damages  for  past  diversion  of  such  water.  The  action  was  tried  in  the  court 
below  without  a  jury,  and  judgment  went  for  defendant.  Plaintiff  appeals 
from  the  judgment,  and  from  an  order  denying  her  motion  for  a  new  trial. 

The  material  facts  in  the  case — omitting  certain  deraignments  of  title  and 
other  matters  which  need  not  be  recited  here — are  these: 

1.  In  1865  plaintiff  became  the  owner  in  fee  of  a  certain  undivided  interest 
in  "2,900  acres  or  thereabouts''  of  mountain  or  hill  land  in  Alameda  county, 
California.  This  land  was  a  part  of  the  Kancho  San  Antonio,  granted  by  the 
Mexican  government  in  1828  to  Louis  Peralta,  and  confirmed  to  his  sons  and 
grantees  by  a  patent  of  the  United  States  government,  dated  February  10, 
1877.  Plaintiff  continued  to  be  the  owner  of  said  nndivided  interest  until 
the  year  1875,  When  a  certain  partition  suit  entitled  Le  Roy  v.  Ghvinn  et  al. 
was  instituted  in  the  proper  district  court  for  the  purpose  of  terminating  the 
co-tenancy  of  the  various  owners  of  undivided  interests  in  said  land,  and  ap- 
portioning it  among  said  owners  in  severalty.  A  judgment  was  rendered  in 
said  partition  suit  on  the  twenty-first  of  August,  1875,  by  which  the  particu- 
lar land  described  in  the  complaint  in  this  present  action,  and  which  is  desig- 
nated as  '*I1ot  O,"  was  set  off  in  severalty  to  plaintiff.  She  was  put  into  pos- 
session of  said  plot  O  by  the  sheriff,  and  has  been  in  possession  ever  since,  ex- 
cept so  far  as  her  possession  has  been  interrupted  by  defendant  as  hereinafter 
stated. 

2.  On  August  10,  1864,  Owen  Simmons  and  wife,  being  also  the  owners  in 
fee  of  an  undivided  interest  in  said  2,900  acres  of  land,  conveyed  the  same  to 
the  College  of  California,  a  corporation,  who  remained  the  owner  thereof 
until  June  1,  1870,  when  it  conveyed  said  undivided  interest  to  the  defend- 
ant herein,  the  regents  of  the  University  of  California.  At  the  time  of  said 
conveyance  by  Simmons  and  wife  to  the  College  of  California,  said  Simmons 
was  in  the  actual  occupancy  of  that  part  of  said  land  described  in  the  com- 
plaint, which  contains  the  springs  of  water  about  which  this  litigation  has 
arisen,  although  he  was  only  an  owner,  as  tenant  in  common  with  others,  of 
an  undivided  interest  in  the  whole  tract  of  2,900  acres,  which  fact  was  well 
known  to  the  college.  After  the  conveyance  to  the  college,  the  latter  re- 
mained in  occupancy  of  said  piece  of  land  until  its  conveyance  to  the  defend- 

*  ant  on  June  1,  1870.  This  particular  part  of  the  land  was  wet  and  springy. 
It  has  several  springs  on  it,  which  usually  sunk  into  the  ground  within  short 
distances  from  their  sources.  In  1866  the  college  commenced  to  clear  out  two 
of  said  springs;  and  within  a  year  or  two,  by  excavations,  etc.,  it  developed 
a  stream  of  water,  which  by  means  of  flumes,  pipes,  reservoirs,  etc.,  it  con- 
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verted  and  conveyed  entirely  away  from  said  undivided  lands  onto  other 
lands  held  by  said  college  in  severalty.  The  college,  and  its  successor,  the 
defendant,  continued  to  so  divert  and  convey  said  water  from  1866  until  after 
the  judgment  in  said  partition  suit  in  1875,  without  any  interference  or  com- 
plaint by  any  of  their  co-tenants.  In  developing  this  water,  and  in  erecting 
works  for  its  diversion,  the  college  and  the  defendant  expended  about  $17,000. 
After  the  judgment  in  partition,  which  set  off  this  piece  of  land  in  severalty 
to  plaintiif,  she  protested  against  any  further  diversion  of  the  water  by  de- 
fendant, demanded  payment  for  it,  etc.  She  commenced  this  action  within  a* 
day  of  the  expiration  of  five  years  after  the  issuance  of  the  patent. 

3.  On  the  twenty-:eighth  day  of  November,  1870,  the  defendant  executed  to 
Mary  E.  Brayton  a  conveyance  of  all  its  interest  in  said  undivided  tract  of 
2,900  acres  of  mountain.  Said  conveyance  also  describes  three  other  tracts 
of  land  not  involved  in  this  controversy,  and  has  in  it  the  following  clause: 
"Excepting  and  reserving  out  of  and  from  this  conveyance,  and  out  of  the 
premises  firstly,  secondly,  and  fourthly  above  described,  the  right  of  the  water 
arising  upon  or  flowing  across  the  same,  so  far  as  it  shall  be  needed  for  the 
University  of  California,  and  the  right  to  enter  upon  said  land  for  the  pui-pose 
of  constructing  and  laying  the  necessary  pipes,  and  making  the  same  availa- 
ble, the  same  to  be  exercised  in  such  manner  as  not  to  interfere  with  the  use 
and  occupation  of  the  land  for  cultivation,  and  to  do  no  damage  to  the  crops 
thereon."  Mary  E.  Brayton  afterwards  conveyed  to  H.  G.  Livermore,  who 
was  made  a  party  to  said  partition  suit,  and  had  set  off  to  him,  a  certain  part 
of  said  2,900  acres,  designated  as.  "Plot  H."  The  word  "fourthly"  in  said 
clause  of  reservation  refers  to  said  undivided  interest  in  said  2,900  acres. 

4.  There  is  another  fact  which  must  be  here  stated,  because,  while  it  has 
no  direct  reference  to  the  land  or  water  described  in  the  complaint,  it  ha.s  a 
bearing  on  the  question:  Who  were  necessary  parties  to  the  partitioa  suit? 
Z.  B.  Hey  wood,  being  the  owner  of  an  undivided  interest  in  said  tract  of 
2,900  acres,  and  having  entered  upon  the  occupancy  of  a  certain  part  of  it 
called  "Ramsey  Ranch,"  on  i;he  fourth  day  of  September,  1860>  executed  a 
deed  to  the  president  and  board  of  trustees  of  the  College  of  California,  by 
which  he  gives,  grants,  bargains,  sells,  and  quitclaims  to  them  "the  exclu^ 
sive  right  in  perpetuity  to  enter  upon  my  land  known  as  the  *  Ramsey 
Ranch,'  being  a  portion  of  th6  Rancho  San  Antonio  in  the  county  of  Alameda, 
California,  and  thereon  to  collect  and  take  away,  with  the  reservations  here- 
inafter mentioned,  the  waters  of  the  various  springs  which  open  into  and 
along  the  gulch  and  ravine,  and  its  branches  that  debouch  at  or  near  the 
point  where  the  present  road  crosses  the  boundary  line  between  sections  83 
and  84,  as  laid  down  in  Kellersberger's  map;  and  also  of  the  said  springs 
above  said  ravine  that  rise  to  the  southward  of  and  run  past  and  near  my 
present  farm-house,  and  for  the  purposes  aforesaid  to  take,  hold,  use,  occupy, 
and  clear  up  so  much  of  said  land  as  may  be  proper  and  necessary  for  collect- 
ing said  waters  in  basins  or  reservoirs,  or  for  flooding  by  dams,  and  for  canals 
and  conduits,  and  the  laying  of  pipes;  and  the  right  at  all  times  to  enter  upon 
so  much  of  said  lands  as  their  convenience  may  require  for  all  the  purposes 
aforesaid,  and  for  repairs  or  viewing  the  same,  and  the  right  to  protect  said 
waters  from  waste  or  damage  by  such  works,  and  iii  such  manner  as  they 
may  judge  best."  The  reservations  referred  to  are  not  material.  Hey  wood 
remained  owner  of  said  undivided  interest  until  the  commencement  of  said 
partition  suit;  was  made  a  party  thereto;  and  had  set  off  to  him  in  severalty  a 
part  of  said  2,900  acres  designated  as  "Plot  P,"  said  plot  P  including  the 
said  Ramsey  ranch.  On  the  twenty-sixth  day  of  November,  1869,  the  said 
president  and  board  of  trustees  of  the  College  of  California  conveyed  to  "the 
state  of  California,  represented  by  the  regents  of  the  University  of  California," 
all  the  rights  and  property  (if  any)  which  were  conveyed  to  the  former  by  said 
deed  of  September  4,  1860,  executed  by  said  Hey  wood  as  aforesaid.    Neither 
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the  state  of  California  nor  the  defendant  was  made  a  party  to  said  partition 
suit. 

5.  The  defendant  continued  to  divert  water  from  said  plot  0,  from  the 
time  plaintiff  because  several  owner  thereof  until  the  trial  of  this  present  ac- 
tion, and  to  convey  the  same  to  its  univei*sity  lands,  which  never  were  part 
of  said  2,900  acres  of  mountain  land.  The  court  below  finds  that  for  three 
years  and  ten  months  immediately  preceding  the  trial,  the  defendant  so  di- 
verted and  used  10,000  gallons  per  day,  in  addition  to  water  sold  by  it  to 
others,  for  which  it  received  $4,804;  but  it  is  not  found  how  much  plaintiff 
was  injured  by  such  diversion.  It  appears  from  the  findings  that  defendant 
has  taken  the  water  from  only  two  springs  on  said  land,  and  that  there  are 
several  other  springs  on  the  land  which  seem  not  to  have  been  developed  or 
used  in  any  way  by  plaintiff. 

Upon  these  facts  the  court  below  rendered  judgment  for  defendant  upon 
the  sole  ground— as  stated  in  the  first  finding — ^that  by  the  reservation  in  said 
deed  from  the  defendant  to  Mary  E.  Bray  ton,  and  by  said  deed  of  the  Col- 
lege of  California  to  the  &tate  of  California,  represented  by  the  regents  of  the 
University  of  California,  conveying  to  the  latter  the  rights  conveyed  to  the 
former  by  said  Z.  B.  Hey  wood  as  aforesaid,  the  defendant  and  the  state  of 
California  acquired  and  retained  such  interests  in  said  2,900  acres  of  land  as 
made  them  necessary  parties  to  said  suit  for  partition ;  and  that,  not  having 
been  made  such  parties,  the  judgment  in  said  suit  setting  off  said  plot  O  in 
severalty  to  plaintiff  was  and  is  void  as  against  the  defendant. 

In  taking  this  view  of  the  case  we  think  that  the  court  below  erred.  It  is 
not  necessary  to  discuss  the  question  whether,  if  respondent  had  been  the 
sole  owner  of  the  land  at  the  time  of  its  deed  to  Mrs.  Brayton,  the  reservation' 
would  have  left  in  respondent  a  mere  personal  privilege  or  right  in  gross,  or 
an  interest  in  the  land  itself  capable  of  partition.  At  the  time  of  the  execu- 
tion of  said  deed,  respondent  was  the  owner  of  only  an  undivided  interest  in 
the  land  as  tenant  in  common  with  the  appellant  and  others;  and,  as  such 
tenant  in  common,  it  had  no  power  to  convey  to  a  stranger,  or  to  reserve  to 
itst^lf ,  after  parting  with  the  fee,  the  right  to  divert  water  entirely  away  from 
said  land.  A  tenant  in  common  cannot  create  an  easement  or  servitude  upon 
the  common  land.  In  Gknldard,  on  the  Law  of  Easements,  on  pages  93  and  94, 
the  result  of  the  authorities  on  the  subject  is  correctly  stated  as  follows:  "So 
the  grantor  must  be  the  sole  owner  of  the  fee.  One  joint  owner  or  tenant  in 
common  cannot  create  an  easement  in  the  common  estate  as  against  his  co- 
tenant — though  probably  he  would  bfe  himself  estopped  to  dispute  a  grant  thus 
made.  For  the  same  reason  one  tenant  in  common  cannot,  when  conveying 
his  own  interest  in  the  common  property,  create  by  reservation  a  personal  and 
separate  Qasement  over  the  same  for  the  benefit  of  his  adjoining  separate  prop- 
erty." In  Boston  F.  Co,  v.  Condit,  19  K.  J.  Eq.  394,  it  was  held  that  "a 
grantee  of  the  right  to  dig  ores  from  one  tenant  in  common  cannot  call  for  a 
partition  of  the  premises. "  See,  also,  3  Kent,  Comm.  (11th  Ed.)  554;  Freem. 
Co-Tenancy,  §  198;  Adam  v.  Iron  Co,,  7  Cush.  361;  Marshall  Y.Trumbull, 
28  Conn.  183. 

We  do  not  understand  counsel  for  respondent  as  denying  this  to  be  the  rule 
clearly  established  by  the  general  authorities,  and  they  cite  no  cases  to  the 
contrary.  But  they  argue  that,  logically,  the  rule  ought  to  be  different  in 
this  state  on  account  of  certain  decisions  made  by  this  court  (about  another 
matter)  in  Stark  v.  Barrett,  15  Cal.  361;  Gates  v.  Salmon,  35  Cal.  576,  and 
some  other  cases  which  follow  them.  It  was  quite  customary  at  one  time 
for  individual  tenants  in  common  of  large  Mexican  grants  to  convey,  or  to 
undertake  to  convey,  their  interests  in  particular  parts  of  the  common  land 
by  metes  and  bounds,  called  "special  loctitions;"  and  the  decisions  last  above 
referred  to  simply  heid— Firsts  that  the  grants  of  such  special  locations  were 
good  as  against  naked  trespassers;  and,  second,  that  they  were  not  absolutely 
V.15p.no.l0— 40 
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void  as  against  the  co-tenants  of  the  grantor,  but  were  taken  subject  to  the 
co-tenants'  right  of  partition  of  the  whole*  tract,  and  might  be  lost  to  the 
grantee  when  such  partition  took  place.  These  decisions  are  admitted  to 
liave  been  in  conflict  with  many  authorities  of  high  stan^ling,  and  were  based 
no  doubt,  to  some  extent,  on  equitable  considerations  growing  out  of  par- 
ticular circumstances ;  and  they  should  not  be  pushed  further  than  the  limits 
of  their  express  terms.  But  there  were  no  questions  about  easements  in 
those  cases.  Whatever  interest  the  grantor  undertook  to  convey  was  all  his 
interest  or  estate  in  the  whole  land  described  in  the  conveyance.  There  was 
no  attempt  to  create  or  reserve  a  right  to  dig  for  minerals  in  the  land,  or  to 
cut  wood  on  it,  or  to  take  water  fi'om  it,  or  to  have  a  way  over  it, — no  at- 
tempt to  divide  up  the  very  body  of  the  land  and  distribute  it  around.  There 
is  nothing,  therefore,  in  those  decisions  that  alters  the  well-established  rule 
as  above  stated,  which  determines  the  main  point  in  the  case  at  bar. 

Of  course,  the  deed  from  Hey  wood  to  the  College  of  California,  and  the 
deed  from  the^  latter  to  the  respondent,  or  the  state  of  California,  are  upon 
the  same  footing  with  the  "reservation"  in  the  deed  from  respondent  to 
Brayton.  Neither  the  respondent  nor  the  state  of  California  had  an  estate 
or  interest  In  the  land,  and  neither  was  a  necessary  party  to  the  suit  for 
partition. 

The  defenses  founded  on  appropriation,  acquiescence,  estoppel,  and  the 
statute  of  limitations  were  not  maintained.  The  findings  on  those  Issues, 
as  we  understand  it,  were  all  In  favor  of  appellant,  and  respondent  has  not 
appealed. 

Our  conclusion  is  that  upon  the  findings  judgment  should  have  been 
rendered  for  appellant  according  to  the  prayer  of  her  complaint,  except  as  to 
damages,  about  which  there  is  no  finding.  But  as  appellant  now  waives  all 
claims  for  damages,  there  appears  to  be  no  necessity  for  a  new  trial.  The 
judgment  is  therefore  reversed,  and  the  superior  court  is  directed  to  enter 
judgment  for  plaintiff  according  to  the  prayer  of  the  complaint,  without 
damages. 

We  concur:    Searls,  C.  J. ;  Thornton,  J. ;  McKinstry,  J. ;  Sharpstein,  J. 

(15  Or.  868) 

Foster  v.  Schmeer. 

(SupreTne  Court  qf  Oregon.    November  7,  1887.) 

Equity— Reformation  of  Contract  of  Partnership-— Partial  Failure  of  Proof, 
A  contract  of  partnership  was  made  in  writing,  but  showed,  upon  its  face,  and 
when  taken  in  connection  with  the  business  undertaken,  that  it  did  not  express  the 
full  agreement  between  the  parties.  Upon  a  suit  for  accounting,  ^defendant  asked 
that  the  contract  be  reformed,  but  did  not  so  fully  plead  the  particulars  of  the  con- 
tract which  he  alleged  was  intended,  nor  present  such  cogent  proof  of  such  contract, 
as  would  entitle  him  to  the  relief  demanded,  but  held  that  those  points  which  it 
was  evident  had  been  omitted  from  the  writing  should  be  added  thereto,  and  a  de- 
cree given  in  accordance  with  the  facts  proved. 

Appeal  from  circuit  court,  Multnomah  county;  L.  B.  Stearns,  Judge. 
A,  F.  Sears,  Jr.,  for  appellant.     Strode  &  Beach,  for  respondent. 

Thayer,  J.  This  appeal  comes  here  from  a  decree  of  the  circuit  court  for 
the  county  of  Multnomah.  The  appellant  commenced  a  suit  in  that  court 
against  the  respondent  for  an  accounting  after  dissolution  of  copartnership 
theretofore  existing  between  said  pai-ties.  The  contract  of  copartnership  is 
alleged  in  the  complaint  to  have  been  under  and  in  pursuance  of  certain  writ- 
ten articles  signed  by  them,  and  of  which  the  following  is  a  copy: 
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"This  agreement  made  this  first  day  of  March,  1886,  between  John  Foster 
and  P.  Schmeer,  both  of  Multnomah  county,  Oregon,  witnesseth:  That  the 
said  Foster  and  Schmeer  have  hereby  agreed  to  carry  on  and  conduct  jointly, 
a  milk  or  dairy  business,  in  said  county,  under  the  following  terms  and  con- 
ditions, to- wit:  The  said  Schmeer  shall  supply  at  his  own  cost  and  expense, 
one-half  the  number  of  all  the  cows  necessary  for  said  business;  also  pay  for 
one-half  of  all  the  feed  that  may  have  to  be  bought;  and  for  all  articles,  im- 
plements, or  supplies  required  for  carrying  on  the  said  business.  The  pro- 
ceeds of  said  business  shall  be  divided  equally  between  the  said  Foster  and 
Schmeer,  at  such  times  and  in  such  a  manner  as  to  them  seems  proper.  This 
agreement  to  be  and  remain  in  force  for  the  term  of  one  year,  from  the  firat 
day  of  March,  1886.  It  in  further  mutually  agreed  that  upon  the  ternii nation 
of  this  agreement  the  said  Foster  may  repurchase  the  six  cows  he  sold  to  said 
Schmeer  at  the  same  price  he  received  from  said  Schmeer,  to- wit,  the  sum  of 
one  hundred  and  eighty  dollars.  ' 

"  Witness  our  hands  and  seals  this  seventh  day  of  August.  1886. 

"Peter  Schmeer.    [Seal.] 
"John  Foster.        ['^eal.j 

** Witness:    A.  M.  Stansberry  *' 

It  is  further  alleged  in  the  complaint  that  by  virtue  of  said  agreement  the 
parties  entered  upon  said  business  therein  referred  to;  that  appellant  com- 
plied with  all  th^  conditions  of  the  agreement  upon  bis  part;  that  he  had  ad- 
vanced considerable  sums  of  money,  and  furnished  feed  on  account  of  the  co- 
partnership business  largely  in  excess  of  his  share  as  a  partner;  that  said  ad- 
vances amounted  to  over  $300  more  than  his  proportion,  and  that  the  respond- 
ent had  refused  to  enter  into  any  accounting  or  repay  his  share  of  the  ad- 
vances. 

The  respondent  filed  an  answer  to  the  complaint  denying  that  he  entered 
into  any  copartnership  with  appellant  under  said  agreement  or  any  agreement, 
except  an  agreement  in  the  dairy  and  farm  business,  and  denied  all  the  other 
material  allegations  of  the  complaint.  And  for  further  answer  and  counter- 
claim alleged  that  the  said  agreement  was  erroneous  in  that,  by  mutual  mis- 
take of  the  parties  thereto,  they  omitted  to  state,  as  was  their  intention,  that 
the  partnership  was  formed  for  the  purpose  of  carrying  on  a  farming  business 
as  well  as  a  milk  business;  that  the  respondent  was  to  put  in  the  trade  and 
good- will  of  a  milk  business,  then  possessed  by  him,  together  with  his  knowl- 
edge of  said  business,  also  the  use  of  three  horses,  one-half  interest  in  a  milk- 
wagon,  and  in  50  'milk-cans;  that  appellant  was  to  furnish,  as  his  share  of 
the  capital  stock,  the  use  of  one-half  of  all  the  cows  needed  in  said  business, 
the  use  of  his  farm  on  CJolumbia  slough,  the  use  of  three  horses,  one-half  in- 
terest in  a  milk-wagon  and  50  milk-cans,  and  pay  for  one-half  of  all  feed  and 
one-half  of  all  articles,  implements,  and  supplier  that  would  have  to  be  bought 
for  carrying  on  said  milk  and  farming  business,  and  that  in  order  to  ma(ve 
said  agreement  conform  to  the  actual  intentions  of  the  parties,  it  was  neces- 
sary that  the  same  should  be  reformed  and  amended  so  as  to  include  said  mat- 
ters, and  that  in  pursuance  of  said  last-mentioned  agreement  the  parties  en- 
tered upon  said  business.  There  followed  an  allegation  that  the  parties,  dur- 
ing the  continuance  of  said  business,  had,  down  to  the  first  of  January,  1887, 
accounted  at  or  near  the  end  of  each  month  for  the  business  transacted  during 
the  month  preceding,  at  which  time  they  divided  equally  between  them  the 
excess  of  cash  receipts  over  the  disbursements,  and  that  the  last  of  such  settle- 
ments was  of  the  business  done  in  the  month  of  December,  1886.  Also,  of  an 
allegation  of  the  purchase  of  six  cows,  by  appellant  of  respondent,  for  $180, 
and  that  he  had  not  paid  for  them,  and  that  the  appellant  was  in  possession  of 
one  Buckeye  hiower  of  the  value  of  $75,  and  potatoes  of  the  value  of  $250,  all 
being  the  property  of  the  said  copartnership;  also,  that  tlie  firm  dug  a  well  on 
appellant's  farm,  and  furnished  appliances  for  drawing  water  therefrom,  at  a 
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cost  of  S80,  and  that  appellant  refused  to  pay  said  money  or  account  fof  said 
partnership  property  retained  by  him,  and  claimed  as  relief  an  accounting  of 
said  partnership  business  since  December  31,  1886.  No  reply  to  the  answer 
was  filed,  but  a  stipulation  was  entered  into  by  and  between  their  attorneys 
in  their  behalf  to  stand  in  the  place  of  such  reply,  and  of  which  the  following 
is  a  copy:  "(1)  Admitting  that  at  the  expiration  of  any  partnership  that  ex- 
isted between  the  parties,  the  plaintiff  purchased  of  defendant  six  cows  for 
the  sum  of  $180,  and  has  paid  no  part  of  said  sum.  (2)  Admitting  tliat  plain- 
tiff has  in  his  possession  one  mower,  the  property  of  plaintiff  and  defendant, 
of  the  value  of  $60.  (3)  Admitting  that  plaintiff  has  possession  of  a  well  that 
cost,  with  the  appliances,  $80,  one-half  of  which  sum  was  paid  by  each  party. 
(4)  Denying  specifically  each  and  every  other  allegation  contained  in  the  an- 
swer of  defendant  herein."  The  case  was  referred  to  a  referee  to  take  the  tes- 
timony and  report  it  to  the  court,  together  with  his  findings  of  fact  and  con- 
clusions of  law  thereon. 

The  main  controversy  in  the  testimony  was  whether  the  use  of  the  farm 
was  to  be  included  in  the  partnership  business.  The  appellant  seemed  in- 
clined to  concede  that  the  use  of  a  part  of  the  farm  was  to  be  included,  such 
as  the  barn,  the  use  of  the  house  and  fixtures,  the  pasture,  and  he  admits 
that  he  consented  to  the  rnising  of  grain  thereon  for  the  stock,  but  claims 
allowance  for  the  hay  that  was  raised  and  fed  to  the  animals,  and  emphati- 
cally denies  that  the  partnership  included  the  potatoes.  There  was  also  a 
controvei*sy  about  a  horse  that  had  been  bought,  worth  $25.  I  am  inclined 
to  think,  however,  fi*om  the  testimony,  that  the  horse  belonged  to  the  appel- 
lant, at  least  half  of  it.  The  respondent  testified  that  "he  bought  out  a  half 
interest  in  Hankin's  business  for  $200,  and  was  to  have  the  other  half  inter- 
est at  the  same  price  whenever  he  wanted  it;  that  he  went  back  to  Bankin 
in  about  ten  days  and  told  him  that  he  would  give  him  $200  for  the  other 
half  of  the  business  and  the  mare  thrown  in ;  that  Mr.  Foster  told  him  that 
he  should  buy  the  other  half  interest  for  him;  that  he  told  Mr.  Foster  that  he 
could  buy  it  for  $200;  that  that  was  the  agreement  when  he  bought  the  first 
half,  to  pay  $200.  without  the  mare,  for  the  other  half  of  the  business.  Mr. 
Foster  told  respondent  to  buy  it  for  him,  and  he  bought  it  and  paid  Rankin 
$200;  that  he  got  the  mare  also;  the  mare  had  no  connection  with  the  busi* 
ness."  But  the  mare  did  have  connection  with  the  business.  Respondent 
having  been  employed  by  Foster,  the  appellant,  to  buy  out  the  half  interest 
from  Rankin,  appellant  was  entitled  to  the  benefit  of  his  bargain.  The  re- 
spondent had  no  right  to  speculate  in  that  way  "when  acting  for  appellant. 
The  respondent  should  be  charged  $12.50,  on  account  of  that  transaction. 

The  referee  found  that  the  contract  set  out  in  the  complaint  was  entered 
into  by  mutual  mistake  of  the  parties  thereto,  and  that  it  was  erroneous  in 
that  it  did  not  provide,  as  was  the  Intention  of  the  parties,  that  the  partner- 
ship was  formed  foV  the  purpose  of  carrying  on  a  farming  business,  as  well  as 
a  milk  business;  that  the  appellant  was  to  put  in  his  share  of  the  capital  stock; 
among  other  things,  the  use  of  his  said  farm.  He  also  found  that  the  respond- 
ent, since  the  first  day  of  January,  1887,  had  collected  of  the  moneys  due  said 
firm  the  sum  of  $258.55,  and  paid  out  on  account  thereof,  $156.70,  leaving  a 
balance  in  his  hands  due  the  firm  of  $101.85.  That  the  appellant  purchased 
the  six  cows,  as  admitted  in  the  stipulation  which  constituted  the  reply,  for 
$180.  for  which  he  had  not  paid  respondent.  That  appellant  sold  of  the  prop- 
erty belonging  to  the  pai'tnership,  90  sacks  of  potatoes,  for  which  he  received 
$123.16.  Found  that  the  expenses  of  digging  the  well,  etc.,  were  $80,  and 
that  he  retained  the  mowing-machine  which  was  worth  $60,  and  was  indebted 
to  the  firm  in  that  sum  on  account  thereof;  and,  as  conclusions  of  law,  that 
the  respondent  was  entitled  to  a  decree  reforming  the  contract  of  copartner- 
ship in  accordance  with  the  findings  of  fact,  and  for  the  sum  of  $260.  This 
was  made  up,  1  suppose,  by  charging  the  appellant — 
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The  price  of  the  cows,      ------ 

One-half  of  the  money  for  tlie  potatoes,       -  -  - 

One-lMilf  of  the  expen3e  of  the  well,       -  -  -  - 

One-half  value  of  the  mower,  -  -  -  - 

Amounting  to,  -  - 

And  crediting  him  with  one-half  the  $101.85  collected,  viz. : 

Leaving,  -  - $260  66 

There  are  two  questions  in  the  case  to  be  considered:  First,  had  the  re- 
spondent a  legal  right,  under  the  allegations  and  proofs,  to  have  the  contract 
set  out  in  the  complaint  reformed?  and,  second,  if  reformed,  what  changes 
was  the  respondent  entitled  to  have  made  therein?  The  pleader  did  not,  as  I 
consider,  properly  allege  the  facts  so  as  to  entitle  a  party  to  have,  in  a  strict 
sense,  a  contract  reformed.  He  would  have  to  allege  more  than  that  it  was 
erroneous  in  certain  particulars,  and  for  what  purpose  the  partnership  was 
formed.  He  would  ordinarily  have  to  set  out  the  tei-ms  of  the  contract  as  the 
parties  made  it;  what  they  each  undertook  and  agreed  to  do;  and  show  why 
its  terms  happened  to  be  left  out  when  it  was  attempted  to  be  reduced  to 
writing,  or  how  terms  not  agreed  upon  came  to  be  inserted. 

This  case  stands,  however,  upon  somewhat  different  principles.  The  relief 
sought  here  was  to  supply  what  the  parties  through  inadvertence  and  mis- 
take had  omitted. 

Reforming  a  written  contract  on  the  grounds  of  mistake  is  the  exercise  of 
the  ordinary  jurisdiction  of  a  court  of  equity.  That  court,  however,  has 
always  required  in  all  cases  coming  under  that  head  strong  and  convincing 
proof  of  the  mistake.  It  never  undertakes  to  make  contracts  for  parties;  It 
leaves  them  to  do  that  for  themselves;  but  where  it  is  shown  that  there  has 
been  a  mistake,  that,  if  not  corrected,  it  would  operate  to  the  prejudice  of  a 
party,  and  tiiat  it  did  not  occur  through  the  party's  carelessness  or  negligence, 
it  will  correct  it.  • 

The  parties  having  deliberately  signed  an  instrument  in  writing  setting 
forth  what  they  have  agreed  upon,  cannot,  however,  expect  a  court  to  find, 
that  their  agreement  was  different  from  what  they  have  so  declared  it  to  be, 
without  clear,  cogent  proof  that  such  is  the  fact,  and  a  reasonable  explanar 
tion  as  to  how  they  failed  in  not  having  tKe  writing  express  the  true  agree- 
ment. If  this  case  depended  upon  the  oral  proofs  alone,  I  should  be  of  the 
opinion  that  the  respondent  had  not  shown  himself  entitled  to  have  the 
written  agreement  reformed.  But  an  inspection  of  the  agreement  shows  it 
to  be  incomplete.  It  does  not  show  what  the  appellant  was  to  do  in  carry itig 
on  the  partnership  business,  or  that  he  was  to  do  anything,  except  what  might 
be  inferred  therefrom;  and  the  circumstances  under  which  the  parties  were 
situated,  and  their  mode  of  dealing,  afford  strong  proof  that  the  farm  referral 
to  was  to  be  used  as  an  incident  of  the  business  they  engaged  in.  I  do  not  think 
that  the  evidence  in  the  case  warrants  the  court  in  finding  that  the  parties 
agreed  to  carry  on  the  farming  business;  their  business  was,  I  am  satisfied, 
confined  to  the  milk  or  dairy  business;  but  that  they  were  to  have  the  benefit 
of  the  appellant's  farm,  in  order  to  carry  on  the  milk  or  dairy  business,  is 
very  evident.  I  have  no  doubt  but  that  was  the  understanding  between 
them;  they  were  to  use  the  bam;  the  pasture  land,  the  plow  land  for  grain, 
and  the  meadows.  The  respondent  was  to  occupy  a  part  of  the  house,  have 
the  benefit  of  the  fruit  and  garden,  beyond  question;  all  their  acts  indicate 
that.  The  cows  were  kept  there;  the  well  was  dug  to  supply  water  required 
in  carrying  on  the  business:  the  meadows  were  sown  with  plaster;  a  mower 
was  procured  and  the  plow  land  cultivated  at  their  joint  expense;  but  that 
the  absolute  use  of  the  farm  waa  to  belong  to  the  paitnership,  is  not  estab- 
lished by  the  proof.    All  tliat  was  raised  upou  the  farm  not  necessary  to  the 
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conduct  of  the  dairy  business,  under  my  view  of  the  evidence,  belonged  to 
the  appellant  individually.  If  it  had  been  intended  that  fanning  was  to  con- 
stitute a  principal  business  of  the  partnership,  it  would  have  been  stated  no 
doubt  in  such  a  way  to  the  scrivener  that  he  would  have  included  it  in  the 
writings;  but,  considered  only  as  incidental  to  the  daily  business,  it  was  proba- 
bly not  mentioned  so  distinctly  as  to  enable  him  to  remember  it.  He  remem- 
bered the  dairy  buBiness,  and,  probably  after  he  had  expressed  the  terms  on 
which  it  was  to  be  conducted,  concluded  he  had.  earned  the  half  dollar  the  ap- 
pellant paid  him  for  doing  the  writing.  He  was  engaged  in  the  real  estate  bus- 
iness, and  no  doubt  was  disturbed  frequently  while  drawing  up  the  articles. 
It  would  liave  been  better  for  both  parties,  if  they  had  left  their  matter  in  parol. 
Their  going  to  an  inexperienced  person  to  have  a  contract  of  that  character 
drawn,  could  hardly  fail  to  get  them  into  difficulty. 

I  think  the  decree  upon  the  accounting  should  be  changed  by  adding  to  the 
appellant^s  credit  $12.50,  on  account  of  the  mare  referred  to,  and  by  dis- 
charging the  item  of  $61.58  on  account  of  the  potatoes.  I  think  the  potatoes 
belonged  to  the  general  farming  business,  and  were  not  included  in  the  dairy 
matter.  This  will  reduce  the  amount  due  from  appellant  to  $186.58,  instead 
of  $260.66.  The  decree  appealed  from  will  therefore  be  modified  in  that  par- 
ticular; in  all  other  respects  will  be  affirmed.  Neither  party  is  entitled  to 
cost  of  appeal,  but  each  to  pay  one-half  of  thfe  clerk*s  fees  of  this  court. 


(15  Or.  371) 

LiLLiENTHAL  and  others  v.  A.  P.  Hotaling  Co.  and  othera. 

{Supreme  Court  of  Oregon.    November  7,  1887.) 

Attachment— Priorities— SKTriwQ  Aside  Levy  for  Fraud. 

One  Cara vita  was  in  failing  circumstances.  He  gave  to  H.  his  notes  for  $3,232, 
upon  which  an  action  was  begun,  and  judgment  b}'  confession  entered  for  about 
$3,600.  Defendants  also  had  a  claim  of  $1,015.25  against  Caravita.  H.  levied  on 
Caravita's  stock  of  goods,  and  defendants  attached,  and  thereafter  plaintiilB  also  at- 
tached. Defendants  and  H.  made  an  agreement  to  sell  the  goods,  valued  at  about 
$4,000.  H.'to  to  take  the  goods  and  give  defendants  a  note  for  their  claim.  Plaintiffs 
brought  suit  to  set  aside  the  attachments  of  defendants  and  the  levy  of  H.  The 
latter  was  set  aside,  on  the  ground  that  the  notes  were  given  to  defraud  creditors. 
Plaintifij^  claimed  that  their  attachment— because  they  had  exposed  this  fraud- 
should  take  precedence  of  the  attachment  levied  by  defendants,  on  the  equitable 
ground  that  they  had  uncovered  fraud,  and  made  available  to  6ami  )»de  creditors  ad- 
ditional funds  of  the  debtor.  Held,  that  they  were  not  entitled  to  such  relief,  and 
as  no  evidence  appeared  to  indicate  fraud  on  defendants'  part,  the  attachment  of 
the  latter  was  properly  sustained. 

Appeal  from  circuit  court,  Multnomah  county;  L.  B.  Stearns,  Judge. 
Williams,  Ach  &  Wood,  for^plaintiff.    Alex,  Bernstein,  for  respondents. 

Thater,  J.  It  appears  from  the  facts  in  the  case  that  on  the  twentieth 
day  of  October,  1886,  one  Fanny  A.  Holder  commenced  an  action  in  said  cir- 
cuit court,  against  one  Vincent  Caravita,  upon  three  promissory  notes  exe- 
cuted to  her  by  Caravita.  And  that  on  the  twenty-second  day  of  October, 
1886,  she  recovered  a  judgment  therein  by  confession  against  Caravita  for  the 
sum  of  $3,232,  with  interest  thereon  at  the  rate  of  10  per  cent,  per  annum, 
from  said  twentieth  day  of  October,  1886,  $375  attorney's  fees,  and  the  costs 
and  disbursements  of  the  action.  That,  on  the  same  day  of  the  rendition  of 
said  judgment,  execution  was  Issued  thereon,  and  a  levy  made  by  virtue  thereof, 
upon  C^ravita*s  property,  consisting,  principally,  of  a  stock  of  liquors  and 
cigars  in  the  city  of  Portland.  That  on  said  twenty-second  day  of  October  the 
respondents,  the  A.  P.  Hotaling  Co.,  a  private  corporation,  G.  GinnochioA 
Co.,  Frappoli,  Berges  ^  Co.,  anc^  E.  G^slinsky  &  Co.,  severally  commenced 
actions  in  said  circuit  court  against  Caravita,  and  in  each  of  said  actions  an 
attachment  was  issued  and  levied  upon  said  property  on  the  day  of  the  com- 
mencement of  said  actions,  but  subsequent  to  the  levy  of  the  Holder  execa- 
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tion.  That  tlie  appellant  also,  on  said  twenty-second  day  of  October,  com- 
menced an  action  against  Caravita,  in  which  an  attachment  was  issued  and 
lev  led  upon  said  property,  but  subsequent  to  the  levy  of  the  said  execution 
and  of  the  attachments  of  the  respondents.  The  several  claims  upon  which 
the  actions  in  favor  of  said  respondents  and  appellants  were  commenced  ap- 
pear to  have  been  valid  claims  arising  out  of  the  sale  of  articles  made  by  them, 
respectively,  to  the  said  Garavita.  Judgments  were  duly  recovered  upon  each, 
upon  the  third  day  of  November,  1886,  and  an  order  of  sale  of  the  attached 
property  taken  in  each  of  the  cases,  and  an  execution  was  duly  issued  upon 
each  of  said  Judgments,  and  levied  upon  the  said  property.  The  Judgments 
in  favor  of  the  respondents  are  comparatively  small,  aggregating  only  $1,015.25, 
while  that  of  the  appellant  amounted  to  $6,606.16.  The  property  was  entirely 
insufficient  to  satisfy  all  the  claims;  that  it  amounted  in  value  to  less  than 
$4,000. 

The  appellants,  evidently,  were  convinced  that  Mrs.  Holder's  claim  was  a 
sham,  and  that  her  judgment  recovered  thereon  was  fraudulent,  and  requested 
the  said  respondents  to  unite  with  them  in  a  suit  to  set  it  aside,  which  they 
refused  to  do.  It  appeai-s  that  the  said  respondents*  claims  were  placed  in 
the  hands  of  Alexander  Bernstein,  Esq.,  an  attorney  at  law,  and  their  attor- 
ney herein,  for  collection,  and  that  Mrs.  Holder's  pretended  claim  was  repre- 
sented by  J.  M.  Bower,  Esq.,  also  another  attorney  at  law,  who  conducted 
the  proceedings  for  Mrs.  Holder  as  her  attorney  in  commencing  the  action, 
and  in  obtaining  the  Judgment  in  her  favor  against  Garavita.  The  property 
was  advertised  for  sale  upon  the  Holder  execution  for  the.  hinth  day  of  No- 
vember, 1886.  It  appears  that  on  or  about  the  third  day  of  November, 
1886,  and  after  the  appellants  had  requested  said  respondents  to  unite  with 
them  in  a  suit  to  set  aside  the  Holder  Judgment,  Mr.  Bernstein  called  upon 
Mr.  Bower  in  regard  to  the  business,  and  the  two  went  to  Holder's  place  of 
busiiiess,  where  they  met  Mrs.  Holder's  husband,  Joseph  A.  Holder,  and  made 
arrangements  that  the  amount  of  the  said  respondents'  Judgments,  and  of  the 
said  Holder's  judgment,  should  be  bid  for  the  property  at  the  sale  thereof,  and 
that  if  any  one  bid  more  than  that  they  would  let  such  bidder  take  the  prop- 
perty,  and  the  said  Judgment  would  be  paid  out  of  the  proceeds.  If  not, 
Bernstein  was  to  bid  in  the  property  for  the  amount  mentioned,  and  transfer 
it  to  said  Joseph  A.  Holder,  provided  he  would  give  a  note  for  the  amount  of 
the  said  respondents'  claims,  and  secure  it  by  a  chattel  mortgage  on  the  stock 
and  fixtures.  That  in  pursuance  of  that  arrangement  an  instrument  in  writing 
was  drawn  up  by  Mr.  Bower,  and  signed  by  Mr.  Bernstein,  of  which  the  fol- 
lowing is  a  copy:  "Portland,  Oreoon,  ninth  November,  1886. 

"Received  of  Joseph  Holder  and  Fanny  A.  Holder  a  note  of  even  date  here- 
with for  one  thousand  and  thirty-one  dollars,  made  and  executed  by  said  Jo- 
seph Holder  and  Fanny  A.  Holder,  payable  to  my  order  at  the  Portland  Na- 
tional Bank,  and  payable  four  months  after  date.  Said  note  is  given  to  pay 
the  following  claims  and  judgments,  exclusive  of  costs  and  expenses  taxed: 
A.  P.  Hotaling  Oo.  vs.  Garavita,  -  -  -  -   ^175  25 

Ginnochio  &  Co.  vs.  Same,     -  -  -  -  •  215  75 

Frappoli,  Berges  &  Go.  vs.  Same,  -  -  -  -     188  00 

E.  Goslinsky  &  Go.  vs.  Same,  -  -  -  -  452  00 


81,031  00 
— ^And  in  case  the  sale  of  the  stock  of  V.  Garavita  is  sold  for  cash,  I  agree  to  de- 
li ver  the  said  Holders  their  note,  and  they  to  pay  cash  the  full  amount  thereof. 
And  in  case  I  become  the  purchaser  by  giving  to  the  sheriff  receipts  for  judg- 
ments against  said  Garavita,  I  agree  to  deliver  the  same  to  said  Holders  forth- 
with upon  said  Holders  giving  a  chattel  mortgage  on  the  said  stock,  securing 
said  note  and  such  other  claims  as  may  rank  equally  with  said  note. 

•*Albx.  Bernstein,  Attorney  at  I-aw." 
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On  the  fifth  day  of  November,  1886,  the  appellants  commenced  their  suit 
against  the  said  Caravita,  Fanny  A.  Holder,  the  said  respondents,  and  the 
Napa  Valley  Wine  Co.,  and  James  Zanello.  The  last-named  defendants,  the . 
Napa  Valley  Wine  Co.  and  James  Zanello,  were  impleaded  on  account  of  some 
subsequent  interest  or  claim  they  had  upon  the  property,  but  they  took  no  part 
in  the  litigation.  The  object  and  purpose  of  the  appellants'  suit  was  to  set  aside 
and  annul  the  Holder  judgment,  and  restrain  its  enforcement,  and  decree  their 
lien  by  virtue  of  their  attachment  to  be  a  prior  lien  to  any  and  all  liens  of  the 
other  creditors  of  the  said  Caravita,  and  that  their  judgment  be  first  satisfied 
out  of  the  proceeds  of  the  sale  of  the  attached  property.  There  is  no  allegation 
in  the  complaint  against  the  legality  of  the  said  respondents'  said  judgments,  or 
which  is  calculated  in  anywise  to  impeach  them.  They  allege,  however,  that 
they  had  requested  said  respondents  to  join  with  them  as  plai^ntiffsin  the  suit, 
but  that  the  former  had  refused  to  do  so,  and,  wherefore,  they  were  made  de- 
fendants therein.  An  answer  was  filed  on  the  part  of  Fanny  A.  Holder,  by 
Messrs.  McDougall  &  Bower,  end  Alexander  Bernstein,  as  her  attonieys;  al- 
so upon  the  pjirt  of  the  said  respondents  by  said  Alexander  Bernstein,  their 
attorney.  Said  answers  were  filed  separately.  The  answer  of  Mrs.  Holder 
contains  denials  of  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  appellants'  claim,  and  of  the  proceedings  alleged  in  the  complaint  to  have 
t>een  bad  thereon,  and  denies  positively  that  her  action  against  Caravita  was 
instituted  against  him  collusively  or  fraudulently,  or  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors  of  the  said  Caravita,  or  any  one  else,  and  the 
answer  of  the  said  respondents  contains  similar  denials  of  said  claim  and  the 
proceedings  had  thereon :  also  the  same  character  of  denials  of  the  alleged  col- 
lusion and  fraud,  and  affirmative  allegations  as  to  tlie  issuance  of  their  at- 
tachments and  their  priority  to  that  of  appellants. 

The  circuit  court  granted  an  order  in  the  suit  restraining  further  proceedings 
upon  the  Holder  judgment  during  the  pendency  of  the  suit,  which  the  said  re- 
spondents by  their  attorney,  said  Alexander  Bernstein,  subsequently  and  on  the 
ninth  day  of  November,  1886,  moved  the  court  to  modify.  The  said  motion 
was  founded  on  the  pleadings  and  proceedings  in  the  suit,  and  was  supported 
by  certain  affidavits  made  on  behalf  of  Said  respondents.  The  modifications 
sought,  and  which  the  said  affidavits  were  made  to  obtain,  were  to  the  effect 
that  the  sheriff  might  be  permitted  to  accept  the  bids  of  the  judgment' credit- 
ors on  their  judgments  prior  to  the  appellants'  judgment,  or  that,  upon  the 
plaintiffs  in  the  suit  filing  an  undertaking,  an  injunction  order  of  the  court 
issue,  according  to  law  and  the  regular  practice  of  the  court,  restraining  the 
sheriff  from  proceeding  with  the  sale  under  the  execution  of  the  said  Fanny 
A.  Holder,  or  of  the  execution  of  any  of  the  other  defendants  in  the  suit,  un- 
til the  issues  in  the  suit  vvere  heard  and  determined. 

The  appellants,  some  time  after  said  respondents'  answer  was  filed,  filed  a 
reply  thereto,  in  which  they  denied  the  priority  of  the  respondents'  attach- 
ments, and  set  up  affirmatively  that  said  respondents  had  been  fully  paid  their 
claims,  also  that  they  and  the  Holders  had  conspired  and  confederated  together 
for  the  purpose  of  defrauding  the  creditors  of  Caravita,  and  appellants  espe- 
cially, and  had  agreed  to  place  all  possible  obstacles  in  the  way,  to  prevent  the 
collection  of  appellants'  said  judgment  against  Caravita;  and  that  since  the 
commencement  of  the  suit  herein,  and  before  the  filing  of  their  answer  here- 
in, the  said  respondents,  in  pursuance  of  said  confederation,  collusion,  and 
alleged  agreement,  have  received  from  the  said  Fanny  A.  Holder  and  Joseph 
A.  Holder  a  promissory  note  in  full  of  the  said  claims  against  said  Caravita, 
and  did  agree,  at  the  time  of  the  receipt  thereof  by  them,  to  hinder  and  delay 
the  appellants  in  the  collection  of  their  demands. 

The  case  was  referred  to  a  referee  to  take  and  report  the  evidence,  and  his 
findings  of  fact  thereon,  and  conclusions  of  law.  The  referee^  after  taking 
the  testimony,  found  that  the  said  three  promissory  notes  executed  by  Caru- 
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vita  to  the  said  Fanny  A..  Holder,  and  upon  which  the  said  judgment  was  re- 
covered, were  without  consideration,  and  were  given,  and  the  judgment  ob- 
tained thereon,  with  intent  to  hinder,  delay,  and  d'^fraud  the  creditors  of  said 
Caravita,  and  that  said  judgment  was  wholly  fraudulent  and  void.  He  also 
found  that  the  judgments  of  the  said  respondents  were  valid  judgments; 
that  none  of  them  had  been  paid;  that  neither  of  said  respondents  had  con- 
spired or  confederated  to  defraud  any  of  Caravita*s  creditors,  nor  been  guilty 
of  any  fraud,  and  that  each  of  them  had  a  lien  on  said  attached  property  prior 
in  time  to  any  lien  thereon  of  appellants ;  which  report  having  been  confirmed 
by  the  said  circuit  court,  the  decree  appealed  from  was  entered. 

The  appellants'  counsel  contend  that  the  refusal  of  said  respondents  to 
unite  with  them  in  the  suit  to  set  aside  the  judgment  in  favor  of  Fanny  A. 
/Holder  against  Caravita,  the  arrangement  entered  into  between  said  respond- 
ents and  Joseph  A.  Holder,  through  their  respective  attorneys,  as  before  men- 
tioned,  and  attempted  modification  of  the  order  staying  proceedings,  are 
evidences  of  a  conspiracy  between  the  said  respondents  and  the  Holders,  to 
defraud  the  appellants;  that  it  wa^  an  attempt  to  use  said  judgments  for  a 
fraudulent  purpose,  and  to  delay  the  appellants  in  the  collection  of  their 
claim;  that  the  execution  by  Josepii  A.  and  Fanny  A.  Holder  of  their  prom- 
issory note  to  said  Alexander  Bernstein,  as  shown  in  the  writing  signed  by 
him,  operated  as  a  payment  of  the  respondents'  judgments.  Said  counsel  also 
claim  that  the  appellants  are  entitled  to  have  their  judgment  preferred  to  that 
of  the  said  respondents  for  having  instituted  the  suit,  uncovered  the  fraud  of 
Caravita  and  Mrs.  Holder,  and  removed  an  obstruction  which  stood  in  the  way 
of  the  collection  of  any  of  the  judgments. 

It  is  claimed  by  the  respondents'  counsel  that  the  appellants  cannot  avail 
themselves  of  the  benefit  of  the  matters  charged  in  the  reply,  as  they  were 
not  alleged  in  the  complaint,  and  I  think  there  is  much  force  in  the  claim. 
The  complaint,  in^liedly  at  least,  admits  the  validity  of  the  judgments  re- 
ferred to,  and  makes  no  attack  whatever  upon  their  verity.  A  plaintilf  in  an 
action  or  suit  must  recover,  if  at  all,  upon  his  complaint.  The  facts  consti- 
tuting his  cause  of  action  or  suit  must  there  be  stated;  a  reply  can  serve  him 
no  purpose  except  to  controvert  or  avoid  new  matters  set  up  in  the  answer. 
The  old  rule,  that  every  pleadi]|g  on  the  part  of  the  plaintiff  subsequent  to 
the  declaration,  and  on  the  part  of  the  defendant  subsequent  to  the  plea,  could 
only  be  usikI  to  fortify,  respectively,  the  declaration  and  plea,  is  still  in  force, 
in  piinciple;  and  it  matters  not  what  may  be  alleged  in  a  reply;  if  the  com- 
plaint falls  to  state  a  cause  of  suit,  the  plaintiff  will  not  be  entitled  to  any 
relief. 

The  appellants'  claim  to  priority  of  lien,  on  account  of  their  having  com- 
menced and  prosecuted  their  suit,  is  based  upon  the  rules  of  law  which  obtains  • 
where  equitable  assets  are  discovered  by  suit  in  the  nature  of  a  creditors'  bill, 
and  made  applicable  to  the  satisfaction  of  a  judgment,  where  they  could  not 
have  been  reached  by  the  ordinary  means  provided  by  law. 
,  This  is  not  that  kind  of  ease.  Here  an  equitable  obstruction  has  been  inter- 
posed in  the  way  of  the  appellants'  and  respondents'  collection  of  their  claims, 
which  had  become  a  lien  by  law  upon  the  property,  having  priority  in  right 
by  reiison  of  their  priority  in  time.  As  between  the  appellants  and  said  re- 
spondents, the  latter's  judgments  were  first  in  time,  and  they  acquired  a  legal 
lien  by  virtue  of  the  levy  of  their  attachments.  The  levy  of  the  Holder  exe- 
cution was  prior  to  both,  and  the  appellants  had  more  interest  in  getting  it 
out  of  the  way  than  the  respondents  had.  The  latter  may  in  fact  have  had 
no  interest  in  having  the  Holder  judgment  set  aside.  They  certainly  did  not 
if  the  property  would  bring  a  sufficient  sum  at  the  sale  to  pay  Holder's  judg- 
ment and  their  own.  I  do  not  think  this  is  a  case  where  the  appellants  can 
gain  a  priority  as  claimed.  The  rule  alluded  to  never  extended  to  the  dis- 
placement of  a  legal  existing  lien.    McKinney  v.  Bank,  104  111.  180.    It  only 
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gave  the  plaintiff  the  first  right  on  account  of  his  superior  vigilance,  when 
in  all  other  respects  the  parties  stood  equal.  The  appellants*  claim  to  prior- 
ity upon  that  ground  must  therefore  be  denied,  and  if  the  rules  which  govern 
pleadings,  in  the  respect  before  referred  to,  are  enforced,  it  will  dispose  of 
their  claim  upon  the  other  ground. 

Independent  of  that,  however,  I  cannot  see  how  said  claim  can  be  main- 
tained. The  said  Oaravita,  who  had  been  engaged  in  the  liquor  and  cigar 
business,  failed,  leaving  insufficient  assets  to  liquidate  his  liabilities,  and  a 
race  of  diligence  between  his  creditors,  of  course,  was  commenced.  He  had 
executed  the  fiaudulent  notes  upon  which  action  was  commenced  before  his 
creditors  had  notice  of  his  failure,  but  they  were  not  tardy  when  they  ascer- 
tained the  fact  of  his  having  failed,  and  doubtless  looked  only  to  the  collec- 
tion of  their  respective  claims.  The  claims  of  the  said  respondents  were 
,  small,  and  they  were  Justified  in  endeavoring  to  secure  them  with  as  little 
expense  as  possible,  and  their  attorney,  Mr.  Bernstein,  evidently  thought  that 
the  better  and  less  expensive  course  would  be  to  make  the  arrangement  he 
did  with  Mr.  Bower,  to  have  the  property  sell  for  enough  to  pay  the  claims 
he  represented  in  excess  of  the  Holder  judgment.  He  received  the  note  of 
Holder  and  his  wife  for  the  amount  of  said  claims,  and  agreed  to  bid  the 
amount  of  his  clients'  judgments  and  the  Holder  judgment,  for  the  property 
at  the  sale,  stjid,  if  it  were  struck  off  to  him,  to  let  Holder  have  it,  and  take 
a  mortgage  on  it  to  secure  the  note;  and  I  have  no  doubt  but  that  the  said 
respondents  were  anxious  that  this  plan  should  be  carried  out. 

If,  however,  such  arrangement  was  calculated  to  defeat  or  delay  the  appel- 
lants in  tlie  collection  of  their  claim,  and  was  entered  into  for  that  purpose,  it 
would  be  void.  But  whether  the  court  would  in  that  case  have  the  power  to 
destroy  or  postpone  the  said  respondents'  liens  upon  the  property  under  and 
by  virtue  of  the  levy  of  their  attachments,  I  do  not  undertake  to  determine, 
as  I  do  not  believe  the  testimony  and  proofs  warrant  such  conclusion.  In  the 
lirst  place,  the  arrangement  could  not  affect  the  appellants'  rights,  did  not,  in 
any  way,  impair  their  remedy  in  the  collection  of  their  claims,  and,  in  the 
second  pla'-e,  the  respondents  had  no  apparent  motive  in  depriving  the  appel- 
lants of  any  legal  right  to  which  they  were  entitled,  and  proof  of  their  enter- 
ing into  the  arrangement  they  did  through  their  attorney  did  not  establish  the 
existence  of  such  motive  on  their  part.  Nor  did  the  execution  of  the  note 
by  Holder  and  wife  to  Bernstein,  for  the  amount  of  their  respondents'  judg- 
ments, constitute  a  payment  of  the  judgments.  It  was  a  conditional  affair, 
and  was  not  to  have  effect  unless  the  property  was  sold  and  bid  in  by  Bernstein, 
which  condition  never  happened.  It  is  insisted  that  the  agreement  to  turn 
the  property  over  to  Joseph  A.  Holder,  in  case  Bernstein  bid  it  off,  was  in 
fraud  of  appellants'  rights,  but  I  do  not  understand  why  Bernstein  would  not 
have  had  the  right  to  do  with  it  as  he  pleased  if  he  bought  it,  nor  how  the  ap- 
pellants would  have  had  any  further  interest  in  the  property,  after  it  was  sold 
on  the  execution.  The  respondents  may  have  had  information  that  the  Hol- 
der claim  was  fraudulent,  but,  if  they  had,  they  were  not  required  to  raise  the 
question.     They  had  the  right  to  waive  it  if  they  saw  fit. 

I  have  examined  the  several  matters  complained  of  by  the  appellants,  and 
am  not  able  to  discover  any  grounds  for  changing  the  decree  appealed  from. 
The  brief  filed  herein  on  their  behalf  exhibits  an  intensity  of  feeling  upon  the 
part  of  counsel  who  prepared  the  same,  and  perhaps  the  circumstances  of  the 
case  were  such  as  to  have  inspired  it,  but  the  facts  fail  to  show  that  a  fraud- 
ulent use  was  made  of  the  respondents'  said  judgments,  or  that  there  was  any 
.  conspiracy  between  th^  respondents,  or  those  who  represented  them,  to  hinder, 
delay,  or  defraud  the  said  appellants,  or  that  they  were  defrauded  in  any  par- 
ticular. 

The  decree  appealed  from  must  therefore  be  affirmed. 
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(16  Or.  380*/ 

SooGOiN,  Adm'r,  v.  Sohloath  and  Wife. 
.  {Supreme  Court  of  Oregoti,    November  9,  1887.) 

1.  FBATTDtTLBNT  CONVEYANCES— INADEQUATE  CONSIDERATION— P^ESUMPTIOlf. 

A  deed  expressing  the  nominal  consideration  of  $100,  for  theconveyance  of  prop- 
erty admitted  to  be  worth  $2, 000,  is  constructively  firaudulent  against  the  creditors 
of  the  grantor. 

2.  Same— Pabol  Evidence  to  Show  Larger  Consideration  than  Named  in  Deed. 

Evidence  to  show  that  a  larger  consideration  than  the  one  named  in  a  deed  was 
in  fact  paid  for  the  land  conveyed  is  admissible.' 
8.  Same. 

It  was  attempted  to  prove  that  a  grantor  named  in  a  deed  having  a  nominal  con- 
sideration of  $100  specified  was  in  debt  to  the  icrantee  in  a  mach  larger  amount,  for 
which  sum  the  deed  was  actually  given  ;  but  the  evidence  was  very  unsatisfactory 
as  to  the  account  upon  which  the  indebtedness  was  claimed,  and  was  indetinit«  as 
to  amounts,  settlements,  etc.  Held,  that  there  was  not  sufficient  proof  to  sustain 
the  deed  as  against  creditors,  and  it  should  be  set  aside,  and  the  $100  repaid  to  the 
grantee,  with  interest. 

Appeal  from  circuit  court,  Multnomah  county;  L.  B.  Stearns,  Judge. 
Tanner,  Snow  cfe  Carey,  for  appellant.     Caples  <&  Mulkey,  for  respondents. 

Strahan,  J.  In  this  case  the  appellant  sues  as  administrator  of  the  es- 
tate of  Thomas  Sherlock,  deceased.  The  object  of  this  suit  is  to  set  aside, 
and  to  have  declared  void,  for  fraud,  a  certain  deed  of  conveyance  made  by 
Thomas  Sherlock,  in  his  life-time,  to  the  respondent  Dora  Schloath.  This 
suit  was  commenced,  and  is  prosecuted,  by  the  order  of  the  county  court  of 
Multnomah  county,  Oregon,  made  pursuant  to  sections  1167  and  1168,  Hill's 
Code.  The  complaint  alleges,  among  other  things,  that  plaintiff  is  admin- 
istrator of  said  estate;  and  that  claims  aggregating  something  near  81,000 
have  been  duly  presented  and  allowed  against  said  estate;  and  that  there  are 
no  available  assets  applicable  to  the  payment  of  said  claims,^  and  the  costs 
and  expenses  of  administration;  that  Thomas  Sherlock  in  bis  life-time  was 
seized  of  160  acres  of  land  situated  on  Sauvie*s  island,  in  the  state  of  Oregon; 
that  he  died  on  the  twelfth  day  of  April,  1886;  that  on  the  fifteenth  day  of 
July,  1885,  he  executed  to  the  defendant  Dora  Schloath  a  deed  conveying  to 
her  said  land,  for  the  consideration  of  $100.  The  complaint  further  shows 
that  said  Sherlock  was,  during  the  last  two  yeara  of  his  life,  addicted  to  the 
excessive  use  of  intoxicating  liquors,  and  had  become  weak  in  mind  and  body, 
and  dependent  entirely  on  the  Schloaths  for  care  and  attention,  and  for  ad- 
vice as  to  the  management  of  his  property;  that  the  Schloaths,  taking  advan- 
tage of  his  situation  and  condition,  by  the  exercise  of  undue  influence,  and 
with  the  intent  to  hinder,  delay,  and  defraud  the  creditors  of  said  Sherlock, 
induced,  persuaded,  and  compelled  him  to  execute  the  deed  in  question  for 
the  nominal  consideration  of  $100,  which  in  fact  was  never  paid;  and  that 
said  property  was  of  the  value  of  $2,500. 

The  answer  denies  the  allegation!^  of  the  complaint,  and  then  alleges  that, 
on  or  about  the  fifteenth  day  of  June,  1885,  the  said  Thomas  Sherlock  and 
Dora  Schloath  had  an  accounting  and  settlement  of  all  their  affairs  and  busi- 
ness transactions,  upon  which  said  accounting  and  settlement  it  was  found, 
and  ascertained,  and  mutually  agreed  upon  that  said  Thomas  Sherlock  was 
justly  and  truly  indebted  to  said  Dora  Schloath  in  tlie  full  sum  of  $2,000.  for 
bo^rd  and  lodging,  and  for  money  loaned  and  furnished  said  Sherlock,  and 
that,  in  consideration  of  said  sum  of  $2,000,  and  the  further  sum  of  $100  then 
and  there  paid  him,  the  said  Sherlock  made,  and  delivered  the  deed  in  ques- 
tion.   The  reply  presents  an  issue  as  to  the  new  matter  in  the  answer. 

'The  recital  in  a  contract  of  a  money  conjsi deration  paid  does  not  exclude  parol  evi- 
dence of  an  additional  consideration.  Bolles  v.  Sachs,  (Minn.)  33  N.  W.  Rep.  862,  and 
note. 
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An  examination  of  the  evidence  leads  us  to  the  conclusion  that  Thomas 
Sherlock  drank  to  great  excess  during  tlie  last  two  or  three  years  of  hjs  life,  and 
that,  for  some  time  before  his  death,  his  physical  as  well  as  his  mental  organ- 
ization was  greatly  impaired,  and  that  his  mind  had  become  so  weak  that  he 
liud  no  power  to  resist  the  importunities  of  those  by  whom  he  was  surrounde<l. 
But  although  much  evidence  was  given  on  this  brancli  of  the  case,  it  is  un- 
necessary to  consider  it  in  this  place,  for  the  reason  that  there  is  another  ques- 
tion presented  by  this  record  which  is  fatal  to  the  validity  of  the  deed  in  ques- 
tion. The  consideration  expressed 'in  the  deed  is  SIOO.  The  property  con- 
veyed is  admitted  to  be  worth  ^2,000  by  the  defendants,  and  its  real  value, 
according  to  the  evidence,  is  probably  somewhat  greater.  The  debts  which 
the  plaintitf  represents  were  in  existence  at  the  time  of  the  con  veyance.  There- 
fore, as  against  existiVig  creditors,  the  deed  was  constructively  fraudulent. 

The  consideration  must  be  regarded  as  nominal.  Counsel  for  the  defend- 
ants seem  to  realize  that  this  result  must  follow  unless  they  can  support  the 
deed  by  showing  that  there  was  in  fact  a  further  and  additional  consideration 
to  that  expressed  in  the  deed,  and  which  is  sufficient  if  shown  to  be  bona  fide. 
The  proof  offered  tends  to  prove  that,  about  the  time  of  the  execution  of  the 
deed,  Dora  Schloath  and  Tfliomas  Sherlock  had  a  settlement,  and  tli'at  in  that 
settlement  Sherlock  acknowledged  himself  to  be  indebted  to  her  in  the  sum  of 
nearly  $4,000,  mainly  for  board  and  lodging,  and  for  a  fe,w  items  of  money 
loaned;  tliat  this  was  all  the  property  Sherlock  had,  and  that  Mrs.  Schloath 
agreed  to  take  it  at  $2,000,  in  full  payment  and  satisfaction  of  her  claim.  The 
evidence  on  this  point,  however,  does  not  seem  satisfactory,  for  reasons  to  be 
more  fully  stated  hereafter.  It  may  be  observed  now,  however,  that  no  rea- 
son is  shown  why  this  account  was  not  paid  sooner.  Sherlock  was  in  busi- 
ness, j\nd  appears  to  have  had  money  and  property,  and  it  does  not  appear 
that  he  was  unable  to  pay  it.  Furthermore,  at  the  time  of  this  alleged  set- 
tlement Sherlock  was  close  up  to  the  l)order  line  of  imbecility,  brought  about, 
as  appears,  by  the  excessive  use  of  strong  drink.  This  circumstance,  which 
taken  alone  is  not  enough  to  overthrow  his  deliberate  deed,  requires  us  to 
carefully  examine  the  facts  now  offered  to  support  it.  But  it  is  cljUmed  on 
the  part  of  the  appellant  that  if  this  deed  is  impeached  for  fraud,  actual  or 
constructive,  it  is  not  competent  to  support  it  by  proving  a  consideration 
other  or  different  from  that  expressed  in  the  deed,  and  this  view  seems  to  be 
supported  by  respectable  authority.  Murphy  v.  Bank,  16  Ala.  90;  Linam 
V.  Reeves,  68  Ala.  90;  Houston  v.  Blackmail,  66  Ala.  559;  Qalbreath  v.  Cook, 
30  Ark.  417;  Carmack  y.Lovett,  44  Ark.  180;  Glenn  v.  McNeal,  3  Md.  Ch. 
349;  Elllnger  v.  Crowl,  17  Md.  361.  These  authorities,  it  must  be  admitted, 
tend  very  much  to  support  the  plaintiff's  contention.  But  after  a  careful 
consideration  of  the  authorities,  1  am  inclined  to  think  the  better  reason  as 
well  as  authority  is  the  other  way.  The  better  rule  appears  to  be  that  if  the 
consideration  expressed  in  a  deed  is  natural  love  and  affection,  it  cannot  be 
shown  to  have  been  executed  for  a  valuable  consideration;  or  if  volimtary, 
or  on  consideration  of  marriage,  and  the  like,  it  cannot  be  shown  that  the 
consideration  was  a  moneyed  one.  This  would  be  proving  by  parol  that  the 
consideration  was  different  in  kind  from  that  expressed  in  the  deed,  and, 
upon  well-considered  authority,  is  not  allowable.  But  where  the  considera- 
tion is  a  moneyed  consideration,  there  appears  to  be  no  reason  for  rejecting 
evidence  tending  to  prove  that  a  larger  or  additional  sum  was,  in  fact,  paid. 
Canningham  v.  Dwyer,  23  Md.  219;  Credle  v.  Carrawaji^  64  N".  C.  422;  J/c- 
Kinlster  V.  Babcock,2i5  X.  Y.  378;  Fellows  v.  Emperor,  13  Barb.  92;  Tyler 
V.  Carlton,  7  Me.  175;  Howell  v.  Elliott,  1  Dev.  76;  Bank  v.  Broton,  2  Hill, 
(S.  C.)  426;  Olenn  y.  McNeal,  3  Md.  Ch.  349;  Mayfleld  v.  Kilgour,  31  Md. 
240;  Hinde's  Lessee  y,  Longworth,  11  Wheat.  199. 

Returning  now  to  the  evidence  offered  of  an  additional  consideration  to 
that  expressed  in  the  deed,  we  are  prepared  to  consider  it  purely  as  a  question 
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of  fact;  and,  viewing  it  in  the  light  of  all  that  is  offered  to  support  it,  and  of 
the  surrounding  circumstances,  there  seems  to  be  much  reason  for  holding 
the  evidence  insufficient.  No  items  of  account  were  kept  against  Sherlock. 
The  claim  extends  over  a  period  of  15  years.  The  parties  had  many  financial 
transactions,  and  settlements  of  their  affairs,  during  that  time.  In  tlie  ab- 
sence of  any  evidence  whatever  as  to  what  items  were  included  in  such  settle- 
ments, it  is  to  be  presumed  that  every  item  of  account  then  existing  between 
the  parties  was  included.  Matasce  v.  Hughes,  7  Or.  39.  In  addition  then 
to  the  evidence  necessary  to  establish  the  account  the  defendants  must  also 
overthrow  this  presumption  by  the  introduction  of  evidence.  And  upon  this 
point  the  record  is  entirely  silent.  But  this  is  not  all;  the  defendants  are  un- 
able to  give  a  connected,  straightforward,  consistent  statement  of  their  deal- 
ings with  Sherlock  during  the  time  covered  by  this  account,  and  yet  all  the 
matters  in  dispute  appear  to  be  peculiarly  within  their  knowledge.  The  en- 
tire course  of  business  and  dealing  between  the  parties  and  Sherlock,  it  must 
be  admitted,  are  against  this  claim.  No  charges  were  made  agai  nst  him ,  or  ac- 
countskept  of  the  items  now  claimed;  no  one  was  present  at  the  alleged  settle- 
ment but  the  defendants  and  Sherlock,  and  his  condition  is  shown  to  have 
been  such  that,  to  say  the  least,  it  is  very  doubtful  if  he  "fully  comprehended 
or  understood  what  was  said  or  done.  The  deed  itself  was  executed  in 
Schloath's  saloon,  and  one  of  the  witnesses  was  his  bar-keeper,  and  it  was 
written  at  his  suggestion,  and  by  a  scrivener  employed  by  Schloath  for  that 
purpose. 

Upon  the  whole  case,  there  is  such  a  cloud  of  doubt  and  uncertainty  hang- 
ing around  the  transaction,  and  the  evidence  offered  of  this  pre-existing  debt 
is  so  unsatisfactory,  that  we  must  hold  the  deed  in  question  to  be  construct- 
ively fraudulent  as  to  the  existing  creditors  of  Sherlock.  It  will  therefore  be 
set  aside  as  to  these  creditors,  the  property  will  be  decreed  to  be  sold,  and  out 
of  the  proceeds  Dora  Schloath  will  be  tirat  paid  $100,  with  interest  at  10  per 
cent,  per  annum,  from  the  fifteenth  day  of  July,  1885,  the  date  of  the  deed, 
and  the  residue  will  be  turned  over  to  the  plaintiff  to  be  applied  in  due  course 
of  administration. 


Pike  t).  Kennedy  and  others. 
(Supreme  Court  of  Oregon.    November  15,  1887.) 

1.  Summons — Publication — Affidavit  that  Defendant  has  Property  in  State. 

An  order  of  publication  of  a  summons  in  foreclosure  proceedings  was  based  upon 
an  affidavit  stating  that  the  mortgagor  and  his  wife,  to  secure  the  payment  of  a  cer- 
tain note,  executed  a  mortgage  to  persons  named  upon  lot  8,  in  block'l83,  in  Couch's 
addition  to  the  city  of  Portland,  in  Multnomah  Tjounty,  Oregon,  the  property  de- 
scribed being  the  property  which  was  mortgaged.  Held,  that  it  sufficiently  appeared 
from  the  affidavit  that  defendants  had  property  in  thestate  of  Oregon,  as  is  required 
by  Deady's  Code  Or.  §  55,  subd.  3,  and  g  56,  to  appear  before  an  order  for  publication 
of  summons  is  made. 

2.  Same — Affidavit  that  Defendant  cannot  be  Found  in  State. 

Before  an  order  for  publication  of  summons  will  be  made,  an  affidavit  therefor 
must  be  filed,  showing  that  defendant  cannot,  after  due  diligence,  be  found  in  the 
state,  or  it  must  appear  thai  such  fa.cts  exist  as  show  that  diligence  v/ould  be  of  no 
avail;  but  an  affidavit  which  states  "that  defendants  reside  at  Walla  Walla,  in  the 
territory  of  Washington,  which  is  their  post-office  address,  »  »  »  that  personal, 
service  cannot  be  made  upon  said  defendants,  or  eitlier  of  them,  for  the  reason  that 
defendants  have  departed  from  ibis  state  and  remained  absent  therefrom  for  more 
than  six  consecutive  weeks,  and  now  reside  at  Walla  Walla,"  is  sufficient. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge. 
Williams  &  Williams  and  W.  8cott  Beebe,  for  appellant.     Gearin  &  GiU 
hert  and  Dolph,  Bellinger,  Mallory  <&  Simony  for  respondents. 

LoBD,  G.  J.     This  was  an  action  in  ejectment  to  recover  lot  8,  in  block  183, 
in  Couch's  addition  to  the  city  of  Portland,  Oregon.     The  plaintiff  bases  his 
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right  to  recover  upon  the  invalidity  of  certain  proceedings  in  a  foredosare 
suit,  which,  he  claims,  rendered  the  decree  therein  void.  That  suit  was  for 
a  foreclosure  of  a  mortgage  executed  by  the  plaintiflf.  Pike,  and  his  wife,  to 
Klosterman  Bros,  upon  the  property  sought  to  be  recovered  in  this  action. 
It  is  admitted  that  if  the  decree  is  void,  the  title  to  the  land  in  controversy 
never  passed  out  of  the  plaintiff  by  force  of  that  proceeding,  and  that  he  is 
entitled  to  recover  in  the  present  action.  The  invalidity  insisted  upon  arises 
out  of  an  order  for  the  publication  of  a  summons,  and  the  specific  objections 
are  (1)  that  it  does  not  appear  from  the  affidavit  upon  which  the  order  of  publi- 
cation was  based  that  the  defendants  had  any  property  in  the  state  of  Oregon. 
The  provisions  of  the  Code  as  to  this  requirement  are  found  in  section  55, 
Bubd.  3,  and  §  56,  Deady's  Code.  The  affidavit  shows  that  the  plaintiff.  Pike, 
and  his  wife,  to  secure  the  payment  of  a  certain  note,  particularly  described, 
executed  a  mortgage  to  Klosterman  Bros,  upon  "lot  8,  in  block  183,  in  Couch's 
addition  to  the  city  of  Portland,  in  Multnomah  county,  Oregon,''  the  property 
described  in  and  for  which  the  present  action  is  brought.  These  facts  show, 
so  to  speak,  by  the  mouths  of  Pike  and  wife,  as  alle^d  in  the  affidavit,  that 
they  did  have  property  in  the  state,  and  had  voluntarily  created  a  lien  upon  it, 
and  that  they  ngrteil  that,  if  the  debt  secured  by  the  mortgage  was  not  paid 
when  due,  the  realty  described  might  be  sold  in  discharge  of  the  indebted- 
ness. In  Behnont  v.  Comen,  82  N.,Y.  257,  the  affidavit  for  an  order  of  pub- 
lication in  a  foreclosure  suit,  as  here,  was  as  folldws:  "That  this  action  is 
brought  to  foreclose  a  mortgage  made  and  executed  by  the  said  defendants, 
Peter  P.  Comen,  and  Lydia,  his  wife,  to  the  said  plaintiff,  to  secure  the  sum 
of  $60,000,  with  interest  on  real  property  in  the  city  and  county  of  New  York, 
in  this  state. "  These  facts  do  not  allege  property  in  the  defendants  and  with- 
in the  state.  (2)  The  second  objection  is  more  serious  and  difficult  of  disposal. 
It  is  in  effect  that  it  does  not  appear  from  the  affidavit  that  the  defendants 
could  not  be  found  within  the  state,  or  that  any  diligence  had  been  used  to 
ascertain  their  whereabouts,  or  where  they  were  at  the  time  the  affidavit  for 
the  order  of  publication  was  made.  Our  Code  provides  that  "  when  service 
of  the  summons  cannot  be  made,  as  prescribed  in  the  last  preceding  section, 
and  the  defendant,  after  due  diligence,  cannot  be  found  within  the  state,  and 
when  that  fact  appears  by  the  affidavit  to  the  satisfaction  of  the  court  or  judge 
thereof,  ♦  ♦  ♦  such  court  or  judge  thereof  shall  grant  an  order  that  the 
service  by  publication  of  a  summons,  in  either  of  the  following  cases:  ♦  ♦  ♦ 
(3)  When  the  defendant  is  not  a  resident  of  the  state,"  etc.  Deady's  Code.  p. 
152.  §  55.  This  provision  is  like  section  139  of  the  ^ew  York  Code,  from  which 
it  was  taken.  The  construction  of  this  provision  of  our  Code  has  been  the 
subject  of  much  judicial  discussion,  and  its  meaning  is  not  clearly  expressed. 
In  an  early  case,  Vernan  v.  Holbrook,  5  How.  Pr.  4,  Parker,  J.,  said: 
"The  proceeding  is  authorized,  when  it  shall  appear  that  the  defendant,  after 
due  diligence,  cannot  be  found  within  this  state.  The  meaning  of  this  section 
is  not  clearly  expressed,  but  I  do  not  think  it  was  intended  that  an  attempt 
must  be  first  made  to  serve  process  where  the  defendant  is  a  non-resident. 
The  fact  of  non-residence  is  evidence  that  the  defendant  could  not,  after  due 
diligence*  be  found  within  the  state,  and  so  it  was  held  in  Rawdon  v.  Corbin, 
3  How.  Pr.  416."  But  in  Wortman  v.  Wortman,  17  Abb.  Pr.  70,  it  was  held 
tliat  the  fact  of  non-residence  of  the  defendant  is  insufficient  to  authorize  an 
order  for  the  publication  of  a  summons;  Sutherland,  J.,  saying  "that  it 
must  appear  by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
pei-son  on  whom  the  service  of  the  summons  is  to  be  made  cannot,  after  due  dil- 
igence, be  found  within  the  state;  for  the  section  of  the  Code  containing  such 
requirement  assumes  that  though  the  defendant  be  a  non-resident,  yet  that 
perhaps  he  may  be  found  within  the  state,  and  plainly  contemplates  that  some 
effort  shall  be  made  to  find  and  serve  the  defendant  within  the  state,  though 
he  or  she  be  a  non-resident. "     This  case  decides  specifically  that  non-residence 


Digitized  by 


Google 


Or.]  PIKE  V.  KENNEDY.  639 

of  the  defendant  is  insufficient,  and  does  not  dispense  with  effort  to  find  the 
defendant  within  the  state,  and  the  later  decisions  adhere  to  this  conclusion. 
In  Carleton  v.  Carleton,  85  N.  Y.  314,  the  aflidavit  for  an  order  of  publica- 
tion was  as  follows:  ''The  defendant  has  not  resided  within  the  state  of  New 
York  since  March,  1877,  and  deponent  is  informed  and  believes  that  the  de- 
fendant is  now  a  resident  of  San  Francisco,  Cal.,"  and  the  court,  by  Miixeb, 
J.,  said:  "The  appeal  presented  involves  the  question  whether  an  affidavit 
showing  non-residence,  without  proof  where  the  defendant  actually  was  at  the 
time,  makes  out  a  case  within  the  provisions  of  section  139,  herein  cited.  The 
affidavit  states  that  the  defendant  has  not  resided  in  the  state  for  some  time, 
and  on  information  and  belief  it  is  not  known  where  he  does  reside.  There  is 
no  statement,  however,  that  due  diligence  has  been  used,  or  that  any  effort 
whatever  has  been  made  to  find  him,  and  that  he  cannot  be  found  within  the 
state.  It  is  a  simple  allegation  of  non-residence,  from  which  fact  the  court  is 
asked  to  infer  that  due  diligence  had  been  used.  The  Code  evidently  meant  to 
require  proof  that  defendant  could  not  be  found  after  due  diligence. "  He  then 
proceeds  to  remark  that  the  proof  furnished  does  not  establish  such  diligence; 
that  it  is  a  well-known  fact  that  many  persons  who  are  residents  of  one  state 
have  places  of  business  in  another,  and  that  they  are  frequently  in  the  latter 
state,  pass  most  of  their  time  there,  and  could  be  readily  found  if  duediligenco  . 
was  used  for  that  purpose;  that  non-residence  of  itself  is  not  a  sufficient 
ground  for  granting  the  order,  and  that,  therefore,  the  proof  of  the  fact  alone 
furnishes  no  sufficient  reason  for  the  judicial  conclusion  that  due  diligence  had 
been  employed  to  find  the  defendant  within  the  state.  Judge  Miller  then 
proceeds  to  make  this  distinction:  "Cases,"  he  says,  "may  arise  where  the 
proof  of  residence  in  a  distant  state  at  the  very  time,  and  of  an  absolute  location 
there,  would  be  so  strong  and  conclusive  as  to  render  it  entirely  apparent  that 
no  act  of  diligence  would  be  of  any  avail;  and  if  the  affidavit  here  had  stated 
positively  and  distinctly  that  the  defendant  was  at  the  time  not  only  a  resi- 
dent of  the  state  of  California,  hut  wa^  then  actually  living  in  that  state, 
there  would  be  ground  .for  claiming  that  due  diligence  would  be  unavailing. 
But  the  affidavit  is  not  specific  and  certain  as  to  the  fact  that  the  defendant 
ever,  although  a  non-resident,  might  not  be  found  within  the  state  by  the  use 
of  due  diligence,  and  hence  was  insufficient  to  confer  jurisdiction."  The 
italics  are  mine,  and  intended  to  note  that,  in  the  opinion  of  the  court,  proof 
as  to  where  the  non-resident  defendant  actually  was  at  the  time,  would  excuse 
any  effort  to  serve  at  another  place.  In  Kennedy  v.  Insurance  ds  Timet  Co,, 
101  N.  Y.  488,  the  court,  by  Milleb,  J.,  had  occasion  again  to  examine  this 
subject,  and  to  re-examine  the  views  expressed  in  Carleton  v.  Carleton,  supra, 
and  said:  "It  will  be  seen  that  in  the  case  cited  (Carleton  v.  Carleton)  the 
affidavit  as  to  residence  is  upon  information  and  belief,  and  does  not  show 
positively  and  distinctly  that  the  defendant  was  a  non-resident.  Considerable 
stress  is  laid  upon  this  fact,  and  in  the  opinion  it  is  said:  *  Cases  may  arise,' 
etc.,"  quoting  what  we  have  last  quoted  from  that  opinion,  and  then  concludes 
the  review  of  that  case  as  follows :  "It  would  thus  seem  that  where  the  proof  of 
non-residence  is  clear  and  conclusive,  and  that  the  defendant  is  living  out  of 
the  state,  and  in  a  distant  state,  there  may  be  strong  reasons  for  holding  that 
proof  of  due  diligence  is  not  required,  and  a  different  result  arrived  at." 
These  are  the  latest  authoritative  expressions  of  the  court  upon  the  subject- 
matter  under  consideration,  and  the  result  reached  may  be  thus  summed  Up: 
That  the  statute  i-equires  proof  that  the  defendant  cannot,  after  due  diligence, 
be  found  in  the  state,  or  proof  of  such  a  state  of  facts  as  will  show  that  dili- 
gence would  be  of  no  avail  in  effecting  a  service  within  the  st^te. 

The  affidavit  in  the  case  now  under  consideration  is  as  follows:  "That  said 
defendants  reside  at  Walla  Walla,  in  the  territory  of  Washington,  which  is 
their  post-office  address.  ♦  ♦  ♦  That  personal  service  cannot  be  made 
upon  said  defendants,  or  either  of  them,  for  the  reason  that  said  defendants 
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have  departed  from  this  state,  and  remained  absent  therefrom  for  more  than 
six  consecutive  weeks,  and  now  reside  at  Walla  Walla."  As  we  have  seen, 
non-residence  is  not  of  itself  sufficient  to  atithorize  the  order  for  publication, 
because  that  alone  is  not  inconsistent  with  the  idea  that  the  defendant  may 
be  in  the  state  doing  business,  although  his  residence  is  in  another  state,  and 
hence  would  not  relieve  of  the  necessity  or  requirement  of  due  diligence. 
But  the  allegation  of  non-residence,  in  connection  with  the  fact  additionally 
alleged,  that  he  was  actually  living  in  the  resident  state,  would  be  ground  for 
claiming  that  due  diligence  would  be  unavailing. 

The  allegation  of  non-residence  is  specific  and  certain  in  the  affidavit;  the 
defendants  reside  at  Walla  Walla,  Washington  Territory,  and  that  is  their 
post-office  address.  But  this  is  not  enough,  and  the  inquiry  now  is  whether 
the  further  statement,  taken  in  connection  with  the  averment  of  non-residence, 
"that  personal  service  cannot  be  made  on  the  defendants  for  the  reason  that 
they  have  departed  from  the  state,  and  remained  absent  therefrom  for  more 
than  six  consecutive  weeks,  and  now  reside  at  Walla  Walla, "  show  such  a 
state  of  facts  as  render  it  apparent  that  no  act  of  diligence  would  be  of  any 
avail  to  find  them  within  the  state.  It  seems  to  me  that  these  Jiverments 
taken  together  are  legal  evidence  tending  to  show,  at  least,  not  only  non-i-es- 
idence,  but  actual  absence  from  the  state  at  the  time  when  the  affidavit  was 
made.  The  word  "now,"  in  its  ordinary  acceptation,  means  "at  this  time," 
or  "at  the  present  moment,"  or  "at  a  time  contemporaneous  with  something 
done." 

It  relates  to  the  actual  existence  of  the  fact  at  the  time  and  place  men- 
tioned. The  averment  that  the  defendants  "now  reside  at  Walla  Walla," 
means  at  this  time,  or  at  the  present  moment  they  live  or  reside  at  that  place, 
that  is  to  say,  that  when  the  affidavit  was  made  they  were  then  actually  living 
in  Walla  Walla.  It  is  intended  to  emphasize  the  fact  of  actual  presence  at 
the  place  of  residence,  at  the  time  alleged,  and  is  the  reason  why  the  affidavit 
says  that  personal  service  cannot  be  made  upon  them  within  the  state. 

When  taken  together,  these  averments  show,  positively  and  distinctly, 
that  the  defendants  were  not  only  residents  of  Washington  Territory  at  that 
time,  but  that  personal  service  could  not  be  made  on  the  defendants  in  this 
state,  because  they  had  left  the  state,  and  were  then  and  at  that  time  residing 
in  Walla  Walla.  Here,  then,  the  proof  shows  where  the  defendants  were  at 
the  time  the  affidavit  was  made  for  the  order,  the  identical  matter  whicli  was 
wanting  in  the  affidavit  in  Oarleton  v.  Carleton,  supral  and  was  thus  fatal  to 
its  sufficiency.  The  law  requires  proof  that  the  defendant  cannot  be  found, 
after  due  diligence,  or  proof  of  such  a  state  of  facts  as  show  that  diligence 
could  avail  nothing  to  effect  service  upon  them  within  the  stat«.  When  proof 
of  such  a  state  of  facts  is  made  to  appear  to  the  satisfaction  of  the  court  or 
judge,  within  the  principle  and  reasoning  of  the  cases  cited,  the  purpose  of 
the  law  is  answered,  and  its  requirements  observed.  It  may  be  admitted 
that  the  affidavit  is  illy  constructed,  and  upon  appeal  might  be  subjected  to 
some  criticism,  but  -if  it  is  not  entirely  defective,  the  order  upon  which  it  is 
based  should  certainly  not  be  set  aside  in  a  collateral  proceeding.  The  rule 
upon  this  subject  is  thus  stated:  "When  the  proof  has  a  legal  tendency  to 
make^out  a  proper  case,  in  all  its  parts,  for  issuing  the  process,  then,  although 
the  proof  may  be  slight  and  inconclusive,  the  process  will  be  valid  until  set 
aside  by  a  direct  proceeding  for  that  purpose."  Miller  v.  Brinkerhofft  4 
Denio,  118;  Staples  v.  Fairchild,  3  N.  Y.  41,  46. 

We  find  no  error,  and  the  judgment  of  the  court  below  is  affirmed. 
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(1&  Or.  220) 

Lakin  V,  Oregon  Pao.  R.  Co. 

{Supreme  Court  of  Oregon,    June  13,  1887.)  , 

1.  Railroad  Companies— Negligence  of  EmpLOybs^Engine  in  Chaboe  of  Stranger. 

Plaintiff  was  injured  by  a  collision  oi  an  engine  with  a  train  of  cars.  The  engine 
was  in  charge  of  one  who  had  been  placed  thereon  to  "Icarn  the  road"  by  a  sta- 
tion agent  who  had  no  authority  to  hire  men.  He  had  been  left  in  charge  of  the 
engine  by  the  regular  en^'neer,  whose  duty  it  was  to  attend  the  engine.  He  was 
working  in  connection  with  the  regular  employes  of  the  railroad  company.  The 
company  claimed  that  the  person  in  charge  had  no  authority  to  move  the  train, 
and  It  was  therefore  not  liable.  Held  that,  conceding  the  fault  to  be  in  the  person 
handling  the  engine,  yet  the  company  wasT  liable,  by  virtue  of  the  fact  that  he  was 
left  by  its  employes  in  charge  of  the  engine.  \ 

2.  Same  —  CoNTRTBUTORY  Negligence — Passenger  Boarding  Train  before  Call  for 

Stabting. 

It  appeared  that  plaintiff,  who  was  injured  by  a  collision  on  a  railroad,  had  left 
a  train  of  cars  which  were  stopped  for  dinner,  and  had  returned  to  a  proper  place 
therein  before  the  other  i>assengers  had  returned  and  boarded  the  train.  He/d^  that 
it  was  not  contributory  negligence  for  her  to  board  the  train  previous  to  the  call  for 
starting. 

3.  Same — Action  for  Injury — Pleading— Evidence. 

Iif  an  action  against  a  railroad  company  for  damages  from  a  collision  caused,  as 
alleged,  **  by  the  n^ligence  of  the  defendant  and  its  servants,*'  it  is  not  error  to  al- 
low the  plaintiff  to  testify  as  to  the  construction  of  the  cars,  to  show  how  the  acci- 
dent occurred;  nor  is  it  error  to  admit  testimony  of  the  engine's  '*  leaking  steam,*' 
where  the  judge  afterwanls  instructed  the  jury  that  that  fact  has  no  bearing  on  the 
question  of  negligence  as  charged. 

4.  Same — Employes- Scope  of  Employment— Instructions. 

Where  a  question  arose  as  to  the  liability  of  a  railroad  company  for  a  collision 
caused  by  moving  an  engine,  and  the  court  charged  that  "if  the  locomotive  was 
moved  by  the  servants  or  agents  of  the  company,  whether  within  the  scope  erf  their 
employment  or  not,  the  company  is  responsible  for  all  their  acts."  Hefd,  that  as 
there  was  no  possibility  under  the  evidence  of  finding  that  the  employes  were  not 
scope  of  the' 


acting  in  the  scope  of  their  employment,  the  charge  was  not  prejudicial. 

Appeal  from  circuit  court,  Benton  county;  R.  S.  Bean,  Judge. 
John  KeUay  and  J,  J,  Walton,  for  respondent.    John  Burnett  and  L. 
Flinn,  for  appellant. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court  for  the 
county  of  Benton  recovered  in  an  action  in  said  court,  brought  by  the  re- 
spondent against  the  appellant  on  account  of  damages  for  personal  injuries 
received  while  a  passenger  upon  the  appellant's  line  jof  railroad,  en  route  from 
Yaquina  City  to  Corvallis,  in  said  county,  alleged  to  have  been  occasioned 
through  the  appellant's  negligence.  The  case  was  tried  in  the  circuit  court 
by  jury,  and  resulted  in  a  verdict  for  the  respondent  for  the  sum  of  $1,650. 
The  grounds  of  the  appeal  are  alleged  errors  in  the  rulings  of  the  court  made 
during  the  trial,  and  in  the  instructions  given  to  the  jury.  The  following  is 
the  gravamen  of  the  complaint:  "That  while  the  plaintiff  was  such  passen- 
ger at  or  near  the  station  called  *The  Summit,*  on  the  line  of  said  railroad, 
a  collision  occui-red  by  running  the  engine  or  locomotive  of  said  milrpyd 
against  the  passenger  cars  while  said  passenger  cars  wer^  detached  from  said 
engine  or  locomotive,  and  while  the  said  passenger  cars  were  standing  on  the 
track  of  said  railroad,  with  such  force  that  the  said  plamtiff  was  precipitated 
forward  and  thrown  down  on  said  cars,  whereby  the  plaintiff  was  badly 
w^ounded,  bruised,  and  injured  about  her  person,  and  put  in  imminent  danger 
of  her  life;  and  plaintiff  was  for  a  long  time  confined,  and  unable  to  attend 
to  her  usual  business,  and  is  yet,  and  has  sustained  permanent  injury,  and 
was  obliged  to,  and  did,  pay  large  sums  of  money  for  doctoring  and  attend- 
ance, to- wit,  the  sum  of  $300;  that  the  said  collision  was  caused  by  the  neg- 
v.l5p.no.ll — 41 
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ligence  of  the  defendant  and  its  servants."  This  was  denied  by  the  answer, 
and  the  following  matter  alleged  therein:  "That  on  the  thirty-first  day  of 
August,  1885,  near  the  Summit  station,  on  the  railroad  mentioned  in  the  com- 
plaint, in  Benton  county,  Oregon,  the  defendant  was  causing  a  train  of  cars 
to  pass  over  said  railroad  from  Yaquina  City  to  Corvallis,  Oregon,  upon 
which  train  th.e  plaintiff  was  a  passenger,  and  that  at  said  Summit  station 
said  train  was  halted  and  stopped  for  dinner,  and  that  while  said  train  was  so 
stopped  and  halted  to  enable  the  passengers  to  get  dinner  at  said  Summit 
-station,  one  C.  E.  Blackburn,  who  was  at  said  time  not  in  the  service  or  em- 
ploy of  the  defendant,  wrongfully,  and  without  the  authority  or  consent  of  said 
defendant,  detached,  and  caused  th^  locomotive  to  be  detached  and  uncoupled 
from  the  passenger  cars,  and  moved  said  locomotive  along  the  track  some  dis- 
tance from  said  passenger  cars,  and  that  in  attempting  to  return  said  loco- 
motive to  its  place  and  connect  the  same  to  the  said  passenger  cars  the  col- 
lision mentioned  in  the  complaint  happened,  and  not  otherwise;  and  that  the 
same  happened  without  the  consent  or  knowledge  of  the  defendant  or  its  serv- 
ants, or  either  of  them,  and  that  said  Blackburn,  at  said  time,  was  not  in  the 
employ  of  the  defendant,  and  never  had  been,  and  that  his  act  in  uncoupling 
said  train  and  separating  locomotive  from  the  passenger  cars,  and  in  attempt- 
ing to  return  the  same  to  its  place,  and  in  causing  said  collision,  was  >vithoat 
the  knowledge  or  consent  of  the  defendant,  and  the  same  was  wrongful  on 
the  part  of  said  Blackburn."  The  answer  also  alleged  that  plaintiff  contrib- 
uted to  tlie  alleged  injury  by  leaving  the  cars  of  defendant  while  they  were 
stopped,  and  returning  to  them  while  the  engine  was  detached,  without  the 
knowledge  of  the  defendant  or  its  servants,  and  carelessly  and  negligently  en- 
tered said  cars  before  she  was  notified  or  requested  so  to  do,  and  before  the 
alleged  collision  occurred;  and  by  so  doing  contributed  to  said  injury,  and 
that  said  alleged  injury  would  not  have  occurred  but  for  the  said  carelessness 
and  negligence  of  s.Jd  respondent. 

This  reference  to  the  pleadings  shows  pretty  conclusively  that  the  relevant 
testimony  in  the  case  was  confined  to  narrow  limits.  The  general  facts  evi- 
dently are  not  controverted.  It  may  reasonably  be  inferred  from  the  plead- 
ings that  the  respondent  was  a  j^assenger  upon  the  appellant's  train  of  cars  as 
alleged  in  the  complaint;  that  the  train  stopped  near  the  Summit  station  upon 
the  line  of  the  road;  that  the  locomotive  was  there  detached  and  run  out  on 
the  line  of  the  road  to  a  point  beyond  the  Summit  towards  Corvallis;  was 
then  run  back  to  be  coupled  to  the  passenger  cars  again,  and,  in  the  act  of 
effecting  such  purpose,  produced  a  collision  which  resulted  in  the  injury  of 
the  respondent.  J^t  is  claimed  upon  the  part  of  the  appellant,  as  will  be  seen 
from  the  portion  of  its  answer  to  which  reference  has  been  made,  that  it  was 
nowise  responsible  for  the  collision  mentioned,  but  that  it  was  pioduced  by 
the  wrongful  intermeddling  of  said  C.  E.  Blackburn  with  the  company's  loco- 
motive-engme  and  train  of  cars.  The  appellant  denies  any  negligence  in  the 
affair  upon  the  grounds,  I  suppose,  that  the  act  was  not  its  act,  but  the  act  of 
an  Interloper,  with  whom  the  company  had  no  relations  whatever.  This,  and 
the  alleged  negligence  of  the  respondent,  seem  to  be  the  main  grounds  of  the 
defense  to  the  action.  Both  of  the  grounds  were  mainly  matters  of  fact  for 
the  jury  to  determine.  If  the  injury  was  occasioned  by  the  wrongful  acts  of 
a  stranger,  the  railroad  company  ought  not  to  be  held  responsible  for  it,  unless 
the  company  in  some  way  countenanced  the  acts  so  as  to  make  them  its  own. 
There  was  evidence  in  the  case  tending  to  show  that  said  Blackburn  was  em- 
ployed as  engineer,  and  sent  out  on  the  train  upon  which  the  accident  occurred 
by  one  Fordyce,  to  learn  the  road  between  Yaquina  City  and  the  Summit. 

Charles  Meeker,  the  locomotive  engineer  on  the  train,  testified  that  he  got 
orders  from  the  train  dispatcher,  Mr.  Fordyce,  to  take  Blackburn  upon  the 
engine  "to  learn  him"  the  road  between  the  two  places;  and  Blackburn  him- 
self swore  that  he  was  sent  out  by  Mr.  Fordyce  from  Yaquina  City  as  engi- 
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neerat  said  time;  that  he  supposed  Mr.  Fordyce  to  be  acting  as  train  dis- 
patcher, or  superintendent,  or  something  of  that  kind,  he  did  not  know  what; 
that  at  the  time  the  instructions  were  given,  Fordyce  was  at  Yaquina  City  in 
the  railroad  office;  that  a  great  many  persons  were  present  ^t  the  time  buy- 
ing ticketii;  that  Meeker  was  there.  The  instructions  were  that  Blackburn 
should  get  on  the  engine  No.  2,  with  Meeker,  the  engineer,  and  proceed  to 
the  Summit;  that  upon  arriving  at  the  Summit  he  was  to  take  charge  of  No. 
2  engine,  and  work  with  it  there  until  Meeker  returned  from  Corvallis;  Meeker 
was  to  take  another  engine  run  by  a  man  by  the  name  of  Brown,  and  proceed 
to  Corvallis;  that  when  he,  Blackburn,  arrived  at  the  Summit,  he  would  re- 
t5eive  his  running  ordere;  that  after  receiving  from  Fordyce  the  instructions 
he  got  on  the  engine  with  Meeker.  He  further  testified,  in  substance  that 
after  getting  iipoh  the  engine  they  left  Yaquina,  and  ran  along  with  the  train 
to  Chitwood  water-tank ;  that  after  leaving  there,  Meeker  asked  him  to  take 
the  engine  and  run  it;  that  he  took  hold  of  the  engine,  and  Meeker  went  back 
on  the  train  among  the  passengers;  that  after  running  along  to  within  two 
or  three  miles  of  Nashville,  Meeker  came  back,  and  he,  Blackburn,  asked  him 
to  take  the  engine;  the  former  said,  "No,  you  are  doing  well,  go  aliead." 
'  Meeker  finally  resumed  running  the  train,  and  after  they  got  to  the  Summit 
there  was  some  conversation  about  dinner,  between  Meeker,  the  fireman,  and 
some  one;  that  Meeker  got  off  the  car  and  mingled  with  the  people,  and  he, 
Blackburn,  remained  on  the  engine  some  time;  a  few  minutes  after,  a  man 
he  thought  was  Mr.  Bader  came  upon  the  engine,  and  a  little  later  the  brake- 
man  also  came  to  the  engine;  that  one  of  these  men  went  along  the  engine, 
pulled  the  pin  (coupling  pin)  out,  gave  witness  the  signal  to  go  ahead;  wit- 
ness asked  him  where  to,  and  he  said  "to  get  dinner;"  witness  asked  him  if 
it  was  all  right  with  Charley,  referring  to  Meeker,  and  he  said  "Yes,  Charley 
said  go  along  and  get  dinner.''  He  then  came  in  the  engine  and  passed 
through  the  pilot  hole,  and  as  he  went  out  he  put  his  foot  against  the  throttle, 
and  opened  it;  that  witness  took  charge  of  the  engine  and  went  aci'oss  the 
Summit  for  dinner.  After  dinner  the  parties  started  back  with  the  engine  to 
whei#the  train  was.  The  other  parties  had  got  aboard  before  witness  did, 
and  the  engine  was  moving  back  when  he  returned  to  it  from  dinner;  that 
when  he  got  on  the  engine  the  fireman  had  charge  of  it,  and  he  said:  "You 
take  charge  of  it  while  I  put  in  some  wood.''  That  witness  did  so,  and  shut 
off  steam ;  that  they  were  backing  up  the  engine,  and,  as  customary,  the  wit- 
ness turned  his  back  to  the  throttle  to  observe  his  way  back;  that  he  saw  be- 
fore going  a  great  ways  that  the  tender  brake  was  not  sufficient  to  hold  the 
engine,  that  when  he  shut  the  steam  off,  he  dropped  the  lever  down  into  the 
corner,  and  controlled  the  engine  with  the  lever  until  he  got  within  a  short 
distance  of  the  train;  that  at  times,  in  going  down  grade,  the  fireman  would 
work  his  brake  a  little,  and  that  would  give  the  engine  a  little  start,  and  wit- 
ness would  fetch  it  up  with  the  lever  again ;  but  at  no  time  till  near  the  train, 
did  he  have  occasion  to  throw,  the  lever  over  across  the  center;  that  by  bring- 
ing the  lever  up  beyond  the  center  it  would,  have  a  tendency  to  keep  the  en- 
gine under  control;  when  near  the  train,  he  saw  the  brakeman  had  worked 
round  the  tender  ready  to  make  the  coupling;  that  he  called  out  three  cars,  or 
four  cars,  he  did  not  remember  which;  the  engine  was  then  under  control; 
just  as  he  called  "three  cai-s,"  or  "four  cars,"  witness  was  under  the  impres- 
sion that  the  brake  was  let  off;  that  at  any,  rate  the  engine  shot  right  back  on 
him;  that  any  one  who  could  handle  an  engine  knows  what  that  means;  that 
witness  did  not  have  the  spring  down  into  the  notch;  that  when  the  engine 
shot  back  on  him  it  pulled  him  down  into  the  corner;  that  he  turned  the  other 
way  and  attempted  to  throw  the  lever  over  on  the  forward  motion,  and  when 
he  "threw  the  lever  up  towards  the  center  the  engine  was  moving  very  fast; 
and  when  he  brought  the  lever  to  the  center  he  could  not  throw  it  over,  and  then 
discovered,  through  the  cylinder  cock,  that  "she"  was  leaking  steam — could 
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hear  it  sucking  through  the  cylinder  cocks.  This  narration  includes  the  cir- 
cumstances immediately  preceding  the  collision.  There  was  a  fireman,  and, 
I  would  infer  from  the  bill  of  exceptions,  two  brakemen  aboard  the  engine  at 
the  time  of  the  occurrence,  though  it  is  not  certain  that  there  was  more  than 
one  of  the  latter. 

Mr.  Wallis  Nash,  a  vice  president  of  the  road,  was  called  as  a  witness  on 
the  part  of  the  appellant,  and  testified  that  the  only  one  who  had  power  to 
employ  persons  was  Henry  V.  Gates;  that  the  extent  of  Mr.  Fordyce's  author- 
ity was  station  agent  at  Yaquina,  and  that  he  was  also  acting  under  Gat^ss* 
authority  as  telegraph  operator  in  carrying  Gates'  orders  to  the  train-men; 
that  he  had  no  other  authority  whatever  over  the  men,  except  to  execute  Mr; 
Gates*  orders. 

Mr.  Gates  was  also  called  as  a  witness  for  the  appellant,  and  testified  to  the 
same  effect,  and  further  testified  that  Blackburn  had  no  authority  to  go  out 
on  the  train  at  the  time  referred  to.  The  witness  testified  upon  his  cross-ex- 
amination that  Fordyce  was  the  material  agent;  that  as  that  agent  he  had 
charge  of  all  supplies  on  the  road;  that  he  was  station  agent,  and  had  a  sta- 
tion agent's  authority;  outside  of  that  he  had  no  authority  whatever;  had  uo 
authority  to  employ  any  person. 

This  in  effect  is  all  the  evidence  shown  by  the  bill  of  exceptions  as  to  Black- 
burn's connection  with  the  affair,  and  his  relation  with  the  railroad  company. 

Upon  the  other  ground  of  defense,  the  alleged  contributory  negligence  upon 
the  part  of  the  respondent,  the  evidence  contained  in  the  bill  of  exceptions  is 
very  meager,  and  no  statement  is  made  in  the  bill  of  exceptions  that  there 
was  evidence  given  upon  that  point  that  is  not  mentioned  therein.  Roy  Rober, 
a  witness  on  the  part  of  the  respondent,  testified  that  he  was  upon  the  train  at 
the  time  of  the  occurrence.  In  answer  to  a  question  as  to  what  position  on 
the  cat  Mrs.  Lakin  was  sitting  at  the  time,  he  stated  as  follows:  **I  remem- 
ber distinctly.  She  was  sitting  with  her  back  partly  to  me,  and  sitting— the 
seats  were  with  the  backs  together  lengthwise  in  the  cars— nearly  to  the  end; 
perhaps  18  inches,  or  perhaps  2  feet,  from  the  end  of  the  car.  The  benches 
stand  that  near  to  the  end.  She  sat  back  from  the  end.  I  think  at  leait  four 
or  five  feet,  with  her  back  towards  the  bay  from  whence  she  came,  her  face 
towards  the  engine,  and  the  child  with  its  face  towards  the  engine,  and  with 
its  arms  probably  over  the  seat,  and  with  its  feet  upon  the  seat,  and  in  that 
position  when  it  struck;  because  1  noticed  the  engine  when  it  struck,  and  she 
was  thrown  from  there  between  the'  cars."  The  bill  of  exceptions  contains 
the  following:  "The  testimony  in  this  case,  in  addition  to  that  hereinbefore 
mentioned,  tended  to  show  that  when  the  train  stopped  for  dinner  at  the  Sum- 
mit a  portion  of  the  passengers  remained  on  the  cars  to  eat  lunch;  that 
Mrs.  Lakin  so  remained  on  the  cars;  that  soon  after  the  cars  stopped  she 
went  off  to  take  her  little  girl  to  a  water-closet,  and  she  was  off  about  five 
minutes,  and  then  she  returned,  and  was  eating  her  lunch  when  the  accident 
occurred."  The  other  evidence  in  the  case  showed  that  when -the  engine 
struck  against  the  cars  it  was  moving  very  fast,  and  that  the  concussion  was 
severe.  I  do  not  see  anything  in  the  bill  of  exceptions, that  would  have  war- 
ranted the  jury  in  finding  that  the  respondent  was  guilty  of  contributory  neg- 
ligence in  the  afi'air.  It  does  not  even  hint  at  any  act  or  omission  upon  her  part 
that  concurred  in  producing  the  injury  complained  of.  She  paid  her  fare  to 
the  said  company,  and  took  passage  upon  said  train  of  cars,  and  was  careful 
and  prudent  in  her  conduct,  so  far  as  anything  to  the  contrary  is  shown. 
Nothing,  therefore,  can  be  claimed  from  that  ground  of  defense. 

As  to  the  former  ground,  the  injury  being  the  result  of  the  wrongful  act  of 
Blackburn  and  not  from  any  negligence  of  the  company,  very  little  more  can 
be  claimed  than  from  the  latter.  The  evidence  referred  to  tends  to  show  that 
Blackburn  was  requested  by  Mr.  Fordyce,  the  station  agent  of  the  company 
at  Yaquina,  to  go  aboard  of  the  train  and  learn  the  route  preparatory  to  his 
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taking  charge  of  the  engine  and  operating  it  as  engineer;  that  he  did  so;  went 
in  company  with  Meeker,  the  regular  engineer,  who  was  directed  by  said  agent 
to  teacli  him  the  road;  that  he  was  aboard  the  engine  when  it  wasdetached 
from  the  train;  went  with  it  to  where  the  employes  of  the  raihoad  company 
took  dinner,  and  returned  upon  it;  tliat  when  it  started  back  he  wiis  re- 
quested by  tlie  fireman  to  take  charge  of  it,  which  he  did,  and  in  connection 
with  the  fireman  and  brakeman  endeavored  to  manage  the  engine  as  it  was 
backed  down  towards  the  train  in  order  to  be  coupled  onto  it.  It  is  conceded 
on  the  part  of  the  appellant  that  Fordyce  was  in  its  employ,  but  it  was  claimed 
that  the  only  one  who  had  power  to  employ  persons  was  Henry  V.  Gates;  that 
the  extent  of  Fordyce's  authority  was  that  of  station  agent  at  Yaquina,  and 
was  also  acting,  under  Gates'  authority,  as'  telegraph  operator  in  carrying 
Gates'  orders  to  the  train-men ;  that  he  had  no  authority  whatever  over  the 
men  except  to  execute  Mr.  Gates'  orders.  Graoting  that  this  was  as  claimed, 
and  that  Mr.  Gates  had  not  empowered  Mr.  Fordyce  to  employ  Blackburn,  or 
to  direct  Meeker  to  take  him  upon  said  train  at  the  time  mentioned,  and  yet 
I  fail  to  see  how  that  is  to  relieve  the  company  from  liability.  Blackburn 
was  aboard  the  engine,  serving  the  company  at  the  request,  and  with  the  ac- 
quiescence, of  its  servants  and  agents;  and  if  the  accident  occurred  through 
his  special  neglect  or  want  of  skill  in  the  management  of  the  engine,  which 
does  not  appear  at  all,  the  company  would  be  just  as  liable.  Every  employe 
of  a  railroad  company  is,  to  a  limited  extent,  its  agent;  and  what  difference 
can  it  make  whether  the  negligence  which  occasion^  the  injury  resulted  from 
the  negligence  or  wrong  of  Blackburn,  as  de  jure  engineer,  or  from  the  neg- 
ligence or  wrong  of  Fordyce  in  placing  him  in  the  position  of  engineer?  The 
latter  waa  a  regular  employe  of  the  company,  and  deputed  to  execute  the  or- 
ders of  Gates.  Blackburn  evidently  had  no  reason  to  believe  but  that  For- 
dyce had  been  empowered  to  employ  him,  and  his  going  aboard  of  the  engine, 
and  doing  what  the  testimony  tended  to  show  he  did  do,  was  no  intrusion. 
No  one  will  pretend  that  it  showed  him  to  have  been  a  trespasser  in  acting  the 
part  he  did.  Whether  he  was  legally  employed  or  not,  so  long  as  he  acted  in 
subordination  to  the  agents  of  the  company,  the  liability  of  the  latter  to  the 
respondent  was  not  affected.  Its  obligation  to  her  was  to  carry  her  safely  and 
properly;  the  mode  of  performance  of  its  duty  was  through  the  means  of 
agents  and  servants;  and  if  it  failed  to  fulfill  its  obligations  in  consequence  of 
their  wrong  it  became  responsible  for  the  injury  that  was  thereby  occasioned. 
How  is  the  public  to  know  whether  an  engine.er  aboard  a  train  of  cars  has 
•been  legally  employed  or  not?  or  what  difference  does  it  make  so  long  as  he 
is  there,  acting  in  such  capacity,  and  the  company,  through  its  regular  agents 
and  managers,  acquiesces  in  it?  The  Conductor  is  supposed  to  have  been 
there,  and  he  is  said,  by  a  great  many  authorities,  to  be  pro  hac  vice,  the  com- 
pany. He  must  have  countenanced  all  that  Blackburn  did,  up  to  the  time  of 
the  collision.  If  the  latter  had  forcibly  taken  possession  of  the  engine  and 
occasioned  the  collision,  and  the  agents  and  employes  of  the  company  been 
unable  to  prevent  it,  the  latter  would  not  have  been  liable  for  the  conse- 
quences. But  no  such  affair  as  that  is  shown  by  the  facts,  and  we  must  con- 
clude that  the  merits  of  the  case  are  with  the  respondent,  unless  error  crept 
into  it  thronjrh  the  admission  of  testimony,  the  rulings  at  the  trial,  or  in  the 
charge  of  the  court  to  the  jury. 

TJie  appellant  has  assigned  numerous  gi'ounds  of  error.  As  classified  un- 
der general  heads,  they  consisted  in  permitting  the  respondent,  when  on  the 
stand  as  a  witness,  to  describe  the  condition  of  the  cars  upon  which  the  pas- 
sengers were  transported,  and  the  manner  in  which  she  was  injured;  in  ad- 
mitting the  testimony  of  Blackburn  as  to  the  boiler  leaking  steam;  and  in  re- 
turning tho  answer  made  to  the  inquiry  of  the  jury,  that,  "if  the  locomotive 
was  moved  by  the  servants  or  agents  of  the  company,  whether  within  the 
scope  of  their  employment  or  not,  the  company  is  responsible  for  all  their 
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acts."  The  appellant's  counsel  claim  that  the  evidence  in  regard  to  the  con^ 
dition  of  the  cai-s,  and  of  the  boiler  leaking  steam,  was  objectionable  on  the 
grounds  that  it  tended  to  prove  negligence  on  the  part  of  the  company  in  fail- 
ing to  provide  suitable  means  Of  conveyance  of  passengers,  and  saie  appli- 
ances and  machinery,  when  those  matters  had  not  been  count^  on  in  the  com- 
plaint The  allegation  in  the  complaint  is  that  the  collision  occurred  by  running 
the  locomotive  against  the  passenger  car;  "that  said  collision  was  caused  by  the 
negligence  of  the  defendant  and  its  servants."  It  is  perhaps  questionable 
whether  the  respondent  had»  under  that  allegation,  the  right  to  prove  at  the 
trial  the  unsuitability  of  the  cars  used  by  the  appellant  to  transport  passen- 
gers, or  the  defectiveness  of  the  engine  or  boiler  in  the  particular  referred  to, 
as  aground  for  a  recovery  in  the  action.  It  might  reasonably  be  claimed 
that,  by  a  fair  construction  of  the  complaint,  the  negligence  alleged  therein 
referred  to  some  act  or  omi^ion  of  the  appellant's  servants  in  the  manage- 
ment of  the  engine  at  the  time  it  was  backed  down  to  the  passenger  cars  to 
be  coupled  to  the  train;  but  there  certainly  could  have  been  no  error  in  the 
respondent's  describing  how  the  cars  were  constructed,  in  order  to  show  the 
particular  manner  in  which  she  had  received  the  injury.  I  cannot  see  any  ob- 
jection to  that,  nor  how  the  fact  that  the  passengers  were  in  an  open  car, 
with  the  seats  arranged  in  a  particular  way,  could  have  prejudiced  the  appel- 
lant with  the  jury,  as  its  counsel  seem  to  think  it  did.  The  respondent  knew 
how  the  car  was  arranged  when  she  went  into  it,  and  probably  long  before; 
and  if  she  thought  it  was  not  such  a  one  as  the  appellant  ought  to  furnish, 
she  would  have  objected  to  riding  in  it.  Its  defects  were  visible,  if  it  had  de- 
fects, and  she  took  the  risk  incident  thereto.  The  evidence  in  regard  to  "tlie 
steam  escaping,"  came  in  incidentally  in  the  testimony  of  Blackburn,  ^a 
part  of  his  narrative  of  the  affair;  neither  of  these  matters  were  sought  to  be 
made  a  ground  of  negligence,  and  the  court  instructed  the  jury  especially  not 
to  consider  the  latter  as  such.  I  "do  not  see  how  anything  more  could  rea- 
sonably be  claimed,  and  am  satisfied  th^t  no  error  is  shown  from  those  mat- 
ters. 

The  inquiry  of  the  jury,  to  which  the  answer  before  referred  to  was  given 
by  the  court,  was  whether  "in  case  the  jury  find  that  the  employes  of  the  com- 
pany, that  is  the  fireman  and  brakeman,  moved,  or  permitted  the  engine  to  be 
moved,  without  the  consent  of  the  engineer,  the  company  was  liable  for  any 
damages  that  might  arise  from  such  moving. "  The  answer  that  the  company, 
under  the  circumstances,  was  responsible  for  all  their  acts  was  correct.  The 
court,  however,  to  make  it  stronger,  probably,  included  in  the  answer  the 
words,  "whether  within  the  scope  of  their  employment  or  not."  That  left 
the  inference  that  the  fireman  and  brakeman  might  not  have  been  acting 
within  the  scope  of  their  employment,  if  they  moved,  or  permitted  the  engine 
to  be  moved,  without  the  consent  of  the  engineer.  If  it  were  possible  that 
the  acts  of  the  fireman  and  brakeman  in  th«  matter  referred  to'  could  have 
been  without  the  scope  of  their  employment  as  it  related  to  the  respondent, 
the  instruction  would  have  been  erroneous;  and  it  was  inaccurate  as  given 
under  any  view.  The  court,  however,  was  entirely  excusable  in  committing 
the  inaccuracy,  as  there  has  been  a  contrariety  of  decisions  upon  the  point 
that  are  calculated  to  confuse  any  one.  But  for  a  fireman,  brakeman,  or 
any  other  of  the  employes  of  a  railroad  company,  having  charge  and  manage- 
ment of  a  train  of  cars  employed  in  transporting  passengers  from  and  to 
given  places,  to  get  out  of  the  scope  of  their  employmemt  concerning  such 
passengers,  would  be  to  get  out  of  the  employment  of  the  company  by  dis- 
solving their  relations  to  it  as  servants.  The  error /in  attempting  to  excuse 
common  carriere  from  liability  on  account  of  an  injury  resulting  to  a  passen- 
ger has  arisen  from  a  misapplication  of  the  old  principle  that  the  master  is 
Hot  liable  for  the  malicious  acts  of  his  servant.  Wlien  a  servant  goes  outside 
of  his  employment,  and  wantonly  infiicts  an  injury  upon  a  third  party  to  whom 
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the  master  owes  no  duty,  it  may  well  be  said  that  the  servant  was  a  principal 
in  the  affair;  that  he  was  acting  for  himself  in  that  matter,  and  was  not  a 
servant.  But  where  th^  master  obligates  himself  to  transport  a  person  from 
one  place  to  another  safely  and  properly,  and  to  protect  him  from  injury  from 
any  source  that  human  judgment  and  foresight  are  capable  of  providing 
against,  and  the  master  intrusts  the  performance  of  the  duty  he  has  so  under- 
taken to  discharge  to  his  employes,  he  becomes  responsible  for  their  acts, 
whether  negligent  or  malicious,  and  they  continue  in  the  line  of  their  em- 
ployment until  their  relation  with  the  master  is  dissolved.  The  specified  duty 
of  an  employe  in  such  a  case  may  be  very  limited,  but  the  scope  of  the  em- 
ployment is  as  broad  as  the  obligations  the  mjister  has  assumed.  The  distinc- 
tion here  indicated,  as  to  when  the  master  is  liable  for  the  acts  of  his  servant, 
has  often  been  overlooked  by  both  counsel  and  courts.  The  counsel  in  this 
Ciise  has  cited  a  number  of  authorities,  apparently  without  having  observed  it. 

In  Jewell  v.  Railway  Co.,  55  N.  H.  84,  the  first  case  they  cite,  the  defend- 
ants were  under  no  obligations  to  the  plaintiff:  there,  the  plaintiff  went  to 
the  defendant's  depot  to  get  certain  freight,  consisting  in  part  of  a  crate  of 
crockery;  it  was  pointed  out  to  him  by  Monneghan,  the  defendant's  employe. 
Two  men  were  at  work  for  Monneghan  in  the  company  freight  house;  assisted 
the  plaintiff  to  load  the  freight,  except  the  crate  of  crockery,  upon  his  wagon. 
When  it  came  to  loading  the  crate  of  crockeiy,  one  of  the  men  called  upon 
Monneghan  to  assist  in  putting  it  upon  the  wagon.  He  did  so,  and,  in  load- 
ing it,  injured  the  plaintiff  in  consequence  of  the  crate  striking  against  his 
shoulder,  and  for  which  the  action  was  brought  against  the  company.  Held 
that  if  the  consignee  of  goods  accepts  a  delivery  at  a  place  or  in  a  manner  dif- 
ferent from  what  a  common  carrier  is  liable  by  law  to  deliver  them,  the  busi- 
ness of  removing  them  becomes  from  that  time  his  business,  and  the  carriei' 
cannot  be  held  liable  for  tlie  acts  or  omissions  of  those  employed  to  do  the 
work.  It  was  upon  that  principle  that  the  new  trial  was  granted  in  the  case, 
the  trial  court  having  refused  an  instruction  prayed  by  the  defendant's  coun- 
sel covering  it.  The  gist  of  the  decision  .is  that  pointing  out  the  freight  to 
the  plaintiff  in  the  freight  house,  and  his  accepting  it  there,  ended  the  de- 
fendant's obligation  to  the  consignee,  and  what  Monneghan  and  the  otberper- 
sons  did  in  loading  it  upon  the  plaintiff's  wagon  w^as  beyond  the  scope  of 
their  employment,  simply  because  it  was  an  act  the  company  had  not  con- 
tracted to  do.  Its  service  was  coimpleted  when  the  freight  was  delivered, 
either  in  the  freight  house  or  elsewhere,  and  when  its  employe  undertook  to 
do  sometliing  beyond  that,  he  got  outside  of  the  course  of  his  employment. 

In  the  case  of  Railroad  Co.  v.  IFle^more,  19  Ohio  St.  110,  cited  by  appellant's 
counsel,  the  distinction  in  question  was  only  referred  to.  The  court  said,  at 
page  133  of  the  case,  that,  "in  order  to  withdraw  this  case  from  the  operation 
of  the  general  rule,  and  hold  the  company  responsible  on  the  ground  of  its 
contract  with  the  plaintiff  as  a  passenger,  it  is  necessary  to  maintain  that  the 
company,  in  requiring  the  plaintiff  to  apply  to  its  servant  for  the  purpose,  and 
as  the  only  means,  of  getting  his  baggage  checked,  impliedly  undertook  to 
vouch  for  and  warrant  the  good  conduct  of  the  servant  towards  the  plaintiff 
while  the  two  were  engaged  in  transacting  the  business.  Whether  this  posi- 
tion is  tenable,  we  do  not  find  it  necessary  in  the  decision  of  the  case  now  be- 
fore us  to  express  a  definite  opinion.  The  case  was  not  tried  on  this  theory 
in  the  court  below,  nor  has  this  phase  of  the  question  been  argued  here.  But 
if  such  rule  of  liability  could  be  applied  against  the  company,  it  would  neces- 
sarily impose  the  reciprocal  duty  upon  the  plaintiff  to  so  demean  himself  to- 
wards the  servant  as  not,  by  misbehavior,  to  provoke  a  personal  quarrel  be- 
tween them."  The  court  concluded  that  "the  evidence  of  the  company  on 
the  trial  tended  strongly  to  prove  that  the  plaintiff,  by  his  importunate  con- 
duct and  abusive  language  towards  the  servant,  provoked  a  personal  quarrel 
between  them;  that  the  assault  was  the  result  of  this  quarrel,  and  that  the 
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blow  inflicted  by  the  servant  was  an  act  of  personal  resentment."  And  that 
"if  these  facts  had  been  foi;nd  by  the  jury,  the  wrongful  act  of  the  servant  in 
striking  the  plaintiff  could  not  be  regarded  as  authorized  by  the  master,  nor 
as  an  act  done  by  the  servant  in  the  execution  of  the  service  for  which  he  was 
engaged  by  the  master. " 

Isaac  V.  Railway  Co,,  12  Daly,  340,  another  case  cited,  seems  to  be  in 
line  with  that  of  Railroad  Co.  v.  Wetnyjre,  though  I  believe  the  distinction 
alluded  to  was  there  entirely  overlooked,  although  the  defendant  in  the  case 
was  under  an  obligation  to  the  plaintiff,  she  being  a  passenger  upon  the  street 
railroad  car,  and  its  servant,  the  conductor  thereof,  having  thrown  her  from  the 
car  witli  great  violence  out  upon  the  pavement,  whereby  she  was  seriously  in- 
jured. The  other  authorities  cited  by  said  counsel  are  cases  where  the  master 
owed  no  special  duty  to  the  party  inj  ured  by  the  servant's  act.  The  decisions  in 
the  Ohio  and  Xew  York  cases  above  referred  to  would  have  been  entirely 
sound,  no  doubt,  if  the  obligation  the  defendant  in  each  of  the  cases  was  un- 
der to  the  plaintiff  therein,  before  suggested,  had  not  existed.  But  in  view 
of  such  obligations  I  am  unable  to  discover  how  a  common  carrier  of  passen- 
gers is  exempted  from  liability  for  the  misusage  occasioned  by  the  parties  des- 
ignated by  the  carrier  to  perform  the  latter's  duty  in  transporting  such  pas- 
sengers, whetlier  it  result  from  the  malice  and  violence,  or  ordinary  negli- 
gence, of  such  parties. 

I  indorse  fully  the  language  of  Chief  Justice  Ryan  in  Craker  v.  Railway 
Co.,  36  Wis.  669,  where,  after  referring  to  the  liability  of  principals  for  will- 
ful and  malicious  acts  of  agents,  he  says:  "But  we  need  not  pursue  the  sub- 
ject, for,  however  that  may  be  in  general,  there  can  be  no  doubt  of  it  in  those 
employments  in  which  the  agent  performs  a  duty  of  the  principal  to  third  per- 
sons as  between  such  third  persons  and  the  principal.  J3ecause  the  principal 
is  responsible  for  the  duty,  and  if  he  delegate  it  to  an  agent,  and  the  agent 
fail  to  perform  it,  it  is  immaterial  whether  the  failure  be  accidental  or  willful, 
in  the  negligence  or  in  the  malice  of  the  agent;  the  contract  of  the  principal 
is  equally  broken  in  the  negligent  disregard  or  in  the  malicious  violation  of 
the  duty  by  the  agent.  It  would  be  cheap  and  superficial  morality  to  allow 
one  owing  a  duty  to  another  to  commit  the  performance  of  his  duty  to  ^  third 
person  without  responsibility  for  the  malicious  conduct  of  the  substitute  in 
performance  of  the  duty.  If  one  owe  bread  to  another,  and  he  appoint  an 
agent  to  furnish  it,  and  the  agent,  of  malice,  furnish  a  stone  instead,  the  prin- 
cipal is  responsible  for  the  stone  and  its  consequences.  In  such  cases,  malice 
is  negligence.  Courts  are  generally  inclining  to  this  view,  and  this  court  long 
since  aflirmed  it.** 

The  same  doctrine  is  maintained  in  Qoddard  v.  Railway,  57  Me.  202,  and 
is  there  supported  by  citations  to  a  large  number  of  autliorities ;  and  this  court, 
in  SiUlivan  y.Railtoay  <&  Nav.  Co.,  12  Or.  405,  7  Pac.  Rep.  508,  indorsed  it. 
The  fireman  and  brakeraan,  if  they  moved  the  engine,  or  permij/ted  it  to  be 
moved,  without  the  consent  of  the  engineer,  were  still  within  the  scope  of 
their  employment.  At  least  the  company  was  responsible  for  any  consequences 
attending  the  affair,  occasioned  by  their  negligence  or  that  of  any  person  per- 
mitted to  be  on  the  engine  assisting  in  its  management;  and  therefore  there- 
mark  of  the  judge,  "whether  within  the  scope  of  their  employment  or  not," 
could  have  done  no  injury. 

As  to  whether  there  was  hegligence  or  not  in  detaching  the  engine  from 
the  train,  running  it  over  the  Summit,  and  backing  it  down  to  the  train  in 
the  manner  shown  by  the  testimony  given  at  the  trial,  was  a  question  for  the 
jury.  Under  the  facts  shown,  I  think  the  jury  were  authorized  in  flnding 
negligence,  and  that  the  judgment  appealed  from  should  be  aflirmed. 

Having  been  of  counsel,  Strahan,  J.,  took  no  part  in  the  hearing  or  delib* 
erations  in  this  case. 
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PETITION  FOR  RJBHEARINO. 
(November  10,  1887.) 

Thayer,  J.  I  have  examined  the  petition  for  a  rehearing  filed  herein,  and 
am  unable  to  discover  therefrom  any  good  reason  for  changing  the  former 
opinion  expressed  in  this  case.  The  petition,  in  fact,  is  but  an  extended  ar-  . 
gument  apon  the  questions  already' considered,  and  I  would  deem  it  unnec- 
essary to  indicate  any  further  view,  were  it  not  for  certain  language  which 
appears  in  the  petition  of  which  the  following  is  a  copy:  '''If  the  principles 
are  to  be  applied  to  the  extent  indicated  in  the  opinion,  they  carry  the  law  of 
agency  to  the  extent  not  heretofore  enforced  or  declared  in  any  case  within 
our  knowledge,  and^  which  as  it  seems  to  us  must  tend  to  a  very  great  ex.tent 
to  render  the  transactions  of  business  by  means  of  agents  impracticable,  for 
the  reason  that  under  the  doctrine  of  this  case  the  master  or  principal  is  ren- 
dered powerless,  he  is  at  the  mercy  of  his  employes  who  may  as  his  agent, 
but  without  his  authority,  or  knowledge,  or  consent,  by  leaving  the  line  of 
their  employment,  do  wrongful  acts  enough  to  bring  bankruptcy  and  ruiri  to 
the  master  or  principal. " 

I  supposed  the  position  of  the  court  would  be  understood,  from  what  has 
already  been  announced  as  its  views  upon  that  question ;  but  counsel  seem  to 
overlook  the  principle  upon  which  the  opinion  was  based.  It  is  simply  this. 
A  common  carrier  of  passengers  undertakes  to  transport  them  safely,  and  with 
reasonable  dispatch.  That  is  an  obligation  the  common  carrier  takes  upon 
himself,  or  itself,  when  he  or  it  engages  to  carry  passengers  for  hire.  If  that 
obligation  is  broken,  the  carrier  is  liable,  whether  the  breach  results  from  the 
negligence,  misconduct,  or  malice  of  the  persons  the  carrier  employs  to  per- 
form the  obligation. 

The  question  whether  the  agent  kept  within  the  line  of  his  duty,  or  got  out 
of  it,  is  "unimportant.  A  conductor,  brakeman,  or  other  employe  upon  a  pas- 
senger train  of  cai*s,  is  employed  to  perform  certain' duties;  but  whether  he 
keep  within  (he  line  of  his  duty  or  not,  has  nothing  to  do  with  the  company's 
liability  to  a  passenger,  if  injured  through  the  fault  of  such  employe. 

A  railroad  engineer  would  have  no  right  to  get  drunk,  or  act  recklessly,  or 
maliciously,  while  running  a  train  of  care.  If  he  did  so,  he  might  be  said,  in 
one  sense,  to  be  outside  of  his  line  of  duty;  but  who  would  undertake  to  ex- 
onerate the  company  from  liability  for  an  injury  to  a  passenger  occasioned  by 
any  of  such  acts?  A  person  who  takes  passage  upon  a  train  of  cars  contracts 
with  the  company  that  he  shall  receive  good  treatment  while  in  transit.  Un- 
der such  circumstances,  could  it  reasonably  be  contended  that  the  company 
would  not  be  liable,  if  its  agents  or  servants  were  wantonly  to  inflict  abuse 
upon  such  passenger?  No  court  would  stop  to  inquire  whether  the  agent  or 
employe  was  outside  of  his  line  of  duty  or  not;  it  would  make  no  difference 
whether  he  acted  from  honest  motives  or  maliciously;  the  effect  would  be  the 
same.  The  obligation  of  the  company  would  be  violated,  and  its  liability  at- 
tach. So  with  the  obligation  to  transport  passengers  safely.  It  may  be  vio- 
lated as  well  by  the  malicious  acts  as  the  negligent  acts  of  its  employes,  and 
the  question  of  their  being  within  or  beyond  their  line  of  duty  in  such  cases 
cannot  be  considered. 

The  rule  is  different,  of  course,  where  the  act  of  the  agent  affects  a  party 
to  whom  the  company  owes  no  duty.  There  the  character  of  the  act,  as  to 
its  being  negligent  or  malicious,  becomes  important.  That  a  master  is  not 
ordinarily  liable  for  the  malicious  acts  of  his  servant  is  an  old  and  well-settled 
principle,  and  the  reason  of  the  rule  is  that  the  servant  becomes  a  principal 
when  he  commits  such  acts;  he  Is  then  outside  of  his  line  of  duty.  But  in  a 
case  like  the  one  under  consideration,  the  master  cannot  shield  himself  from 
liability  upon  any  such  grounds.  The  liability  there,  arises  out  of  another 
principle,  which  was  attempted  to  be  explained  in  the  opinion  delivered^ 
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The  exception  to  the  proof  as  to  the  kind  of  car  the  respondent  was  in  when 
the  collision  occurred  between  the  cars  and  engine  is  insisted  upon  as  error 
with  more  pertinacity  than  consideration.  The  point  is  merely  technical 
at  most.  If  the  position  of  the  appellant's  counsel  were  correct,  they  have 
very  little  to  complain  about.  They  were  certainly  not  taken  by  surprise  in 
the  proof;  it  was  not  a  matter  that  could  be  sprung  upon  them  and  they  not 
prepared  to  meet.  The  proof  related  toun  open,  visible,  notorious  fact,  which 
they  were  as  well  prepared,  to  disprove,  no  doubt,  at  one  time  as  another. 
How  could  it  have  been  important  to  apprise  the  appellant  that  the  respondent 
would  prove  the  style  and  "arrangement  of  the  car.  The  former  knew  that  it 
was  an  open  car,  that  the  seats  were  arranged  lengthwise,  and  that  the  ends 
were  entirely  open;  or,  if  that  were  not  the  fact,  they  could  have  disproved 
.it  by  its  employes  who  had  control  of  the  car,  and  by  hundreds  of  others  upon 
very  short  notice.  The  fact  was  of  3uch  a  character  that  the  appellant  could 
not  have  been  misled  in  consequence  of  the  proof.  The  counsel  for  the  ap- 
pellant seem  to  think  that  it  was  entitled  to  all  the  immunity  of  a  prisoner 
under  indictment.  The  claim  that  this  proof  tended  to  establish  another  and 
different  ground  of  liability,  to  my  mind,  is  wholly  absurd.  Proving  the 
mode  in  which  the  car  was  constructed  established  no  liability.  The  appel- 
lant had  a  legal  right  to  run  cars  of  that  character  upon  its  road,  and  the  re- 
spondent took  all  the  risk  incident  thereto  when  she  engaged  passage  upon 
them.  It  is  not  like  a  case  where  cars  are  defective  and  occasion  a  casualty 
in  consequence  thereof;  they  were  perfect  as  designed.  If  the  respondent 
had  engaged  passage  in  a  closed  car,  an  ordinary  passenger  coach,  and  the 
company  had  placed  her  in  an  open  flat  car,  there  might  have  beeii  grounds 
for  liability  in  case  of  accident.  Using  such  kind  of  car  under  the  circum- 
stances this  one  was  employed  did  not,  however,  create  any  liability,  arid  the 
fact  as  to  its  mode  of  construction  and  arrangement  was  only  important  as 
an  effect,  and  not  as  a  cause.  Its  proof  was  competent  in  order  to  show  how 
the  injury  was  received,  and  to  disprove  the  charge  of  contributory  negligence, 
and  it  evidently  was  admitted  upon  that  ground. 

There  are  no  suflicient  grounds  for  a  rehearing,  and  the  motion  will  there- 
fore be  denied. 


(15  Or.  386) 

Weber  v,  Rothchild,  impleaded,  etc. 

{Snjyreme  Coxirt  of  Oregon.    November  9*  1887.) 

Fraudulent  Conveyances — Bona  Fide  Purchaser— Consideration  Unpaid. 

Plain  tiff  brought  suit  against  her  husband  for  divorce  and  alimony,  and  against 
W.  to  set  aside  an  alleged  fraudulent  conveyance  from  the  husband  to  him,  and  to 
subject  the  property  to  the  payment  of  the  alimony.  W.  defended  as  a  bona  ^de 
purchaser.  The  consideration  of  the  deed  was  $2,500,  and  the  property  conveyed 
was  worth  $8,000  or  $9,000.  W.  on  the  same  date  of  his  allied  purchase  gave  a 
bond  agreeing  to  reconvey  within  a  given  time  for  $3,000,  and  stating  that  a  ma- 
terial part  of  the  consideration  for  his  conveyance  was  hie  agreement  to  reconvey. 
It  also  appeared  that  the  husband  had  given  abundant  cause  for  a  divorce,  and  that 
shortly  after  he  became  aware  that  his  wife  had  discovered  his  conduct  he  made 
this  conveyance.  Held,  (1)  that  the  consideration  was  so  inadequate  as  to  raise  a 
presumption  of  want  of  good  faith  in  W.;  (2)  that  it  was  necessary  for  his  answer 
and  evidence  to  show  that  he  was  a  purchaser  for  value  and  without  notice,  and 
that  plaintiff  was  not  obliged  to  prove  the  negative  of  these  facts  in  the  first  in- 
stance; .(3)  as  it  did  not  appear  that  W.  had  paid  the  consideration,  the  convey- 
ance conceded  to  be  fraudulent  on  the  grantor's  part  should  be  set  aside,  as  a  mere 
obligation  to  pay  would  not  sustain  it;  X4)  that  the  bond  created  a  trust  in  W.  for 
his  grantor's  benefit. 

Appeal  from  circuit  court,  Multnomah  county;  E.  B.  Stearns,  Judge. 

H.  1\  Bingham  and  Cornelius  Taylor,  for  respondent.  Emmons  d*  Em- 
mons  and  Joseph  Simon,  for  appellants. 

Strahan,  J.  The  objects  of  this  suit  were — First,  to  obtain  a  dissolution 
of  the  marriage  existing  between  plaintiff  and  the  defendant  Emil  Weber,  the 
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care  and  custody  of  the  children  born  of  said  marriage,  alimony,  and  one- 
third  of  the  real  property  of  the  defendant  Weber;  and,  secortd,  to  set  aside 
and  annul,  as  fraudulent,  a  certain  deed  made  by  the  defendant  Emii  Weber 
to  the  appellant  Rothchild  of  certain  property  in  Multnomah  county.  The 
deed  included  the  house  and  lot  in  the  city  of  Portland,  where  Weber  and  his 
wife  had  resided  for  a  number  of  years,  the  furniture  therein,  and  a  piece  of 
farm  land  in  Multnomah  county.  Tlie  plaintiff  obtained  a  decree  in  the  court 
below  in  accordance  with  the  pniyerof  her  complaint,  and  for  $5,000  alimony, 
and  the  conveyance  to  liothchild  was  set  aside  as  fraudulent.  From  so  much 
of  the  decree  as  annuls  this  deed  Rothchild  hasappetiled  to  this  court,  and  the 
only  questions  presented  here  for  our  consideration  are  those  between  the 
plaintiff  and  RoUichild. 

After  the  evidence  had  all  been  taken  in  the  court  below,  and  before  final 
decree,  the  court  allowed  the  complaint  to  be  amended  so  as  to  conform  the 
pleading  to  the  facts  proved.  This  amended  pleading  does  not  affirmatively 
appear  from  the  record  to  have  been  served  on  Rothchild,  nor  was  it  neces- 
sary, nor  did  he  file  an  answer  to  the  same.  The  new  matter  inserted  in  the 
amended  pleading  related  entirely  to  the  causes  of  divorce  relied  upon  by  the 
plaintiff,  and  did  not  affect  the  transaction  between  the  defendants  as  to  this 
property.  In  addition  to  this,  Rothchild  appeared  and  filed  exceptions  to  the 
referee's  report,  and,  so  far  as  appears,  his  answef  to  the  first  amended  com- 
plaint must  have  been  treated  as  an  answer  to  the  secorid  amended  complaint, 
and  it  has  been  so  treated  in  this  court.  It  has  not  been  suggested  that  there 
is  anything  in  the  plaintiffs  amended  complaint  that  is  not  as  fully  met  by 
this  appellant's  answer  to  the  first  amended  complaint  as  he  desired  to  meet 
it,  and  we  cannot  see  that  any  injury  will  result  to  any  party  by  so  treating 
it.  In  addition  to  this,  no  objection  appears  to  have  been  made  in  any  form 
in  the  court  below  to  the  state  of  the  pleadings,  but  it  is  made  here  for  the 
first  time.  We  will  therefore,  for  the  purposes  of  this  case,  treat  the  answer 
of  Rothchild  as  an  answer  to  the  plaintiff's  second  amended  complaint. 

The  complaint  alleges,  substantially,  that  on  the  third  day  of  November, 
1886,  the  defendant  Weber  left  his  place  of  abode  in  Portland,  Oregon,  and 
absconded,  and  secreted  himself  at  Denver,  Colorado,  for  the  purpose  of 
avoiding  the  service  of  a  summons  in  this  cause;  that  he  then  had  in  money 
about  $10,000,  which  he  withdi'ew  from  Ladd  &  Tilton's  bank,  in  the  city 
of  Portland,  and  that  just  prior  to  his  departure  from  this  state  he  fraudu- 
lently assigned  and  transferred  the  real  and  personal  property  in  controversy 
to  the  defendant  Rothchild,  for  the  purpose  of  hindering  and  delaying  the 
plaintiff  in  the  prosecution  of  her  suit  for  a  divorce  against  Weber,  and 
defeating  any  decree  that  might  be  made  therein;  that  the  consideration 
was  inadequate,  and  that  said  Rothchild  did  not  purchase  said  property  in 
good  faith,  but  accepted  the  conveyance  thereof  with  an  agreement  that  he 
would  reconvey  the  same  to  Weber,  or  such  person  as  he  should  designate, 
when  thereto  requested,  and  that  said  Rothchild  holds  the  same  in  trust  for 
Weber.  , 

The  separate  aiiswer  of  the  appellant  denies  the  fraud  charged,  and  then 
alleges  that  on  or  about  the  third  day  of  November,  1886,  he  purchased  the 
property  in  controversy  in  good  faith  from  the  defendant  Weber,  for  and  in 
consideration  of  the  full  sum  of  $2,500,  paid  to  said  defendant  Weber  by  this 
defendant.  The  answer  then  alleges  that  the  only  agreement  which  the  de- 
fendant Rothchild  made  with  Weber  respecting  said  property  was  in  writ- 
ing, a  copy  of  which  is  then  set  forth  in  the  answer  in  hcsc  verba.  This 
agreement  bears  even  date  with  the  deed,  and  in  effect  binds  Rothchild  in 
the  penal  sum  of  $10,000,  to  be  void  if  he  shall  perform  the  conditions  speci- 
fied in  said  writing  on  his  part  to  be  performed.  This  agreement  recites  a 
money  consideration  of  $2,500,  and  it  is  then  further  stated  in  said  writing, 
in  substance,  that  a  material  part  of  the  consideration  for  said  conveyance  is 
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the  agreement  "on  my  part  to  resell  and  reconvey  all  of  said  real  property,  and 
every  portion  thereof,  to  said  Erail  Weber,  upon  the  payment  tome  by  him  of 
the  full  sura  of  $3,000  in  gold  coin  of  the  United  States,  at  any  time  witliin  the 
period  of  one  year  from  the  date  of  this  instrument,  and  to  execute  a  good 
and  sufficient  deed  of  conveyance  for  all  of  the  said  real  property  conveying 
the  same  title  and  interest  therein  which  I  have  received  from  said  EmU 
Weber,  upon  such  payment  by  him  of  said  sum  of  ^,000  within  said  year; 
and  whereas  I  hereby  agree  to  and  with  the  said  Emil  Weber  to  execute  said 
deed  of  conveyance,  and  reconvey  all  of  said  real  property  to  him,  upon  the 
foregoing  consideration.*'  Said  agreement  further  obligated  said  Hothchild  to 
exedute  a  deed  of  conveyance  upon  the  payment  of  ^,000  within  one  year, 
conveying  the  title  to  all  of  said  real  property,  "free  from  all  incumbrances 
placed  thereon,  or  suffered  to  be  placed  thereon,  by  myself  or  my  grantees  or 
assignees  to  said  Weber," 

We  do  not  care  to  recapitulate  the  facts  touching  the  relations  between 
Weber  and  his  wife  for  some  time  prior  to  the  second  day  of  November,  1886, 
as  they  are  disclosed  by  this  record.  It  suffices  to  say  that  they  furnished 
ample  causes  for  a  divorce  in  favor  of  the  plaintiff,  and  that  these  facts  ap- 
peared to  have  come  to  the  knowledge  of  the  plaintiff  not  long  prior  to  that 
time,  and  the  defendant  Weber  also  became  aware  about  that  time  that  his 
wife  liad  acquired  a  knowledge  of  the  facts  upon  which  this  suit  is  founded. 
The  facts  and  circumstances  leave  no  doubt  in  the  mind  of  the  court  that  the 
conveyance  to  Rothchild  was  made  and  designed  by  Weber  to  defeat  the  plain- 
tiff in  tlie  recovery  of  any  part  of  his  (Weber's)  property,  or  of  alimony  in 
her  contemplated  suit  for  a  divorce.  But  it  is  argued  by  counsel  that,  how- 
ever fraudulent  may  have  been  his  acts,  Rothchild  must  remain  unaffected, 
unless  the  evidence  proves  that  he  had  knowledge  of  such  fraudulent  intent, 
and  participated  in  it.  This  is  undoubtedly  true,  if  Rothchild^s  acts  were  in 
good  faith.  But  here  two  material  facts  appear  which,  under  all  the  circum- 
stances, are  of  so  cogent  a  character  that  tliey  seem  to  call  upon  him  for  an 
explanation;  in  other  words,  that  he  should  show  that  he  paid  a  valuable  con- 
sideration for  the  property,  and  that  he  did  it  without  notice.  The  first  is 
that  he  made  the  contract  set  up  in  his  answer,  which,  in  the  absence  of  any 
explanation,  may  well  be  regarded  as  creating  a  secret  trust  for  Weber's  own 
use  and  benefit;  and  the  second  is  tliat  the  only  evidence  offered  on  the  sub- 
ject tends  to  prove  that  the  property  in  controversy  was,  at  the  time  of  the 
conveyance,  of  the  value  of  from  $6,000  to  $8,000.  In  addition  to  this,  the 
rental  value  and  use  of  the  property  in  Portland  alone,  as  shown  by  Mr.  Roth- 
child's  affidavits  filed  in  this  cause  and  used  upon  his  motion  to  dissolve  the 
injunction  herein,  is  $75  per  mouth.  Estimating  the  value  of  this  prop- 
erty according  to  the  income  which  it  is  capable  of  producing,  it  ought  to  be 
woVth,  at  the  very  least,  from  $6,000  to  $7,500,  which,  added  to  the  value  of 
the  farm,  ($1,500,)  also  included  in  the  deed,  and  we  have  an  aggregate  value 
of  from  $8,000  to  $9,000.  To  sell  this  property  for  $2,500  was  too  great  a 
sacrifice.  The  price  alleged  to  have  been  paid  was  so  entirely  inadequate  as 
to  have  put  a  prudent  man  on  inquiry.  But  without  placing  the  decision  of 
this  case  on  the  ground  suggested,  there  is  another  question  presented  which 
deservas  attention.  It  is  the  purchaser  for  value  and  without  notice  from  a 
fraudulent  grantor  who  is  protected  under  the  statute.  Does  the  defendant's 
answer  show  him  to  be  such  purchaser?  To  constitute  a  good  defense  facts 
must  be  alleged  showing  that  the  purchaser  paid  a  valuable  consideration  for 
the  property;  that  at  the  time  of  the  payment  he  had  no  notice  of  the  out- 
standing equity,  or,  as  in  this  case,  of  the  fraudulent  intent  of  his  grantor, 
and  that  he  acted  in  good  faith.  The  same  elements  that  were  necessary  to 
constitute  a  good  plea  in  bar  in  this  class  of  cases  under  the  former  equity 
practice  are  necessary  to  make  a  good  answer  under  the  Code.  The  Code  has 
only  abolished  forms;  it  has  not  destroyed  substance.     The  answer  must 
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therefore  "aver  that  the  person  who  conveyed  or  mortgaged  to  the  defendant 
was  seized  in  fee,  or  pretended  to  be  so  seized,  and  was  in  possession  if  the 
conveyance  purported  an  immediate  transfer  of  the  possession  at  the  time 
when  he  executed  the  purchase  or  mortgage  deed.  It  must  aver  a  convey- 
ance, and  not  articles  merely ;  for  if  there  are  articles  only,  and  the  defendant 
is  injured,  he  may  sue  at  law  upon  the  covenants  in  the  articles.  He  must 
aver  the  consideration  for,  and  the  actual  payment  of,  it;  a  consideration  se- 
cured to  be  paid  is  not  sufficient."  Story,  Eq.  PI.  §  805.  Further:  "The 
plea  must  also  deny  notice  of  the  plaintiff*s  title  or  claim  previous  to  the  exe- 
cution of  the  deed  and  payment  of  the  consideration;  and  the  notice  so  de- 
nied must  be  notice  of  the  existence  of  the- plaintiff's  title,  and  not  merely 
notice  of  the  existence  of  a  person  who  could  claim  under  that  title.  ♦  *  ♦ 
But  the  notice  of  fraud  must  also  be  denied  generally,  by  way  of  averment  in 
the  plwi;  otherwise  the  iact  of  notice  or  of  fraud  will  not  be  at  issue.  *  *  *" 
Story,  Eq.  PI.  g  806.  Tested  by  these  rules,  the  defendant's  answer  seems 
wholly  wanting  in  substance  to  present  the  question  sought  to  be  litigated 
liere.  It  is  true  there  is  no  reply  to  the  defendant's  answer  sent  up  in  this 
record;  but  the  answer  being  wholly  lacking  in  substance,  it  is  conceived 
that  no  reply  was  actually  necessary.  The  failure  to  reply  only  admits  ma- 
terial facts  that  are  well  pleaded.  It  is  the  bona  fide  purchaser  for  value,  in 
good  faith,  and  without  notice,  who  is  entitled  to  the  protection  of  a  court  of 
equity  as  againt  the  person  sought  to  be  defrauded  by  the  conveyance. 

And  this  brings  us  to  the  examination  of  a  very  important  question  in  this 
case,  and  that  is  this:  Is  the  plaintiff  required  to  prove  a  negative  by  show- 
ing that  the  defendant  did  not  pay  a  valuable  consideration?  or,  having 
shown  the  fraudulent  intent  and  purpose  of  the  grantor,  may  he  stop  and  re- 
quire the  grantee  to  prove  that  he  paid  value  in  order  to  protect  his  title? 
Here  the  defendant  Uothchild  has  alleged  facts  in  one  part  of  his  answer 
tending  to  show  that  he  is  a  bona  fide  purchaser  for  value,  without  notice,  of 
this  property,  but  he  has  offered  no  evidence  whatever  on  these  issues.  The 
plea  of  a  bona  fide  purchaser  for  value,  as  here  alleged,  is  an  affirmative 
defense  interposed  by  the  defendant,  and  in  this  connection  it  is  not  per- 
ceived that  it  differs  from  other  affirmative  defenses.  The  party  having  the 
affirmative  of  the  issue  must  offer  evidence  to  support  it. 

Another  rule  of  law,  equally  elementary,  which  is  frequently  applied  In 
such  cases,  is  that  when  a  fact  is  peculiarly  within  the  knowledge  of  a  party 
he  must  furnish  the  necessary  evidence  of  such  fact.  In  speaking  of  a  con- 
veyance found  to  be  fraudulent  on  the  part  of  the  grantor  in  Tredwell  v. 
Graham.  88  N.  C.  208,  the  supreme  court  of  that  state  said:  "The  deed 
itself,  though  evidence  conclusive  as  to  all  matters  between  the  parties,  fur- 
nishes no  evidence  of  the  truth  of  the  matters  contained  in  its  recitals  as 
against  strangers;  for  as  to  them  it  is  strictly  res  inter  alios  acta.  Claywell 
v.  McQimpsey,  4  Dev.  89;  Oriffin  v.  Tnpp,  8  Jones,  (N.  C.)  64.  If  voluntary, 
the  law  pronounces  it  fraudulent  as  to  creditors,  and  he  who  took  it  must 
have  had  notice  of  that  fact.  As  said  by  Pearson,  C.  J.,  in  Cannier  v.  Co66, 
77  N.  C.  30,  when  a  grantor  executes  a  deed  with  intent  to  defraud  his  cred- 
itors, the  grantee  can  only  protect  his  title  by  showing  that  he  Is  a  purchaser  . 
for  a  valuable  consideration,  and  without  notice  of  the  fraudulent  intent  on 
the  part  of  his  grantor."  And  in  Callan  v.  Statham^  23  IIow.  477,  it  Is  said: 
"As  they  aver  the  payment  waa  a  transaction  between  themselves,  and  ttie 
principal  part  of  a  note  held  by  the  vendee,  which  he  surrendered,  the  evi- 
dence  in  respect  to  which  is  therefore  exclusively  within  their  own  knowl- 
edge, it  would  have  been  more  satisfactory  if  they  had  given  some  proof  In 
support  of  the  answers,  especially  when  there  were  other  accompanying  cir- 
cumstances tending  to  excite  distrust  and  suspicion  as  to  the  bona  fides  of  the 
deed." 

So,  also,  in  Moshier  v.  Knox  College^,  32  111.  155,  the  same  rule  was  applied 
in  a  similar  case.    The  court  said:    "But  apart  from  all  this,  the  appelleea 
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ought  to  retain  this  decree,  because  it  is  shown  the  indebtedness  was  for  the 
purchase  money  of  the  premises,  and  appellant  has  not  shown  he  was  a  hona 
fide  purchaser  for  a  valuable  consideration,  paying  his  money  at  the  time,  on 
the  faith  of  the  title  so  purchased.  It  was  inwimbent  on  the  appellant  to 
show  not  only  that  he  had  a  conveyance  for  this  land,  legal  in  form,  but  that 
he  actually  paid  for  the  land.  It  is  not  sufficient  that  he  may  have  secured 
the  payment  of  the  purchase  money;  he  must  have  paid  it  in  fact  before  he 
had  any  notice  of  the  appellee's  equitable  title.  This  is  an  essential  element 
in  the  equity,  which  must  exist  in  order  to  support  appellant's  claim,  which 
he  attempts  to  uphold.  If  he  has  not  paid  the  purchase  money,  no  wrong  is 
done  him  by  taking  from  him  a  legal  title  which  cost  him  nothing.**^  And  the 
,  same  principle  is  stated  and  applied  in  Sewing- Machine  Co,  v.  Zeigler,  58  Ala. 
221;  Zimmer  v.  Miller,  64  Md.  296;  Venahley.Bank,2Vidi.  107;  Zelnickerv, 
Brigham,  74  Ala.  598;  Purkitt  v.  Polack,  17  Cal.  327;  Broim  v.  Texas  Cac- 
tus U,  Co.,  64  Tex.  396;  and  the  principle  is  stated  as  elementary  in  Bump, 
Fraud.  Conv.  5S.     " 

There  is  another  objection  I  think  equally  fatal  to  the  defendant's  claim. 
The  writing  which  the  appellant  set  up  in  his  answer  was  made  by  him  at 
the  same  time  of  the  execution  of  the  deed;  at  least  they  both  relate  to  the 
same  subject-matter,  bear  even  date,  and  are  between  the  same  parties.  We 
must  therefore  hold,  especially  in  the  absence  of  any  evidence  to  the  contrary, 
that  they  were  executed  at  the  same  time,  and  taken  together  they  constitute 
one  entire  transaction.  Taken  together,  then,  their  effect  was  to  create  a  trust 
in  favor  of  Weber.  This  effect  becomes  distinctly  manifest  when  the  terms 
of  the  bond  are  considered.  It  is  therein  declared  that  "one  of  the  i induce- 
ments, and  a  material  part  of  the  consideration  for  said  conveyance,  is  the 
agreement  on  my  part  to  resell  and  recon vey  all  of  stud  real  property,  and  every 
portion  thereof,  to  said  Emil  Weber,  upon  the  payment  to  me  by  him  of  the 
full  sum  of  S3,000,"  etc.  The  meaning  of  this  clause  evidently  is  that  the 
right  to  purchase  was  a  part  of  the  consideration  for  the  deed,  and  in  this 
way  a  valuable  right  or  interest  was  reserved  to  the  grantor,  and  this  of  itself 
would  render  the  deed  fraudulent  and  void.     8ims  v.  Oaines,  64  Ala.  392. 

It  follows  from  the  views  expressed  that  there  wiis  no  error  committed  by 
the  court  below,  and  its  decree  is  affirmed. 

Lord,  C.  J.,  concurs  in  the  result. 

(15  Or.  404)  '. 

BuDD  v\  Multnomah  St.  Ky.  CJo. 

(Supreme  Court  of  Oregon.    November  15,  1887.) 

Corporation — Franchise— Estoppel  to  Claim. 

Plaintiff  procured  a  charter  for  a  street  railway,  and  induced  others  to  invest  in 
the  enterprise,  and  formed  the  defendant  company  to  construct  and  operate  the  rail- 
way, and  the  company  did  build  it  and  operated  it  and  collected  fares.  At  the  time 
the  company  was  incorporated  it  was  verbally  agreed  between  the  plaintiff  and  the 
other  shareholders  that  the  company  should  own  and  use  the  franchise  for  its  own 
use.  Plaintiff  was  a  director  and  superintendent  of  the  company,  and  brought  this 
action,  claiming  exclusive  right  to  the  franchise,  and  to  recover  damages,  on  ac- 
count of  the  unlawful  disturbance  by  the  defendant  of  the  plaiutifl''s  rights,  by 
operating  said  railway  to  the  exclusion  of  the  plaintiff.  Jlefd,  that  the  plaintiff 
could  not  set  up  his  own  acts  as  superintendent  and  director  t^  the  wrong  com- 
mitted by  the  defendant  of  which  he  complained,  and  that  he  was  precluded  by  his 
acts  and  acquiescence  from  complaining  that  defendant's  acts  were  wrongful. 

Appeal  from  circuit  court,  Multnomah  county;  E.'D.  Shattuck,  Judge. 
B,  T.  Bingham  and  McDougall  &  Bower,  for  appellant.     B.  Killen  and 
/.  C.  Moreland,  for  respondent.  * 

Straiian,  J.  This  is  an  action  to  recovet  damages  against  the  defendant, 
kkt  the  rate  of  $1,000  per  month,  from  and  after  the  twentj'-third  day  of 
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October,  1882,  for  tlie  allpgeil  unlawful  disturbance,  by  the  defendant,  of  tlio 
plaintiff,  in  the  use  and  enjoyment  of  a  certain  franchise  granted  by  the  city 
of  Portland  to  the  plaintiff.  The  franchise  set  up  in  the  complaint  is  the 
right  and  privilege  to  lay  down  and  maintain  an  iron  railroad  track  or  tracks, 
and  to  operate  street  railways  within  the  city  of  Portland,  upon  certain 
streets  mentioned  in  the  ordinance  making  the  grant.  The  grant  is  made  to 
D.  E.  Budd,  and  such  other  person  or  persons  as  he  may  associate  with  him- 
self therein.  The  complaint  alleges  compliance  with  the  terms  of  the  ordi- 
nance on  the  part  of  Budd.  Tlie  manner  of  such  compliance  is  fully  alleged. 
It  is  stated  that  on  or  about  June  14,  1882,  this  plaintiff  and  others  duly 
incorporated  themselves  under  the  name  of  the  Multnomah  Street  Railway 
Company,  and,  as  such  corporation,  t?iey  purchased  the  materials,  constructed 
a  line  of  street  railway  in  accordance  with  the  terms  of  said  ordinance  No. 
3,477,  and  in  such  manner  as  to  comply  with  the  t^rms  and  requirements  of 
said  ordinance;  *.  ♦  *  "and  thereafter  they  procured  street-railway  cars  of 
the  kind  required  by  said  ordinance,  and  placed  them  upon  the  lines  of  said  rail- 
way, provided  horses  for  drawing  the  same,  and  placed  the  said  railway  and 
cars  in  complete  order  and  condition  for  operating  the  s^me,  in  the  manner 
and  subject  to  all  the  terms,  restrictions,  and  conditions  in  said  ordinance 
Xo.  3,477  contained  and  required;  that  the  plaintiff  ptbtured  the  construction 
of  said  street  railway,  and  the  obtaining  of  said  horses  and  purchase  of  said 
cars,  as  aforesaid,  by  the  Multnomah  Street  Railway  Company,  but  he  never 
assigned  the  wh6le  or  any  portion  of  said  right  and  privilege  granted  to  him 
by  ordinance  Xo.  3,477  to  defendants;  that  plaintiff  never  assigned  the  whole 
or  any  portion  of  the  franchise  or  privilege  granted  to  him  by  said  ordinance 
Xo.  3,477  aforesaid,  nor  has  he  even  associated  with  him  any  person  or  per- 
sons whatever,  in  the  use  and  enjoyment  of  the  same;  and  ever  since  said 
June  12,  1882,  he  has  been,  and  now  is,  the  sole  owner  of  said  franchise,  and 
of  all  the  rights,  privileges,  and  immunities  lawfully  pertaining  thereto,  or 
existing  thereunder."  It  is  then  alleged,  in  substance,  that  on  the  twenty- 
third  day  of  October,  1882,  the  plaintiff  was  the  sole  and  exclusive  owner  of 
the  right  of  carriage  and  conveyance  of  passengers  thereon  and  over  the  same 
for  hire  in  the  railway  cars  aforesaid.  Nevertheless  the  said  defendant,  the 
Multnomah  Street  Railway  Company,  not  being  the  owner  of  said  franchise 
and  privilege,  or  of  any  interest  therein,  and  not  being  associated  with  the 
plaintiff  therein,  but  well  knowing  the  premises,  and  contriving  to  disturb 
and  injure  the  plaintiff  in  the  peaceable  and  lawful  enjoyment  and  use  of 
his  said  franchise  of  operating  said  street  railway,  and  carrying  passengers 
thereon  for  hire,  on  the  said  twenty-third  day  of  October,  1882.  and  continu- 
ously thereafter,  ever  since,  to  the  present  time,  injuriously,  unlawfully,  and 
against  the  will  of  the  plaintiff,  has  claimed  the  street-railway  and  cara  and 
horses  as  its  own,  and  has  possessed  itself,  to  the  entire  exclusion  of  plaintiff, 
of  said  street  railway  cars  and  horses,  and  has  occupied  by  the  said  railway 
track,  cars,  and  horses  the  portions  of  the  streets  aforesaid,  upon  which  he 
has  the  right,  as  against  the  defendants,  to  maintain  and  operate  a  street 
railway,  and  has  thereby  prevented  the  plaintiff  from  maintaining  and  operat- 
ing a  street  railway  thereon  as  he  otherwise  could  and  would  have  done, 
and  has  carried  and  conveyed  divers  passengers  for  hire,  over  and  upon  said 
street  railway  heretofore  mentioned  and  described,  and  continues  so  to  do  up 
to  the  present  time;  and  that  by  reason  thereof  the  plaintiff  has  been  deprived 
of  divers  profits  and  emelnments,  which '  would  otherwise  have  arisen  and 
accrued  to  him  from  tlie  enjoyment  of  said  franchise,  and  has  been  greatly 
disturbed  in  the  possession  thereof,  and  his  right  and  title  thereto,  to  his  dam- 
age in  the  sum  of  $1,000  per  month  from  said  twenty-third  day  of  October, 
1882.  The  prayer  is  for  judgment  against  the  defendant  for  the  sum  of  $1,000 
per  month,  from  said  twenty-third  day  of  October,  1882;  "and  for  the  posses- 
.sion  of  his  franchise  and  privilege  aforesaid,"  and  for  costs,  etc. 
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This  is  the  second  appeal  in  this  cause.  When  it  was  formerly  here»  it  was 
upon  a  demurrer  to  the  complaint,  and  this  court  then  reversed  the  ruling  of 
the  court  below  sustaining  the  demurrer,  and  remanded  the  cause  for  further 
proceedings.  This  court  then  said:  "The  main  question  presented  by  the 
demurrer  was  whether  the  appellant,  when  he  incorporated  with  others  under 
the  name  of  the  Multnomah  Street  Railway  Company,  necessarily  made  the 
company  the  grantee  of  the  franchise,  whether  he  thereby  ipso  facto  asso- 
ciated with  himself  therein  the  other  persons  so  as  to  entitle  them  to  the  rights 
and  privileges  granted  by  the  ordinance.  Can  the  allegation  in  the  complaint 
that  the  appellant  had  never  associated  with  himself  any  person  or  persons 
whatever  in  the  use  and  enjoyment  of  the  franchise  be  true,  in  view  of  the 
fact  that  he  and  others  incorporated  themselves  under  said  name,  and  that  the 
corporation  purchased  material  and  constructed  and  equipped  the  railway  as 
required  by  the  ordinance  by  which  the  right  was  granted,  and  that  the  priv- 
ilege of  building  the  road,  and  equipping  and  operating  it,  with  the  right  to 
exact  fare  for  transporting  passengers  thereon,  is  a  positive  right,  and  has  an 
identity  distinct  from  the  structure  and  equipage  of  which  there  can  be  no 
doubt?  The  appellant  had  the  option,  under  the  ordinance,  to  reserve  the 
privilege  to  himself  exclusively,  or  have  it  vest  in  himself  or  others  whom  he 
might  associate  with  himself  therein.  He  could  have  contracted  w^ith  some 
construction  company  to  build  and  equip  the  road  for  him  for  a  compensation 
to  be  paid  therefor,  and  retained  exclusive  ownership  of  the  franchise;  or  he 
could  have  associated  with  himself  such  company,  and  thereby  admitted  its 
members  to  a  joint  proprietorship  in  it.  He  alleges  in  his  complaint  that  he 
adopted  the  former  coui-se,  and  whether  that  is  true  or  not  depended,  in  the 
opinion  of  this  court,  upon  proof  of  facts.    ♦    ♦    *  " 

I  have  made  this  long  extract  from  the  opinion  for  the  reason  it*  has  not 
been  published,  and  for  the  f urtner  reasons  that  it  has  become  the  law  of  the 
case,  and,  so  far  as  the  facts  are  the  same,  must  govern  on  this  appeal.  When 
the  case  was  returned  to  the  court  below,  an  answer  was  filed  by  the  defend- 
ant, issues  of  fact  being  duly  joined.  The  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  which  trial  resulted  in  findings  and  judgment 
for  the  defendant,  from  which  judgment  this  appeal  is  taken.  No  exceptions 
were  taken  upon  the  trial  to  the  admission  of  evidence,  and  the  case  is  here 
upon  the  questions  of  law  arising  on  the  findings. 

So  much  of  the  findings  of  fact  as  are  necessary  to  a  proper  understanding 
of  the  legal  questions  discussed  are  as  follows: 

"(2)  That  on  the  tenth  day  of  July,  1882,  said  D.  E.  Budd,  W.  A.  Scoggin, 
and  E.  J.  Jeffrey  entered  into  a  mutual  oral  agreement,  whereby  it  was  mut- 
ually agreed  and  understood  by  each  of  said  parties  that  said  W.  A.  Scoggin 
and  E.  J.  Jeffrey  should  join  with  said  D.  E.  Budd  in  the  execution  of  the 
bond  which  said  Budd  was  by  ordinance  required  to  file  with  the  auditor  of 
said  city,  and  that  said  Budd  and  Scoggin  and  Jeffrey  would  thereupon  join 
and  associate  together  on  equal  terms,  and  exercise  and  use  the  franchise 
granted  to  said  Budd  and  his  associates  by  said  ordinance,  and  together  build 
and  operate  and  own  in  common  and  in  equal  shares  the  street  i-ailroad  con- 
templated and  provided  for  by  &aid  ordinance;  and  thereupon,  in  pursuance 
of  said  agreement  and  understanding,  said  Scoggin  and  Jeffrey,  on  said  tenth 
of  July,  1882,  did  join  said  Budd  in  the  execution  of  a  bond  conditioned  as  re- 
quired by  said  ordinance,  and  the  same  was  on  said  tenth  of  July,  1882,  ap- 
proved by  the  mayor  of  said  city,  and  on  the  next  day  filed  with  the  auditor 
of  said  city,  along  with  the  written  acceptance  of  said  Budd,  of  the  tenns  and 
conditions  of  said  ordinance  as  required  thereby. 

"(3)  That  on  the  thirteenth  day  of  July,  1882,  said  D.  E.  Budd,  W.  A. 
Scoggin,  and  E.  J.  Jeffrey  orally  agreed  with  each  other  that  they  would  form, 
or  cause  to  be  formed,  a  corporation,  under  the  laws  of  Oregon,  in  which  they 
would  be  equal  owners  of  stock  for  the  purpose  of  constructing  and  operating 
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tlie  railroad  contemplated  by  said  ordinance,  and  of  using  the  franclilse 
granted  thereby,  and  they  did  thereupon,  on  said  thirteenth  day  of  July,  1882, 
cause  to  be  formed  a  corporation  known  as  the  *  Multnomah  Street  Railway 
Company,'  the  defendant  herein,  and  said  Budd,  Scoggin,  and  Jeffrey  sub- 
scribed each  $10,000  to  the  capital  stock  of  said  company,  and  said  Eudd, 
Jeffrey,  and. Scoggin  orally  agreed  each  with  the  other  that  said  corpomtion 
should  use,  own,  and  exercise  the  franchise  granted  by  said  ordinance,  and 
construct  and  operate  the  roads  provided  thereby  for  its  own  use  and  benefit; 
but  said  Budd  did  not  then  nor  has  he  ever  executed  any  written  assignment, 
transfer,  or  cbnveyance  of  the  franchise  granted  by  said  ordinance,  nor  did  he 
make  any  other  written  articles  of  agreement  or  association  with  said  Scoggin 
and  Jeffrey  than  the  articles  of  incorporation  of  the  defendant  company. 

"(4)  That  by  articles  of  incorporatioli  the  defendant  corporation,  among 
other  things,  proposed  to  build,  own,  and  operate  street  railways  in  the  city 
of  Portland,  Qregon,  and  to  acquire,  by  purchase  or  otherwise,  any  street  rail- 
way constructed  by  any  other  person,  and  also  to  acquire,  by  purchase  or  oth- 
erwise, any  franchise  granted  by  the  city  of  Portland  for  the  construction  and 
operating  of  any  street  railways  1n  said  city.  . 

**(5)  That  said  corporation  duly  perfected  its  organization,  and  E.  J.  Jef- 
frey and  W.  A.  Scoggin  and  D.  E.  Budd  constituted  the  stockholders,  and 
were  the  directors  of  said  corporation,  and  E.  J.  Jeffrey  was  elected  and  acted 
as  president,  W.  A.  Scoggin  was  elected  and  acted  as  secretary,  and  D.  E. 
Budd  was  elected  and  acted  as  superintendent  of  said  corporation,  and  under 
that  organization  the  said  corporation  proceeded  to  the  execution  of  the  pur- 
poses of  its  incorporation. 

"(6)  That  said  E.  J.  Jeffrey  and  W.  A.  Scoggin,  relying  upon  and  by  rea- 
son of  the  mutual  agreement  and  understanding  had  and  entered  into  between 
them  and  said  Budd,  mentioned  in  paragraphs  2  ^nd  3  of  these  findings,  each 
paid  up  the  subscriptions  made  by  them  to  the  capital  stock  of  said  corpora- 
tion, being  the  sum  of  $10,000  each,  and  said  corporation,  by  said  Jeffrey  as 
president  and  director,  and  said  Scoggin  as  director  and  secretary,«and  said 
Budd  as  director  and  superintendent,  proceeded  to  construct  on  said  Washing- 
ton and  Eleventh  streets  an  iron  railway,  and  to  equip  the  same  at  a  cost  of 
about  twenty  thousand  dollars,  and  to  opei*ate  the  same,  and  to  use  and  exer- 
cise the  franchise  granted  by  said  ordinance  No.  3,477,  and  continued  to  do  so 
from  about  January,  1883,  until  the  commencement  of  this  action;  and  dur- 
ing said  period  the  defendant,  under  and  by  virtue  of  the  franchise  granted 
by  ordinance  No.  3,477,  has  collected  and  received  from  passengers  carried 
upon  its  road  on  Washington  and  Eleventh  streets  large  sums  of  money,  but 
.  the  evidence  does  not  show  how  much,  nor  does  it  furnish  any  basis  for  an 
account  of  the  receipts  and  expenses  of  operating  said  railway,  or  of  the  profits 
of  said  franchise. 

"(7)  That  said  D.  E.  Budd,  defendant,  was  superintendent  of  the  defend- 
ant corporation  for  about  nine  months,  and  took  charge  of  the  work  of  con- 
structing the  road  in  Washington  arid  Eleventh  streets,  and  of  the  operating 
of  said  road  after  it  had  been  built  and  furnished,  and  received  for  his.  services 
in  that  behalf  a  salary  from  the  defendant  corporation  of  $100  a  month. 

"(8)  That  said  D.  E.  Budd,  up  to  about  the  time  of  the  commencement  of 
this  action,  acquiesced  in  and  fully  consented  to  and  in  the  claims  of  the*de- 
fendant  corporation  in  respect  to  the  exercipe  of  said  franchise  by  it,  and  in 
respect  to  the  ownership  of  said  road  and  franchise  as  set  forth  in  these  find- 
ings, and  did  not,  prior  to  the  commencement  of  this  action,  demand  from 
said  defendant  corporation  the  possession  of  said  streets,  or  any  portion  thereof. 
Said  D.  E.  Budd  did  not  furnish  any  money  for  the  construction  of  said  rail- 
way, but  the  said  railway  was  wholly  constructed  with  funds  provided  by  the 
defendant  corporation,  and  contributed  by  the  said  E.  J.  Jeffrey  and  W.  A. 
Scoggin  as  stockholders. 
v.l5p.no.ll— 42 
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**(9)  That  said  franchise,  independent  of  the  railway  and  equipment,  is  of 
the  value  of  ten  thousand  dollars,  (^10,000.)" 

As  conclusions  of  law,  the  court  found  that  the  plaintiff  was  not  entitled 
to  the  possession  of  the  franchise,  but  that  tlie  defendant  was  entitled  to  such 
possession.  There  were  no  findings  as  to  the  amount  of  damages,  and,  so  far 
as  appears  from  this  record,  there  was  no  evidence  offered  on  that  subject. 

I  do  not  understand  that  an  action  at  law  will  lie  for  the  recovery  of  the 
possession  of  a  franchise.  It  is  wholly  intangible,  and  not  capable  of  any 
kind  of  physical  identification  or  delivery.  Therefore  a  judgment  that  a  party 
recover  such  an  "airy  nothing"  would  be  incapable  of  enforcement  by  the  or- 
dinary form  of  process  provided  for  the  enforcement  of  the  final  judgments  of 
the  courts  in  this  state.  But,  as  I  understand  it,  this  action  is  in  substance 
what  would  be  regarded  at  common  law  an  action  on  the  case  to  recover  dam- 
ages for  the  disturbance  of  the  plaintiff  in  the  enjoyment  of  a  franchise,  and 
there  can  be  no  doubt  that  such  an  action  will  lie.  1  Chitty,  PI.  131-142.  But 
in  such  case  it  is  damages  for  the  wrong  done  which  the  party  recovers,  and 
not  the  possession  of  the  particular  franchise.  And  this,  in  effect,  was  what 
was  held  by  this  court  on  the  former  appeal.  In  this  view  of  the  law,  no 
damages  having  been  found  for  the  plaintiff,  it  is  difficult  to  see  on  what 
ground  he  would  be  entitled  to  any  relief  here,  even  though  we  should  be  of 
the  opinion  that  the  findings  show' him  to  be  still  the  exclusive  owner  of  the 
franchise  granted  to  him  by  the  city  of  Portland.  But,  as  has  been  shown, 
this  court  held  on  the  former  appeal  that  the  plaintiff  might  have  associated 
with  himself  such  company  the  defendant,  and  thereby  admit  its  members  to 
a  joint  proprietorship  in  the  enjoyment  of  the  franchise  in  question,  and  that 
whether  he  had  done  so  or  not  was  a  question  of  fact  to  be  determined  by 
proof.     The  findings  of  fact,  I  think,  settle  this  question  against  the  plaintiff. 

He  did  associate  with  hin^iself  Jeffrey  and  Scoggin,  and  the  three  associates 
built  the  street  railway  for  the  purpose  of  using  and  enjoying  the  identical 
franchise  which  had  been  granted  to  the  plaintiff.  To  all  of  these  proceedings, 
the  findings  show,  the  plaintiff  fully  assented,  and  in  fact  assisted  in  carry- 
ing them  into  full  effect.  Do  these  acts  constitute  a  wrong  to  plaintiff? 
Thome  v.  MosJier,  20  N".  J.  Eq.  257.  I  cannot  perceive,  under  these  findings, 
what  wrong  the  plaintiff  has  suffered  by  the  acts  of  the  defendant.  It  was 
argued  here  that  the  defendant  was  bound  to  produce  some  writing  by  which 
the  plaintiff  had  conveyed  to  it  the  franchise  described  in  the  complaint; 
that,  without  writing  signed  by  the  plaintiff,  defendant  was  a  trespasser. 

We  do  not  find  it  necessary  to  decide  at  this  time  whether  the  right  to  lay 
down  a  railroad  track  in  the  streets  of  the  city  of  Portland,  to  run  cars 
thereon,  and  to  take  fare  therefor,  is  an  estate  or  interest  in  land,  so  as  to  re-* 
quire  a  writing  to  convey  it  or  as  to  whether,  lying  in  a  grant,  it  can  only 
pass  by  deed.  The  findings  show  such  consent,  acts,  and  acquiescence,  and 
the  expenditure  of  money,  on  the  faith  of  the  grant,  with  the  plaintiff's  con- 
sent, as  to  preclude  him  from  now  claiming  that  the  defendant's  acts  were 
wrongful.  He  was  the  active  and  efiicient  cause  of  the  defendant's  making 
large  expenditures  of  money;  he  was  one  of  its  officers  at  the  very  time,  and 
superintendent  of  the  work.  We  could  not  allow  him  to  now  set  up  his  own 
acts  as  such  superintendent  as  the  identical  wrong  committed  by  the  defend- 
aift  of  which  he  now  complains. 

In  addition  to  this,  the  grant  was  to  "D.  E.  Budd,  and  such  other  p^wn 
or  persons  as  Tie  may  associate  with  himself  therein.'*  1  am  inclined  to 
think  this  grant  carried  the  thing  granted  directly  to  Budd' s  associates  equally 
with  himself,  and  that  the  act  of  association  was  all  that  was  necessary  to 
point  out  and  identify  the  grantees,  and  that,  for  this  purpose,  no  writing 
was  necessary;  but,  if  writing  were  necessary,  the  signing  of  the  articles  of 
incorporation  of  the  defendant  company  would  be  sufficient. 

The  principle  here  stated  is  somewhat  analogous  to  that  involved  in  Water- 
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Works  V.  San  Francisco,  22  Cal.  434.  It  was  there  held,  when  the  grant 
was  to  George  H.  Ensign  and  his  associates,  and  their  assigns,  who  sliould 
within  60  days  organize  themselves  in  conformity  with  the  laws  regulating 
corporations,  that,  as  spon  as  the  corporation  was  organized,  the  franchise 
granted  passed  to  it  by  operation  of  law,  without  any  formal  assignment. 
And  the  term  ** associates*'  received  a  similar  construction  in  a  case  involving 
principles  akin  to  that.  State  v.  Sibley,  25  Minn.  387  And  I  think  the 
reasoning  of  the  court  in  Bank  v.  JBoynton,  11  Cush.  369,  tends  to  support 
the  view  suggested. 

Lord,  C.  J.  If  the  proper  construction  of  the  words,  "and  such  other  per- 
sons as  he  may  associate  with  himself  therein . "  is  that,  by  the  act  of  associating 
others  with  him,  the  ordinance,  ex  propria  t^gore,  vests  the  franchise  in  them 
jointly,  as  intimated  in  the  opinion,  that  construction  is  decisive  of  the  case, 
and  upon  that  ground  I  can  concur  in  the  result.  On  the  other  hand,  if  such 
words  mean  that  the  grant  of  the  franchise  is  to  Budd,  and  only  to  such  persons 
as  he  may  associate  with  himself  therein  when  he  so  elects,  and  they  agree  to 
become  such  associates,  then,  as  the  subject-matter  of  the  grant  is  an  incorporeal 
hereditament,  and  lies  in  grant,  it  can  only  pass  from  him  to  them  by  deed, 
and  the  judgment  of  the  court  below  is  error,  and  ought  to  be  reversed.  It 
was  on  this  last  theory  that  the  case  wa^  tried,  and  the  argument  made  here; 
the  chief  controversy  being  as  to  the  validity  of  a  parol  agreement  to  effect 
such  transfer.  The  court  held  it  sufficient,  which  I  think  was  manifest 
error. 

Thayer,  J.,  expressed  no  opinion,  but  concurred  in  the  result, 

J15  Or.  413) 

Budd  v.  Multnomah  St.  By.  Co.  and  others. 

{Supreme  Court  of  Oregon.    November  15,  1887.) 

1.  Corporations — Stock — Salb  roB  Non-Payment  of  Aasbssmknts. 

Hili'sMiscLawsOr.  §  3221,  subd,  6,  enacts  that  corporations  way  **  makeby-laws" 
for  tbesaleof  stock  for  unpaid  assessmients.  Ttieplalntiflf,  ashareholderln  defendant 
company,  had  not  paid  a  call  made  by  the  directors,  who  by  resolution  ordered  his 
stock  to  be  sold.  There  was  no  by-law  of  the  company  providing  for  such  a  sale. 
Heldy  that  a  corporation  can  only  sell  stock,  for  non-payment  of  assessments,  in  the 
manner  prescribed  by  statute,  and  that  the  sale  in  question  was  illegal. 

2.  Same — Resolution  Ordbbinq  Sale.  ^ 

Under  Hill's  Misc.  I^ws  Or.  g  3221,  subd.  6,  a  corporation  may  make  by-laws  for  the 
sale  of  stock  for  non-payment  of  assessments.  The  defendant  company  had  made 
no  such  by-law,  but  its  directors  passed  a  resolution  ordering  plaintiflTs  stock  to  be 
sold.  Held,  that  the  resolution,  not  being  of  general  application,  but  being  di- 
rected against  the  stock  of  a  particular  person,  could  not  be  regarded  as  a  by-law. 

3.  Same— Measure  of  Damages. 

Flaintit]''s  stock  in  the  defendant  company  had  been  illegally  sold  by  order  of  the 
directors  for  the  non-payment  of  an  assessment.  Held^  that  the  proper  measure  of 
damaj^es  was  the  amount  the  stock  brought,  less  the  amount  of  unpaid  calls  due 
thereon. 

4.  Same — Assessments — Power  of  Directors. 

The  necessity  for  a  call  on  stock  cannot  be  questioned  by  the  shareholders  of  a 
company,  but  is  for  the  directors  to  determine. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuok,  Judge. 
H.  T.  Bingham  and  McDofugall  d*  Bower,  for  appellant. 

Strahan,  J.  This  is  the  second  appeal  in  this  action.  The  opinion  of  the 
court  on  the  former  appeal  is  reported  in  12  Or.  271,  7  Pac.  Rep.  99.  After 
the  cause  had  been  remanded,  an  answer  was  filed  and  issues  of  fact  duly 
formed.  ITpon  a  trial  which  was  had  before  the  court  without  a  jury  the  fol- 
lowing facts  were  found: 
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"  (1)  That  the  (iefendant,the  Multnomah  Street  llailway  Company, was  organ- 
ized by  the  filing  of  articles  of  incorporation  in  the  office  of  the  county  clerk  of 
Multnomah  county,  and  in  the  office  of  the  secretary  of  state,  on  the  fourteenth 
day  of  July,  1882,  and  that  D.  E.  Budd  thereafter,  on  the  twentieth  day  of 
July,  1882,  in  due  form,  subscribed  for  one  hundred  shares  of  the  capital 
stock  of  said  corporation,  of  the  nominal  par  value  of  $10,000,  and  said  IJudd 
had  no  other  title  to  stock  in  said  corporation  than  such  as  he  acquired  by  said 
subscription. 

"  (2)  yhat  at  the  meeting  of  the  stockholders  of  said  corporation  held  on  the 
twentieth  day  of  July,  1882,  E.  J.  Jeffrey,  W.  A.  Scoggiu,  and  D.  E.  Budd 
were  duly  elected  directors  of  said  corporation,  and  duly  qualified  as  such  di- 
rectors. 

"  (3) .  That  at  a  meeting  of  the  board  of  directors  of  said  corporation  held  on 
the  fourth  day  of  April,  1883,  at  the  city  of  Portland,  where  the  principal 
office  and  place  of  business  of  said  corporation  was  and  is  fixed,  the  said  E.  J. 
Jeffrey,  W.  A.  Scoggin,  and  D.  E.  Budd  were  present,  and  it  was  then  and 
there  voted — Et  J.  Jeffrey  and  W.  A.  Scoggin,  yes,  and  D.  E.  Budd,  no — ^that 
an  assessment  of  one  hundred  per  centum  be  levied  on  all  the  stock  of  the  cor- 
poration, the  Multnomah  Street  Railway  Company,  said  assessment  to  be  paid 
by  the  twenty-fifth  of  April,  1883. 

"(4)  That  on  the  fifteenth  day  of  April,  1883,  a  written  notice  was  served 
on  D.  E.  Budd,  signed  by  W.  A.  Scoggin,  secretary  of  said  corporation,  and  is- 
sued by  order  of  E.  J.  Jeffrey,  president,  calling  a  meeting  of  said  corpora- 
tion, to  be  held  on  the  twenty-sixth  day  of  April,  1883,  at  the  hourof  2o*clock 
p.  M.  at  the  office  of  the  company,  in  the  city  of  Portland,  for  the  purpose  of 
disposing  of  D.  E.  Budd's  stock  for  delinquent  assessment. 

"(5)  That  on  the  twenty-sixth  day  of  April,  1883,  a  meeting  of  said  direc- 
tors of  said  corporation  was  lield  at  the  hour  and  at  the  place  designated  in 
the  above-described  notice,  at  which  E.  J.  Jeffrey  and  W.  A.  Scoggin  alone 
were  present.  It  was  voted  by  resolution,  then  and  there  passed,  declared,  and 
ordered,  that  « whereas,  D.  E.  Budd  has  failed  to  pay  any  part  of  the  one 
hundred  shares  of  the  capital  stock  of  the  said  corporation  held  by  him,  ac- 
cording to  the  resolutions  passed  by  the  board  of  directors  of  said  corporation 
on  the  fourth  day  of  April,  1883,  that  his  assessment  upon  said  one  hundred 
shares  of  stock  be  and  is  declared  delinquent,  and  that  the  secretary  be  di- 
rected to  sell  said  one  hundred  shares  of  stock,  or  so  much  as  shall  be  neces- 
sary to  satisfy  such  assessment,  after  giving  thirty  days^  notice  of  the  time 
and  place  of  such  sale,  by  publication  in  the  Sunday  Mercury,  a  paper  pub- 
lished in,  and  of  general  circulation  in,  the  city  of  Portland,  Oregon.' 

"(6)  That  notice  of  the  sale  of  said  stock  of  D.  E.  Budd  for  delinquent  as- 
sessment was  published  for  thirty  days  in  said  Sunday  Mercury,  a  weekly 
newspa]>er,  next  preceding  the  day  of  sale;  which  day  of  sale  was  by  said  no- 
tice designated  as  May  30,  1883,  at  the  hour  of  2  o'clock  p.  m.  ;  and  thereupon, 
on  the  said  thirtieth  day  of  May,  1883,  at  said  hour,  said  stock  of  D.  E.  Budd, 
being  one  hundred  shares,  was  offered  for  sale  by  W.  A.  Scoggin,  secretary 
of  said  corporation,  with  the  knowledge  of  and  under  the  direction  of  E.  J. 
Jeffrey,  president,  and  was  then  and  there  bid  off  and  purchased  by  AmosN. 
King  and  E.  A.  King,  who  were  the  highest  bidders  for  the  same,  for  the  sum 
of  $10,200,  of  which  amount  $10,000  was  applied  in  payment  of  the  subscrip- 
tion and  assessment  of  said  Budd. 

"(7)  That  the  value  of  said  stock,  in  case  the  subscription  thereon  had  been 
paid,  was  $10,200,  and  subject  to  the  assessment  of  one  hundred  per  centum 
on  said  subscription;  the  value  over  and  above  such  assessment  was  $200. 

"(8)  That  after  said  sale  said  stock  was  transferred  on  the  books  of  said 
corporation  from  the  name  of  said  D.  E.  Budd  to  the  names  of  Amos  N. 
King  and  E.  A.  King,  and  said  D.  £.  Budd  was  no  longer  recognized  by  said 
board  of  directors  of  said  corporation  as  a  stockholder  therein. 
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"In  conclusions  of  law.  the  court  finds  that  the  plaintiff  is  entitled  to  re- 
cover from  the  defendants  the  sum  of  $200  and  costs  and  disbursements,  and 
to  have  judgment  for  said  sum. 

"On  motion  of  the  plaintiff,  the  court  makes  the  following  additional  find- 
ings in  this  case,  to- wit: 

"(1)  The  defendants,  in  their  proceedings  to  sell  the  stock  of  D.  E.  Budd, 
for  the  payment  of  subscription  and  assessment  levied  thereon,  caused  notice 
of  such  sale  to  be  published  in  the  Sunday  Mercury  newspaper  as  follows:  It 
wa^  inserted  five  times.  The  first  insertion  was  on  the  twenty-ninth  day  of 
April,  1883,  and  the  last  was  on  the  twenty-seventh  day  of  May,  1883,  and  the 
sale  was  by  said  notice  appointed  and  did  in  fact  take  place  on  the  thirtieth 
day  of  May,  1883. 

"(2)  At  th^  time  said  notice  was  inserted  and  standing  in  said  newspaper 
the  said  newspaper  was  published  and  circulated  as  a  weekly  newspaper,  was 
printed  on  Saturday  of  each  week,  but  bore  date  cf  the  Sunday  following, 
was  circulated  to  a  limited  extent  on  Saturday  night  of  each  week,  but  prin- 
cipally circulated  on  Sunday,  nmning  the  same  as  its  date.  It  did  not  receive 
nor  publish  the  telegraph  news,  but  had  a  large  circulation,  equal  to  that  of 
any  weekly  newspaper  published  in  Oregon,  except  the  Oregonian.  Its  place 
of  publication  and  where  it  was  printed  was  in  the  city  of  Portland,  Oregon." 

On  this  appeal  several  questions  of  law  have  been  discussed,  which  we  will 
now  consider. 

1.  Asitessmeiit  of  Stock,  It  is  claimed  that  the  "call"  or  assessment  of  100 
per  cent,  on  the  stock  of  the  defendant  corporation  was  unlawful  and  unau- 
thorized, for  the  reason  that  the  resolution  adopted  by  the  directors  does  not 
show  that  it  was  made  for  any  corporate  purpose;  nor  does  it  show  that  any 
demand  of  the  business  of  the  company  required  that  the  subscriptions  should 
be  paid.  This  call  appears  to  have  been  made  by  the  board  of  directors  of  the 
defendant  corporation,  at  which  all  were  present,  and  there  can  be  no  question 
but  what  they  had  the  power  to  make  it.  If  the  statute  were  entirely  silent 
as  to  who  should  exercise  the  corporate  power  of  making  calls  on  stock,  that 
power  would  devolve  upon  the  directors.  Cook,  Stock  &  Stockholders,  §  109. 
But  the  statute  contains  ample  provisions  covering  this  subject.  Section  3225, 
Hill'sMisc.  Laws,  provides:  "*  *  *  Fromthefirst  meeting  of  the  directors, 
the  powers  vested  in  the  corporation  are  exercised  by  them,  or  by  their  olficers 
or  agents,  under  their  direction,  except  as  otherwise  provided  in  this  chapter." 
It  is  not  provided  in  said  chapter  that  this  particular  power  is  vested  else- 
where; therefore  there  can  be  no  question  but  what  it  is  one  of  the  "powers" 
which  is  to  be  exercised  by  the  directors.  And  such,  it  is  believed,  is  the  ef- 
fect of  the  intimation  of  this  court  in  Willamette  F,  Co  v.  8tannus,  4  Or.  261,  nor 
is  there  anything  in  the  other  objections  taken,  as  to  the  form  of  the  call.  All 
that  is  really  necessary  is  that  there  should  be  some  act  or  resolution  which 
evinces  or  shows  a  clear  ofiicial  intent  to  render  due  and  payable  a  part  of  all 
the  unpaid  subscription.  Cook.  Stock  &  Stockholders,  §  115.  So,  also,  the 
necessity  of  the  call  is  not  open  to  question  by  the  stockholders.  The  deter- 
mination of  that  question  is  for  the  boiird  of  directors.  Insurance  Co.  v.  Floyd^ 
74  Mo.  286;  Judah  v.  Insurance  Co.,  4  Ind.  333. 

2.  Sale  for  Non-Payment  of  Assessment.  Counsel  for  the  appellant  have 
argued  that  the  proceedings  which  were  taken  by  the  defendant  corporation, 
upon  the  failure  of  Budd  to  pay  the  call  upon  his  shares  of  stock,  were  en- 
tirely irregular  and  unauthorized  by  law,  and  in  this  we  are  inclined  to  think 
they  are  correct.  A  corporation  has  no  inherent  power  to  forfeit  or  sell  the 
shares  of  stock  owned  by  delinquent  stockholders.  That  is  not  a  common-law 
remedy,  and  can  only  be  exercised  when  it  is  expressly  conferred  by  some 
statute.  Westacott  v.  Mining  Co.,  23  Mich.  145;  Cook,  Stock  &  Stockholders, 
§  123.  But  it  is  claimed,  on  the  other  hand,  that  the  statute  has  conferred 
the  power  exercised  in  this  ease,  and  counsel  cite  section  3221,  subd.  6,  Hiirs 


Digitized  by 


Google 


662  PACIFIO  REPORTER.  [Ot. 

MLso.  Laws.  That  section  contains  a  particular  enumeration  of  the  powers 
conferred  on  all  corporations  organized  under  said  act.  By  subdivision  6  thej 
are  empowered  "to  make  by-laws  not  inconsistent  with  any  existing  law  for 
the  sale  of  any  portion  of  its  stock  for  delinquent  or  unpaid  assessments  due 
thereon,  which  sale  may  be  made  without  judgment  or  execution;  provided, 
that  no  such  sale  shall  be  made  without  30  days*  notice  of  time  and  place  of 
sale,  in  some  newspaper  in  circulation  in  the  neighborhood  of  such  company, 
for  the  transfer  of  its  stock,  for  the  management  of  its  property,  and  for  the 
general  regulation  of  its  affairs."  This  section  confers  the  power,  but  it  also 
prescribes  the  manner  in  which  it  shall  be  exercised.  It  must  be  by  a  "by-, 
law  not  inconsistent  with  any  existing  law."  In  such  a  case,  if  the  corpora- 
tion determines  to  proceed  by  a  sale  of  the  stock  for  unpaid  assessments, 
instead  of  by  action  to  recover  the  money,  it  must  have  such  a  by-law  as 
the  statute  prescribes,  and  compliance  with  such  by-laws  must  be  made  to 
affirmatively  appear.  But  it  is  claimed  that  the  corporation  defendant  enacted 
a  by-law  for  this  particular  case,  and  that  the  same  appears  in  finding  num- 
ber 5.  That  resolution  is  in  no  sense  a  by-law.  It  is  directed  especially 
against  the  interests  of  a  single  stockholder.  How  many  others  may  be  de- 
linquent does  not  appear;  possibly  none  in  this  particular  instance. 

But  that  does  not  affect  the  principle.  If  a  majority  of  a  board  of  direct- 
ors of  a  private  corporation  may  in  any  case  pass  such  a  resolution,  and  en- 
force it,  they  may  do  it  in  every  case.  The  majority  need  not  enforce  the 
payment  of  calls,  only  in  particular  instances,  to  be  designated  by  resolution. 

As  was  said  in  People  v.  Throop^  12  Wend.  181:  "The  resolution  entered 
by  the  directoi-s  is  not  entitled  to  the  name  of  a  « by-law;'  it  is  a  mere  direc- 
tion to  the  officers  to  exclude  a  director  of  the  bank  from  the  enjoyment  of 
his  rights.  It  is  aimed  at  a  single  individual,  not  a  general  regulation  affect- 
ing tlie  directors  at  large  or  the  stockholders.*'  1  think  that  any  by-law 
enacted  under  this  section  of  the  Code,  to  be  reasonable,  ought  to  be  general; 
that  is,  it  ought  to  affect  every  delinquent  subscriber,  and  all  delinquent  stock, 
alke,  and  it  ought  not  to  be  directed  against  the  stock  or  interests  of  a  partic- 
ular stockholder.     These  are  essential  requisites  to  a  valid  by-law. 

As  was  said  in  Commissioners  v.  Oas  Co,,  12  Pa.  St.  318:  "A  by-law  must  be 
reasonable,  and  for  the  common  benefit.  It  must  not  be  in  restraint  of  trade, 
nor  ought  it  to  impose  a  burden  without  an  apparent  benefit.  Village  of 
Buffalo  V.  Webster,  10  Wend.  99;  Mayor  of  Hudson  v.  Thome,  7  Paige,  261; 
Stokes  v.  City  of  New  York,  14  Wend.  87."  ' 

So  in  Qoddard  v.  Merchants^  Eocchange,  9  Mo.  App.  290,  it  is  said: 
"But  by-iaws  must  be  certain,  must  be  directed  to  all  within  the  sphere  of 
their  operation,  and  must  operate  equally." 

So,  also,  in  the  People  v.  Benevole7it  Soc.,  41  Mich.  67,  1  N.  W.  Rep.  931,  it 
was  said:  "It  is  plain,  however,  that  all  corporation  by-laws  must  stand  on 
their  own  validity,  and  not  on  any  dispensation  granted  to  members.  They 
cannot  be  subjected  to  any  conditions  which  do  not  apply  to  all  alike,  and 
cannot  be  compelled  to  receive,  as  matter  of  grace,  anything  which  is  a  mat- 
ter of  right;  neither,  on  the  other  hand,  should  there  be  personal  exemptions 
of  a  general  nature  from  any  valid  regulations  that  bind  the  mass  of  corpora- 
tions." 

The  sale  of  the  plaintiff's  stock  by  virtue  of  the  resolution  set  out  in  the 
fifth  finding  was  clearly  illegal,  and  without  authority. 

3.  The  measure  of  damages  remains  to  be  considered.  The  appellant  con- 
tends that,  if  the  sale  was  illegal,  he  is  entitled  to  recover  in  this  form  of 
action  the  full  amount  bid  for  the  stock,  without  any  regard  whatever  to  the 
fact  that  he  had  paid  nothing  for  it.  In  this  class  of  cases,  the  authoiities  do 
not  seem  quite  uniform  as  to  the  proper  measure  of  damages  in  case  of  wrong- 
ful conversion.  Perhaps  the  better  rule  is,  the  value  of  the  stock  at  the  time 
of  the  conversion,  or  a  reasonable  time  thereafter.    Cook,  Stock  &  Stock- 
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holders,  §  581.  But  this  general  rule  is  subject  to  exceptions,  one  of  which 
is,  where  the  plaintiff  has  suffered  only  a  technical  conversion.  Without  any 
actual  i)ecuniary  lo^,  only  nominal  damages  can  be  recovered.  Section  686. 
And  the  general  rule  in  assessing  damages  is  compensation,  that  is,  that  the 
plaintiff  shall  recover  such  sum  as  will  compensate  him  for  the  injury  he 
has  suffered  by  the  wrong  of  the  defendant.  ^  In  this  case  these  shares  were  in- 
cumbered by  an  assessment  equal  to  their  par  value;  that  is,  the  purchase 
price  of  those  shares  for  which  the  plaintiff  was  indebted  to  the  defendant 
corporation.  That  sum  must,  in  any  event,  be  paid  to  the  defendant  if  the 
shares  would  bring  it  upon  the  market.  The  findings  show  that  they  did 
bringthatsum,  and  $200  more,  andthatofthe.proceeds  of  the  sale  $10,000  were 
applied  in  satisfaction  of  plaintiff's  debt  to  the  defendant  corporation.  What 
effect  these  proceedings  had  upon  the  plaintiff's  right  to  the  stock  in  question 
we  cannot  now  consider,  because  the  question  is  not  involved  here.  All  that 
we  now  decide  is  that,  under  these  findings,  the  sale  of  the  plaintiff's  stock 
was  irregular  and  unauthorized,  and  ttiat  the  court  below  did  not  err  as  to  the 
measure  of  damages  under  the  peculiar  facts  of  this  case.  Whether  the  pros- 
ecution of  this  action  to  final  judgment  by  the  plaintiff  is  to  be  regarded  as 
an  election  on  his  part  to  claim  the  money  rather  than  the  stock,  and  thereby 
ratify  and  aflSrm  the  irregular  proceedings  taken  against  him,  {Mon^ison  v. 
Crawford^  7  Or.  472,)  or  whether  actual  payment  of  the  judgment  is  necesh 
sary  to  divest  his  title  to  the  shares,  we  do  not  now  consider  or  decide. 
Let  the  judgment  of  the  court  below  be  afiirmed. 

Thayer,  J.,  concurred.  , 

(15  Or.  m)  ' 

Powell  and  others  tJ.  Willamette  Val.  E.  Co.  and  others. 
(.Supreme  Court  of  Oregon.    November  15,  1887.) 

L  Fbaud— Confidential  Relations  —  Attorney  and  Director  of  Insolvent  Corpo- 
ration. 

An  attorney,  who  was  also  a  director,  of  an  insolvent  railroad  company,  was 
employed  by  third  parties,  who  desired  to  reorganize  the  road  to  buy  up  the 
claims  of  plaintiffs,  creditors  of  the  company,  which  he  did,  not  informing  them  of 
the  scheme  of  reorganization.  Jleid^  that  his  position  as  director  and  attorney  for 
the  debtor  company  required  him,  in  his  dealings  with  plaintiffs,  to  exercise  the 
utmost  good  faith;  but,  where  they  received  all  that  their  claims  were  worth,  the 
'  fact  that  they  were  not  informed  as  to  the  new  scheme  would  not  constitute  con- 
structive fraud  on  the  part  of  the  director. 

2.  Corporations— Sales  of  Stock— What  Constitutes. 

Hill's  Misc.  Laws  Or.  c.  32,  §  3230,  provide  that  all  sales  of  corporate  stock  transfer 
to  the  purchaser  all  the  original  holder's  rights,  and  subject  him  to  any  unpaid  bal- 
ance due  on  the  stock.  A  debtor  to  the  company  conveyed  all  his  stock  to  one  as 
trustee,  to  sell  the  same  to  any  one  who  would  pay  his  indebtedness  to  the  corpora- 
tion, and  get  him  a  discharge  therefrom.  Heid,  that  this  was  no  sale,  and  the  trustee 
was  not  such  a  purchaser  as  would  create  a  liability,  as  against  him,  for  any  unpaid 
balance  on  the  stock. 

Appeal  from  circuit  court,  Multnomah  county;  Loyal  B.  Stearns,  Judge. 
'James  K,  Kelley,  for  appellants. .  Dolpht  Bellinger ,  Mallory  <&  Simon  and 
Ellis  G.  Hughes,  for  respondents. 

Thayer,  J.  This  appeal  comes  here  from  a  decree  of  the  circuit  court  for 
the  county  of  Multnomah.  The  case  has  been  here  before  on  appeal  from  a 
decision  overruling  a  demurrer.  It  is  reported  in  13  Or.*  446,  11  Pac.  Kep. 
222,  and  the  material  parts  of  the  complaint  are  set  out.  The  main  facts  in 
the  case  are  that  the  Dayton,  Sheridan  &  Grand  Ronde  Railroad  Company,  a 
private  corporation,  incurred  separate  debtb  to  the  appellants  respectively, 
which  it  was  unable  to  pay,  and,  in  order  to  secure  their  payment,  conveyed 
to  the  Willamette  Valley  Railroad  Company,  one  of  the  respondents  herein, 
in  consideration  of  that  company  agreeing  to  pay  said  debts,  all  its  property; 
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that  the  latter  corapanv,  in  order  to  secure  these  debts,  made  a  mortgage  to 
one  William  M.  Evans,  as  trustee,  coveiing  all  the  property  that  had  been 
conveyed  to  it  by  the  former  company,  and  conditioned  for  the  payment  of 
the  several  debts  due  the  several  appellants;  and,  in  accordance  with  the  terms 
of  said  mortgage,  issued  and  delivered  to  each  appellant  a  separate  certificate, 
stating  the  amount  due  him  under  the  mortgage  on  account  of  his  debt  due 
him  from  said  Dayton,  Sheridan  &  Grand  Konde  Railroad  Company;  that  the 
respondent  Hughes,  acting  for  certain  parties  who  contemplated  the  forma- 
tion of  a  company  in  Scotland  to  supersede  the  above-named  companies  in  the 
business  of  operating  and  managing  their  railroads,  purchased  of  the  appel- 
lants their  said  debts  at  50  cents  upon  the  dollar;  that  said  parties  subse- 
quently organized  a  company  known  as  the  "Oreg<mian  Railway  Company, 
Limited,"  (iilso  one  of  the  respondents  herein,)  and  the  said  property  was 
transferred  to  it,  having  first,  however^  been  transferred  to  an  intermediate 
company,  known  as  the  '*  Oregon  Railway  Company,  Limited,"  (another  of  the 
respondients.)  and  which  was  organized  to  receive  and  hold  the  same  until  the 
Oregonian  Riiilway  Company,  Limited,  could  be  organized  in  Scotland;  and 
that  Hughes,  acting  under  a  writing  from  one  Joseph  Gaston,  also  sold  and 
transferred  to  said  Oregonian  Railway  Company,  Limited,  5,000  shares,  at  the 
par  value  of  6500,000,  which  had  been  subscribed  by  said  Gaston,  of  the  capital 
stock  of  said  Willamette  Valley  Railroad  Company, — all  of  which  was  unpaid, 
and  which  was  at  the  time  in  the  hands  of  said  Hughes  to  be  sold  and  trans- 
ferred. In  the  former  case,  as  will  be  seen  from  the  report  referred  to,  only 
the  sufficiency  of  the  complaint  was  considered;  and  counsel  for  the  appellant 
contends  that  the  court  failed  to  understand  the  real  principles  of  the  case, 
but  viewed  it  merely  as  a  suit  to  charge  Hughes  on  account pf  alleged  fraudu- 
lent misrepresentations  it  is  claimed  he  made  to  the  appellants  when  he  pur- 
chased from  them  their  several  claims. 

T  think  counsel  are  substantially  correct  in  that  particular;  but  it  will 
be  observed  that  the  complaint  charges  Hughes  with  having  represented  to 
appellants  that  certain  other  creditors  of  the  Willamette  Valley  Railroad  Com- 
pany had  agreed  to  acqept  50  cents  on  the  dollar  in  full  of  their  claims,  and 
that  the  latter  company  was  insolvent;  and  that,  if  they  did  not  accept  50 
cents  on  the  dollar,  thoy  would  get  nothing,  and  that,  i-elying  on  these  repre- 
sentations, they  agreed  to  accept  that  amount  in  full;  that  thereupon  said 
Hughes  paid  them  tliat  amount,  and  they  severally  made  the  assignments  to 
him;  that  Hughes  was  at  that  time  director  of  said  Willamette  Valley  Com- 
pany, and  had  been  employed  by  Evans,  said  trustee,  as  his  attorney  to  rep- 
resent the  Interests  of  appellants  under  the  said  mortgage  to  Evans,  and  that 
said  Evans  having  died,  he  was  the  sole  representative  of  their  interests  under 
it;  that  he  was  the  owner  of  shares  of  unpaid  stock  of  the  Willamette  Valley 
Railroad  Company  greater  in  amount  than  all  its  debts  and  liabilities,  and 
was  then  under  an  agreement  to  purchase  and  obtain  control  of  the  property 
of  the  latter  company,  and  to  sell  and  deliver  the  same,.and  to  procure  the 
purchase  and  delivery  of  the  claims  of  appellants  for  the  least  possible  sum, 
for  the  joint  benefit  of  himself  and  other  parties  then  unknown  to  appellants; 
thAt  the  representations  made  by  Hughes  as  to  the  insolvency  of  the  Willa- 
mette Valley  Railroad  Company,  and  of  other  creditors  having  agreed  to  take 
50  cents  on  the  dollar  for  their  claims,  were  false;  that  the^  money  he  did 
pay  appellants  was  not  his  own,'  but  belonged  to  parties  to  whom  he  had  sold 
the  road ;  that  appellants  were  ignorant  of  the  facts  relative  to  his  sale  of  the 
road,  and  to  whom  he  had  sold  it,  and  as  to  his  ownership  of  capital  stock, 
and  were  at  the  time,  by  reason  of  the  relations  of  trust  and  confidence  in 
him,  relying  upon  him  to  protect  their  interests,  and,  by  reason.of  these  mat- 
ters, Hughes  did  defraud  them  of  50  cents  on  the  dollar  of  their  claims. 

It  will  also  be  seen  that  in  the  prayer  for  relief  the  court  was  asked  to  de- 
cree that  Hughes  pay  the  said  claims.    The  prayer,  however,  is  in  the  alter-. 
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native  in  that  respect.  ]  n  view  of  these  allegations  and  prayers  for  relief,  the 
co\irt  might  easily  mistake  the  case  as  a  suit  to  recover  a  personal  decree 
against  Hughes  on  account  of  the  alleged  fraudulent  misrepresentations  it  is 
claimed  he  made  to  the  said  appellants.  Besides,  tlie  counsel's  attitude,  when 
here  before,  with  the  allegations  referred  to,  confessed  by  the  demurrer,  was 
quite  different  from  what  it  is  after  the  facts  have  been  tried,  and  the  find- 
ings made  that  the  charges  of  false  representations  are  untrue.  They  now 
graciously  disclaim  any  reliance  upon  any  actual  fraud  committed  byHughes, 
but  insist  that  he  is  chargeable  with  constructive  fraud. 

Dealings  of  a  Fiduciary  Character,  In  other  words,  that  Hughes  having 
been  director,  and  the  attorney  of  the.  Willamette  Valley  Railroad  Company, 
at  the  time  the  claims  were  purchsised  from  appellants,  as  found  by  the  r^- 
eree,  rendered  the  purchase  fraudulent  and  void  as  a  matter  of  law.  This  is 
an  important  question  in  the' case,  for,  unless  the  appellants  can  be  relieved 
from  their  sale  of  the  claims,  unless  their  sale  of  them  can  be  nullified,  tliey 
have  no  standing  in  court,  conceding  that  their  suit  is  well  brought.  Whether 
Hughes  acting  the  part  he  did  in  the  purchase  of  the  claims  is  fraudulent  or 
not,  depends,  in  my  opinion,  upon  the  nature  of  the  transaction,  and  the  ef- 
fect of  it  upon  the  appellants.  1  do  not  believe  that  his  relations  to  the  ap- 
pellants, on  account  of  the  positions  he  lield  in  said  company  necessarily  pre- 
vented him  from  negotiating  a  purchase  of  said  claims  tor  himself,  and  much 
less  for  other  parties.  In  the  first  place,  he  may  have  acted  with  the  strictest 
integrity  to  the  appellants,  and  in  the  second  it  may  have  been  an  advantage 
to  them,  instead  of  an  injury. 

An  attorney  at  law  holds  as  sacred  a  relation  to  his  client  as  can  be  formed 
in  the  business  relations  of  life,  yet  his  dealing  with  the  client  is  not  neces- 
sarily fraudulent,  though  it  devolves  upon  him  to  establish  that  he  acted  hon- 
estly and  fairly,  whenever  his  good  faith  in  the  transaction  is  called  in  ques- 
tion. Bingham  v.  Saleiie,  14  Pac.  Rep.  523.  If  Hughes  did  maintain  a  re- 
lation of  trust  and  confidence  to  the  appellants  in  regard  to  their  claims,  it 
does  not  conclusively  follow  that  he  intended  to  defraud  them  by  purchasing 
the  claims  at  a  discount,  nor  that  they  were  defrauded  thereby.  If  he  real- 
ized for  them  all  that  could  reasonably  have  been  expected  under  the  circum- 
stances,— realized  as  much  as  they  would  if  they  had  retained  them, — I  do  not 
see  any  tenable  grounds  upon  which  they  can  recover  against  him,  or  can 
claim  that  they  were  injured  in  consequence  of  what  he  did. 

The  referee,  to  whom  the  case  was  referred  to  find  the  facts,  has  found  that 
the  Willamette  Valley  Railroad  Company  was,  at  the  time  of  the  purchase  of 
the  claims,  insolvent  and  unable  to  pay  its  debts;  that  all  its  property  was 
subject  to  mortgage  liens  prior  to  the  mortgage  or  trust  deed  made  to  Evans; 
that  the  prior  liens  amounted  to  about  ^115,^)0,  and  were  in  process  of  fore- 
closure by  suit  then  pending;  and  that  it  was  generally  believed  at  the  time 
that  all  of  said  property  was  of  no  greater  value  than  the  amount  of  the  prior 
liens.  If  that  finding  be  correct,  what  hope  or  expectation  was  there  that 
the  appellants  would  realize  anything  unless  they  did  sell  the  claims  upon  the 
terms  proposed  by  Hughes,  or  what  has  since  been  developed  to  convince  any 
one  that  they  would  have  obtained  anything  therefor  if  they  had  retained 
them?  Strip  the  case  of  the  alleged  misrepresentsitions  of  Hughes,  and  it  is 
fully  established  that  the  appellants  r.eceived  even  more  than  their  claims 
were  worth,  unless  his  liability  upon  the  Gaston  stock  is  taken  into  consid- 
eration. I  think  it  apparent  to  any  one  that  the  appellants  made  an  advan- 
tageous deal  with  their  claims,  unless  they  could  have  made  Hughes  liable 
upon  the  stock  referred  to.  Upon  that  feature  of  the  case  two  questions  are 
suggested:  (1)  As  to  the  duty  of  Hughes  to  inform  appellants  of  his  relations 
to  the  said  stock,  and  liability  thereon;  and  (2)  as  to  whether  he  was  under 
any  liability  to  appellants  in  consequence  of  the  relation  he  held  to  the  stock. 

Appellants^  counsel  insist  that  directors  of  corporations  have  no  right,  un- 
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der  any  circumstances,  to  use  tlieir  official  positions  for  their  own  benefit,  or 
for  the  benefit  of  any  one  except  the  corporation  itself,  and  that  the  powers 
and  management  vested  in  the  directors  of  an  insolvent  corporation,  which 
has  ceased  to  carry  on  business,  are  solely  powers  to  manage  assets  in  trust 
for  its  creditors,  and  for  their  benefit;  that  these  powers  are  held  in  trust  by 
them  for  all  the  creditors;  that  directors  or  managing  agents,  who  originally 
stood  in  a  fiduciary  relation  to  the  company,  become  placid,  after  insolvency, 
in  a  fiduciary  relation  to  its  creditors;  that  the  law  will  not  permit  an  officer 
of  a  coiporation  to  purchase  claims  against  the  corporation,  and  assign  them 
to  a  firm  of  which  he  is  a  member;  that  a  purchase  by  a  trustee  from  his 
cestui  que  tii^t  under  any  circumstances  is  voidable,  and  will  be  set  aside  on 
behalf  of  the  beneficiary,  and  that  it  is  not  material  tliat  there  should  be  an 
advantage  or  profit  arising  out  of  the  purchase  from  the  cefftui  gtie  t/tist; 
that  it  is  enough  to  show  the  relation,  and  the  purchase. 

1  think  the  counsel  in  the  main  are  correct  in  these  several  positions.  I 
have  no  doubt  but  that  the  propositions  they  assert  -are  true  in  certain  ciises, 
but  I  doubt  very  much  whether  they  are  applicable  throughout  to  the  case 
under  consideration,  or  that  the  proposition  that  a  purchase  by  a  trustee  from 
his  cestui  que  trust,  under  any  circumstances,  is  voidable,  and  will  be  set 
aside,  can  be  maintained  under  the  broad  statement  in  which  it  is.  made.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence,  §  957,  lays  down  the  rule 
correctly.  He  there  sa)^  that  •*  there  are  two  classes  of*  cases  to  be  consid- 
ered, which  are  somewhat  different  in  their  external  forms,  and  are  governed 
by  difterent  special  rules,  and  which  still  depend  upon  the  single  general 
principle.  The  first  class  includes  all  those  instances  in  which  the  two  par- 
ties consciously  and  intentionally  deal  and  negotiate  with  each  other,  each 
knowingly  taking  a  part  in  the  transaction,  and  there  results  from  their  deal- 
ings some  conveyance  or  contract  or  gift.  To  such  cases  the  principle  liter- 
ally and  directly  applies.  The  transaction  is  not  necessarily  voidable — it  may 
be  valid;  but  a  presumption  of  its  invalidity  arises  which  can  only  be  over- 
come, if  at  all,  by  clear  evidence  of  good  faith,  a  full  knowledge,  and  of  inde- 
pendent consent  and  action.  The  second  class  includes  all  those  instances  in 
which  one  party,  purporting  to  act  in  his  fiduciary  character,  deals  with  hmi- 
self  in  his  private  and  personal  character,  without  the  knowledge  of  his  benefi- 
ciary; as  where  a  trustee  or  agent  to  sell,  sells  the  property  toliimself.  Such 
transactions  are  voidable  at  the  suit  of  the  beneficiary,  and  not  merely  pre- 
sumptively or  ^7  ima/acie  invalid.  Nevertheless  this  particular  rule  is  only 
a  necessary  application  of  the  single  general  principle.  The  circumstiinces 
show  that  there  could  not  possibly  be  the  good  faith,  knowledge,  and  free 
consent  required  by  the  principle;  and  therefore  the  result,  which  is  a  rebut- 
table presumption  in  the  first  class  of  transactions,  becomes  a  conclusive  pre- 
sumption in  the  second." 

It  requires  no  extraordinary  discrimination  to  determine  that  the  case  un- 
der consideration,  if  regarded  in  the  light  of  a  trust,  falls  within  the  first  class 
above  mentioned.  It  is  a  case  where  the  parties  have  "consciously  and  in- 
tentionally dealt  with  each  other,"  and  not  a  case  "in  which  one  party,  pur- 
porting to  act  in  a  fiduciary  character,  deals  with  himself  in  his  private  and 
personal  character,  without  the  knowledge  of  his  beneficiary. "  It  is  not  a  case 
where  a  trustee — admitting  Hughes  to  have  been  a  trustee— has  disposed  of 
property  belonging  to  a  beneficiary,  nor  where  a  trustee  has  purchased  property 
of  a  beneficiary  belonging  to  the  latter.  Hughes  was  not  in  charge  of  the  ap- 
pellants* claims.  The  latter  had  them  withf  ull  power  to  sell  them  or  keep 
them;  and  if  they  chose  to  sell  them  to  Hughes,  and  the  transaction  was  fair, 
they  have  no  grounds  upon  which  to  demand  that  the  sale  be  set  aside. 
Hughes'  position  in  the  debtor  company,  as  director  and  attorney,  required 
him  especially,  in  his  dealings  with  appellants,  to  maintain  the  utmost  good 
faith,  and  I  think  the  proof  shows'that  he  did  so;  and,  further  than  that,  he 
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did  them  a  substantial  favor  when  he  assisted  in  the  negotiation  and  pur- 
chase of  their  claims  at  50  cents  on  the  dollar;  and  most  all  of  them  who 
testified  in  the  case,  about  18  or  20  of  them,  seem  to  be  under  that  impression, 
and  to  express  satisfaction  at  the  result  of  the  transaction.  They  had  been  in- 
formed, evidently,  that  they  had  a  claim  for  tlie  remainder  of  their  debts,  and, 
uf  course,  were  anxious  to  recover  it;  but  did  not  pretend  that  Hughes,  or 
those  for  whom  he  acted,  had  done  anything  in  the  affair  of  which  they  could 
complain;  and  it  does  not  take  more  than  half  an  eye  to  see  that  they  got  out 
of  the  affair  more  than  they  could  have  reasonably  expected  in  the  condition 
it  was  in.  They  had  honest  claims,  no  doubt,  against  the  Willamette  Com- 
pany, and  were  entitled  to  have  them  paid  in  full;  but  the  company  was  in- 
solvent,— was  in  the  hands  of  a  receiver. 

There  were  liens  on  the  property  am^ounting  to  $115,000,  prior  to  theirs, 
which  were  in  process  of  foreclosure;  and  how  could  they  have  expected  to  even 
realize  anything,  and,  in  my  opinion,  never  would,  had  it  not  been  for  some 
overcredulous  Scotchmen  who  evidently  had  more  money  than  discretion? 
The  latter  conceived  the  idea  of  forming  a  new  company  to  carry  out  the  ob- 
jects of  the  two  defunct  affairs,  which  were  then  wrecks.  They  engaged  Mr. 
.  William  Ried  to  purchase  up  the  claims,  and  to  get  possesion  of  the  outstand- 
ing stock.  Mr.  Ried  employed  Mr.  Hughes  to  conduct  the  matter.  Hughes, 
as  a  matter  of  course,  did  not  go  and  tell  the  creditors  of  the  particulars  of  the 
scheme,  if  he  knew  them.  He  claims  he  did  not  know  them,  and  I  believe  the 
referee  has  found  that  he  did  not  know  them.  The  evidence  may  warrant 
the  finding;  but  I  am  too  well  acquainted  with  Mr.  Hughes,  and  naturally 
too  skeptical,  to  believe  that  he  was  ignorant  concerning  the  matter.  But  it 
made  no  difference  his  not  telling  them.  If  he  had  done  so,  they  would  more 
than  likely  have  become  excited,  and,  if  possible,  have  frustrated  the  plan, 
and  have  done  themselves  a  serious  injury  financially.  I  think  it  was  pru- 
dent in  his  not  telling  them.  They  knew  he  was  acting  in  the  matter  for 
other  pai-ties,  and  that  he  was  buying  the  claims  with  the  funds  of  such  par- 
ties; and  that  they  had  a  recourse  upon  the  subscribers  for  ^tock  in  the  Will- 
amette Company  that  had  not  been  paid  up.  They  may  not  have  known  that 
Hughes  held  any  such  stock,  and  I  am  not  prepared  to  say  that  he  was  obli- 
gated to  tell  them  if  he  did. 

Tran-xfer  of  Stock.  But  conceding  that  it  was  his  duty  to  make  known  to 
them  the  facts  upon  which  appellants  now  claim  he  was  owner  of  such  stock, 
and  liable  thereon,  is  it  true  that  he  was  such  owner,  and  under  any  such  lia- 
bility? The  referee  found  "that  on  the  twenty-ninth  day  of  December,  1879, 
at  the  special  instance  and  request  of  the  defendant  E.  G.  Hughes,  acting  for 
and  on  behalf  of  William  Ried,  the  agents  of  the  then  promoters  of  the  de- 
fendant, the  Oregonian  Railway  Company,  Limited,  J.  Gaston,  owning  and 
holding  a  large  majority  in  interest  in  the  capital  stock  of  the  Dayton,  (Sher- 
idan So  Grand  Ronde  Railroad  Company  and  the  Willamette  Valley  Rail- 
road Company,  to-wit,  one  hundred  thousand  dollars  in  the  firat-named  cor-  . 
poration,  and  five  hundred  thousand  dollars  in  the  last-named  corporation, 
executed  and  delivered  to  the  said  Hughes  an  instrument  in  writing,  of  which 
the  plaintiffs*  Exhibit  No.  134,  in  the  testimony  herein,  is  a  copy;  and  there- 
after, on  the  tenth  day  of  February,  1880,  at  the  special  instance  and  request 
of  the  said  Hughes,  the  said  Gaston  executed  and  delivered  to  Hughes  an 
instrument  in  writing,  of  which  defendants'  Exliibit  No.  241,  of  the  testi- 
mony herein,  is  a  copy."  The  substance  of  the  two  instruments  in  writing 
is  that  Gaston,  in  consideration  of,  and  to  procure  release  and  discharge  of, 
all  debts  and  liabilities  incurred  by  him  in  the  construction  of  the  said  Day- 
ton, Sheridan  &  Grand  Ronde  Railroad,  assigned  to  Hughes,  as  trustee,  all  his 
right,  title,  and  interest  in  and  to  the  stock  of  that  company,  and  of  the  Wil- 
lamette Valley  Railroad  Company,  to  have  and  to  hold  the  same  in  trust  for  the 
use  and  purpose,  to-wit,  to  convey  the  same  absolutely  and  unconditionally 
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to  such  person,  persons,  or  corporation  as  should  within  a  certain  time  there- 
after procure  Gaston's  full  release  and  discharge  of  and  from  such  debts  and 
liabilities.  This  appears  to  have  been,  in  effect,  all  the  sale  there  was  of  said 
stock  from  Craston  to  Hughes.  The  instruments  were  signed  only  by  the 
former,  and  the  latter  obtained  no  other  title  to  the  stock  than  what  was  thereby 
conveyed. 

The  statute  provides  that  "all  sales  of  stock,  whether  voluntary  or  other- 
wise, transfer  to  the  purchaser  all  rights  of  the  original  holder,  *  *  *  and 
subject  such  purchaser  to  the  payment  of  any  unpaid  balance,  due,  or  to  be- 
come due,  on  such  stock;  but,  if  the  sale  be  voluntary,  the  seller  is  still  liable 
to  existing  creditors  for  the  amount  of  such  balance,  unless  the  same  be  duly 
paid  by  such  purchaser. "  Section  14,  c.  32,  Hiirs  Misc.  Laws.  Was  the  trans- 
action between  Gaston  and  Hughes  such  a  sale  of  the  stock,  by  the  former  to  the 
latter,  as  would  subject  the  latter  to  the  payment  of  the  amount  due  thereon, 
under  said  provision  of  the  statute?  is  the  question  to  be  solved.  The  liability 
of  a  purchaser  of  stock  in  such  cases  is  statutory;  and  unless  the  transaction 
between  Gaston  and  Hughes  constituted  a  sale  of  the  stock  within  the  mean- 
ing of  the  statute,  such  liability  did  not  attach.  It  is  not  a  case  where  a  per- 
son has  had  stock  transferred  to  him  upon  the  books  of  the  company,  and 
thereby  estopped  himself  from  denying  his  ownership  of  it.  There  no  sale  in 
fact  is  necessary  in  order  to  charge  the  transferee.  But  here  the  question  must 
be  determined  wholly  upon  the  effect  of  the  two  instruments  referred  to.  If 
they  evidence  such  a  sale  of  the  stock  as  suggested,  then  Hughes  became  liable; 
otherwise  not.  The  assignment  of  the  stock  was  to  Hughes,  as  trustee,  to  have 
and  to  hold  the  same  in  trust  for  the  use  and  purpose,  to  convey  absolutely 
and  unconditionally  to  anyone  who  would  procure,  ill  a  certain  time,  Gaston's 
release  and  discharge  from  certain  debts,  etc.  This  certainly  was  no  sale  to 
Hughes;  it  was  no  more  than  a  power  to  enable  him  to  sell  upon  certain  speci- 
fied terms.  It  vested  no  title  in  Hughes,  more  than  a  power  of  attorney  to 
dispose  of  the  stock  would  have  done.  It  did  not  transfer  to  Hughes  all  the 
rights  of  Gaston  in  the  stock,  or  any  rights,  except  to  look  up  a  purchaser,  and 
sell  him  the  stock  upon  the  terms  specified  in  the  instruments:  nor  did  it  vest 
in  Hughes  the  ownership  of  the  stock  as  a  trustee.  It  merely  clothed  him  with 
a  special  and  limited  authority, — made  him  an  agent  for  Gaston  to  do  a  partic- 
ular thing  for  the  latter^s  advantage. 

"Sales  of  stock,"  within  the  meaning  of  the  statute,  are  transfers  of  the 
general  legal  title.  They  could  not  have  been  meant  to  be  anything  less,  or 
the  legislature  would  not  have  provided  that  they  should  operate  to  "trans- 
fer to  the  purchaser  all  the  rights  of  the  original  holder."  In  this  case  all 
the  rigliis  of  Gaston  in  the  stock  remained  in  him,  except  so  far  as  they  were 
suspended  by  force  of  the  said  instruments.  If  Hughes  had  failed,  within 
the  time  limited  in  the  said  instruments,  to  find  a  person  who  would  procure 
Gaston's  release  from  said  debts  and  liabilities,  his  authority  would  have 
ceased,  and  Gaston's  power  over  the  stock  been  restored  to  its  former  extent. 
How  could  the  parties  have  intended  a  sale  of  the  stcKjk  to  Hughes,  when  tKe 
consideration  was  tobe. paid  by  other  parties,  and  the  conveyance  thereof, 
"absolutely  and  unconditionally,"  was  to  be  made  to  such  parties?  It  is  true 
that  the  granting  clause  in  the  instruments  is  sufficiently  broad  to  constitute 
a  sale  of  the  st^ck,  but  when  all  parts  of  them  are  taken  together,  and  the 
general  object  and  purpose  of  the  instruments  considered,  they  must,  I  think, 
be  construed  as  only  conferring  a  power  upon  Hughes  to  sell  Gaston's  stock 
to  some  person  who  would,  within  the  time  therein  limited,  procure  him  a 
full  release  and  discharge  from  the  debts  and  liabilities  referred  to. 

If  this  view  is  correct,  then  Hughes  was  not  such  a  purchaser  of  the  stock 
in  question  as  would  create  a  liability  on  his  part  in  favor  of  the  appellants; 
and  his  failure  to  inform  them  of  his  relations  to  the  stock,  if  in  any  case  he 
would  have  been  required  to  do  so,  was  not  a  violation  of  any  duty  he  was 
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under  to  them.  I  am  unable  to  discover  that  Hughes  is  chargeable  with 
fraud,  acttial  or  constructive,  in  the  transaction  of  buying  up  the  claims,  or 
that  the  appellants  were  defrauded  thereby.  In  my  opinion,  if  the.  appellants 
had  a  right  to  join  in  the  suit  as  co-plaintiffs,  they  have  not  succeeded  in  es- 
tablishing a  cause  of  suit  herein.  It  is  claimed  that  this  suit  is  in  the  nature 
of  a  creditors'  bill,  but  I  do  not  see  how  it  can  be  so  regarded.  A  creditors' 
bill  was  to  reach  assets,  and  compel  an  application  of  them  to  the  payment  of 
a  complainant's  claim.  This  suit  is  to  establish  a  personal  liability  against 
the  respondents.  It  is  to  compel  them  to  account  for  property  that  came 
into  their  hands  charged  with  the  payment  of  their  claims,  and  to  establish  a 
liability  against  them  as  purchasers  of  unpaid  stock.  In  order  to  pursue  that 
remedy  alone,  the  appellants  had  a  right  to  unite  as  plaintiffs;  but,  /hen  they 
sought  relief  on  the  grounds  of  the  actual  fraud  of  the  respondents,  they  were 
required  to  show  that  it  was  a  joint  tort,  at  least  we  so  held  in  the  former 
case,  and  I  deem  it  proper  to  make  this  explanation,  so  that  the  profession 
may  not  be  misled  by  that  holding.  The  decree  appealed  from  will  be  af- 
firmed. 


(15  Or.  427) 

Kimball  v.  Mont  and  others. 

{Supreme  Court  of  Oregon,    November  21, 1887.) 

Pbomibsort  Note—Stipulatiok  for  Attorney's  Fkeb— Void  for  IlNBCABONABLENifiBs. 
Where  a  ppomissory  note  contains  a  stipulation  for  the  payment  of  an  unreason- 
able fixed  sum  as  attorney's  fees  in  case  of  suit  thereon,  the  court  will  not  enforce 
the  payment  of  it,  ftnd,  beinf?  unauthorized  to  make  a  new  contract  for  the  parties, 
will  make  no  allowance  therefor.  Balfour  y.  Davis^  14  Or.  47,  12  Fac.  Rep.  89,  fol- 
lowed. 

Appeal  from  circuit  court,  Multnomah  county;  E.  B.  Stearns,  Judge. 

Dolph,  Bellinger,  Mallory  cfe  Simon,  for  respondents.  MaBougall  cfe  Botoer, 
for  appellants.  Whalley,  Braunough  <fe  Northrup^  for  the  Dundee  Mortgage 
Trust  Invest.  Co. 

Strahan,  J.  There  is  but  a  single  question  presented  by  this  appeal,  and 
that  is  whether  or  not  this  court  will  enforce  an  agreement  in  a  promissory 
note  to  pay  10  per  cent,  on  the  amount  due  as  attorney's  fees,  in  case'of  suit 
thereon.  The  amount  due  on  the  note,  principal  and  interest,  at  the  date  of 
the  decree,  was  $5,080,  and  the  amount  of  attorney's  fees  allowed  in  the 
court  below  was  $508.  In  Balfour  v.  Davis,  14  Or.  47,  12  Pac.  Rep.  89,  we 
had  occasion  to  consider  the  effect  of  inserting  in  a, note  a  fixed  percentage, 
payable  as  attorney's  fees,  in  case  of  suit  thereon,  and  declined  to  enforce  it, 
or  give  it  any  legal  effect.  In  referring  to  the  case  of  Peyser  v.  CoUy  11  Or. 
39,  4  Pac.  Rep.  520,  it  was  said:  "*  *  *  We  do  not  feel  disposed  to  ex- 
tend the  doctrine  there  announced  beyond  the  precise  question  then  before 
the  court."  To  allow  the  attorney's  fees  in  this  case  would  be  a  departure 
from  the  doctrine  thus  announced.  We  further  held,  in  effect,  in  Baffour  v. 
Davis,  supi^t  that  when  the  parties  had  fixed  the  amount  of  attorney's  fees 
in  a  note  which  was  unconscipnable  and  unreasonable,  we  would  not  under- 
take to  partially  enforce  the  contract,  by  fixing  such  sum  as  we  might  deem 
reasonable.  If  a  party  wishes  to  indemnify  himself  for  attorney's  fees  in  case 
of  suit  upon  a  promissory  note,  he  may  do  so  by  providing  therein  for  a  rea- 
sonable attorney's  fee.  It  is  not  practicable,  nor  is  it  consistent  with  sound 
public  policy,  to  allow  parties,  at  the  inception  of  a  transaction  of  this  nat- 
ure, to  determine  the  amount  of  attorney's  fees  to  be  paid  in  case  of  default. 
It  is  impossible  for  them  to  know  at  that  time  the  extent  or  value  of  the  serv- 
ices to  be  rendered.  In  such  a  case  they  will  always  be  placed  at  the  highest 
possible  limit,  and  the  defendant  may  show  their  unreasonableness,  if  he  can. 
Some  of  the  authorities  hold  that  the  insertion  in  a  note  of  a  fixed  percentage, 
as  attorney's  fees  in  case  of  suit,  is  to  be  regarded  as  a  penalty  from  which 
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the  «ourt,  in  giving  judgment,  may  vary  according  to  the  circumstances  of 
tlie  particular  case.  But  such  is  not  the  nature  of  tlie  transaction,  nor  was 
it  the  intention  of  the  parties.  It  is  a  liquidated  sura,  to  be  paid  at  all  events, 
if  suit  is  brought.  I  think  if  such  a  contract  is  good  for  any  purpose  it  must 
be  enforced  as  the  parties  made  it;  and  therefore,  for  the  reasons  stated  in 
Balfour  ^\  Davis ^  supra,  we  refused  to  modify,  and  then  enforce  it  as  modi- 
fied. But  on  the  other  hand,  if  a  contract  provides  for  reasonable  attor- 
ney's fees,  *he  court,  >\  hen  called  upon  to  enforce  it,  as  soon  as  the  extent  of 
the  services  rendered  by  the  attorney  is  ascertained,  hjis  knowledge  of  their 
value,  and  can  always  make  the  proper  allowance  without  the  possibility  of 
unfairness  or  abuse.  If  necessary,  the  parties  could  also  offer  evidence  on  the 
subject  to  assist  the  court  in  reaching  a  conclusion  as  to  the  value  of  such 
service.  It  appears  from  this  record  that  the  plaintiffs  offered  evidence  tend- 
ing to  prove  the  reasonableness  of  the  attorney's  fees  claimed.  This  evidence 
could  not  be  considerd^i  without  wholly  ignoring  the  terms  of  the  contract. 
That  had  fixed  the  amount,  and  such  evidence  was  clearly  irrelevant.  We 
perceive  no  rule,  consistent  with  sound  legal  principle,  that  will  partially 
recognize  the  validity  of  such  contracts;  and  hence  in  Balfour  v.  Davis, 
supra,  we  refused  altogether  to  enforce  such  a  contract,  and  to  that  we  ad- 
here. 

Let  the  decree  be  modified  as  to  attorney's  fees,  except  as  to  the  amount 
offered  or  admitted  by  the  defendants,  and  affirmed  in  all  other  respects. 


a4  Cal.  IST) 

Moore  and  others  v.  Boyd  and  others.    (No.  9,792.) 

{Supreme  Court  of  California.     November  29,  1887.) 

1.  Corporations— AcTioKS  to  Enforce  Stockholder's  Liability — Limitation. 

The  liability  of  a  stockholder  for  a  debt  of  a  corporation  is  a  liability  "created 
by  law,*'  referred  to  in  Code  Civil  Proc.  Cal.  ?  359,  whiph  enacts  that  an  action  to 
enforce  a  liability  created  by  law  must  be  broupjht  within  three  years  after  the  "dis- 
covery   *    »    *    of  the  facts  upon  which    »    *    *    the  liability  wa^  created." 

2.  Same — When  Statute  Begins  to  Run. 

Defendants  were  sued  as  stockholders  for  an  indebtedness  contracted  by  a  com- 
pany. Code  Civil  Proc.  Cal.  |  559,  limits  the  time  for  bringing  such  an  action  to 
three  years  "after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which 
*  *  *  the  liability  was  created."  Heidj  that  if  the  plaintiffs  desired  to  rely  on 
the  stockholders  it  was  incumbent  upon  them  to  examine  the  books  of  the  com- 
pany to  discover  how  the  stock  stood,  find  that,  as  the  books  of  the  company  were 
open  to  inspection  by  the  plaintitfs,  they  would  be  charged  with  that  knowledge 
'which  could  have  been  ascertained  by  such  inquiry,  and  that  the  time  commenced 
to  run  when  the  debt  was  incurred. 
8.  Same—Estoppel  to  Deny  Ownership  of  Stock. 

The  defendants  were  sued  for  an  indebtedness  contracted  b^  a  corporation  in 
which  they  wereshareholders.  Oneof  the  defendants  had  stated  m  a  letter  to  a  third 
party  that  he  owned  11,000  shares  of  stock  in  the  company.  Held^  that  the  ad- 
mission not  being  made  to  the  plaintiffs,  but  to  a  third,  person,  did  not  operate  as 
an  estoppel  to  prevent  said  defendant  from  denying  the  ownership. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco;  John  Hunt, 
Judge. 
James  A,  Wagner,  for  appellants.     McAllister  &  Bergin,  for  respondents. 

Hayne,  G.  This  is  an  action  against  certain  stockholders  of  the  South 
Mountain  Consolidated  Mining  Company,  a  corporation  having  a  capital  stock 
of  100,000  shares,  upon  an  indebtedness  of  the  company  to  plainti^s  of  846,- 
953.50,  incurred  by  the  company  during  the  months  of  July  and  August; 
1875.  The  defendant  Lent  is  alleged  to  have  owned  at  that  time  33,145 
shares;  the  defendunt  Boyd,  11,000  shares;  and  the  defendant  Willis,  "a  large 
number  of  shares."  The  court  below  gave  judgment  for  the  defendants,  and 
the  plaintiffs  appeal. 
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As  the  positions  of  the  defendants  are  somewhat  different,  we  will  consider 
them  separately. 

1.  The  defendant  Willis  disposed  of  all  the  stock  in  which  he  had  any  act- 
ual interest  before  the  months  of  July  and  August,  1875.  Other  stock,  how- 
ever, stood  in  his  name,  "jis  trustee,"  upon  the  books  of  the  coihpany.  In 
1874,  30,000  shares  belonging  to  the  company  were  placed  in  the  name  of 
"  William  Willis,  Trustee. "  These  shares  were  disposed  of  under  the  direction 
of  the  president  in  the  acquisition  of  outstanding  titles  to  the  mine.  As  we 
gather  from  the  evidence,  no  change  was  made  in  the  way  this  stock  stood 
upon  the  books  of  the  company.  Before  July,  1875,  about  60,000  other  shares 
belonging  to  one  Miuear  were  placed  in  the  name  of  "William  Willis,  Trus- 
tee," as  collateral  security  for  a  debt  of  the  company,  for  which  Willis  had 
made  himself  responsible.  These  shares  stood  upon  the  books  of  the  company 
in  this  way  during  the  months  of  July  and  August,  1875.  But  before  that 
time  the  greater  part  had  been  sold  to  outside  parties,  and  the  proceeds  ap- 
plied to  the  reduction  of  the  debt  for  which  it  was  security.  Most  of  the  re- 
mainder was  sold  during  said  months  of  July  and  August.  Whenever  the 
stock  was  sold,  Willis  simply  indorsed  the  certificates  in  blank,  and  delivered 
them  to  the  purchasers,  leaving  the  stock  to  stand  upon  the  books  of  the  com- 
pany in  the  name  of  "William  Willis, Trustee."  As  a  matter  of  course,  after 
tliis,  he  did  not  know  what  became  of  the  stock,  or  who  owned  it, — the  cer- 
tificate being  transferable  by  delivery  "in  the  ordinary  course  of  business, 
just  like  a  20-dollar  piece." 

The  position  of  appellants'  counsel  is  that  this  made  Willis  liable  as  a  stock- 
holder. The  argument  is  that  after  the  stock  pledged  was  sold  he  no  longer 
lield  it  as  collatend  security;  that  its  being  on  the  books  in  his  name  enabled 
him  to  vote  it,  and  control  the  company;  and  that  the  mere  addition  of  the 
word  "trustee"  to  his  name,  witliout  stating  for  whom  he  was  trustee, 
amounts  to  nothing,  under  the  decisions  in  Brewster'  v.  Sinie,  42  Gal.  142, 
and  Thompson  v.  Toland^  48  Cal.  113.  In  other  words,  that  he  appeared 
upon  the  books  of  the  company  to  be  a  sto<;kholder,  and  that  this  made  him 
liable.  We  do  not  find  it  necessary  to  examine  the  validity  of  this  argument. 
The  condition  of  affaii-s  above  described  existed  at  the  time  the  indebtedness 
was  contracted.  And,  if  we  assume  in  favor  of  the  appellants  that  it  made 
Willis  liable  as  a  stockholder,  it  made  him  liable  in  July  and  August,  1875; 
and  the  claim  against  him  is  barred  by  the  statute  of  limitations. 

Section  359  of  the  Code  of  Civil  Procedure  is  as  follows: 

"Sec.  359.  This  title  does  not  affect  actions  against  directors  or  stockhold- 
ers of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce 
aliability  created  by  law;  but  such  actions  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which  the 
pfenalty  or  forfeiture  attached,  or  the  liability  loas created," 

The  liability  of  a  stockholder  for  the  debt  of  the  corporation  is  a  liability 
"created  by  law."  {Green  v.  Beckman,  59  Cal.  545;)  and  therefore  the  above 
section  applies  to  it.  More  than  three  years  having  elapsed  before  the  action 
was  brought,  the  claim  was  barred  by  limitation  unless  there  was  no  "dis- 
covery *  *  *  of  the  facts  upon  which  *  *  *  the  liability  was  cre- 
ated. "  What  were  such  facts?  Manifestly  the  existence  of  the  indebtedness 
of  the  corporation,  and  the  fact  that  the  defendants  owned  a  certain  propor- 
tion of  the  stock.  Now,  the  plaintiffs,  having  advanced  money  directly  to 
the  corporation,  could  not  have  been  ignorant  of  the  indebtedness  arising 
therefrom.  The  inquiry,  therefore,  is  reduced  to  this:  Were  they  ignorant 
of  the  fact  that  during  the  months  of  July  and  August,  1875,  the  stock  stood 
upon  the  books  of  the  company  in  the  name  of  "William  Willis,  Trustee?" 

For  the  purposes  of  the  statute  of  limitations,  if  the  means  of  knowledge 
exist,  and  the  circumstances  are  such  as  to  put  a  man  of  ordinary  prudence 
on  inquiry,  it  will  be  held  that  there  was  knowledge  of  what  could  have  been 
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readily  aacertained  by  such  inquiry.  Tliis  rule  is  applied  both  in  equity  (New 
Albany  v.  Burke,  11  Wall.  107;  Bank  v.  Carpentei',  101  UJ  S.  567)  and  at 
law,  {Bailey  v.  Qlover,  21  WaU  349;  Wood  v.  Carpenter,  101  U.  S.  141.)  In 
the  present  case  the  plaintiffs  could  have  discovered  how  the  stock  stood  upon 
the  books  of  the  company  by  looking  at  the  books;  and  we  think  that  it  was 
incumbent  upon  persons  advancing  money  to  the  corporation,  and  relying 
upon  the  stockholders  for  payment,  to  have  done  so.  It  is  not  shown  that  they 
made  any  effort  to  do  so;  and  therefore  they  cannot  claim  the  benefit  of  the 
exemption  made  by  the  section  above  quoted  as  to  the  running  of  the  statute. 
If,  therefore,  there  was  any  liability  upon  Willis  from  the  way  the  stock 
stood  upon  the  books  of  the  company,  it  is  barred  by  limitation. 

2.  The  defendant  Boyd  never  had  any  stock  in  his  name  upon  the  books  of 
the  company,  either  as  trustee  or  otherwise,  except  the  five  shares  put.  in  his 
name  to  qualify  him  to  <ict  as  director.  He  admits  being  interested  in  some 
of  the  stock  at  one  time;  but  he  disposed  of  it  before  July,  1875.  The  court 
finds  that,  "in  the  months  of  July  and  August,  1875,  said  defendants  did  not, 
nor  did  any  of.  them,  own  any  other  or  more  of  the  capital  stock  of  said  South 
Mountain  Consolidated  Mining  Company  than  the  five  shares  thereof  standing 
in  their  names  as  aforesaid."  This  finding  is  as  broad  as  the  issue;  and  no 
objection  is  taken  to  its  sufficiency  in  point  of  form.  And  it  responds  to  the 
questions  presented  by  the  evidence.    Was  the  evidence  sufficient  to  support  it? 

As  an  original  proposition  we  should  have  had  much  difficulty  in  coming  to 
the  conclusion  that  this  defendant  did  not  own  11,000  shares  of  the  stock  at 
the  time  the  indebtedness  was  incurred;  for  in  a  letter  to  a  third  party,  dated 
September  28,  1875,  he  said:  "I  am  compelled  to  pay  assessments  on  over 
eleven  thousand  shares  of  my  own  stock;"  and  the  letter  displays  much  indig- 
nation over  the  conduct  of  one  To  wnsend,  who  was  supposed  to  have  depressed 
the  value  of  the  stock  in  the  market.  But  Boyd  denied  that  he  owned  any 
stock,  and  explained  his  letter  by  saying  that  the  company  oWed  him  money, 
which  he  expected  to  get  out  of  the  sum  raised  from  the  assessment;  and  that 
lie  wrote  the  letter  in  the  expectation  that  it  would  be  shown  to  other  stock- 
holdei*s,  and  would  entourage  them  to  pay  the  assessment  on  their  stock. 
This  explanation  seems  open  to  doubt.  But  the  court  below  heard  and  saw 
the  witness,  and  therefore  had  a  better  opportunity  for  arriving  at  a  conclu- 
sion than  is  afforded  by  a  record;  and  under  the  well-settled  rule  its  conclu- 
sion as  to  the  fact  will  not  be  disturbed. 

It  is  contended,  however,  that  the  letter  referred  to  operated  as  an  estoppel 
upon  the  writer,* and  prevented  him  from  denying  that  he  was  a  stockholder. 
But  the  admission  was  not  made  to  the  plaintiffs,  or  any  of  them,  and  there- 
fore did  not  operate  as  an  estoppel.  Reynolds  v.  Lounshury,  6  Hill,  536.  To 
hold  that  an  estoppel  exists  under  these  circumstances  would  be  to  make  every 
admission  an  estoppel. 

The  foregoing  disposes  of  the  claim  as  to  the  defendant  Boyd,  and  it  is  un- 
necessary to  ctmsider  the  question  of  the  statute  of  limitations  as  to  him. 

3.  The  defendant  Lent  never  had  any  stock  in  his  name  upon  the  books  of 
the  company  except  the  five  shares  necessary  to  qualify  him  as  a  director.  He 
admits  having  been  interested  in  a  large  number  of  shares,  but  testifies  that 
he  disposed  of  them  before  the  months  of  July  and  August,  1875.  We  see 
nothing  in  the  evidence  to  cast  doubt  upon  the  finding  above  quoted,  that  he 
owned  no  stock  at  the  time  the  indebtedness  was  incurred.  He  says,  how- 
ever, that  a  large  part  of  this  stock  was  given  away  or  disposed  of  in  a  way 
he  does  not  distinctly  remember.  His  testimony  is  as  follows:  "I  cannot  re- 
member at  this  time  what  disposition  I  made  of  it,  but  I  am  positive  it  was 
all  sold  at  about  the  sum  I  gave  for  it.  In  the .  first  place,  in  organizing  a 
company,  the  first  men  that  come  in  are  newspaper  men  who  want  to  know 
what  is  this  company, — want  me  to  carry  some  stock.  Another  will  want 
me  to  carry  some  stock,  and  I  think  every  share  of  that  stock  went  in  that 
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%vay;  but  I  cannot  remember.  *  *  *  i  cannot  remember  now  the  dis- 
position of  my  500  shares.  I  think  I  gave  it  out  at  different  periods  as  pres- 
ents to  persons  around  the  ofliee  or  some  one  else.  I  think  T  gave  it  to  some- 
body or  other.  I  don't  know  who  it  was,  but  after  we  got  through  with  the 
3,500  sliares,  I  know  that  Boyd,  Willis,  and  myself  said:  *  We  will  give  this 
away.'  Willis  said:  •!  am  going  to  give  my  mother  mine.'  B^oyd  said:  *I 
will  give  mine  to  Mrs.  Blank;'  I  forget  the  name.  And  1  said:  *  I  wilWo  the 
same  thing,'  and  what  I  did  with  it  I  don't  know.  1  am  so  sure  1  had  no 
stock  after  that,"  etc. 

Tlie  learned  counsel  for  the  appellants  argues  that  stock  cannot  be  trans- 
ferred in  this  way,  as  against  creditors  of  the  corporation,  ^nd  among  other 
authorities  cites  Bowden  y,  Johnson,  107  U.S.  251,  2  Sup.  Ct.  Kep.  246,  and 
Tiiomp.  Stockholders,  §  215.  But  the  rule  he  invokes  requires  that  the 
transfer  should  be  for  the  purpose  of  escaping  liability,  and  to  a  person  whom 
the  stockholder  knows  to  be  irresponsible.  The  evidence  shows  no  such  case. 
And  if  the  rule  is  to  be  applied  in  this  state,  (as  to  which  we  express  no 
opinion,)  this  is  not  a  case  for  its  application 

4.  All  three  of  the  defendants  were  directors,  and  each  had  five  shares  of 
the  company's  stock  transferred  to  their  names  upon  the  books  of  the  com- 
pany. This,  we  think,  made  them  liable  as  stockholders.  Wolf  v.  St, 
Louis  I,  W,  Co,,  15  Cal.  319.  But  under  the  views  above  expressed  this 
liability  was  barred  by  limitation .  And,  if  this  were  not  so,  the  matter  is  too 
trifling  to  require  the  reversal  of  the  judgment.  This  seems  to  be  the  view 
of  the  counsel  for  the  appellants;  for  on  page  6  of  his  brief  he  says:  "Even  if 
the  defendants  had  owned  th6  five  shares  each,  standing  in  their  names,  the 
amount  for  which  they  would  be  liable  Vould  be  such  a  trifling  sum  that  it 
would  not  justify  them  in  taking  up  the  time  of  a  court  with  a  suit,  to  say 
nothing  of  the  costs  to  themselves.  Five  shares  to  each  of  the  defendants 
would  be  15-100,000  of  46,963,  or  just  a  little  over  70 cents;  or,  with  interest, 
about  $1.40."  We  quite  agree  with  counsel  that  this  is  too  trifling  a  matter 
to  take  up  the  time  of  a  court.  It  is  a  case  for  the  application  of  the  maxim, 
de  minimis  non  curat  lex,     Wolff  v.  Prosser,  14  Pac.  Rep.  852. 

We  therefore  advise  that  the  judgment  and  order  be  alfirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(2  Ariz.  319) 

Territory  v,  Barth. 
{Supreme  Covrt  of  Arizona.    December  9,  1887.) 

1.  Forgery— Principal  and  Accessory— Accomplice. 

He  is  the  principal  who  directs  the  forcing  of  an  instrument,  and  utters  the  same, 
and  receives  the  proceeds  tliereof,  though  the  writing  be  by  another,  under  his  di- 
rection. 

2.  Grand  Jury— Impaneling — Excuse  op  Juror— Presumption  on  Appeal. 

The  court  may,  ofits  own  motion,  excuse  a  juior  for  any  apparent  disqualifica- 
tion, and.  iu  the  absence  of  the  facts,  it  will  be  presumed  that  the  court  acted  upon 
good  reason. 

3.  Continuance- Absence  of  Witnesses— Materiality  op  Testimony— Affidavit. 

Tlie  affidavit  must  show  that  the  testimony  of  an  absent  witness  is  material.  If  it 
be  to  contradict  the  testimony  of  an  anticipated  witness,  it  must  state  that  that  tes- 
timony is  false. 

4.  Criminal  Practice-Instructions— Reasonable  Doubt. 

In  a  criminal  case,  proof  to  a  moral  certainty  is  not  required. 
{■^l/llabiis  by  the  Qnirt.) 

v.l5p.no.  11—43 
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Appeal  from  district  court,  Gavapai  county;  Wright,  Judge. 
Humner  Howard^  Hemdon  cfe  Hawkins,  and  E.  M.  8af\ford,  for  appellants. 
Briggs  Goodrich,  Atty.  Gen.,  for  appellee. 

Barnes,  J  This  was  an  indictment  against  defendant,  Solomon  Barth, 
accusing  him  of  the  crime  of  forgery  of  a  county  warrant,  with  a  count  for 
uttering  said  forged  warrant.  Defendant  urges  as  error  the  refusal  of  the 
court  to  quash  the  indictment  for  irregularity  in  the  formation  of  the  grand 
jury  Defendant  was  present  at  the  time  the  grand  jury  was  impaneled,  and 
given  an  opportunity  for  challenge,  which  he  declined  to  accept,  on  the  ground 
that  he  had  not  been  held  to  bail  for  this  oftense,  and  was  under  no  accusa- 
tion. Leaving  the  question  whether  he  has  waived  his  right  of  challenge, 
we  will  consider  the  alleged  irregularity.  Section  176,  CJomp.  Laws,  c.  11,' 
provides  for  an  order  summoning  24  persons  to  serve  as  a  grand  jury,  which 
order  was  made  in  this  case,  and  tlie  sheriff  returned  24  persons  served,  and 
they  all  appeared.  Section  178  provides  that  the  names  of  persons  in  attend- 
ance be  written  on  separate  ballots,  and  put  in  a  box,  from  which  the  grand 
jury  shall  be  drawn,  which  was  done;  but  the  court  of  its  own  motion  ex- 
cused tlie  sixth  person  whose  name  was  drawn,  and  .this  is  the  error  assigned. 
It  does  not  appear  for  what  reason  this  juror  was  excused.  To  know  whether 
the  excuse  was  justified  or  not  the  facts  should  be  made  to  appear.  We  must 
assume,  in  the  absence  of  the  facts  upon  which  the  court  acted,  that  the  court 
acted  for  good  reason,  and  not  arbitrarily.  Suppose  the  juror  had  been  deaf 
and  dumb,  blind,  intoxicated,  or  for  any  other  reason  disabled  from  jury 
service,  no  one  can  doubt  for  a  moment  the  pOwer  and  duty  of  the  court  to 
excuse  the  juror.  The  court  should  excuse  a  juror  for  any  apparent  disquali- 
fication, and  we  must  assume  that  the  court  acted  properly.  Having  excused 
this  juror  23  pei*sons  remained,  the  number  the  law  provides  to  constitute  a 
grand  jury,  and  it  was  organized  with  those  persons.  In  this  it  does  not  ap- 
pear that  the  court  erred. 

It  is  urged  that  the  court  erred  in  refusing  to  grant  a  change  of  venue. 
Application  was  made  on  the  ground  that  "a  fair  and  impartial  trial"  could 
not  be  liad  i  n  the  county.  Comp.  Laws,  699.  The  statute  provides  tliat,  if  the 
court  "is  satisfied  that  the  representation  is  true,  "the  venue  may  be  changed. 
Id.  687.  The  plaintiff  filed  his  own  affidavit,  and  affidavits  of  three  others, 
of  fact3  tending  to  show  that  such  a  prejudice  existed  against  defendant 
in  the  county  to  such  an  extent  as  would  prevent  a  fair  trial.  This  was  met 
by  the  affidavits  of  14  persons  living  in  different  parts  of  the  county  denying 
the  existence  of  such  prejudice.  The  defendant  was  simply  overwhelmed 
by  the  evidence,  and  the  court  very  properly  refused  the  change. 

Error  is  assigned  in  the  refusal  of  the  court  to  grant  a  continuance.  This 
is  a  motion  addressed  to  the  sound  discretion  of  the  court,  and  for  the 
abuse  of  such  discretion  error  may  be  assigned,  and  the  cause  reversed.  Ter- 
ritoi-y  V.  Datis,  10  Pac.  Rep.  3$9;  People  v  Francis,  38  Cal.  183.  We  do 
not  think  there  was  such  an  abuse  of  discretion  in  this  case  as  requires 
a  reversal.  It  does  not  appear  clearly  that  the  testimony  of  the  witnesses 
Lee,  Eoff,  and  Bibo  could  be  procured  at  a  time  to  which  the  case  could  be 
postponed.  But  the  fatal  error  to  this  showing  is  that  the  facts  which  de- 
fendant expected  to  prove  by  the  witnesses  are  not  clearly  stated,  nor  are  they 
made  to  appear  to  be  material.  In  the  main  they  suggest  that  they  will  con- 
tradict or  discredit  a  witness  named  Silvers.  It  is  true  that  an  emergency 
might  arise  in  the  trial  in  which  such  testimony  would  be  competent.  For 
all  that  appears  in  the  affidavit.  Silvers  would  admit  every  fact  expected  to 
be  proved,  and  in  that  case  the  evidence  would  be  incompetent.  Besides,  the 
affidavit  nowhere  states  that  the  testimony  of  the  witness  Silvers,  which  the 
affidavit  anticipates,  is  untrue.  If  true,  the  proposed  evidence  would  avail 
nothing.    The  witness  Silvers  might  be  filled  with  prejudice;  might  have 
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been  hired  to  remain  in  the  jurisdiction  of  the  court  fot  the  purpose  of  being 
a  witness;  might  have  even  threatened  to  putdefendant  in  Yuma,  and  yet  his 
testimony  be  true.  This  the  defendant  should  have  negatived,  and  shown  to 
the  court  that  the  proposed  testimony  was  material  to  meet  the  false  tentU 
mony  of  the  witness.  By  the  witness  Eoff  he  expected  to  prove  that  the  said 
writing  was  "not  uttered  and  forged  as  true,"  as  alleged.  This  is  a  con- 
clusion of  both  law  and  fact.  Tlie  facts  should  have  been  stated.  We  think 
the  court  did  not  err  in  refusing  to  continue  the  case.  We  will  not  review 
all  the  errors  assigned.  The  demurrer  was  properly  overruled.  Tlie  indict- 
ment sufficiently  alleges  a  forgery  of  this  instrument,  and  in  the  second  count 
the  uttering  of  an  alleged  instrument  knowing  it  to  be  false  and  forged. 

The  evidence  shows  that  a  general  county  warrant  was  issued  to  Patterson 
&  Go.  for  lumber,  for  $91.24,  signed  by  Luther  Martin,  chairman  of  the 
board,  and  by  Charles  Kin  near,  clerk  of  the  board;  that  J.  B.  Patterson,  one 
of  the  company,  tpok  the  warrant  to  defendant's  store,  and  handed  it  to 
Harry  Silvers,  defendant's  clerk.  He  had  spoken  to  defendant  about  it,  who 
told  him  he  was  giving  80  cents  on  the  dollar  for  county  warrants.  Silvers 
gave  a  check  for  80  per  cent,  of  the  amount  of  the  warrant.  The  check 
was  signed  by  defendant. 

The  alleged  warrant  was  offered  in  evidence,  and  was  for  $190,  and  was 
the  same  warrant  deli  vered  to  Silvers  by  Patterson.  Silvers  testified  that  de- 
fendant told  him  that  he  exoected  a  warrant  from  Patterson,  and  told  him  to 
pay  80  cents  on  the  dollar  for  it,  and  signed  a  check  in  blank  to  pay  for  it 
with.  Silvers  put  the  warrant  in  the  safe  with  other  warrants.  A  few  days 
after,  defendant  asked  Silvers  for  all  the  warrants,  which  were  given  to  de- 
fendant, and  he  shortly  returned  with  them,  and  Silvers  noticed  this  to  be  for 
$191,  instead  of  $91,  and  called  defendant's  attention  to  it,  who  told  him  to 
keep  liis  mouth  shut.  At  defendant's  direction,  this  warrant  with  others  were 
sent  to  a  bank  at  Prescott  for  discount.  Defendant  indorsed  the  warrant. 
The  alterations  were  made  in  the  handwriting  of  Kin  near.  There  was  evi- 
dence of  several  other  warrants  altered  in  the  same  way,  discounted  at  the 
same  time'.  It  is  urged  that  the  witness  Silvera  is  an  Accomplice,  and  that 
his  testimony  is  not  corroborated.  Conip  Laws,  344.  We  think  the  corrobo- 
ration is  complete.  The  defendant  indorsed  the  warrant;  received  the  money 
for  the  same;  false  entries  appeared*  in  his  books  as  to  it;  in  fact,  the  whole 
case  together  demonstrates  that  defendant  was  engaged  in  a  conspiracy  to  buy 
and  raise  warrants.  .  He  had  corrupted  the  clerk  of  the  board  to  aid  him,  and  ' 
give  the  appearance  of  genuineness  to  the  county  warrants.  He  had  induced 
bis  book-keeper,  Silvers,  to  aid  him  under  his  direction.  He  was  the  prime 
mover,  the  chief  actor,  the  archconspirator,  the  principal,  in  this  criminal 
transaction.  The  writing  was  not  in  his  hand,  but  it  was  by  his  direction, 
and  is  as  much  his  act  as  if  he  had  written  the  words  himself.  He  is  not  an 
accessory  in  any  sense.  An  indictment  wliich  alleges  that  defendant  forged, 
is  proved  by  evidence  that  the  false  writing  is  made  by  his  direction,  and  for 
his  use,  and  followed  by  proof  that  he  uttered  the  forged  instrument.  He  was 
the  principal  offender.  The  whole  case  evinces  an  amount  of  turpitude  and 
criminal  intention  that  is  appalling.  How  the  jury  could  have  been  led  to 
have  recommended  him  to  the  mercy  of  the  court  we  cannot  understand. 
His  guilt  was  made  clear  by  the  evidence.  Of  that  there  can  be  no  doubt,  and 
the  evidence  upon  which  this  conclusion  rests  is  both  competent  and  convinc- 
ing. Such  an  infamous  conspiracy  as  is  here  shown,  having  as  one  of  its 
actors  a  trusted  officer  of  the  county,  and  its  purpose  the  wholesale  robl)ery 
of  the  funds  of  the  county,  should  be  met  witli  sure  and  swift  punishment. 
And  it  is  well  that  the  principal  actor,  a  man  of  wealth,  power,  and  influence, 
a  merchant  of  many  years,  as  this  record  discloses,  should  be  the  first  con- 
victed, rather  than  visit  the  blame  upon  his  mere  instruments,  the  clerk  of 
the  board  and  his  own  book-keeper. 
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After  a  careful  examination  of  the  whole  case,  we  see  no  such  error  as  war- 
rduts  a  reversal  of  the  case.  The  instructions,  as  a  whola,  submit  the  case 
fairly  to  the  jury.  We  will  notice  but  one  objection  to  the  charge.  The  court 
instructed  the  jury  that  the  law  presumes  defendant  to  be  innocent  "until 
such  strong  proof  of  his  guilt  of  the  offense  charged  shall  be  adduced  as  to  re- 
move every  reasonable  doubt  of  his  guilt.  A  reasonable  doubt,  however, 
moans  a  substantial  doubt,  arising  from  tlie  evidence,  and  not  a  mere  possi- 
bility of  the  defendant's  innocence.  If,  upon  the  whole  case,  the  jury  enter- 
tain a  reasonable  doubt  of  the  defendant's  guilt,  they  should  acquit;"  and. re- 
fused to  instruct  that  "by  reasonable  doubt  is  meant  that  state  of  the  case 
which  leaves  the  mind  of  the  jury  in  that  condition  that  they  cannot  say  they 
feel  an  abiding  conviction,  to  a  moral  certainty^  of  the  truth  of  the  charge;" 
and  that  "the  evidence  must  establish  the  truth  of  the  charge  to  a  reasonable 
and  moral  certainty. "  We  think  the  court  was  correct  in  the  charge.,  There 
is  nothing  more  difficult  than  to  attempt  to  make  clear  what  is  meant  by  t\itj 
reasonable  doubt  that  will  warrant  an  acquittal.  The  words  themselves  per- 
haps convey  the  idea  as  accurately  as  any  paraphrase  can  do.  To  say  that 
proof  to  a  moral  certainty  is  required,  is  misleading.  Whatever  may  be  the 
meaning  of  those  words  to  schohistlcs,  to  a  common  mind  it  requires  a  much 
higher  degree  of  proof  than  is  necessary  in  a  criminal  case.  To  require  proof 
to  a  moral  certainty  would  make  it  impossible  to  enforce  the  criminal  law. 
In  a  civil  cause,  a  mere  preponderance  of  evidence  governs  the  verdict;  in  a 
criminal  case,  the  mind  of  the  jury  must  be  convinced  of  the  truth  of  the 
charge.  That  is  all.  To  be  convinced  means  that  the  evidence  must  be  such 
that  the  reason  sees  no  doubt  left  of  the  defendant's  guilt.  The  law  does  not 
deal  with  doubts  that  the  imagination  may  conjure  up.  The  mind  may  not 
run  outside  the  evidence  in  search  for  doubts;  the  reason  must  detect  and 
point  them  out  in  the  evidence  alone,  and  direct  the  mind  to  stop  short  of 
being  convinced.  When  the  mind  so  hesitates  from  conviction,  there  exists 
a  reasonably  doubt.  If  the  mind,  on  the  other  hand,  rests  satisfied  and  con- 
vinced, all  reasonable  doubt  is  removed.  It  is  that  condition  of  mind  as 
leads  reasonable  men  ih  the  important  affaire  of  life  to  act  with  confidence  and 
not  to  pause  and  hesitate  and  say  "I  am  not  satisfied,"  after  a  consideration  of 
all  the  facts  bearing  upon  the  proposition.  Ordinary  men  can  and  do  under- 
stand this;  but  to  ask  for  a  moral  certainty  startles  the  mind  with  doubt  and 
uncertainty  which  may  not  be  removed  by  any  evidence,  however  convincing 
to  the  reason.  Such  is  not  the  demand  of  the  law.  Com.  v.  Costley,  118 
Mass.  1;  State  v.  Reed,  62  Me.  142;  People  v.  Guldici,  100  N.  Y.  503;  Arnold 
V.  State,  23  Ind.  170;  Miles  v.  U.  S.,  103  U.  8.  304;  People  v.  Fi7iley,  38 
Mich.  482;  McQuire  v.  People,  44  Mich.  286.  6  N.  W.  li-p.  669;  State  v. 
Bridges,  29  Kan.  138;  Massey  v.  State,  1  Tex.  App.  564;  Dertsmore  v.  State, 
67  Ind.  306;  Batten  v.  State,  80  Ind.  394;  Holmes  v.  State,  9  Tex.  App.  313; 
State  V.  Rover,  11  Nev.  348;  Mixon  v.  State,  55  Miss.  527,  Meyers  v.  Com,, 
83  Pa.  St.  142<;  Anderaon  v.  State,  41  Wis.  433.  And  see  People  v.  Ah  Sing, 
51  Cal.  372;  Judge  Shaw,  in  Com.  v.  Webster,  5  Gush.  320;  Allen^y,  Fox,  10 
Amer.  Law  Rep.  642;  3  Greenl.  Ev.  §  29,  and  note;  Starkie,  Ev.  507. 

The  judgment  of  the  district  court  is  aflirmed. 

WRiGur,  C.  J.,  concurs. 

Porter,  J.  I  concur;  and  on  the  question  of  reasonable  doubt  will  add 
that  explanations  of  reasonable  doubt  confuse  more  than  they  make  clear. 
In  Miles  v.  U.  S.,  supra,  the  court  says:  "Attempts  to  explain  the  term 
*  reasonable  doubt  *  do  not  usually  result  in  making  it  any  clearer  to  the  minds 
of  the  jury." 
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(10  Colo.  395) 

Jennings  and  another  v.  Hickard. 
(Supreme  Co\irt  of  Colorado.    November  11,  188"^.) 

1.  Partnerrh IP— Rights  of  Partners— Fraud — Acx:ounting. 

Plaintifr  sold  to  defendants.  His  partners,  his  one-third  interest  in  certain  part- 
nership property  for  $400,  and  conveyed  it  to  them  by  deed.  The  defendants  the 
same  day  conveyed  by  a  deed,  placed  in  escrow,  the  same  property  to  a  thini  party, 
concealing  from  the  plaintiff  at  the  time  of  his  sale  to  them  that  such  negotiations 
were  pending.  Held,  that  the  concealment  of  tlie  negotiation  was  a  fraud  upon  the 
plaintiir,  and  that  defendants  should  account  to  him  for  one-third  of  the  proceeds 
of  the  sale. 

2.  Same— Mines  and  Mining — Location  of  Claim. 

Plaintiff,  being  a  partner  with  defendants,  by  the  terms  of  the  partnership  was 
to  have  one-third  interest  in  claims  located  by  defendants.  The  partnership  was 
dissolved  in  the  spring  of  1878.  One  of  the  defendants,  while  prospecting  some 
years  prior  to  1879,  discovered  some  "float*'  on  the  mountain-side,  where  a  valu- 
able mine  was  afterwards  discovered,  and  stuck  a  st»»ke  there,  with  a  view  of  re- 
turning at  some  future  time  and  discovering  the  vein  irom  which  it  came,  but  did 
not  return  until  after  1879.  He/dt  that  while  the  failure  to  pursue  the  search  might 
have  been  neglect  on  his  part,  it  was  not  fraudulent,  and  plaintiff  had  no  interest 
in  a  mine  located  in  1879  by  defendants  on  that  vein. 

3.  Same— Pleading  and  Ppoof— Variance. 

Plaintiff  entered  into  partnership  with  the  defendants  for  the  purpose  of  locating 
and  working  mining  claims;  he  to  furnish  money,  etc.,  and  they  to  do  the  active 
work  of  prospecting  and  locating,  each  to  have  one-third  interest  in  claims  discov- 
ered and  locat-ed.  Plaintiff  alleged  that  defendants  had  located  valuable  mines 
during  the  partnership  agreement,  and  had  concealed  the  facts  from  him,  and  that 
he  knew  nothing  of  them  until  after  the  dissolution  of  the  partnership  and  settle- 
ment. The  defendants  in  their  answer  alleged  that  the  partnership  extended  until 
the  sirring  of  1878.  In  their  testimony,  they  claimed  it  was  dissolved  in  187G,  and 
that  cert^iin  of  the  mines  mentioned  by  plaintiff  were  located  in  .1876  and- 1877- 
Held,  that  the  testimony  that  the  partnership  was  dissolved  in  1876  did  not  sustain 
the  allegations  of  the  answer,  and  that  the  admissions  in  that  must  govern,  and 
defendants  must  account  for  mines  located  up  to  the  spring  of  1878. 

4.  Limitation  op  Actions— Pleading  the  Statute— Waiver  of  Objection. 

Defendant  did  not  interpose  the  plea  of  the  statute  of  limitations,  either  by  de- 
murrer or  answer  in  the  trial  court.  Held,  that  this  defense,  if  not  specially 
pleadad,  must  be  treated  as  waived,  and  cannot  be  raised  for  the  first  time  on  ap- 
peal.* 

Etror  to  district  court,  Fremont  county. 

The  defendant  in  error  obtained  a  decree  from  the  court  below  for  $20,200. 
The  plaintiffs  in  error,  the  defendants  below,  bring  the  cause  to  the  supreme 
court  by  writ  of  error.  The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Teller  <fe  Orahood  and  J.  M.  Waldron,  for  plaintiffs  in  error.  Wells,  Smith 
<&  Mac&n,  for  defendant  in  error. 

.Elbert,  J.  Charles  Rickard.  the  plaintiff  below,  on  the  eighteenth  of  De- 
cember, 1882,  filed  his  bill  of  complaint  against  the  defendants,  John  and 
Daniel  Jennings,  claiming  a  decree  against  them  for  $20,200,  on  account  of 
certain  partnership  transactions.  He  alleges  that  in  the  fall  of  1874  he  and 
the  defendants  entered  into  a  mining  copartnership  for  the  purpose  of  collect- 
ing mineral  specimens,  and  also  for  the  purpose  of  discovering,  locating,  and 
developing  lodes  and  mining  properties;  that  by  the  terms  of  such  copartner- 
ship agreement  Rickard  was  to  furnish  certain  moneys,  horses,  wagons,  etc.; 
that  the  defendants  were  to  do  the  active  work  in  the  field  in  prospecting  and 
locating  mining  claims,  and  that  each  were  to  have  a  one-third  interest  in  all 
mining  claims  discovered  and  located  by  the  defendants;  that  this  copartner- 
ship continued  until  April,  1878;  that  during  this  time  the  defendants  discov- 

^  As  to  the  necessity  of  pleading  the  statute  of  limitations  to  make  it  available  as  a 
defense,  see  Merriam  v.  Miller,  (Neb.)  34  N.  W.  Rep.  625,  and  note. 
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ered  and  located  the  Mammoth,  the  Empire,  and  the  Trail  lodes,  and  a  cer- 
tain claim  to  coal  lands,  and  reported  the  same  to  plaintiff  as  properties  be- 
longing to  the  copartnership;  that  they  reported  the  aforesaid  lodes  as  being 
all  that  had  been  discovered,  located^  and  claimed  by  them  during  the  contin- 
uance of  the  copartnership  agreement.  He  alleges  that  on  the  nineteenth  of 
March,  1878,  he  conveyed  to  said  defendants,  for  the  sum  of  $400,  all  his  in- 
terest in  and  to  the  foregoing  copartnership  properties.  Concerning  this  con- 
veyance of  the  nineteenth  of  March,  1878,  he  alleges  a  distinct  and  separate 
fraud  upon  the  part  of  defendants  Jennings,  by  reason  of  which  he  is  entitled 
to  a  decree  against  them  for  S200.  This  fraud  concerns  properties  admit- 
tedly belonging  to  the  copartnership,  and  will  be  considered  first. 

Under  the  terms  of  the  copartnership,  the  lodes  were  located  for  conven- 
ience in  the  names  of  the  defendants,  and  they  were  authorized  to  negotiate 
and  sell  them,  accounting  to  plaintiff  for  one-third  of  the  proceeds.  The  evi- 
dence clearly  shows  that  on  or  about  the  nineteenth  of  March,  1878,  the  de- 
fendants approached  the  plaintiff  concerning  a  purchase  of  his  third  interest 
in  the  foregoing  copartnership  properties,  and  that  the  negotiation  resulted  in 
the  sale  by  plaintiff  to  defendants  of  his  third  interest  in  the  same  for  the  sum 
of  $400,  which  he  then  and  there  conveyed  by  deed  of  that  date  to  defendants. 
It  also  quite  clearly  appears  that  at  the  time  of  this  sale  the  defendants  were 
negotiating  a  sale  of  the  copartnership  coal  claim  to  one  Smith,  for  the  sum  of 
$1,800.  Although  this  sale  to  Smith  was  not  consummated  until  some  time 
thereafter,  the  deed  to  Smith,  which  was  placed  in  escrow,  bears  date  March 
19,  1878,  the  date  of  the  conveyance  by  the  plaintiff  to  defendants  of  his  one- 
third  interest  in  the  copartnership  properties.  The  one-third  interest  of  the 
plaintiff  in  the  proceeds  of  the  sale  of  this  coal  mine  would  have  amounted  to 
$600,  $200  more  than  the  defendants  paid  him  for  his  entire  interest  in  the 
four  claims. 

The  partnership  relation  is  a  trust  relation,  and  the  members  of  a  copart- 
nership are  held  to  a  strict  rule  of  good  faith  and  fair  and  open  dealing.  He 
who  assumes  the  relation  invites  the  confidence  of  his  copartners,  and  pledges 
fidelity  to  the  interests  of  the  copartnership  The  requirements  of  the  co- 
partnership relation  which  the  defendants  sustained  to  the  plaintiff  demanded 
that,  at  the  time  of  the  negotiation  for  a  sale  of  his  third  interest  in  the  co- 
partnership properties,  they  should  have  made  known  to  him  the  negotiation 
which  was  then  pending  with  Smith  for  the  sale  of  the  coal  claim  for  the  sum 
of  $1,800.  Their  concealment  of  this  negotiation  from  the  plaintiff  was  the 
concealment  of  an  important  fact,  affecting  the  value  of  plaintiff's  copartner- 
ship interest  for  which  they  were  negotiating.  It  enabled  them  to  deal  with 
him  on  unfair  and  unequal  terms.  It  was  a  fraud,  and  equity  and  good  con- 
science required  that  defendants  should  account  to  plaintiff  for  one-third  of 
the  proceeds  of  that  sale. 

The  sale  by  plaintiff  to  defendants  of  his  one-third  interest  in  the  copartner- 
ship properties,  to-wit,  the  Mammoth,  the  Empire,  and  the  Trail  lodes,  and 
the  coal  claim,  was  a  sale  in  gross  for  $400.  The  consideration  paid  for  each 
property  respectively,  does  not  appear.  As  the  plaintiff  introduced  no  evi- 
dence upon  this  point,  and  only  prayed  in  his  bill  of  complaint  that  the  de- 
fendants be  decreed  to  account  for  the  sum  of  $200,  the  difference  between 
the  entire  consideration  paid  him  for  the  whole  property  and  his  third  interest 
in  the  proceeds  of  the  sale  of  the  coal  claim,  the  court  was  justified  in  limit- 
ing its  decree  in  this  behalf  to  that  sum. 

Secondly,  The  plaintiff  alleges  another  and  distinct  fraud  respecting  cer- 
tain mining  propeilies,  which  he  claimed  belonged  to  the  copartnership,  a  claim 
which  the  defendants  contest.  Plaintiff  alleges  that,  during  the  continuance 
of  said  copartnei-ship  agreement,  the  defendants  discovered  and  located  certain 
other  mining  claims,  viz.,  the  Cliff,  the  North  Stai-,  the  Hiawassee^  the  Galena, 
the  East  Wing,  the  Buckeye,  and  theSylvanite;  that  under  the  terms  of  theirco- 
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partnership  agreement  he  was  entitled  to  a  one-third  interest  in  the  same,  but 
that  the  d^endants  fraudulently  concealed  from  him  the  discovery  and  loca- 
tion of  said  claims,  and  that  he  never  knew  of  the  existence  of  said  claims,  or 
of  his  rights  therein,  until  on  or  about  the  twenty-seventh  day  of  September, 
1879,  when  the  defendants  sold  and  conveyed  said  claims  to  one  Ballentine  for 
the  sum  of  $60,000.  By  reason  of  this  fraud  uppn  the  part  of  defendants, 
the  plaintiff  claims  a  decree  for  $20,000,  one-third  of  the  proceeds  of  said  sale 
to  Ballentine. 

The  defendants,  in  their  answer,  deny  the  copartnership,  except  as  therein- 
after stated,  and  "thereinafter"  they  say  "that  they,  the  defendants,  further 
answering,  admit  that  they  entered  into  an  agreement  with  plaintiff  to  gather 
specimens  and  prospect  for  lodes,  substantially  as  set  out  In  the  complaint, 
and  that  such  agreement  continued  until  the  early  part  of  the  year  1878." 
They  set  forth  the  sale  and  deed  of  the  nineteenth  of  March,  1878,  by  plain- 
tiff to  defendants,  and  say  "that,  upon  the  completion  of  such  sale  by  plaintiff 
to  defendants,  it  was  thpn  and  there  agreed  by  and  between  them  that  all  for- 
mer associations,  agreement,  copartnership,  and  business  relations  theretofore 
existing  between  plaintiff  and  these  defendants  should  cease,  and  the  same 
were  then  and  there  fully  dissolved  and  terminated."  In  view  of  the  testi- 
mony, as  will  be  seen,  this  is  an  important  admission.  They  deny  any  fraud- 
ulent concealment  of  lodes  discovered  and  located  as  alleged  in  the  complaint, 
l)ut  claim  that  the  Mammoth,  the  Empire,  the  Trail  lodes,  and  the  claim  to 
coal  lands,  reported  by  them  to  plaintiff  as  copartnership  properties,  were  all 
the  lodes  discovered  and  located  by  them  during  the  continuance  of  the  copart- 
nei-ship,  from  the  fall  of  1874  to  the  spring  of  1878. 

Upon  the  admissionis  of  the  defendants  in  their  answer  and  testimony,  the 
Cliff,  the  Hiawasse,  the  Galena,  and  the  North  Star  tnust  be  treated,  without 
hesitancy,  as  properties  belonging  to  tlie  copartnership.  The  defendants,  in 
their  answer,  admit  that  the  copartnership  formed  in  1874  continued  until 
the  spring  of  1878.  The  copartnership  must  be  treated  as  extending  to  all 
mining  properties  discovered  and  located  by  the  defendants  during  that  period, 
in  the  absence  of  any  limitation.  John  Jennings  admits  in  his  testimony 
that  the  four  lodes  named  were  discovered  and  loa^ted  in  1876  and  1877.  The 
defendant,  Daniel  Jennings,  while  he  does  not  testify  upon  this  point,  does 
not  in  any  way  controvert  or  disclaim  it.  It  is  true  that  they  botli  claim  in 
their  testimony  that  they  understood  that  the  copartnership  was  dissolved  in 
the  spring  of  1876,  when  the  copartnership  "specimen  store"  was  sold;  but 
this  testimony  does  not  support  the  allegations  of  the  answer,  the  admissions 
pf  which,  upon  this  point,  must  be  held  to  control. 

It  appears  from  the  testimony  that  these  four  mines  belonged  to  the  group 
often  which  were  sold  to  Ballentine  for  the  sum  of  $12,0W.  Theie  is  no 
evidence  fixing  the  separate  value  of  the  mines  which  constitute  this  group. 
In  the  absence  of  any  evidence  upon  this  point,  the  respective  mines  consti- 
tuting the  group  must  be  treated  of  equal  value.  In  so  far,  therefore,  as  the 
decree  of  the  court  below  was  based  upon  the  right  of  the  plaintiff  to  recover 
one-third  of  the  proceeds  arising  from  the  sale  of  the  Cliff,  the  Hiawassee,  the 
North  Star,  and  the  Galena  is  concerned,  we  think  it  is  justified  by  the  plead- 
ings and  the  evidence. 

It  appears  that  three  other  mines  which  plaintiff  claims  belong  to  the  co- 
partnership, viz.,  the  Sylvanite,  the  Buckeye,  and  the  East  Wing,  were  at  the 
same  time,  namely,  on  the  twenty-seventh  of  September,  1879,  conveyed  to 
Ballentine  by  a  separate  deed,  and  that  the  true  consideration  therefor  was 
$48,000.  This  sum,  together  with  the$12,000for  which  the  other  group  sold, 
constitutes  the  860,000  for  the  one-third  of  which  plaintiff  claims  a  decree. 

It  reipains,  therefore,  to  determine  whether,  upon  the  evidence,  these  three 
mines  belonged  to  the  copartnership.  The  two  Jennings  and  other  witnesses 
testify  positively  to  their  discovery  and  location  in  1879,  after  the  copartner- 
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ship  had  been  admittedly  dissolved.  It  appears  that  the  Sjivanite  was  by  far 
the  most  valuable  of  the  three;  that  the  other  two  were  not  regarded  as  of 
much  value.  There  Wivs  an  effort  upon  the  part  of  the  plaintiff  to  show  that, 
while  the  Sylvanite  was  not  located  until  1879,  it  was  really  discovered  by  the 
Jennings  during  the  existence  of  tlie  copartnership,  and  its  discovery  fraudu- 
lently concealed  from  the  plaintiff.  Daniel  Jennings  admits  in  his  testimony 
that  some  years  prior  to  18f9,  while  prospecting,  he  discovered  some  "float" 
upon  the  mountain  side  some  four  or  five  hundred  feet  from  where  the  Syl- 
vanite was  afterwards  discovered,  and  that  he  stuck  a  stake  there  to  indicate 
the  locality,  with  a  view  of  returning  at  some  future  day  to  prospect  for  the 
vein  from  which  it  came,  but  that  he  never  did  return  to  renew  his  search 
until  1879.  Other  witnesses  testify  to  substantially  the  same  admission  on 
his  part.  At  the  worst,  this  wjis  but  a  neglect  upon  his  part  to  pursue  a 
search  that  might  have  terminated  beneficially  to  the  copartnership.  His 
failure  to  do  so.  however,  does  not  appear  to  have  been  fraudulent.  It  is  not 
shown  that  at  the  time  he  stuck  the  stake  where  he  found  the  "float,"  that 
he  discovered  the  vein  from  which  it  came,  or  that  he  had  anjr  knowledge  re- 
specting it  that  would  render  his  failure  to  make  further  search  for  the  mine 
fraudulent.  Such  and  other  indications  of  the  existence  of  mineral  veins  are 
frequent  in  the  path  of  the  prospector.  All  that  can  be  required  of  him  is 
that  he  pursue  his  search  with  diligence  and  good  faith.  His  failure  to  fol- 
low up  a  particular  "float,"  or  other  indication  of  a  lode,  is  not  a  fraud  as  of 
course.  It  will  not  do  to  say,  under  the  circumstances  of  this  case,  that  Jen- 
nings, after  the  dissolution  of  the  copartnership,  could  not  return  to  and  pros- 
pect in  Elk  Mountain  district  for  other  lodes,  except  at  the  peril  of  having  to 
yield  to  plaintiff  a  one-third  interest  in  their  discoveries,  upon  the  proposition 
that  by  proper  diligence  they  might  have  discovered  such  lodes  during  the  ex- 
istence of  the  copartnership.  The  evidence  does  not  show  the  fraudulent 
concealment  of  a  discovery,  as  in  the  case  of  the  other  group  of  mines. 

In  so  far,  therefore,  as  the  decree  of  the  court  below  was  based  upon  the 
rights  of  the  plaintiff  to  recover  one-third  of  the  proceeds  arising  from  the 
sale  of  these  three  mines,  we  do  not  think  it  justified  by  the  evidence. 

The  argument  that  the  aption  is  barred  by  the  statute  of  limitations  cannot 
be  considered.  The  objection  is  taken  for  the  first  time  in  this  court.  The 
defense  wjis  not  interposed  in  the  court  below,  by  either  demurrer  or  answer. 
This  defense  is  in  the  nature  of  a  special  privilege,  and  if  not  specially  pleaded 
must  be  treated  as  waived.  It  cannot  be  considered  under  the  general  objec- 
tion that  the  complaint  does  not  state  facts  sufilcient  to  constitute  a  cause  of 
action.  Hexter  v.  Clifford,  5  Colo.  178;  Chicington  v.  Colorado  Springs  Co,, 
9  Colo.  608,  14  Pac.  Rep.  212. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remanded. 


(10  Colo.  337) 

Tritch  tj.  Norton  and  another.  Copartners,  etc. 

{Supreme  CouH  of  Colorado.    October  31,  1887.) 

1.  Mechanicb'  Liens— Priority — Trust  Deed  — Work  Done  under  Subsequent  Con- 
tract. 

Act  Colo.  February  12,  1881,  provides  that  a  mechanic  or  material-man  shall 
have  a  lien  from  tlie  commencement  of  the  work  or  lurnishing  of  the  material,  un- 
der an  express  or  iniulied  contract,  which  shall  attach  on  any  estate  the  latter  may 
have  at  the  time,  and  shall  be  superior  to  any  after-created  lien,  or  any  prior  lien 
of  which  the  mechanic  or  material-man  had  no  real  or  constructive  notice.  Plain- 
tiff contracted  to  .build  for  one  M.  a  house  on  two  lots  belonging  to  M.  By  mistake 
of  M.  the  house  was  built  on  lots  not  belongiflg  to  him.  When  the  mistake  was 
discovered,  work  was  stopped,  and  M.  purchased  these  lots,  and  made  a  loan  of  de- 
fendant to  pay  for  them,  giving  him  a  trust  deed  to  secure  the  loan,  executed  and 
recorded  the  same  day  M.  obtained  a  deed  to  the  lots.  At  that  time  plaintiffs  had 
been  paid  in  full  for  their  work  and  material  on  the  house.  Heid,  that  the  lien  un- 
der the  trust  deed  was  a  prior  lien  to  that  of  the  plaintiffs  for  work  done  on  the 
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liouse  after  the  loan  was  made,  as  the  old  contract  was  ended  when  the  work  was 
stopped,  and  the  house  was  finished  underanewone,  express  or  implied,  made  after 
the  purchase  of  the  lots. 

2.  Same— Knowledge  of  Mortgagee. 

Plainiiffs  contracted  to  erect  a  building  on  lots  of  M.  By  mistake  it  was  put  up 
on  lots  not  owned  by  M.,  who  then  purchased  the  other  lots,  and  borrowed  money 
from  defendant  to  pay  foX"  them.  The  plaintiffs,  at  that  time,  had  been  paid  by  M. 
all  the  money  due  on  the  building.  Held,  that  the  contract  of  plaintiffs  to^  build 
on  the  lots  of  M.  was  at  an  end  when  the  mistake  was  discovered,  and  if  they  went 
on  and  finished  the  house,  it  would  be  a  new  contract,  subsequent  in  time  to  de- 
fendant's trust  deed,  and  the  knowledge  by  defendant  that  plamtifls  intended  to  do 
so  would  not  give  them  any  priority  over  the  lien  of  defendant. 

3.  Same— Duty  of  Mortgagee. 

Defendant  loaned  money  on  a  lot  on  which  was  an  unfinished  buildiilg,  and  re- 
corded the  trust  deed.  After  that  the  bouse  was  completed  under  a  new  contract. 
Held  that,  having  recorded  his  mortgage,  he  was  not  affected  by  any  further  liens 
the  mortgagor  might  create  on  his  property,  whether  he  knew  of  them  or  not. 

4.  Same— CoKSTRUCTiVE  Notice — Privity. 

One  M.  borrowed  money  of  defendant,  and  gave  him  a  trust  deed  secured  in  real 
estate  therefor.  He  contracted  with  plaintiff^ at  the  time  to  complete  an  unfinished 
building  on  the  land.  Held,  that  where  there  is  no  proof  of  the  knowledge  of  such 
fact  on  the  part  of  defendant,  there  is  nothing  in  the  relation  of  mortgagor  and 
mortgagee  which  gives  rise  to  the  doctrine  of  privity  and  its  consequences. 
6.  Same — Lien  on  Structure — Work  Subsequent  to  Title  Acquired.  , 

Act  Colo.  February  12, 1881,  p.  168,  ?  8,  provides  that  the  builder  shall  have  a  lien 
•*on  such  structures  where  the  other  has  no  ownership,  interest,  tenancy,  or  claim 
of,  in,  or  to  jucIi  Innd."  Plaintiffcbntracted  to  build  a  house  for  M.  on  certain  lots 
owned  by  nim,  but  it  was  built  on  lots  not  belonging  to  him,  but  which  he,  on 
finding  out  the  mistake,  purchased,  borrowing  money  to  pay  for  them,  and  giving 
a  trust  deed  therefor.  Held,  that  when  M.  purchased  the  lots,  the  old  contract  to 
build  on  his  lots  was  at  an  end,  and  when  plaintiffs  began  then  to  finish  the  house 
it  was  under  a  new  contract,  and  M.  was  not  a  person  without  ownership,  interest, 
or  claim  on  the  land. 

Commissioners'  decision.     Appeal  from  county  court,  Arapahoe  county. 
Markham  &  Dillon^  for  appellant.     /.  E,  Baimum^  for  appellees.  • 

Macon,  C.  This  action  was  commenced  in  September  of  1882  by  appellees, 
Norton  &  La  Due,  on  their  demand  for  balance  due  them  on  their  contract 
with  Machen  for  the  construction  of  a  dwelling-house,  and  for  the  enforce- 
xnent  of  their  mechanic's  lien  asserted  for  the  same  against  lots  7,  8, 9,  and  10, 
in  block  9,  In  Waddell  &  Machen' s  subdivision  of  Denver.  Machen  and 
others  were  made  parties  defendants,  appellant  being  the  only  contending  de- 
fendant at  the  hearing  of  the  cause. 

In  their  complaint,  plaintiffs  alleged  that  on  March  15,  1882,  Machen  was 
owner  of  said  lots  7,  8, 9,  and  10;  that  on  that  date  they  entered  into  a  contract 
in  writing  with  him,  whereby  it  was  agreed  that  plaintiffs  should  construct 
for  him  a  brick  dwelling-house,  with  b^isement,  etc.,  on  said  lots  9  and  10,  for 
the  sum  of  $3,500,  payable  ;|400  when  first-itory  joists  were  on,  $400  when  sec- 
ond-story joists  were  on.  $400  when  brick  work  completed,  $500  when  house 
inclosed,  $400  when  ready  for  plastering,  $400  when  plastering  completed, 
$500  when  ready  foi  painting,  $500  when  house  completed;  that  the  situation 
of  the  house  was  as  directed  by  Machen;  that  on  the  eleventh  day  of  August, 
1882,  plaintiffs  duly  completed  the  same  in  accord  witli  the  terms  of  said  con- 
tract, and  besides  did  extra  work  thereon,  to  the  amount  of  $100,  at  request 
of  Machen;  that  $1,600  had  been  paid  upon  the  contract,  and  the  remainder, 
$1,900,  thereon,  and  the  $100  for  the  extra  work,  remained  due  and  unpaid; 
also  alleged  all  the  necessary  steps  fixing  the  mechanic's  lien  to  the  said  prem- 
ises for  this  amount.  Afterwards,  on  December  2,  1882,  by  leave  of  court, 
plaintiffs  filed  an  amendment  to  their  complaint,  in  which  it  was  alleged  that 
appellant,  Tritch,  had  become  interested  in  the  premises  by  purchase  since 
the  commencement  of  the  action,  and  while  lis  pendens  was  duly  of  record  in 
the  records  of  said  county,  containing  full  notice  of  the  action,  and  its  pur- 
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poses,  and  asked  an  order  that  said  Tritch  be  m^e  party  to  the  action,  and 
that  it  might  be  decreed  that  whatever  interest  ho  might  have  in  the  premises 
be  subject  to  the  lien  of  plaintiffs.  Whereupon  Tritch  came  and  answered, 
denied  the  allegatiohs  of  the  complaint,  except  those  concerning  lis  pendens 
notice,  and  alleged  a3  follows: 

**6ut  defendant  says  that  the  plaintiffs,  in  disregard  and  violation  of  a  con- 
tract, which  they  had  made  with  said  Machen  to  build  him  a  house  on  lots  9 
and  10,  where  said  Machen  desired  it,  did,  without  the  knowledge,  consent, 
or  authority  of  said  Machen,  enter  upon  lots  7  and  8,  and  commence  to  do  cer- 
tain work  upon  and  about  the  erection  of  a  building  thereon,  where  said 
Machen  did  not  desire  such  building,  and  that  %fter  said  work  had  so  pro- 
gressed On  said  lots  7  and  8  to  a  considerable  extent,  just  how  far  this  defend- 
ant does  not  know  and  has  not  information  sufficient  to  enable  him  to  state, 
the  said  Machen  discovered  that  the  plaintiffs,  in  disregard  and  violation  of 
their  agreement  and  contract  set  out  in  the  complaint  herein,  were  erecting 
a  building  on  lots  7  and  8  instead  of  lots  9  and  10,  and  thereupon  the  said 
Machen  notified  the  plaintiffs  thereof,  and  that  the  said  building  was  not  be- 
ing located  as  in  the  contract  provided  and  he  desired.  Then  the  said  Machen 
and  the  plaintiffs,  as  this  defendant  is  informed  and  believes,  made  and  en- 
tered into  some  sort  of  a  new  contract  and  agreement,  not  in  writing,  by  which 
the  plaintiffs  were  to  be  allowed  to  proceed  to  the  completion  of  said  building, 
which  they  had  in  violation  of  their  said  contract  begun,  on  said  lots  7  and  8, 
instead  of  lots  9  and  10  as  aforesaid,  it  being  understood  and  agreed  that  the 
said  Machen  should  pay  them  therefor  a  certain  sum  in  money,  the  exact 
amount  this  defendant  does  not  know,  and  cannot  state,  and  the  remainder, 
amounting  to  one-half  or  more  of  the  total  cost  thereof,  the  said  Machen  was 
to  satisfy  and  pay,  by  conveying  to  plaintiffs  certain  lots  in  the  said  Waddell 
&  Machen*s  addition,  or  elsewhere,  the  number,  designation,  and  location  of 
which  this  defendant  does  not  know  and  cannot  state;  that  the  written  con- 
tract should  and  did  then  and  thereby  terminate,  and  was  by  mutual  consent 
and  by  the  action  of  the  parties  theret'>  canceled  and  set  aside,  except  that 
probably  the  plans  and  specifications  therein  mentioned  were  to  govern  in  the 
completion  of  the  building  under  said  new  contract. 

**  And  this  defendant  says  that  in  order  to  enable  himself  to  comply  with 
this  proposition  of  settlement,  and  enter  intv^  said  new  contract  as  aforesaid, 
and  before  the  same  was  entered  into,  the  said  Machen  was  compelled  to  bor- 
row the  money  to  pay  to  plaintiffs,  and  that  this  defendant  did  loan  the 
said  Machen  the  sum  of  fifteen  hundred  dollars  with  which  to  make  payment 
For  said  sum  of  fifteen  hundred  dollars  the  said  Machen  executed  his  certain 
promissory  note,  and  also  conveyed  the  said  lots  7,  8,  9,  and  10  to  Job  A. 
Cooper,  trustee,  with  the  sheriff  of  Arapahoe  county,  successor  in  trust  for 
the  use  and  security  of  this  defendant  as  aforesaid.  That  by  said  conveyance, 
this  defendant  had  and  acquired  a  prior  and  superior  lien  upon  the  said  lots 
7,  8,  9,  and  10;  that  the  money  loaned  by  this  defendant  to  said  Machen,  and 
secured  by  said  note  and  deed  of  trust,  as  aforesaid,  was  paid  to  plaintiff,  and 
fully  met  and  paid  off  and  satisfied  any  and  all  claims  they  had  upon  or  against 
the  said  Machen  on  any  account,  up  to  the  date  thereof,  and  that  the  plaintiffs 
had  full  knowledge  of  the  loan  by  this  defendant  to  Machen  of  the  money 
aforesaid,  and  of  the  execution  by  said  Machen  of  the  said  trust  deed;  and 
the  said  trust  deed  was,  upon  the  sixth  day  of  May,  1882,  the  day  of  its  date, 
duly  placed  of  record  in  the  office  of  the  recorder  of  Arapahoe  county.  What- 
ever work  or  labor  was  done,  or  material  furnished,  by  the  plaintiffs  there- 
after, was  done  and  furnished  with  full  knowledge  and  notice  of  the  said 
trust  deed,  and  that  the  same  was  a  first,  superior,  and  prior  lien  upon  the 
whole  of  said  lots  7,  8,  9,  and  10. 

**This  defendant,  further  answering,  says  that  the  said  Machen  did  not 
make  payment  of  said  note,  and  the  interest  thereof,  according  to  the  terms 
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and  tenor  thereof ,  and  according  to  the  stipulations  and  provisions  of  said 
trust  deed,  but  did  make  default,  and  that  thereupon  this  defendant,  as  he  had 
a  right  to  do,  did  cause  and  require  the  said  sheriff  of  Arapahoe  county,  suc- 
cessor in  trust  as  aforesaid,  to  advertise  the  said  lots  for  sale  to  satisfy,  pay 
off,  and  discharge  the  said  note,  and  the  accrued  interest  thereon;  and  the 
said  sheriff  of  Arapahoe  county,  successor  in  trust  as  aforesaid,  did  duly  adver- 
tise the  said  lots  7,  8,  9,  and  10  for  sale,  for  the  purposes  aforesaid,  as  by  law 
and  by  the  teraas  of  said  trust  deed  he  was  required  to  do ;  and  pursuant  to 
said  advertisement,  and  in  accordance  with  the  law  in  such  cases  made  and 
provided,  did,  on  the  twenty-seventh  day  of  September,  A.  D.  1882,  at  the 
front  door  of  the  court-house,  on  Lawrence  street  in  the  city  of  Denver, 
county  of  Arapahoe,  stat^  of  Colorado,  sell  the  said  lots,  with  all  the  improve- 
ments thereon,  to  the  highest  bidder  at  public  auction,  and  at  said  salo  this 
defendant,  being  the  highest  and  best  bidder,  became  the  purchaser  of  the 
same,  for  and  at  the  price  of  nineteen  hundred  dollars,  which  satisfied  his 
said  debt  as  aforesaid,  and  left  two  hundred  and  forty-two  and  50-100  dollars 
over  and  above  the  amount  of  principal  and  interest  and  costs  thereof,  which 
said  balance  this  defendant  paid  to  the  sheriff  of  Arapahoe  county  as  successor 
in  trust  as  aforesaid,  and  the  said  sheriff,  as  such  successor  in  trust,  executed 
and  delivered  to  this  defendant  his  deed,  whereby  the  said  lots  7,  8,9,  and  10, 
as  set  out  in  the  complaint  herein,  were  conveyed  to  and  became  the  property 
of  the  defendant. 

"  By  reason  of  all  which  this  defendant  became  and  is  the  sole  owner  of  the 
said  lots,  and  each  and  all  of  them,  and  the  improvements  thereon ;  and  defend- 
ant denies  that  the  plaintiffs  have  any  claim  against  or  any  lien  upon  the  same, 
or  any  part  thereof,  on  account  of  the  matters  and  things  set  out  in  their  com- 
plaint, and  amended  complaint;  and  says,  that  any  lien,  or  pretended  lien,  of 
plaintiffs,  acquired  or  sought  to  be  acquired  upon  the  same,  by  and  in  virtue  of 
the  notices,  or  pretended  notices,  to  said  Machen,  as  set  out  in  the  complaint, 
was,  if  valid  for  any  purpose,  subsequent  and  inferior  to  the  lien  of  this  defend- 
ant as  hereinbefore  set  forth ;  and  that  the  lien  of  this  defendant  aforesaid  hav^ 
ing  been  foreclosed,  and  the  said  lots  conveyed  to  him  pursuant  to  law,  this  de- 
fendant prays  that  so  much  of  the  complaint  of  plaintiffs  as  seeks  to  subject 
said  lots,  or  any  part  thereof,  to  any  claim,  or  pretended  claims,  of  plaintiffs 
against  the  said  Machen, ^^  disallowed  and  dismissed;  and  prays  that  he  be 
quieted  in  his  title  and  pd&session  of  the  said  premises,  and  for  his  costs  and 
all  proper  relief. " 

To  which  plaintiffs  replied  as  follows. 

"nEPJLIOATION  TO  THE  ANSWER  OF  GEORaE  TRITOH. 

**The  plaintiffs  reply:  (1)  That  they  deny  that  they  did  work  or  furnished 
any  mateiial  and  did  construct  said  house  in  part  on  said  lots  seven  (7)  and 
eight  (8)  without  any  direction  from  said  Machen  so  to  do,  and  they  deny  tho 
allegation  that  said  work  and  labor  was  performed,  and  said  material  fur- 
nished, as  aforesaid,  without  any  contract  with  said  Machen  so  to  do.  (2) 
They  deny  that,  in  violation  and  disregard  of  the  contract  which  they  had  made 
with  said'Machen  to  build  him  a  house  on  lots  9  and  10,  where  said  Machen 
desired  it,  they  did,  without  the  knowledge  or  consent  or  authority  of  said 
Machen,  enter  upon  lots  seven  (7)  and  eight,  (8,)  and  commenced  to  do  cer- 
tain work  upon  and  about  the  erection  of  a  building  thereon,  where  said 
Machen  did  not  desire  said  building;  and  they  deny  that  after  said  work  had 
so  progressed  to  a  considerable  extent  on  said  lots  seven  (7)  and  eight,  (8,) 
that  said  Machen  discovered  that  the  plaintiffs,  in  disregard  and  violation  of 
their  agreement  and  contract,  which  agreement  is  set  out  in  said  complaint, 
were  erecting  a  building  on  lots  seven  and  eight,  instead  of  lots  nine  and  ten; 
and  they  deny  that,  thereupon,  he  notified  them  thereof,  and  that  said  build- 
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ing  was  not  being  located  as  the  contract  required  and  as  he  desirea;  but  they 
admit  that  vhen  he  discovered  his  own  mistake  in  the  lots  as  set  out  in  the 
complaint,  that  he  did  notify  them  that  he  liad  made  a  mistake  in  the  lo- 
cation of  the  building;  and  they  deny  that  when  said  Machen  discovered  that 
a  mistake  had  been  make  in  the  location  of  the  house,  that  a  new  contract, 
not  in  writing  or  in  any  form,  was  made,  by  which  the  plaintiffs  were  to  be 
allowed  tp  proceed  to  the  completion  of  said  house,  which,  as  alleged  in  said 
answer,  they,  in  violation  of  that  contract,  had  begun  on  lots  7  and  8,  instead 
of  lots  9  and  10;  and  they  deny  that  it  was  understood  or  agreed  that  the  said 
Machen  should  pay  them  therefor  a  certain  sum  of  money,  and  that  the  remain- 
der, amounting  to  one-half  or  more  of  the  total  cost  thereof,  the  said  Machen 
was  to  satisfy  and  pay.  by  conveying  to  plaintiffs  certain  lots  in  the  said  Wad- 
dell  &  Machen's  addition,  or  anywhere  else;  and  they  deny  that  it  was  agreed 
that  the  written  contract  should  or  did  thereby  terminate,  and  deny  that  it 
was  by  the  mutual  consent  and  by  the  action  of  the  parties  thereto  canceled 
and  set  aside  in  any  regard  whatever;  and  they  deny  that,  in  order  to  com- 
ply with  any  such  proposition  of  settlement,  and  to  enter  into  said  new  con- 
tract, and  before  the  same  was  entered  into,  said  Machen  was  compelled  to 
borrow  riioney  to  pay  said  plaintiffs;  but  they  admit  that  he  did  pay  them 
some  money,  about  the  time  he  discovered  his  said  mistake;  but  these  plain- 
tiffs do  not  know  where  he  got  the  same,  and  leave  said  defendant  to  his  proof 
thereof;  and  they  admit  that  said  Machen  did  give  his  promissory  note  to  said 
Tritch.  secured  by  a  trust  deed  on  lots  7,  8.  9,  and  10,  substantially  as  set  forth 
in  said  answer;  but  they  deny  that  said  trust  deed  created  or  became  a  lien  on 
said  lots,  or  any  of  them,  prior  to  the  mechanic's  lien  of  these  plaintiffs 
thereon;  and  they  say  said  trust  deed,  and  its  lien  and  its  rights,  in  connec- 
tion there\yith.  are  subsequent  to  and  subject  to  the  lien  of  these  plaintiffs  on 
said  lots;  and  they  say  that,  before  the  completion  of  said  building,  and  be- 
fore the  filing  of  said  notices,  and  before  the  institution  of  this  suit^  said  Tritch 
had  sold  and  disposed  of  said  note,  given  by  said  Machen  to  one  or  both  of 
said  Mclntyres,  who  are  defendants  herein,  and  he  had  no  interest  whatever 
in  said  note  or  said  lots  at  the  time  of  instituting  this  suit;  and  they  say 
that  said  trust  deed  was  not  foreclosed  under  the  directions  of  said  Tritch,  as 
the  holder  of  said  note,  but  was  foreclosed  under  the  direction  of  one  or  both 
of  said  Mclntyres,  and  that  said  Tritch  became  the^irchaser  at  said  sale,  with 
the  full  knowledge  of  all  the  rights  and  claims  of  siki  plaintiffs  in  the  prem- 
ises, and  was  not  an  innocent  purchaser  thereof, — that  he  so  purchased  with 
full  knowledge  of  this  suit. " 

After  which  the  following  amendment  to  the  complaint  was  made,  by  con- 
sent: "And  now  come  the  said  plaintiffs,  by  permission  of  the  court,  and  in 
pursuance  of  the  consent  hereto  annexed  on  the  part  of  defendant,  George 
Tritch,  and  file  this  amendment  to  the  first  paragraph  of  the  second  allega- 
tion, in  the  first  cause  of  action,  by  striking  out  the  words,  •  that  on  or  about 
the  fifteenth  day  of  March,  A.  D.  1882,  said  defendant  Edward  C.  Machen 
was  the  owner  of  said  lots  seven,  (7.)  eight,  (8,)  nine,  (9.)  and  ten,  (10,)  in 
block  9,'  inserting  in  the  place  thereof  the  following:  •  That  on  or  about  the 
fifteenth  day  of  March,  A.  D.  1882,  said  defendant,  Edw^ard  C.  Machen,  was 
the  owper  of  lots  nine  (9)  and  ten,  (10,)  and  about  the  sixth  day  of  May  fol- 
lowing he  became  the  owner  of  lots  seven  (7)  and  eight,  (8,)  all  of  block  9.'" 

At  the  hearing  of  the  cause  May  28,  1883,  Tritch  was  the  only  contending 
defendant.  Judgment  for  $2,000  was  given  against  Machen,  in  favor  of 
plaintiffs,  and  decreed  a  lien  on  said  lots  7  and  8,  and  Siiperior  to  the  title  oL 
Tritch,  with  order  of  sale  of  the  premises  to  satisfy  the  lien.  Tritch  moved 
for  a  new  trial,  which  was  denied,  and  he  brings  the  cause  here  on  appeal. 

The  evidence,  as  shown  by  the  bill  of  exceptions,  is  as  follows: 

"Bill  of  exceptions  as  follows,  to-wit:  Be  it  remembered  that  on,  to-wit, 
the  twenty-eighth  day  of  May,  A.  D.  1883,  the  said  cause  came  on  to  be  heard, 
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as  well  on  the  issues  joined  between  the  plaintifts  herein  and  the  defendant 
George  Tritch,  as  upon  tlie  other  issues  in  said  cause,  and  the  trial  of  said 
cause  by  a  jury  was  waived,  and  the  same  was  submitted  to  the  court,  and 
upon  the  trial  of  said  issues  the  following  facts  were  proven: 

**(!)  That  upon  the  fifteenth  day  of  March,  A.  D.  1882,  a  contract  was 
entered  into  between  the  plaintiflfe  and  the  defendant  Machen,  for  the  erection 
of  a  brick  dwelling-house  upon  lots  9  and  10  in  block  9  in  Waddell  &  Machen's 
addition  to  the  city  of  Denver. 

"(2)  That  the  plaintiffs  and  defendant  Machen,  upon  the  twentieth  day  of 
March,  A.  D.  1882,  went  to  locate  the  ground  upon  which  the  building  was  to 
be  erected,  (Machen  not  knowing  the  exact  location  of  said  lots  nine  and  ten) 
and  with  a  tape  line,  held  at  one  end  by  plaintiff  Norton,  and  at  the  other  end 
by  defendant  Machen,  they  measured  off  the  ground,  until  defendant  Machen 
believed  he  had  located  said  lots  nine  and  ten,  and  the  plaintiffs  commenced 
the  erection  of  the  said  dwelling-house  on  what  plaintiffs  and  Machen  believed 
was  said  lots  9  and  10,  and  by  direction  of  said  Machen. 

**(3)  That  on  or  about  the  twenty-fifth  day  of  March,  plaintiffs  commenced 
the  erection  of  said  brick  dwelling  by  the  excavation  on  said  lots  for  a  cellar  or 
basement  story  for  said  dwelling^  and  by  the  erection  of  said  dwelling,  which 
was  of  brick  and  two  stories  in  height,  and  with  brick  basement  and  founda- 
tion walls  sunk  into  the  earth,  said  dwelling  being  constructed  as  are  ordinary 
brick  dwellings  in  the  city  of  Denver. 

"(4)  That  the  plaintiffs  continued  the  erection  of  said  dwelling  until  about 
the  fourth  day  of  May,  A.  D.  1882.  At  this  last-mentioned  date  the  said 
dwelling  was  constructed  up  to  the  second-story  joists,  and  was  ready  for  the 
roof.  At  this  last-named  date  defendant  Machen  discovered  that  a  mistake 
had  been  made  in  locating  the  lots  upon  whicli  said  dwelling  was  to  be  erected, 
and  by  said  mistake  the  dwelling  wjis  being  erected  on  lots  7  and  8  in  said 
block,  instead  of  upon  said  lots  9  and  10. 

"(5)  That  the  said  Machen  had  no  interest  or  title  in  or  to  said  lots  7  and  8, 
either  at  the  time  the  erection  of  the  building  was  commenced  or  when  said 
mistake  was  discovered,  but,  on  the  contrary,  they  belonged  to  and  the  title 
was  in  one  R.  A.  Long. 

"(6)  That  upon  discovering  the  mistake,  the  said  Machen  negotiated  with 
the  said  Long  for  the  sale  and  conveyance  to  him,  Machen,  of  the  said  lots 
seven  and  eight,  and  the  price  was  agreed  upon  between  Long  and  Machen- 
for  said  lots. 

**(7)  vAnd  said  Machen  did  not  then  have  the  money  to  purchase  said  lots  7 
and  8,  and  he  negotiated  with  the  defendant  George  Tritch  for  the  loan  to 
him,  Machen,  by  the  said  Tritch  of  the  money  with  which  to  purchase  the  said 
lots  7  and  8,  and  the  said  Machen  agreed  with  Tritch  that  if  he  would  loan  the 
money  to  purchase  said  lots,  he  would  execute  his  note  to  said  Tritch  for  the 
money  loaned,  and  would  execute  his  deed  of  trust  up9n  said  lots  7  and  8  to 
secure  the  payment  of  said  note.     The  said  Tritch  agreed  to  this  arrangement. 

"(8)  That  to  effect  the  purchase  of  lots  7  and  8,  and  to  secure  the  money 
therefor  by  the  loan  as  aforesaid,  and  to  secure  the  payment  of  saidrloan  bythe 
execution  of  the  deed  of  trust  aforesaid,  the  defendant  Machen  and  the  said 
Long,  owner  of  lots  7  and  8,  and  defendant  Tritch  met  together  upon  the  sixth 
day  of  May,  A.  D.  1882,  and  thereupon  said  Long  executed  a  deed  of  war- 
ranty, conveying  to  Machen  said  lots  7  and  8,  and  the  said  Tritch  paid  to  said 
Machen  the  sum  of  fifteen  hundred  dollars,  it  being  the  said  loan  theretofore 
agreed  upon.  Said  Machen  thereupon  executed  his  note  to  the  said  Tritch 
for  the  said  fifteen  hundred  dollars,  and  executed  and  acknowledged  a  deed  of 
trust,  in  the  usual  and  ordinary  form,  conveying  to  Job  A.  Cooper  said  lots  7 
and  8  as  trustee,  to  secure  the  payment  of  said  note  for  fifteen  hundred  dol- 
lars, and  providing  in  said  deed  for  the  sale  at  public  auction  of  said  lota  7 
and  8  at  the  request  of  the  holder  of  said  note,  in  the  event  of  the  non-pay- 
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ment  of  said  note  at  maturity.  The  said  deed  of  trust  contained  all  the  usual 
provisions  as  to  notice,  etc.,  and  no  objection  is  takeij  as  to  its  sufficiency  to 
effect  the  objects  of  the  trust.  Thereupon  the  said  Machen  paid  said  Long  the 
purchase  price  of  said  lots,  and  Long  delivered  to  Machen  the  deed  for  said 
lots,  and  Machen  delivered  to  said  Tritch  said  promissory  note  and  dee.d  of 
trust,  and  thereupon,  and  upon  the  same  day,  said  warranty  deed  and  deed  of 
trust  were  filed  for  record  in  the  recorder's  office  of  Arapahoe  county  tt  trt^ 
same  identical  period  of  time. 

"(9)  That  the  plaintiffs  thereafter  completed  the  erection  of  said  dwelling- 
house,  in  the  manner  as  provided  in  the  said  contract  they  should,  and  the 

same  was  completed  upon  the day  of ,  1882;  that  when  said 

building  was  completed  there  was  due  the  plaintiffs  from  said  Machen  upon 
the  said  building  under  the  contract  the  sum  of  nineteen  hundred  dollars. 

"(10)  That  within  forty  days  from  the  completion  of  said  building,  the 
plaintiffs  filed  their  notice  of  lien  in  the  recorder's  office  of  said  county,  in  all 
things  as  set  forth  in  the  complaint,  and  they  did  commence  this  suit  to  fore- 
close this  lien  within  six  months  from  the  filing  of  said  notice  of  lien  for  rec- 
ord, and  no  objection  is  taken  to  the  time  of  filing  said  lien  or  the  sufficiency 
of  notice,  or  to  the  time  when  said  suit  was  commenced. 

"(11)  That  subsequent  to  the  execution  of  said  several  deeds,  defendant 

Tritch  assigned  the  said  note  for  value  to ,  and  the  said  Machen  wholly 

failed  to  pay  said  note^  at  maturity.  Upon  such  failure,  the  holders  of  the 
note  ordered  the  trustee  in  said  deed  of  trust  to  advertise  and  sell  said  lots  7 
and  8,  as  provided  in  said  deed  of  trust,  to  satisfy  said  note  and  interest,  and 
the  trustee  did  advertise  said  property  as  directed.  That  at  the  sale  of  said 
lots  at  the  time  fixed  in  the  notice  of  sale,  the  defendant  George  Tritch  be- 
came the  purchaser,  and  he  bid  for  said  lots  at  said  sale  the  sum  of  eighteen 
hundred  dollars,  which  sum  was  duly  paid  to  the  trustee,  to  be  disposed  of  by 
hini  under  the  trust. 

"(12)  The  trustee  in  said  deed  of  trust,  upon  the  twenty-seventh  day  of 
September,  A.  D.  1882,  in  pursuance  of  said  sale  and  the  powers  conferred 
upon  him  by  the  deed  of  trust,  executed  and  delivered  to  the  defendant  Tritch 
his  deed  of  conveyance  as  such  trustee  of  said  lots  7  and  8,  and  by  such  deed 
he  did  convey,  demise,  and  quitclaim  the  said  lots  7  and  8  unto  the  said  George 
Tritch.  No  question  is  made  as  to  the  legality  and  sufficiency  of  the  said  sale 
and  conveyance. 

"(13)  The  said  (Jeorge  Tritch  did  file  said  trustee's  deed' for  record  in  the 
recorder's  office  in  Arapahoe  county,  September  27.  1882. 
.  "(14)  At  the  time  the  said  Machen  discovered  said  mistake  and  received 
the  conveyance  of  said  lots  7  and  8,  the  plaintiffs  had  been  paid  in  full  the  in- 
stallments due  them  under  the  contract.  And  the  foregoing  was  all  the  evi- 
dence introduced  in  said  trial,  and  were  all  the  facts  proven  thereat.  And 
thereupon,  after  argument  by  counsel,  the  court  did  find  the  issues  joined  as 
between  the  plaintiffs  herein,  and  the  said  Geo.  Tritch,  in  favor  of  the  plain- 
tiffs. Whereupon  said  defendant  Tritch  filed  his  motion  for  a  new  trial  of 
said  cause;'  which  motion  was  overruled  by  the  court,  and  the  above  decree 
rendered  upon  the  findings;  to  which  defendant  below  excepted  and  appealed 
to  this  court." 

Seven  errors  are  assigned  by  appellant  as  ground  for  reversal  of  the  de- 
cree; all  of  which  will  be  determined  and  disposed  of  by  the  decision  of  the 
second,  which  is,  that  "the  court  erred  in  the  adjudging  and  decreeing  that 
appellees  do  have  a  lien  on  the  real  estate  in  controversy,  and  the  structure 
thereon,  and  decreeing  that  appellant  do  hold  his  interests  in  said  premises 
and  said  structure  subject  to  said  lien." 

The  adn)itted  facts  in  the  record  present  three  questions  for  solution: 
First,  was  the  lien  claimed  by  and  decreed  to  appellees  prior  in  time  to  the 
trust  deed  of  appellant?  second,  if  it  was  not,  had  appellees  any  equities  in  the 
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case  by  which  such  trust  deed  should  be  jwstponed  to  their  lien?  and,  thU'd, 
if  appellees  cannot  maintain  a  lien  upon  lots  7  and  8,  as  against  appellant, 
ean  they  upon  the  house  situated  upon  ^id  lots  7  and  S"f 

The  lien  claimed  by  appellees  depends  for  its  validity  upon  the  ^ct  of  Feb- 
ruary 12,  1881,  by  which  it  is  provided:  "All  persons  performing  work  or 
labor,  or  furnishing  materials,  by  contract,  express  or  implied,  with  another, 
or  his  agent,  to  the  amount  of  not  less  than  S25,  on  or  for  any  structure  upon 
the  land  of  that  other,  or  in  or  to  which  that  other  has  an  interest,  tenancy, 
or  claim  of  any  sort  whatever,  shall  have  a  lien  upon  such  land  and  structure 
to  the  extent  of  such  ownership,'  interest,  claim,  or  tenancy  had  at  the  time 
of  the  commencement  of  such  work  or  labor  or  furnishing  such  materials,  and 
a  lien  on  such  structure  where  the  other  has  no  ownership,  interest,  tenancy, 
or  claim  of,  in,  or  to  such  land,  on  complying  with  the  term?  of  this  act." 
"Sec.  3.  It  shall  be  the  duty  of  the  county  clerk  and  recorder  to  record  such 
statement  in  a  separate  book,  provided  for  that  purpose,  and,  from  the  time  of 
such  filing,  the  amount  so  stated  shall  become  a  lien  on  said  land  or  structure, 
or  both,  to  the  extent  of  the  ownership,  interest,  claim,  or  tenancy  as  afore- 
said of  the  title,  subject,  nevertheless,  to  adjudication  as  hereinafter  set  forth.*' 
"Sec.  11.  So  much  land  as  may  be  occupied  by  any  such  structure  as  may  be 
necessary  for  the  convenient  use  and  occupation  of  the  same  shall  be  subject 
to  the  liens  hereinbefore  provided  for,  and  all  s(uch  liens  shall  relate  back  to 
the  commencement  of  work  or  labor,  or  of  the  furnishing  of  materials  by  the 
claimant,  and  shall  have  priority  over  any  and  every  lien  or  incumbrance 
subsequently  intervening,  or  which  have  been  created  prior  thereto,  but 
which  was  not  then  recorded,  and  of  which  the  lienor  under  this  act  had  no 
notice." 

It  is  thus  seen  that  the  lien  of  the  mechanic  or  material-man  begins  with 
the  commencement  or  the  work  or  furnishing  material  under  his  express  or 
implied  contract  with  his  employer,  and  attaches  upon  whatever  estate  the 
latter  may  have  at  the  commencement  of  such  work,  or  the  furnishing  materi- 
als, and  is  superior  to  all  after-created  liens,  and  any  prior  liens  or  incum- 
brances of  which  the  mechanic  or  material-man  had  no  actual  or  constructive 
notice  when  his  work  began,  or  he  began  to  furnish  material. 

In  this  case,  Machen,  the  employer  of  appellees,  had  no  title  or  estate  of 
any  sort  in  or  to  the  two  lots  7  and  8  when  appellees  commenced  the  erection 
of  the  house,  nor  any  right  or  license  from  the  owner  thereof  to  go  upon 
them  for  any  purpose.  The  agreement  between  Machen  and  appellees  was  for 
building  a  house  upon  lots  9  and  10.  That  in  all  that  was  done  by  these  par- 
ties in  the  construction  of  this  house  upon  lots  7  and  8,  prior  to  May  6,  1882, 
they  were  trespassers,  cannot  be  denied,  and  upon  a  proposition  so  elemen- 
tary the  citation  of  authorities  is  unnecessary.  It  follows  that  no  lien  in 
favor  of  appellees  could  attach  upon  such  fots  while  they  remained  the  pro- 
perty of  Long.  But  on  May  4,  1882,  Machen  discovered  the  mistake  in  the 
location  of  the  house,  and  informed  appellees  thereof,  whereupon  (it  is  pro- 
per to  infer  from  the  evidence)  the  work  thereon  was  suspended,  and  was  not 
again  resumed  until  after  Machen  acquired  the  title  to  these  lots  on  May  6, 
1882.  At  the  same  instant  of  time  that  Machen's  title  vested,  appellant  took 
his  trust  deed  to  secure  the  money  advanced  by  him  to  Machen.  Between 
the  acquisition  of  title  by  Machen  and  the  creation  of  appellant's  incum- 
brance there  was  no  interval  of  time  which  the  law  will  recongize.  Upon  the 
conclusion  of  the  negotiations  by  Machen  for  the  purchase  and  conveyance 
to  him  of  the  premises  in  question,  appellees  proceeded  to  complete  the  un- 
finished building. 

Upon  ascertaining  the  mistake  in  the  location  of  the  building,  it  was  the 
duty  of  appellees  to  desist  from  further  work  under  the  original  agreement. 
Failing  to  do  so,  they  would  have  become  willful  trespassers,  and  as  such 
would  not  have  been  entitled  to  any  benefit  of  the  lien  statute  for  improve- 
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ments  thereafter  nijide.  This  conclusion  is  not  affected  by  the  fact  that,  un- 
der the  last  clause  of  section  1  above  quoted,  they  might  possibly,  by  proper 
proceedings,  have  secured  a  lien  uffon^the  building,  had  anything  been  due  for 
work  and  material  furnished  previous  to  the  fourth  of  May. 

It  follows,  therefore,  that  appellees  must  be  held  to  have  proceeded,  after 
the  sixth  of  May,  under  a  new  contract,  express  or  implied.  To  the  sugges- 
tion that,  subsequent  to  this  date,  they  acted,  as  far  as  possible,  under  the 
terms  and  conditions  of  the  previous  agreement,  it  is  answered  thati  if  such 
be  the  fact,  that  agreement  must  be  regarded  as  then  readopted,  and  that,  for 
the  purposes  of  this  case,  its  existence  dates  from  the  time  of  such  readop- 
tion.  But  it  is  doubtful  if  it  can  be  truthfully  said  that  after  the  sixth  of 
May  appellees  proceeded,  or  could  have  proceeded,  under  the  old  contract. 
They  were  fully  paid  for  all  improvements  made  prior  to  the  fourth  of  May. 
On  that  date  they  were  appnsed  of  the  fact  that  they  had  been  open  trespass- 
ers upon  lots  7  and  8.  A  fair  inference  from  the  evidence  is  that  they  then 
ceased  work,  as  it  was  their  duty  to  do,  and  did  not  resume  until  after  the 
purchase  by  Machen.  The  agreement  to  complete  an  unfinished  building  on 
lots  7  and  8  varied  in  an  important  and  material  particular  from  the  agree- 
ment to  build  a  house  on  lots  9  and  10.  Leaving  out  of  view  appellees*  situ- 
ation as  willful  trespassers,  had  they  continued  work  after  May  4th,  and  be- 
fore Machen's  purchase,  an  action  for  the  value  of  improvements  thus  made 
could  hardly  have  rested  upon  the  original  contract.  CJourts  do  not  enforce 
contracts  between  parties,  the  execution  of  which  is  legally  impossible.  They 
might,  had  they  not  been  willful  trespassers,  perh«ips,  have  recovered  com- 
pensation for  such  improvements;  but  we  are  not  prepared  to  say  that  they 
could  have  done  so  by  a  suit  upon  the  old  contract.  It  therefore  results  nec- 
essarily that  the  incumbrance  of  appellant  is  prior  in  time  to  the  lien  of  ap- 
pellees, because  the  lien  of  the  latter,  if  it  exists,  arises  out  of  a  contract  sub- 
sequent in  time  to  the  execution  of  appellant's  trust  deed. 

Then,  are  there  any  equities  in  favor  of  appellees  which  can  or  should  post- 
pone appellant's  lien  to  theirs?  Appellees'  counsel  in  argument  contend  that 
such  equities  arise  out  of  the  fact,  first,  that  appellant  knew  of  the  mistake 
as  to  the  location  of  the  house  when  he  advanced  his  money  with  which 
Machen  paid  for  the  lots.  Of  this  fact  there  is  no  proof,  though  the  parties 
exhibit  great  care  and  caution  in  agreeing  upon  the  conclusions  of  fact  shown 
by  evidence  on  the  hearing  of  the  case  in  the  court  below.  But  if  counsel 
mean  such  notice  existed  on  the  part  of  Tritch,  by  reason  of  the  rule,  that  a 
vendee  or  an  incumbrancer  of  land  is  held  in  equity  to  know  the  rights  of  all 
persons  In  possession  or  occupancy  thereof,  as  fully  as  he  could  learn  them  by 
inquiry  of  such^persons,  and  that  this  applies  in  favor  of  the  mechanic  build- 
ing any  structure  thereon  at  the  time  of  such  purchase  or  incumbrance,  we 
are  unable  to  see  how  tliis  will  aid  them.  Assuming  appellant  did  not  see 
appellees  at  work  on  the  premises  in  erecting  this  house,  and  made  inquiry 
of  them  as  to  all  that  it  is  claimed  he  should  have  done,  what  would  have 
been  the  result?  He  would  simply  have  learned  that  they  had  been  for  the 
past  80  or  40  days  trespassing  upon  the  property  of  Long,  from  which  act 
they  did  not  acquire  any  right  of  lien  upon  the  lots.  He  would  further  have 
learned  that  at  that  time  Machen  owed  them  nothing  on  the  house,  and  that, 
by  the  mistake  in  locating  the  house,  the  agreement  between  them  and  ila- 
chen  was  at  an  end,  and  that,  if  they  should  ever  go  on  and  finish  the  house, 
it  would  be  under  a  new  and  different  agreement  from  that  made  March 
15th.  Certainly,  this  was  the  situation  at  that  time,  and  a  knowledge  of  it 
would  not  have  prejudiced  appellant,  nor  made  it  inequitable  in  him  to  take 
a  lien  on  these  lots.  , 

The  person  in  possession  must  have  some  rights  in  or  to  the  premises 
which  the  law  will  recognize  and  enforce,  the  knowledge  of  which  the  in- 
tending purchaser  or  incumbrancer  can  obtain  by  inquii^y.    But  it  never  was 
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held  that  a  knowledge  of  or  notice  to  such  person  that  the  occupant  might 
by  agreement  with  the  owner  of  tlie  land  acquire  8o;iie  lien  thereon  or  some 
rights  therein,  in  the  future,  would  bind  him  to  rei^pect  such  after-acquired 
rights  in  c<ise  he  should  purchase  the  land.  And  this  is  precisely  the  rule 
now  contended  for  by  appellees  upon  this  point. 

When  appellant  advanced  his  money,  and  took  his  security  on  the  lots,  he 
knew,  say  appellees,  all  he  could  have  learned  by  inquiry  of  them,  as  to  their 
relations  with  Machen,  and  their  rights  in  and  to  these  lots  7  and  8,  which,  as 
has  been  shown,  were  nothing;  but  by  inference,  they  say,  he  also  must  have 
known  that,  after  Machen  should  acquire  the  title  to  the  lots  from  Long,  he 
would  then  enter  into  an  agreement  with  appellees  for  the  completion  of  the 
house,  or  permit  appellees  to  proceed  to  build  the  house,  without  any  express 
agreement.  This  is  the  plain  meaning  of  appellees.  But  if  this  all  be  admit- 
ted, it  comes  to  nothing  more  than  notice  to  appellant  that,  after  his  lien  should 
be  created,  his  grantor  would  or  might  create  other  liens  upon  the  estate. 
Would  the  case  be  different  if,  instead  of  this  asserted  lien  being  a  mechanic's 
lien,  it  was  that  of  a  second  or  third  mortgagee?  Clearly  not  under  the  statute. 
And  will  it  be  seriously  contended  that,  in  the  case  supposed,  the  knowledge 
of  appellant  that  Machen  intended  to  put  a  second  or  third  mortgage  upon  the 
premises  would  have  prejudiced  his  priority  as  against  all  subsequent  incum- 
brances? It  follows  necessarily  from  these  considerations  that  appellees  can 
Jjave  no  priority  over  appellant,  by  reason  of  any  supposed  knowledge  he  may 
have  had  of  the  future  intentions  of  Machen  and  appellees,  for  the  completion 
of  the  unfinished  house. 

Next,  it  is  insisted  that,  as  appellant  knew  of  the  prosecution  of  work 
on  the  house,  and  the  completion  of  the  same,  after  the  executi^  of  his  trust 
deed,  and  did  not  object  to  it,  he  is  now  bound  to  postpone  his  security  to  the 
lien  of  appellees.  To  this  there  are  two  answers:  FirsU  there  is  in  the  rec- 
ord no  evidence  that  appellant  had  any  knowledge  or  notice  of  the  work 
going  on  upon  the  house  at  any  time  before  he  was  made  party  to  this  suit; 
and,  second^  if  he  did,  he  would  not  have  been  affected  by  such  knowledge. 
It  certainly  is  not  the  law  that  a  mortgagee  shall  give  actual  notice  to  the 
*  world  of  his  incumbrance.  He  is  required  to  record  it,  and  when  he  has  so 
done  he  may  rest  in  perfect  security  as  to  any  further  liens  which  the  mort- 
gagor may  see  fit  to  create  on  the  property. 

Mr.  Phillips,  in  his  book  on  Mechanics'  Liens,  says,  at  section  232:  "The 
lien  of  the  mechanic  in  such  case,  for  work  or  labor  done  upon  mortgaged 
property  at  the  instance  o^"  the  mortgagor,  is  subordinate  to  that  of  the  mort- 
gagee, although  the  latter  knew  of  such  work  and  labor  at  the  time  the  me- 
chanic rendered  the  same,  and  did  not  object. "  Card  y,Bank,  28  Conn. 355; 
Hoover  v.  Wheeler,  23  Miss.  314;  Pride  v.  Viles,  3  Sneed,  125. 

So  far  from  its  being  appellant's  duty  in  this  case  to  have  notified  appellees 
of  his  rights  in  the  premises,  it  was  their  duty,  before  doing  work  under  the 
new  contract,  to  have  consulted  the  record,  and  to  have  made  inquiry  of  him 
as  to  any  facts  which  the  record  failed  to  disclose.  Again,  referring  to  Phil- 
lips in  the  same  section,  we  find  the  rule  upon  this  point  stated  thus:  "The 
rule  of  caveat  emptor,  therefore,  applies  .against  a  mechanic  as  well  as  in 
the  case  of  a  vendee.  If  a  contractor  proposes  erecting  a  building,  and  fur- 
nishing materials  or  putting  labor  on  a  lot  of  ground,  it  behooves  him  to  ex- 
amine and  assure  himself  of  the  fact  that  the  person  with  whom  he  contem- 
plates nrnking  his  contract,  or  for  whose  benefit  he  is  about  to  employ  means 
or  labor,  has  such  an  interest  or  title  unincumbered  as  will  enable  him  to 
avail  himself  of  a  valid  or  eflicient  lien.  Under  the  system  of  registration  in 
this  country,  a  little  diligence  will  always  impart  to  a  person  the  requisite  in- 
fonnation;  and  if  he  fails  to  inform  himself,  the  law  will  not  relieve  him 
against  the  consequences  of  his  own  negligence."  Brigwell  v.  Clark,  39  Mo. 
170. 

v.l5p.no.ll — 44 
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As  a  further  reason  why  appellant  should  be  postponed  to  appellees,  it  is 
contended  that,  since  appellees  can  maintain  a  lien  on  lots  7  and  8  as  against 
Machen.  they  can  also  maintain  it  as  against  appellant,  because  he  stood  in 
privity  with  Machen  when  he  advanced  his  money  for  the  security  of  which 
he  took  the  trust  deed,  and  is  thereby  affected  by  the  same  fact  and  knowledge 
as  would  affect  Machen,  and  to  the  same  extent.  As  has  already  been  said, 
there  is  no  proof  of  such  knowledge  pn  the  part  of  appellant,  and  the  conclu- 
sion of  appellees  that  he  had  such  knowledge  is  to  be  deduced  alone  from  the 
doctrine  of  privity.  But  vendor  and  vendee,  mortgagor  and  mortgagee,  deal 
at  arm's  length.  Between  them  there  is  no  such  relation  as  gives  rise  to  this 
doctrine  and  its  consequences.  Under  the  rule  here  contended  for  by  counsel 
for  appellees,  there  could  be  no  such  person  as  an  innocent  purchaser  of  land, 
where  there  was  any  wrong  in  the  sale  upon  the  part  of  the  vendor;  and  the 
impregnable  defense  in  courts  of  equity  of  a  bona  fide  purchase  for  value,  with- 
out notice  of  defects  of  title,  could  have  no  existence.  The  case  fails  to  dis- 
close any  fact  which  can  justify  the  postponement  of  appellant's  rights  to 
those  of  appellees  as  to  lots  7  and  8. 

The  last  point  relied  on  by  appellees  to  support  the  decree  herein  is  that, 
though  they  may  be  unable  to  maintain  a  lien  on  the  lots  as  against  appel- 
lant, they  can  against  the  house  under  the  provisions  of  the  act  referred  to, 
by  force  of  the  clause,  "and  a  lien  on  such  structure  where  the  other  has 
no  ownership,  interest,  tenancy,  or  claim  of,  in,  or  to  such  land."  It  is  im- 
possible to  accept  this  application  of  the  clause  in  question,  assuming  it  to  be 
constitutional,  for  the  obvious  reason  that  Machen  was  not  in  the  predica- 
ment pointed  out  therein.  He  was  not  within  its  terms  or  meaning.  He  was 
not,  when  the  new  contract  was  made,  and  the  work  thereunder  commenced, 
to- wit,  after  May  6,  1882,  a  person  without  ownership,  interest,  or  claim  of, 
in,  or  to  the  land,  but  was  the  equitable  owner  of  the  same,  and  as  such  was 
entitled  to  the  possession  thereof,  with  the  right  to  improve  it,  and  did  not 
hold  the  house  as  something  distinct  from  the  land,  but  owned  it  by  virtue  of 
his  ownership  of  and  title  to  the  land;  so  that  both  it  and  the  lots  constituted 
but  one  article  of  property,  which  was  real  estate.  Upon  Machen's  title  there 
is  no  doubt  that  appellees  were  entitled  to  a  lien ;  but  in  the  enforcement 
thereof  they  could  occupy  no  better  situation  than  that  of  their  debtor,  as 
against  the  appellant.  They  could  sell  no  greater  estate  than  Machen  had 
when  their  lien  attached.  That  estate,  as  we  have  seen,  was  subject  to  an 
incumbrance  in  the  hands  of  appellant,  and  it  cannot  be  denied  that,  if  appel- 
lees had  foreclosed  their  lien  before  the  foreclosure  of  the  trust  deed  of  appel- 
lant, the  purchaser  at  such  foreclosure  sale  would  have  bought  the  property 
subject  to  the  trust  deed,  and  under  the  liability  to  have  been  sold  out  under 
the  same. 

The  title  of  Machen  to  the  land,  carrying  with  it  all  that  is  considered  and 
held  to  be  land,  necessarily  gave  him  title  to  tho  house,  as  part  thereof,  so 
that  in  law  there  was  no  structure  within  the  meaning  of  the  statute  referred 
to,  distinct  from  the  land,  upon  which  a  lien  could  take  effect.  Assuming, 
for  the  purposes  of  this  case,  that  the  last  clause  of  the  section  was  intended 
to  apply  where  the  land  referred  to  therein  is  owned  by  a  third  person  in  fee, 
we  do  not  feel  like  extending  the  provision  by  saying  that  the  peculiar  lien 
mentioned  therein  was  intended  to  be  given  in  a  case  where  the  owner  of  the 
building  has  an  interest  of  any  kind  in  the  realty.  The  statute  nowhere, 
even  by  implication,  repeals  the  common-law  right  of  the  mortgagee  of  real 
estate  to  subject  all  improvements  made  thereon  by  the  owner  or  mortgagor 
subsequently  to  his  incumbrance,  to  the  payment  of  his  demand,  but,  on  the 
contrary,  recognizes  and  expressly  postpones  this  statutory  lien  to  all  prior 
liens  and  incumbrances  of  which  the  mechanic  or  tnaterial-man  had  actual  or 
constructive  notice  at  the  commencement  of  his  work  or  the  furnishing  of  the 
materials.    It  follows  necessarily  from  these  conclusions  that  the  county  court 
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erred  in  decreeing  that  appellant  should  hold  his  title  to  the  premises  in  ques- 
tion uubject  to  the  lien  of  appellees,  and  in  the  directions  given  for  the  en- 
forcement of  such  lien,  and  that  so  far  the  decree  must  be  reversed. 
The  decree  should  be  reversed  and  the  bill  dismissed  as  to  the  appellant. 

I  concur:    Macon,  C. 

I  dissent:    Stallctjp,  C. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  of  the 
majority  of  the  supreme  court  commissioners,  tlie  judgment  of  tiie  county 
court  is  reversed,  and  the  cause  remanded,  with  directions  to  dismiss  the  com- 
plaint as  to  the  appellant. 


(10  Colo.  327) 

Supply  Ditch  CJo.  v,  Elliott  and  another. 
{Supreme  Court  of  Colorado.    October  31,  1887.) 

COBPORATIOKS—MeHBRBS  and  &rOOKHOLDEBS — TBA58FEB  OF  StOCK — WaTBB  RlOSlB. 

Plaintiff  was  a  supply  ditch  company,  and  each  share  of  its  stock  entitled  the 
'  holder  to  take  10  inches  of  water,  upon  condition  that  he  applied  fur  water  before 
May  20th,  and  paid  the  company  the  sum  of  one  dollar  per  inch,  or  secured  the 
company  for  all  the  water  which  he  might  use.  One  M.  owned  two  shares,  which 
he  pledged  to  P.  before  he  received  his  certificate,  but  the  company  had  notice  of 
the  transaction,  and  recognized  P.'s  rights.  Afterwards  M.  assigned  absolutely  the 
two  shares  to  defendant  E.  Subsequently  the  company  issued  to  P.  two  certificates 
for  the  two  shares  pledged  to  him,  which  one  Y.  attached  and  sold  to  B.  under  an 
execution  in  favor  of  Y.,  against  P.,  and  B.  filed  the  sheriff's  certificate  of  sale  with 
the  company.  On  May  19,  1883,  defendant  E.  applied  to  plaintiff  for  20  inches  of 
water,  but  did  not  inform  the  company  of  his  claim  to  the  M.  shares,  and  tendered 
$20,  but  his  demand  and  tender  were  refused.  About  the  first  of  June  following, 
he  j»roduced  to  the  plaintiff  an  order  from  M.  directing  the  company  to  transfer  to 
him  (E.)  the  two  shares.  About  the  same  time  P.  released  to  him  all  his  interest 
in  the  shares,  and  directed  the  company  to  transfer  them  to  E.  Upon  the  presen- 
tation of  these  orders.  E.  demanded  the  transfer  of  the  stock  to  him  on  the  com- 
pany's books,  but  made  no  demand  for  water ;  nor  did  he  tender  payment  or  stcu- 
rity  for  the  20  inches  of*  water  which  he  had  demanded  on  the  nineteenth  of  May; 
nor  did  he  offer  to  surrender  to  the  company  the  certificates  of  stock,  which  at  this 
time  were  still  in  possession  of  P.  The  company  refused  to  make  the  transfer,  and 
thereupon  E.  took  forcibly  20  inches  of  water,  and  the  company  brought  this  ac- 
tion for  the  trespass.  The  defendant's  fourth  defense  set  up  the  facts  on  which  E.'s 
right  to  the  stock  was  based,  and  E.  brought  into  court  $20  as  the  value  of  the  wa- 
ter taken.  The  plaintiff  demurred,  and  tlie  court  overruled  the  demurrer  and  ren- 
dered judgment  for  the  defendants,  and  allowed  them  to  take  out  of  court  the  $20 
which  they  had  tendered..  Held^  that  as  defendant  E.,  on  June  1st,  when  a  demand 
was  made  on  the  company  for  a  transfer  of  the  stock,  did  not  produce  the  certifi- 
cates, nor  give  any  excuse  for  thpir  non-production,  nor  demand  the  water  under 
these  shares,  nor  offer  to  pay  for  it,  the  defendants  had  no  right  to  take  the  water, 
and  the  demurrer  should  have  been  sustained 

CJommissioners'  decision.    Error  to  district  court,  Boulder  county. 
Bolloff  &  Bittenhouse,  for  plaintiff  in  error.    JB.  Z.  Carr,  for  defendant 
in  error. 

Macon,  C.  From  the  admissions  of  the  pleadings  in  this  case,  the  follow- 
ing facts  appear:  During  and  prior  to  tlie  year  1883,  plaintiff  in  error  was 
an  incorporated  ditch  company,  owning  an  irrigating  ditch,  and  having  its 
capital  stock  divided  into  shares,  each  of  which  entitled  the  holder  thereof  to 
take  from  said  company  ditch  10  inches  of  water  for  irrigating  purposes,  upon 
the  condition  tliat  he  applied  for  such  water  before  or  by  the  twentieth  day 
of  May  of  the  yenr  in  which  he  desired  to  use  the  water,  and  pay  or  secure  to 
the  company  tiie  sum  of  one  dollar  per  inch  for  all  water  which  he  might  use. 
In  1879  one  Moyer  owned  two  shares  of  the  stock  of  plaintiff  in  error,  and 
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pledged  the  same  to  one  I.  M.  Phillips  in  trust  to  secure  the  payment  of  a 
debt  due  from  him  to  one  Jolm  Phillips.  When  this  pledge  of  stock  was  made, 
the  certificates  thereof  had  not  been  issued  by  the  company,  but  the  company 
was  advised  of  the  nature  of  the  transaction  between  Moyer  and  Phillips,  and 
recognized  the  right  of  Moyer  to  the  stock  by  allowing  him  to  use  water 
and  vote  at  meetings  of  the  company.  It  seems  that  no  certificates  for  these 
shares  were  issued  by  the  company  until  the  twenty-eighth  day  of  September, 
1882,  when  the  company,  without  the  consent  of  Moyer,  issued  two  certifi- 
ciites  for  his  stock  to  I.  M.  Phillips,  numbered  respectively  385  and  386.  Be- 
fore the  issuance  of  the  certificates  to  I.  M.  Phillips,  and  on  the  eighteenth 
day  of  September,  1882,  Moyer  assigned  absolutely  these  two.  shares  of  stock 
to  defendant  in  error  Elliott;  but  no  notice  of  such  assignment  was  given  to 
the  company  by  Elliott,  or  any  other  peison,  until  some  time  in  June,  1883. 

In  January,  1883,  one  Yates  sued  I.  M.  Phillips,  and  in  the  statutoi-y  way 
attached  these  two  shares  of  stock;  and  on  the  eighth  day  of  February,  1883, 
the  same  were  sold  by  the  sheriff  of  Boulder  county,  under  the  judgment  ob- 
tained by  said  Yates  against  ^aid  I.  M.  Phillips;  and  one  C.  J.  Buck  became 
the  purchaser  thereof,  who,  on  the  next  day,  left  with  the  secretary  of  the 
company  a  copy  of  the  certificate  of  sale  issued  to  him  by  the  sheriff,  which 
was  by  said  secretary  placed  on  file  in  the  proper  book  of  the  company.  When 
Yates  brought  his  suit,  and  when  the  sale  was  made  to  Buck  of  these  shares, 
both  Yates  and  Buck  had  notice  of  the  extent  and  character  of  I.  M.  Phillips* 
interest  in  said  shares  of  stock. 

On  the  nineteenth  day  of  May,  1883,  defendant  in  error  Elliott  applied  to 
plaintiff  in  error  for  20  inches  of  water,  in  addition  to  30  inches  to  which  he 
was  entitled  under  three  shares  of  stock  in  the  plaintiff  company,  but  did  not 
inform  it  of  his  ownership  or  claim  of  right  to  the  Moyer  shares,  and  left  the 
company  in  ignorance  of  his  claim  thereto,  and  tendered  S20  for  the  addi- 
tional water  demanded,  which  demand  and  tender  were  refused  by  plaintiff 
in  error.  Again,  about  the  fii-st  of  June  following,  Elliott  produced  to  the 
plaintiff  in  error  an  order  in  writing  from  said  Moyer,  directing  the  company  to 
transfer  on  its  books  to  him  (Elliott)  the  said  two  shares  of  stock,  and  about  the 
same  time  both  I.  M.  and  John  Phillips,  in  writing^  directed  the  company  to 
make  such  transfer  to  said  Elliott,  and  release  to  him  all  their  interest  and 
right  in  and  to  said  stock.  Upon  the  presentation  of  these  ordei-s  to  the  com- 
pany, Elliott  demanded  the  transfer  of  the  stock  to  him  on  the  company 
books,  but  made  no  demand  for  water;  nor  did  he  tender  payment  or  security 
to  the  company  for  the  20  inches  of  additional  water  demanded  on  May  19th. 

When  this  demand  was  made  by  Elliott  for  the  transfer  of  the  said  stock, 
the  two  certificates  numbered  385  and  386.  before  that  time  issued  to  I.3f. 
Phillips,  were  still  in  the  possession  of  said  Phillips,  and  were  not  produced 
to  the  company  by  either  ^^Uiott  or  Plnllips,  and  no  offer  was  made  to  sur- 
render such  certificates  at  that  time,  nor  until  about  the  thirteenth  day  of 
July  following.  The  company  refused  to  make  such  transfer  to  Elliott;  and, 
after  the  refusjil  of  the  company  to  transfer  this  stock  to  Elliott,  (but  at  what 
date  does  not  appear,)  defendants  in  error  took  forcibly,  and  against  the  will 
of  the  company,  20  inches  of  water  under  Elliott's  claim  of  rigjjt  to  the  said 
Moyer  stock;  for  the  taking- of  which  this  action  wfis  brought. 

Defendants  answered,  and  set  up  four  distinct  defenses:  First ,  tliat  they 
did  not  take  the  water  unlawfully;  second,  that  plaintiff  was  not  damaged, 
as  alleged  in  the  complaint;  third,  admitting  the  taking  of  the  water,  but 
justifying  under  a  claim  of  five  shares  of  stock  in  the  plaintiff  company,  two 
of  which  were  the  said  Moyer  sharts;  SLiid,  fourth,  setting  out  all  the  facts  on 
which  said  Elliott's  right  to  the  stock  was  based,  and  the  other  facts  which 
liave  already  been  stated  in  this  opinion,  and  brought  into  court  the  sum  of 
^20  as  the  price  and  viUue  of  the  water  taken  and  used  by  them,  and  for 
which  this  action  was  brought.    Plaintiff  replied  to  the  third  defense,  ad- 
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mitting  said  Elliott's  ownersliip  to  three  shares  of  stock,  as  alleged  by  him 
in  said  defense,  but  denied  his  ownership  to  more  than  the  three  shares,  and 
to  the  fourth  defense  filed  its  demurrer.  The  court  overruled  the  demurrer, 
and  plaintiff  electing  to  stand  thereby,  the  court  rendered  judgment  for  de- 
fendants, that  the  suit  be  dismissed,  and  that  they  be  allowed  to  take  out  of 
court  the  J^20  which  they  had  tendered. 

In  defending  the  action,  defemlants  relied  upon  Elliott's  ownership  of  the 
Moyer  stock,  and  the  right  to  20  inches  of  water  thereunder,  as  a  contract 
I'igbt,  growing  out  of  the  relation  of  said  Elliott  to  the  plaintiff  company  as 
a  stockholder  therein.  He  relied  upon  his  right  as  a  contract  right,  by  vir- 
tue of  the  stock,  and  a  compliance  with  the  regulations  of  the  plaintiff  set  up 
in  his  fourth  defense.  If  Elliott  had  been  the  owner  of  the  stock,  and  the 
company  had  accepted  the  tender  of  ^20  made  to  it  by  him  on  the  nine- 
teenth of  May,  1888,  he  would  have  been  entitled  to  water,  upon  proper  ap- 
plication or  proceeding  therefor;  and  the  defense  rests  upon  the  assumption 
that  he  was  such  owner,  and  that  the  tender  made  was  equivalent  to  payment 
of  the  water  dues.  Having  used  the  water  after  tender,  and  brought  the 
money  into  court,  they  acknowletiged  that  they  were  indebted  to  the  company 
to  that  extent,  and  the  duty  of  payment. 

It  is  evident  that  in  its  judgment  the  court  sustained  defendant's  defense, 
recognizing  his  contract  rights,  and  held  the  tender  equivalent  to  payment, 
and  that  by  the  tender  the  defendants  were  the  owners  of  so  much  watcjr, 
which  they  had  taken  from  the  ditch  of  plaintiff  and  used.  The  legal  effect 
of  a  plea  of  tender  is  an  irrebuttable  presumption  of  indebtedness  to  the  ex- 
tent of  the  tender,  and  when  the  tender  is  brought  into  court  for  the  use  of 
plaintiff,  that  amount  is  considered  as  stricken  from  the  complaint;  and  if 
more  is  claimed  by  plaintiff,  he  proceeds  for  the  excess  of  his  demand  above 
the  tender  only.  Bank  v.  Southeiland,  3  Cow,  336;  Spalding  v.  Vander- 
ijook,  2  Wend.  431;  Johnston  v.  Insurance  Co,,  7  Johns.  315;  Hubbard  v. 
Knous,  7  Cush.  556.  After  a  plea  of  tender,  a  plaintiff  may  be  nonsuited  in 
proceeding  to  recover  beyond  the  tender.  Jenkins,  v.  Cutchens,  2  Miles,  65; 
McCredy  v.  Fey,  7  Watts,  499.  From  this  position,  it  followa  inevitably 
that,  if  the  court  were  right  in  finding  the  defense  made  out,  it  erred  in  ad- 
judging the  money  brought  into  court  in  support  of  the  tender  of  May  19th 
it)  defendants.  The  effect  of  the  judgment,  in  such  case,  was  to  give  to  de- 
fendants under  the  contract  both  the  water  and  the  money,  which,  by  their 
fourth  defense,  they  confess  the  payment  or  security  of  was  a  conditioh  pre- 
cedent to  their  right  to  use  the  water.  But,  as  we  shall  hereafter  8ee,*de- 
fendant  wholly  failed  to  sustain  his  alleged  defense. 

The  first  assignment  of  error — "That  the  court  6rred  in  overruling  the 
plaintiff's  demurrer  to  the  further  and  separate  answer  and  defense  contained 
in  defendants'  answer" — presents  a  question  that  will  be  best  disposed  of  by 
first  referring  to  a  few  rules  and  principles  of  pleading,  and  to  some  of  the 
settled  rules  of  the  law  of  corporations. 

As  to  the  rules  of  pleading  which  it  is  necessary  to  examine  here,  it  maybe 
said  that  it  is  elementary  that  a  demurrer  admits  all  the  material  facts  well 
pleaded  in  the  pleading  to  which  the  demurrer  applies,  and  all  the  necessary 
intendments  and  inferences  of,  and  from  such  facts,  but  no  more,  and  that,  as 
to  all  facts  not  alleged  in  a  pleading  attacked  by  a  demurrer,  or  alrising  from  nec- 
essary inference  out  of  the  facts  alleged,  they  are  assumed  not  to  exist.  Jones 
v.  Lathan,  70  Ala.  164,  in  which  case  a  demurrer  was  filed  to  a  bill  inequity, 
and  the  court  held  the  following  language:  "It  is  our  duty  to  construe  the 
bill  most  strongly  against  the  pleader,  and,  on  such  a  motion  as  this,  to  hold 
that  every  material  fact  not  averred  does  not  exist;"  citing  Cockeral  v.  Qur- 
ley,  26  Ala.  405;  Lucas  v.  Oliver,  34  Ala.  631.  In  the  next  place,  argument- 
ative pleading  is  bad,  under  all  systems  of  pleading  in  this  country.  The  ap- 
plication of  these  rules  will  be  made  further  on  in  this  opinion. 
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The  law  of  corporations  applicable  to  the  questions  under  discussion  will  be 
stated  in  a  few  words: 

First  The  relation  of  stockholders  to  the  corporation  whose  stock  they  hold 
is  that  of  contract,  and  the  rights  and  duties  of  both  parties  grow  out  of  con- 
tract, implied  in  a  subscription  for  stock,  construed  by  the  provisions  of  the 
charter  or  articles  of  incorporation. 

Second.  The  corporation  is  a  trustee  for  its  stockholders,  and  is  bound  to 
protect  their  interests.  1  Mor.  Corp.  §  237,  and  cjises  cited;  Lowry  v.  Bank^ 
Taney,  810;  Bayard  v.  Bank,  52  Pa.  St.  232;  Atkinson  v.  Atkinson,  8  Allen, 
15;  Shaw  v.  Spencer,  100  Mass.  882;  Fisher  v.  Broton,  104  Mass.  259;  Dun- 
can V.  Jardon,  15  Wall.  165. 

Third.  Certificates  of  stock  are  assignable,  and  pass  from  hand  to  hand  by 
indorsement,  as  bills  of  exchange  and  promissory  notes  pass,  and  holders  of 
such  certificates  are  prima  facie  presumed  to  be  the  bona  flde  owners  thereof, 
and  an  innocent  purchaser  thereof  for  value  will  hold  them  against  the  true 
owner,  where  the  latter  has  placed  it  in  the  power  of  the  assignor  to  perpe- 
trate a  fraud  upon  the  innocent  assignee.  Lanier  v.  Bank,  11  Wall.  869. 
In  that  case  Justice  Davis,  speaking  for  the  court,  says:  "The  power  to 
transfer  their  stock  is  one  of  the  most  valuable  franchises  conferred  by  con- 
gress upon  banking  associations.  Without  this  power,  it  can  readily  be  seen 
the  value  of  the  stock  would  be  greatly  lessened,  and  obviously,  whatever  con- 
tributes to  make  the  shares  of  stock  a  safe  mode  of  investment,  and  easily 
convertible,  tends  to  enhance  their  value.  It  is  no  less  to  the  interest  of  the 
shareholder  than  the  public  that  the  certificate  representing  his  stock  should 
be  in  a  form  to  secure  public  confidence;  for  without  this  he  could  not  nego- 
tiate' it  to  any  advantage.  It  is  in  obedience  to  this  requirement  that  stock 
certificates  of  all  kinds  have  been  construed  in  a  way  to  invite  the  confidence 
of  business  men^  so  that  they  become  the  basis  of  commercial  transaction  in 
all  the  lai*ge  cities  of  the  country,  and  are  sold  in  open  market  the  same  as 
other  securities.  Although  neither  in  form  or  character  negotiable  paper, 
they  approximate  to  it  as  nearly  as  practicable.  If  we  assume  that  the  certifi- 
cates in  question  are  not  different  from  those  in  general  use  by  corporations, 
(and  the  assumption  is  a  safe  one,)  it  is  easy  to  see  why  investments  of  this 
character  are  sought  after  and  relied  upon .  No  better  form  could  be  adopted 
to  assure  the  purchaser  that  he  can  buy  with  safety  He  is  told  under  the 
seal  of  the  corporation  that  the  shareholder  is  entitled  to  so  much  stock,  which 
can  be  transferred  on  the  books  of  the  corporation  in  person  or  by  attorney, 
when  the  certificates  are  surrendered,  but  not  otherwise.  This  is  a  notifica- 
tion to  all  persons  interested  to  know  that  whoever  in  good  faith  buys  the 
stock  and  produces  to  tlie  corporation  the  certificates,  regularly  assigned,  with 
power  to  transfer,  is  entitled  to  have  the  stock  transferred  to  him.  And  the 
notification  goes  farther,  for  it  assures  the  holder  that  the  corporation  will 
not  transfer  the  st-ock  to  any  one  not  in  possession  of  the  certificates." 

Fourth,  A  corporation  is  ordinarily  justified  in  treating  the  assignee  and 
holder  of  certi  ficates  of  stock  as  the  legal  and  equitable  owner  thereof.  Lanier 
V.  Bank,  supra. 

Fifth,  Any  transfer  of  stock  by  a  corporation,  upon  its  books,  in  the  ab- 
sence of  the  original  certificate,  is  made  at  its  peril,  and  the  real  owner  of  the 
stock,  evidenced  by  such  certificate,  loses  nothing  thereby;  but  upon  the  stock 
so  issued  by  wrong  or  mistake,  the  corporation  is  liable  to  a  bona  flde  holder 
thereof.  Davfs  v.  Bank,  2  Bing.  393;  Pollock  v.  Bank,  7  N.  Y.  274;  Cohen 
V.  Gtvynn,  4  Md.  Ch.  357;  In  re  Railway  Co.,  L.  R.  3  Q.  B.  584;  Donaldson 
V.  Jaillot,  L.  11.  3  Eq.  374:  Sewall  v.  Boston  W,  P.  Co,,  4  Allen,  277. 

Testing  the  admitted  facts  of  this  case  by  these  rules  of  law,  it  is  manifest 
that  the  demurrer  to  the  fourth  defense  ought  to  have  been  sustained.  When, 
on  the  nineteenth  day  of  May,  1883,  defendant  in  error  Elliott  applied  for  the 
water,  and  tendered  the  820,  the  company  did  not  know  he  was  the  owner  of 
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this  Meyer  stock,  and  he  did  not  so  inform  it.  He  did  not  even  declare  him- 
self to  be  such  owner,  and  exhibited  no  evidence  of  title.  He  did  not  then 
demand  a  transfer  of  the  stock  to  liimself  on  the  company  books,  but  made 
his  request  for  water,  as  a  mere  stranger  desiring  to  buy  so  much  water.  We 
say  this,  because,  in  the  answer,  there  is  no  averment  that  El.iott  informed 
the  company  of  iiis  rights  in  the  premises,  either  orally  or  by  any  written  evi- 
dence; nor  does  it  appear  that  at  that  time  he  made  any  demand  for  a  trans- 
fer of  the  stock  to  himself,  nor  presented  the  certificates  he  claimed  by  as- 
signment from  Phillips.  To  assume  from  the  averments  of  the  cross-cona- 
plaint  that  he  did  so  wotild  be  the  most  vicious  kind  of  argument,  which 
no  court  will  make  in  favor  of  the  pleader.  The  absence  of  all  allegations  to 
that  effect,  by  the  sound  rules  of  pleading,  require  the  assumption  that  no 
such  facts  existed,  and  the  company  was  bound,  in  the  absence  of  such  evi- 
dence, from  its  duties  to  its  stockholders,  to  refuse  to  recognize  Elliott  as 
the  owner  of  the  stock,  and  was  justified  in  refusing  to  permit  him  to  take 
any  more  water  from  tht)  ditch  than  he  was  entitled  to  under  the  three  shares 
of  stock  admitted  to  belong  to  him.  If  on  that  occasion  Elliott  did  submit  to 
the  company  proper  evidence  of  his  title,  he  should  have  so  alleged  in  his 
pleading.  The  company,  therefore,  was  not  in  default  in  refusing  to  accept 
the  tender  of  $20,  and  to  permit  Elliott  to  take  the  water  for  which  he  ap- 
plied, and,  if  not  in  default,  then  defendants  in  error  were  not  justified  in 
taking  the  water  as  they  did.  Hence,  unless  the  conduct  of  the  plaintiff  in 
error  in  refusing  on  the  first  day  of  June,  1883,  to  transfer  the  stock  to  de- 
fendant in  error  Elliott  was  so  far  wrong  as  to  justify  defendants  in  their  con- 
duct,— if  trespass  could  be  excused, — there  is  nothing  in  the  case  to  relieve 
them  from  the  charge  of  trespass  upon  the  property  of  plaintiff  In  error.  To 
determine  this  question  a  bribf  review  of  the  transactions  of  June  1st,  be- 
tween the  company  and  the  defendant  in  error  Elliott,  Moyer,  and  the  two 
l^illips,  is  necessary.  From  the  admitted  averments  of  the?  cross-complaint, 
iftppears  that  on  June  Ist,  Elliott  did  not  demand  water  under  these  shares, 
nor  offer  to  pay  for  it,  but  only  required  the  transfer  of  the  stock  to  himself. 
That  he  did  not  then  have  in  his  possession  the  two  certificates  for  this  stock, 
but  that  they  were  in  the  possession  of  I.  M.  Phillips;  that  the  latter  did  not, 
until  about  six  weeks  after  this  demand  by  .Elliott,  surrender  these  two  certif- 
icates to  the  company  for  Elliott's  benefit.  As  has  been  seen,  a  corporation 
always  acts  at  its  peril  in  issuing  stock  to  an  alleged  assignee  thereof,  in  the 
absence  of  the  assigned  certificates,  because,  if  new  certificates  of  stock  are 
issued  without  the  surrender  of  the  old  ones,  and  such  new  stock  passes  into 
the  hands  of  an  innocent  purchaser,  it  will  be  good  in  his  favor  against  the 
corporation. 

Here,  then,  on  June  1st,  a  demand  was  made  on  the  company  for  a  transfer 
of  this  stock,  upon  the  order  of  Moyer  and  the  two  Phillips,  but  the  certifi- 
cates were  not  produced,  and  no  excuse  or  explanation  was  given  for  their 
non-production.  When,  on  the  books  of  the  company,  was  recorded  the  cer- 
tificate of  sale  of  this  same  stock  to  Buck  on  February  8th  preceding?  The 
company  did  right  in  refusing  to  make  the  transfer.  But,  if  the  missing 
certificates  had  been  produced,  and  offered  for  cancellation,  and  the  transfer 
had  been  made,  such  act  alone  would  not  have  entitled  defendants  in  error  to 
the  water.  They  still  had  to  pay  or  offer  to  pay  or  secure,  the  $20  due  the 
company  for  the  water,  before  they  could  lawfully  demand  it.  This  they 
failed  to  do,  and  by  reason  of  such  failure,  they  could  hav3  no  right  to  with-  . 
draw  water  from  the  ditch,  and  in  doing  so  were  trespassers. 

The  court  erred  in  overruling  the  demurrer  to  the  cross-complaint:  and  for 
this,  the  judgment  must  be  reversed,  and  the  cause. remanded,  with  directions 
to  proceed  according  to  law. 

We  concur:    Rising,  ft. ;  Stallcup,  €• 


Digitized  by 


Google 


696  FACmC  B£PO«TEB.  [GJo. 

Br  TfiK  CorKT.  Few  tb«  rpasons  assigned  in  the  foraying  opinion  the 
i'S'V^uncnt  of  the  di^trlcs  €»jrl  is  reversed,  and  the  canse  reoiaDded  for  a  new 
tnaj. 


Caldwell  c.  Da\t3. 


Oct  -f  o/  CrJ'jnuio.    Xovember  25.  1SS7.) 

1.  pAKTTEEfHiF — Hjobtb  ot  Pabtsew — ^FBAri>— Aocor5njcG. 

VtM^itA.^  *,.«5r*:-J  a  yikni,*fr^*..\%  between  him^if  sDd  defendant  for  the  parpose  of 
'>*^ta*j-.r.z  afi  '.j  t^L  en  ar  j  i^-jiing  certain  iL.ir.in2  cj^ms.  The  option  was  10  run 
iT*r.i.  \\*r\,  V.r.i,  Uj  J-^, y  SJ/i,  TJainti  Jwer.i  ea?t  to  try  to  sell  ihecJaiius.  but  failed, 
an'i  r»ft-irrj*r^i  'tu  J'l.r  lli.s,  ar.d  on  the  12iij  Le  a-^izned  all  his  rizi-is  to  the  claims 
W  rea*^^n  0/  li.e  option  t/^  'ie.er.dant.  On  the  13; h  defendant  aoid  one-bal:  interest 
ifj  tf>«f  r;taira«  for  criore  tr.an  tne  price  the  parties  had  a;?reed  to  pay  for  all  the  claims. 
Atl*iTwsirfVi  f»ia;M*tf  r,rou;rhl  an  action  to  have  his  assijrnment  stt  a^ide,  and  r'or  an 
a/.<yyuiit;ri(s  ana  d,'^^/.  a.ou  of  the  partnership.  The  evidence  cltariy  showed  that 
the  parties  had  sectirtd  the  of»tion  by  each  niakiu^  one-half  of  a  payment  down, 
and  each  Afsreeiu^  to  pay  one-half  of  the  balance  wtier^  it  became  due.  and  if  a  sale 
Cftu\4  f/e  erfKrte^  r*efore  the  option  run  ont  then  they  were  to  share  equally  the 
prohL*  or  lo»»e^.  Tiie  evidence  alsoshowed  that  the  sale  oflhe  one-half  of  the  claims 
\jy  defi'^.'lant  wa%  made  durinj^  the  life  of  this  agreement,  and  that,  when  plaintiff 
Ttiunttid  frt/Tu  theea*t.  defeiidant  concealed  from  him  the  sale  he  had  made,  and 
Te\tTti*4fnU:t\  tl»at  he  wanu*d  thea>«iprunient  of  plaintitTs  rights,  so  that  heconld  boy 
the  claims  for  himMrif;  that  plaintiff,  relying  on  these  representations,  made  the 
assignment,  HeitL  that  the  i»arties  were  copartners,  and  defendant,  l.y  his  conceal- 
ment  of,  or  failure  t/j  dih<-io<^,  the  facts  in  regard  to  thesale  he  had  made,  was  guilty 
of  actual  fraud,  and  plaintiff  was  entitled  to  the  relief  he  asked. 

2.  Fbaltj — Acrio5  to  Set  Aside  Contract— Laches. 

Plaint!  tf  did  not  bring  hisi^uit  to  set  aside  a  contract  claimed  to  be  fraudulent  un- 
til \H  months  after  the  alleged  fraud  occurred.  Defendant  pleaded  that  plaintiff  by 
his  lachf-9  had  lorieited  his  right  of  action.  Plaintiff  alleged  that  he  brought  his 
arrlion  as  soon  after  the  dl'^covery  of  the  facts  of  the  fraud  as  its  nature  would  ad- 
mit, and  there  was  no  evirlence  U)  net^ative  the  allegation.  IleidL,  that  no  such  laches 
on  the  part  of  plaintiff  was  shown  as  would  defeat  the  action.  ** 

8.   WlTXEKS— PBIVILF/iED  CoMMCSICATIONS— ATTORNEY  AND  ClIEITT. 

Plaintiff  and  defendant  had  been  partners  in  some  options  on  mining  property. 
The  day  after  plaintitl  had  sold  his  interest  to  defendant,  defendant  sold  a  half  in- 
terest in  the  proi>erty  to  a  third  party  at  a  large  advance.  Plaintiff  sued  defendant 
for  an  ac<'ouijting.  alleging  fraudulent  concealment  of  the  negotiations  with  the 
third  party.  On  the  trial  the  lawyer  at  whose  office  defendant  and  the  owners  and 
the  third  party  met,  and  who  drew  for  them  the  deed  from  the  owners  to  the  third 
party,  was  asked  as  to  cr>nversations  had  with  him  at  the  time  of  drawing  thedeed, 
and  also  as  to  converMatlons  between  the  parties  when  they  met  at  his  ollice  to 
talk  between  theniHelvt's.  Defendant  objected  to  the  questions,  on  the  ground 
that  the  conimunicationB  were  between  attorney  and  client,  and  privileged.  The 
evidence  showed  that  the  lawyer  never  made  any  communication  to  deftndant  in 
the  character'of  legal  adviser,  and  his  only  employment  was  to  draw  the  deed. 
Held^  that  the  court  erred  in  rejecting  the  testimony. 

Comniiflsioners^  decision.    Appeal  from  district  court,  Dolores  county. 

Appellant  in  his  complaint  alleged  a  copartnership  between  himself  and  de- 
fendant, formed  for  the  purpose  of  buying  and  selling  an  option  of  the  Bul- 
lion, Hidden  Treasure,  and  Cleveland  mining  claims;  that  on  the  nineteenth 
day  of  April,  1880,  H.  S.  Rutan,  Stillman  P.  Norton,  and  Ebert  Norton,  the 
owners  of  said  mining  claims,  made  to  E.  L.  Davis  and  H.  J.  Caldwell,  ap- 
pellee and  appellant  herein,  a  bond,  conditioned  to  convey  said  claims  to  said 
Davis  and  Caldwell,  upon  payment  by  them  of  the  sum  of  $7,500  on  or  before 
Ji!ly  22,  1880,  in  consideration  of  the  sum  of  $500  paid  by  said  Davis  and 
Caldwell;  that  plaintiff  went  east,  and  expended  a  large  sum  of  money,  to- 
wit,  the  sum  of  more  than  $700,  in  endeavoring  to  sell  said  claims;  that  dur- 
ing plaintiff's  absence  from  this  state  endeavoring  to  make  such  sale,  the  de- 
fendant negotiated  a  sale  of  an  undivided  one-half  of  said  mining  claims  to 
Jacob  Ohlwiler  for  the^um  of  $8,000,  and  that  said  agreement  of  sale  was 
afterwards  carried  out;  tliat,  upon  the  return  of  playitiff  to  this  state,  and  on 
the  twelfth  day  of  July,  1880,  the  defendant,  with  intent  to  defraud  the  plain- 
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tiff,  fraudulently  suppressed  and  concealed  from  plaintiff  that  he  had  made 
said  agreement  with  Ohlwiler,  and  kept  plaintiff  in  total  ignorance  thereof, 
and  said  nothing  to  plaintiff  about  his  having  sought  or  found  a  purchaser 
for  said  claims,  and  represented  to  plaintiff  that  he  had  not  succeeded  In  find- 
ing a  purchaser,  and  tliat  he  desired  to  purchase  said  mining  claims  for  him- 
self; that  plaintiff,  relying  wholly  upon  the  good  faith,  honor,  and  integrity 
of  the  defendant,  and  in  total  ignorance  of  said  sale  to  Ohlwiler,  assigned  all 
his  interest  in  said  bond  and  property  to  the  defendant  for  the  sum  of  $500 
and  a  horse  of  the  value  of  $100;  that,  at  the  time  said  assign mentwsis  made, 
there  was  no  accounting  or  settlements,  between  plaintiff  and  defendant,  as 
to  their  said  partnership  affairs,  and  that  there  never  has  been  such  an  account- 
ing or  settlement;  that,  on  the  thirteenth  day  of  July,  1880,  the  said  owners 
of  said  mining  claims  made,  executed,  and  delivered  to  defendant,  and  to 
said  Jacob  Ohlwiler,  deeds  to  the  whole  of  said  mining  claims,  share  and  share 
alike;  that  said  Ohlwiler  paid  all  of  the  consideration  therefor,  being  the  full 
sum  of  $8,000,  and  that  defendant  paid  no  consideration  therefor,  but  that 
he  obtained  an  undivided  one-half  interest  in  and  to  each  of  said  claims,  and 
the  sura  of  $500,  on  account  of  and  by  means  of  said  option  or  title  bond  on 
said  mining  claims;  that  said  undivided  one-half  of  said  mining  claims  and 
said  $500  are  gains  and  profits  legitimately  accruing  to  said  copartnership; 
and  plaintiff  asks  that  an  accounting  may  be  had  between  plaintiff  and  de- 
fendant as  to  all  partnership  transactions  regarding  said  option  and  mining 
claims,  and  offers  to  pay  to  defendant  any  sum  that  may  be  found  due  from 
the  plaintiff  to  defendant,  but  charges  the  fact  to  be  that  defendant  will  be 
found  to  be  a  debtor  to  the  plaintiff  on  such  accounting;  that  suspicion  of  the 
fraud  was  first  raised  in  the  plaintiff's  mind  in  the  summer  of  1882,  but  that 
the  facts  were  not  discovered  until  the  fall  of  1882,  and  that  this  suit  was  in- 
stituted as  soon  after  such  discovery  as  the  nature  of  the  case  would  admit. 
Prayed  the  judgment  of  the  court  that  said  assignment  from  plaintiff  to  de- 
fendant be  declared  fraudulent  and  void;  that  an  account  be  taken  of  all  co- 
partnership dealings  and  transactions;  that  said  partnership  be  dissolved ;  and 
that  defendant  be  adjudged  to  convey  by  deed  to  the  plaintiff  an  undivided 
one-quarter  interest  in  and  to  each  of  said  mining  claims. 

Defendant,  in  his  answer,  denies  the  copartnership;  denies  that,  during  the 
absence  of  the  plaintiff  from  this  state,  defendant  succeeded  in  finding  a  pur- 
chaser for  any  portion  of  said  claims,  or  made  with  Ohlwiler  any  agreement 
as  to  a  sale  of  said  claims,  or  any  interest  therein ;  denies  any  intent  to  defraud 
plaintiff,  or  that  he  fraudulently  suppressed  or  concealed  the  fact  of  having 
made  any  agreement  for  the  sale  of  said  claims,  or  any  interest  therein;  de- 
nies that  he  induced  the  plaintiff,  by  any  fraudulent  concealments  or  false  rep- 
resentations, to  make  the  assignment  to  him ;  alleges  that,  by  agreement  be- 
tween plaintiff  and  defendant,  the  duty  of  selling  said  claims  devofved  solely 
on  the  plaintiff;  alleges,  upon  information  and  belief,  that  plaintiff  acquired 
full  and  complete  knowledge  of  all  circumstances  surrounding  and  affecting 
the  acquirement  by  said  Ohlwiler  of  an  interest  in  said  claims. 

Replication  of  plaintiff  denies  that  the  duty  of  selling  said  mining  claims, 
or  any  part  thereof,  devolved  solely  upon  the  plaintiff;  denies  that  in  the  month 
of  July,  1880,  he  had  knowledge  of  the  circumstances  of  the  sale  to  Ohlwiler, 
and  avers  that  he  did  not  and  could  not  obtain  such  knowledge  until  18  months 
after  such  date. 

Trial  to  the  court,  and  judgment  for  defendant,  from  which  plaintiff  ap- 
pealed. 

The  evidence  shows  that  Davis  and  Caldwell  entered  into  an  agreement  to 
get  abend  on  the  Bullion,  Hidden  Treasure,  and  Cleveland  lode  mining  claims, 
for  the  purpose  of  selling  the  option  so  acquired  at  a  profit;  that  they  obtained 
such  bond  on  the  nineteenth  day  of  April,  1880,  by  which  bond  the  owners  of 
said  claims,  in  consideration  of  the  sum  of  $500  to  them  in  hand  paid  by  Davis 
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and  Cald welly  agreed  to  convey  to  £.  L.  Davis  and  H.  J.  Caldwell  said  claims, 
upon  the  payment  of  the  sum  of  87,500  on  or  before  July  22, 1880;  that  Davis 
and  Caldwell  each  paid  one-half  of  said  sum  of  S500;  that  Caldwell  went  east 
to  sell  said  option  Immediately  after  said  bond  was  secured,  and  returned  to 
this  state  on  the  eleventh  day  of  July,  1880,  without  having  made  a  sale;  that 
before  Caldwell  returned  from  the  east,  and  some  time  in  the  forepart  of  June, 
he  wrote  to  Davis  that  he  had  failed  to  make  a  sale,  and  that  he  did  not  feel 
disposed  to  put  the  amount  of  the  bonded  price  of  the  properties  into  them; 
that  Davis,  upon  the  receipt  of  this  letter,  commenced  negotiations  with  Jacob 
Ohlwiler  for  a  sale  to  him  of  an  interest  in  the  bonded  property. 

The  following  testimony  of  Jacob  Ohlwiler  clearly  shows  the  nature  of  the 
transaction  between  Davis  and  Ohlwiler:  ^'Question,  When  did  you  become 
interested  in  these  claims?  Amaoer,  In  1880.  Q,  About  what  time?  A. 
July  13.  Q,  How  did  you  come  to  get  interested,  and  how  did  you  get  inter- 
ested in  these  claims?  A,  By  purchase.  Q,  From  whom?  A.  From  E.  L. 
Davis, — from  the  owners  through  E.  L.  Davis.  Q,  How  were  you  induced 
— how  did  you  come — to  buy  them  or  obtain  an  interest  in  them?  A.  By 
proposition  from  E.  L.  Davis.  Q,  When  was  that  proposition  first  made  to 
you  ?  A,  1  couldn't  tell  the  date;  but  1  think  some  time  in  June, — the  latter 
part  of  June.  Q.  What  was  the  proposition  that  you  should  pay  for  the  half; 
how  much  did  he  propose  that  you  should  pay  for  half?  A,  Eight  thousand 
dollars.  Q,  Did  he  explain  to  you,  or  did  you  have  any  conversation  with 
him,  in  regard  to  the  condition  in  which  the  title  to  the  property  stood?  A, 
Yes,  sir;  Caldwell  and  he  (Davis)  had  a  bond  on  it.  Q.  Did  he  state  how 
much  of  a  bond?  A,  No.  Q,  Did  he  state  the  bonded  price?  A.  Ko,  sir. 
Q.  Did  you  know  what  the  bonde^  price  was?  A,  Not  at  that  time.  Q. 
State,  Mr.  Ohlwiler,  .what  the  substance  of  the  conversation  was  you  had  at 
this  time  at  Columbus  or  Telluride  with  Mr.  Davis  with  reference  to  these 
mines,— these  lodes.  State  the  substance  of  the  conversation  you  had.  A, 
Well,'I  recollect  he  stated  that  he  (Mr.  Davis)  and  Mr.  Caldwell  had  a  bond 
on  the  mine,  and  if  Mr.  Caldwell  did  not  make  a  sale  they  were  for  sale,  and 
that  I  could  buy  a  half  interest  or  more.  That  was  about  all  that  was  said 
at  that  meeting;  that  was  the  substance.  Q,  How  long  after  this  conversa- 
tion with  Mr.  Davis  at  Columbia— how  long  a  period  elapsed — before  you  made 
any  preparation  to  purchase  a  half  interest  in  this  property?  A,  I  don't  fully 
recall  the  time.  It  was  after  some  several  weeks,  though  I  don't  know  how 
many, — until  several  weeks  after  I  talked  with  Davis  upon  the  subject.  Q. 
In  the  mean  time,  between  the  conversation  at  Columbia  and  the  next  con- 
versation you  had  with  Davis,  you  entered  into  a  correspondence  with  an- 
other person  with  regard  to  this  one-half  interest?  A,  Yes,  sir.  Q.  AVhen 
did  you  n§xt  have  a  conversation  with  Davis  with  reference  to  this  property? 
A.  I  stated,  several  weeks  hence.  Q,  Where  was  it?  A.  At  Ouray,  I  think. 
Q.  Can  you  remember  about  the  date,  or  near  the  date?  A,  I  don't  think  I 
can.  Q,  Do  you  remember  how  long  previous  to  your  buying  an  interest  in 
the  property  it  was?  A,  No;  1  can't  fix  the  date.  Q,  Well  then,  days,  weeks, 
or  months?  A,  It  may  have  been  two  weeks  before  I  made  the  purchase. 
Q.  And  what  was  the  substance  of  this  conversation?  A,  That  I  was  to  cor- 
respond with  my  friends  in  regard  to  it,  and  see  whether  I  could  raise  the 
means  to  meet  the  payment.  Q.  Did  you  have  any  conversation  with  Davis 
at  Ouray  concerning  the  condition  in  which  the  property  was,  in  which  the 
title  of.  the  property  stood,  and  how  you  were  to  receive  one-half  interest  in 
the  property  for  the  eight  thousand  dollars?  A,  I  understood  that  Mr.  Cald- 
well could  not  sell  the  property,  and  that  I  would  look  for  a  straight. title  from 
him,  or  I  didn't  want  the  property.  Q,  From  whom?  A.  From  Davis  or 
any  other  peraon, — a  straiglit  title  for  half  of  the  interest.  Q,  Did  you  have 
any  conversation  with  Davis  in  regard  to  the  manner  in  which  you  were  to 
receive  this  straight  title  to  one-half  interest, — how  Davis  was  to  arrange  the 
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matter  so  as  to  give  you  a  straight  title?  A,  I  think  that  was  io  the  presence 
of  Mr.  Letcher.  Q.  Will  yoti  state  to  the  court  what  was  the  conversation  i* 
A.  1  think  Mr.  Letcher  stated  there  was —  [Defendant's  counsel  objected  to 
the  witness  giving  Mr.  Letcher's  statements.]  Q.  Was  Mr.  Davis  present? 
A.  Mr.  Davis  was  present.  [And  thereupon  the  court  overruled  the  objec- 
tion, and  the  witness  answered.]  A,  That  title  may  be  had,  that  Mr.  Letcher 
said  the  title  may  be  had,  through  making  purchase  of  Mr.  Davis,  or  making 
purchase  of  Mr.  Caldwell,  or  they  sell  a  joint  interest  to  me,  or  that  the  bond 
lapses  the  time,  and  then  get  it  that  way.  I  told  them  it  didn't  make  any  dif- 
ference to  me  so  I  got  a  straight  title.  I  don't  care  how  they  done  it;  how  it 
was  done.  Q.  While  you  were  at  Ouray,  what  understanding,  if  any,  did 
you  have  with  Davis  as  to  your  purchase  of  this  property?  A,  That  if  I  could 
raise  the  money,  I  would  take  the  property,  if  he  could  give  me  a  good  deed 
and  title.  Q,  What  understanding  did  you  have  with  Davis  as  to  what  you 
should  do  with  reference  to  raising  the  money?  A,  I  was  to  go  on  lo  Lake 
City,  and  telegraph  to  my  friend  for  funds  to  pay  this  eight  thousand  dollars. 
Q,  Was  there  any  understanding  with  reference  to  any  correspondence?  A. 
There  may  have  been  before  that, — before  I  went  to  telegraph.  Q.  There 
may  have  been?  Are  you  not. certain  whether  there  was  or  not?  A,  I  think 
there  was.  Q,  When  did  you  buy  one-half  of  this  property,  and  how  did  you 
come  to  buy  it?  A»  On  the  thii:t^nth  day  of  July,  1880,  by  paying  eight 
thousand  dollars,  and  receiving  a  deed  from  Nortons  and  Butan.  Q.  How 
did  you  pay  this  eight  thousand  dollars,  and  to  whom?  A.  To  Rutan  and 
Nortons,  two  brothers,  and  Mr.  Davis.  Q,  How  much  did  you  pay  Mr.  Davis? 
A.  I  think  it  was  five  hundred  dollars.  Q,  On  the  12th  or  13th  did  you  have 
any  conversation  with  Mr.  Davis  in  regard  to  this  property?  A.  I  think  it 
was  on  the  morning  of  the  13th,  I  told  him  I  was  ready  to  buy  the  property. 
Q.  What  did  he  state?  A,  He  said  he  was  ready  to  sell  it, — ready  to  give 
deed.  Q,  What  did  he  state  with  reference  to  being  able  to  give  deed  at  that 
time, — to  give  you  a  straight  title  to  the  property  on  the  13th?/  A,  That  he 
had  purchased  Caldwell's  interest  in  the  bond,  and  the  transfer  would  be 
made  direct  from  the  parties  owning  the  property.  Q,  At  what  price  was 
the  whole  property  bought  from  the  owners?  A.  Eight  thousand  dollars. 
Q,  How  much  of  the  eight  thousand  doUarsdid  the  owners  receive  from  you? 
A.  Seventy-five  hundred  dollars.  Q,  Is  it  not  a  fact  that,  premous  to  your 
going  to  Lake  City,  you  had  an  understanding — there  toas  an  understand- 
ing had  betioeen  yourself  and  E,  L,  Davis — that  if  Mr.  Davis  could  succeed 
in  buying  tlie  interest  of  Mr,  Caldwell  in  this  bond,  that  you  were  to  buy 
one-half  of  this  property  for  eight  thousand  dollars  ?    A.  I  think  tJiere  was. " 

Upop  cross-examination,  this  witness  was  asked  the  following  question: 
"§.  /  will  ask  you  if  Davis  on  his  part,  in  communications  with  youpHor 
to  going  to  Lake  City,  did  not  state  it  as  a  condition  that  he  should  first  be^ 
come  the  sole  oumer  of  the  bond;  that  heshovZd  buy  the  Caldtjoell  interest  on 
his  partf    A,  I  think  there  was  sv/:h  a  conversation  on  his  part," 

It  is  also  shown  by  the  evidence  that  Caldwell  returned  from  the  east  on 
the  eleventh  day  of  July,  and  on  the  twelfth  day  of  July  assigned  his  interest 
in  the  bond  to  Davis  for  $500  and  a  horse  worth  $100;  that  Davis  did-not  in- 
form Caldwell,  and  Caldwell  did  not  know,  of  the  negotiations  had  between 
Davis  and  Ohlwiler,  and  that  the  assignment  of  Caldwell's  interest  in  the 
bond  was  made  by  him  in  total  ignorance  of  such  negotiations.  The  allega- 
tion in  defendant's  answer,  that  the  duty  of  selling  said  mining  claims  de- 
volved solely  on  the  plaintiff,  is  not  established  by  the  evidence. 

T.  J,  O^Donnell,  for  appellant.    /.  F,  Vaile,  for  appellee. 

BisiNG,  C.    The  numerous  assignments  of  err6r  will  not  be  separately  dis-  * 
cussed;  but,  under  a  general  consideration  of  the  case,  the  rulings  of  the 
court  below,  upon  which  the  errors  are  assigned,  will  be  passed  upon. 
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The  fjrst  and  iiK*^t  :rr.p<:>rtant  question  for  consideration  is  that  of  the  saf- 
ficioncy  of  th*f  ^vMer.c*:  lo  entitle  the  appellant  to  the  relief  demanded.  Ai^ 
peliarit  tia*«-*  b.^  ngr-t  «>f  relief  upon  the  <x>nclu':-t  of  the  appellee;  and  bow  far 
tlie  con'!'  "t  of  th*-  a;.f«f-IIee  aff**cts  such  riglit  must  l^e  determined  by  the  rela- 
tions of  tK*f  parti-s  Ui  *^ch  other.  The  plaintiff  alle^res  that  they  were  co- 
jmrtner*  for  the  p^^[yo^  of  buying  and  selling  an  option  on  certain  mining 
ci  ijrni?.  Under  the  (iHi-.-jion  in  Kayser  v.  Maugham^  8  Colo.  232,  6  Pac.  Rep. 
h^f'*,  the  evidence  in  this  ease  fully  establishes  the  allegation.  The  relation 
exi^lins^  betwe^rn  partners  is  one  of  trust  and  confidence.  Pom.  E'].  963. 
Partner:*,  when  dealing  with  each  other  in  relation  to  partnership  matters,  are 
re^pjire^l  to  mak^  full  discl'^ure  of  all  material  facts  within  their  knowledge, 
in  any  way  relating  to  the  partneri*hip  affairs.  A  community  of  interest  ex- 
ists l>etwfen  th^  partners,  and  a  community  of  interest  produces  a  community 
of  duty.  This  crnnmunity  of  interest,  by  the  terms  of  the  bond  and  the  agree- 
ment of  the  parties,  was  to  continue  until  the  twenty-second  day  of  Jidy. 
The  Ijond  having  been  obtained  for  the  purpose  of  selling  the  option  so  ac- 
quired at  a  profit,  for  the  joint  benefit  of  appellant  and  appellee,  a  joint  duty 
and  obligation  rested  upon  each,  during  the  full  time  the  bond  had  to  run,  to 
work  for  the  accomplishment  of  such  purpose.  We  think  the  evidence  clearly 
shows  that  appellee  did  not  perform  this  duty;  that,  prior  to  appellant's  re- 
turn from  the  east,  appellee  had  negotiated  a  sale  to  Ohiwiler  of  one-half  in- 
terest in  the  property  for  his  own  exclusive  benefit;  that*  he  deliberately 
planned  to  obtain  appellant's  interest  in  the  l>ond  to  enable  him  to  carry  out 
bis  negotiations  with  Ohiwiler;  that  he  intentionally  concealed  from  appellant 
all  knowledge  of  his  negotiations  with  Ohiwiler,  and  he  led  appellant  to  be- 
lieve that  he  wanted  appellant's  interest  in  the  bond  for  the  sole  purpose  of 
enabling  him  to  put  up  the  money  and  take  the  property. 

In  Story,  Eq.  8  329a,  it  is  said:  "  When  the  contract  is  between  those  v«:ho 
sustain,  or  have  lately  sustained,  any  intimate  and  confidential  relation,  the 
law  presumfs  the  existence  of  that  superiority  and  influence  on  the  one  part, 
and  that  confidence  and  dependence  on  the  other,  which  is  the  natural  result 
of  the  relation,  and  will  accordingly  decree  the  cancellation  of  the  contract, 
unless  it  appear  affirmatively  to  have  been  equal  and  just."  In  the  making 
of  tills  contract,  the  parties  were  not  on  equal  footing.  Davis  had  knowledge 
of  facts  relating  to  the  sale  of  the  property  which  Caldwell  did  not  have,  and 
which  knowle<Jge  equity  and  fair  dealing  required  of  him  to  disclose  to  Cald- 
well, because  such  knowledge  was  obtained  under  circumstances  which  made 
it  the  common  property  of  himself  and  Caldwell.  The  concealment  of,  or  the 
failure  to  disclose,  these  facts  to  Caldwell  made  Davis  guilty  of  an  actual 
fraud.  Pom.  Eq.  Jur.  §  901 ;  Story,  Eq.  Jur.  §  308 ;  Damhmann  v.  SchuUing, 
75  N.  Y.  55,  61. 

The  contract  between  Davis  and  Caldwell  was  unequal,  in  that  it  enabled 
Davis  to  obtain  all  the  benefits  under  their  joint  undertaking,  and  unjust  in 
that  such  benefits  were  so  obtained  by  reason  of  the  suppression  by  Davis  of 
facts  which  it  was  his  duty  to  disclose. 

In  Fitzslmmoiis  v.  Joslin,  21  Vt.  129.  138,  Redfield,  J.,  in  commenting 
upon  Conduct  of  this  nature,  says:  "Can  it  be  said,  then,  that  when  one 
j)arty  acts  under  a  misconception  of  the  facts  most  material  to  the  contract, 
which  are  known  to  the  other  party,  and  studiously  kept  back,  knowing  that 
the  other  side  is  acting  under  this  delusion,  can  it  be  said  that  such  contract 
is  binding  at  the  bar  of  conscience,  or,  indeed,  in  moral  or  legal  justice?  1 
trust  not." 

In  m^dcing  the  sale  to  Davis,  Caldwell  was  acting  under  misconception  of 
most  material  facts.  lie  was  led  to  believe  that  a  joint  sale  for  the  joint 
benefit  of  himself  and  Davis  could  not  be  made  at  a  time  when  the  only  im^ 
pediment  in  tlie  way  of  a  complete  sale  for  the  joint  benefit  of  the  parties  was 
the  desire  and  intention  of  Davis  to  obtain  the  full  benefits  of  such  sale  for 
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himself  alone.  •  Davis  was  under  a  legal  as  well  as  a  moral  duty  and  obliga- 
tion to  place, Caldwell  in  possession  of  all  information  he  had  obtained  relating 
to  the  sale,  or  probable  sale,  of  the  bonded  property,  dm  ing  the  existence  of 
the  copartnership,  before  he  attempted  to  contract  with  Caldwell  for  his  in- 
terest; and  because  of  his  failure  to  perform  this  duty  and  obligation,  the 
contract  should  be  canceled. 

Tlie  evidence  fails  to  disclose  such  laches  on  the  part  of  plaintiff  in  the 
bringing  of  his  suit  as  will  defeat  his  right  to  relief. 

The  question  of  tender  is  met  by  the  allegations  of  the  complaint  that  plain- 
tiff offers  to  pay  to  the  defendant,  his  copartner,  what,  if  anything,  should  be 
found  due  from  plaintiff  to  defendant  upon  an  accounting  and  settlement  of 
the  partnership  affairs,  and  demanding  that  such  accounting  be  had,  and 
charging  the  fact  to  be  that  the  defendant  will  be  found  to  be  his  debtor  on 
such  accounting.  If  in  fact  the  defendant  is  indebted  to  the  plaintiff  in  a 
sum  equal  to  the  amount  defendant  paid  tor  the  assignment  of  plaintiff's  in- 
terest, we  see  no  reason  why  the  court  of  equity  should  require  a  further 
tender  to  be  made.     Watts  v.  White,  13  Cal.  321. 

The  question  of  laches  by  the  plaintiff  in  bringing  his  suit  was  made  an 
Issue  by  the  pleadings,  and  the  seventh,  eighth,  ninth,  and  tenth  assignments 
of  error  are  based  upon  the  rulings  of  the  court  in  the  rejection  of  the  testi- 
mony offered  by  the  plaintiff  upon  this  issue.  There  was  no  exception  to  the 
ruling  of  the  court  upon  which  the  eighth  assignment  is  based.  In  view  of 
our  conclusions  upon  another  branch  of  the  case,  it  is  nbt  necessary  to  discuss 
these  assignments.  The  question  of  laches  must  be  determined  upon  the 
knowledge  of  the  plaintiff,  and  his  diligence  in  obtaining  knowledge  of  the 
facts  upon  which  his  right  to  relief  rests.  There  was  no  such  laches  on  his 
part  as  will  defeat  his  right  to  relief. 

The  errors  assigned  upon  the  ruling  of  the  court  in  rejecting  testimony  of 
the  witness  Letcher  may  all  be  considered  together;  the  objection  to  each  of 
the  questions  being  b^ised  upon  the  proposition  that  the  matter  inquired  about 
consisted  of  privileged  communications  by  Davis,  as  client,  to  Letcher  as  his 
attorney.  It  appears  from  the  evidence  that  Davis  went  to  Letcher  between 
the  seventh  and  tenth"  days  of  July,  1880,  with  one  of  the  Nortons  and  Mr. 
liutan,  at  which  time  Letcher  drew  a  release  of  warranty  from  Davis  to  the 
Nortons  and  Rutan,  or  to  one  of  them,  and  that  afterwards  he  drew  a  deed, 
and  examined  the  title  to  the  bonded  property.  Letcher  further  says  that  he 
presumes  the  deed  he  drew  was  the  result  of  conversation  had  between  Davis, 
Ohlwiier,  Hutan,  and  the  Nortons  at  his  office.  To  entitle  a  party  to  the  pro- 
tection accorded  to  privileged  communications,  the  communications  must  have 
been  made  to  the  counsel,  attorney,  or  solicitor  acting,  for  the  time  being,  in 
the  character  of  legal  adviser,  and  must  be  made  by  the  client  for  the  purpose 
of  professional  a'dvice  or  aid,  upon  the  subject  of  his  rights  and  liabilities. 
1  Greenl.  Ev.  §§239,240.  The  evidence  does  not  show  that  any  communications 
htui  been  made  by  Davis  to  Letcher,  as  his  legal  adviser,  upon  the  subject  of 
Jiis  rights  and  liabilities.  The  only  employment  of  Letcher  by  Davis  was  to 
draw  the  release  and  deed.  In  drawing  these  instruments,  Letcher  acted  as 
a  scrivener  merely,  bringing  this  case  directly  within  the  ruling  in  Machette  v.' 
Wanless,  2  Colo.  169,  179.  In  this  case,  as  in  Machette  v.  Wanltss,  the  evi- 
dence does  not  show  that  Letcher  was  an  attorney. 

The  witness  was  questioned  as  to  the  conversation  between  Davis  and 
other  persons  in  his  presence,  concerning  matters  not  relating  to  his  employ- 
ment, and  which  were  not  communications  made  to  him,  and  as  to  which  no 
confidence  was  reposed  in  him.  The  court  erred  in  sustaining  the  objections 
made  to  the  questions  put  to  the  witness  Letcher,  excepting  the  one  upon 
which  the  fourteenth  assignment  is  based. 

The  judgment  should  be  reversed,  and  the  cause  remanded  in  conformity 
with  the  views  herein  expressed. 
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We  concur:    Macon,  C.  ;  Stallcup,  C. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  jadg- 
ment  of  the  district  court  is  reversed,  and  the  cause  remanded. 


(10  Colo.  383) 

Hughes  and  others  v.  Fisher  and  others. 
(Supreme  Court  of  Colorado.    November  11,  1887.) 

1.  Pbauds,  Statutb  or — Promise  to  Pay  Debt  of  Aitotubb — Acceptabcb  of  Ordee. 

Defendants  were  sureties  for  a  contractor,  and,  to  protect  them,  all  money  due 
him  was  paid  to  them,  and  they  disbursed  it  on  his  order.  PlaintifiB  were  the 
holders  of  an  order  on  defendants  payable  at  a  future  time.  It  was  presented  to 
defendants,  and  by  them  verbally  accepted.  Heldj  that  this  acceptance  was  not  a 
promise  to  pay  the  debt  of  another,  but  a  promise  to  disburse  the  funds  of  another 
m  a  certain  way,  and  does  not  fall  within  the  statute  of  frauds. 

2.  Orders — Conditional— Verbal  Acceptance. 

Defendants,  as  sureties  for  a  contractor,  received  all  monevs  due  him  on  his  con- 
tract, and  paid  the  same  out  on  bis  order.  Plainti^  were  holders  of  an  order  for 
the  payment  of  money  which  was  indorsed,  **  This  order  to  be  paid  on  final  set- 
tlement of  stone-work."  Defendants  accepted  the  order  verbally.  H^dy  that  this 
was  a  conditional  order,  contingent  on  a  certain  event,  and  upon  the  happening  of 
that  event  defendants  became  bound  by  their  acceptance  to  pay  the  order. 

3.  Parties— JoiNPER— Procedure  before  Justice  of  the  Peace. 

Code  Colo.  I  14,  provides  that  persons  jointly  or  severally  liable  on  the  same 
obligation  or  instrument,  including  parties  to  bills  of  exchange  and  promissory 
notes,  and  sureties  on  the  same,  or  separate  instruments,  may  all  or  any  of  theiu  be 
included  in  the  same  action.  Bdd  that,  under  the  statute,  this  joinder  of  parties 
can  be  made  in  Justice^s  court  as  well  as  in  courts  of  record* 

Error  to  county  court,  Pueblo  county. 

This  action  was  brought  by  Fisher  Bros,  to  recover  from  Hughes  Bros,  as 
acceptors,  and  from  H.  J.  Coy  as  drawer  thereof,  the  amount  specified  in  the 
following  instrument: 
"W  15.09.  December  6, 1882. 

'"Messrs.  Hughes  Brothers:  Pay  to  the  order  of  Fisher  Bros.,  freight  ad- 
vanced on  stone,  one  hundred  and  fifteen  dollars  and  nine  cents.  Charge  to 
account  of  H.  J.  Coy.  No.  46." 

On  the  back  of  the  instrument  was  indorsed  the  following  words,  to-wit: 
"This  order  to  be  paid  on  tinal  settlement  of  stone-work  on  city  hall,  and 
charge  to  the  account  of  Hardin  &  Ramsey.  " 

Hughes  Bros,  were  sureties  for  Coy,  who  was  a  contractor  and  builder, 
upon  a  certain  bond  given  by  him  in  connection  with  his  contract  for  the 
erection  of  the  city  hall  of  Pueblo.  To  protect  them,  all  moneys  due  liim  un- 
der this  contract  were  to  be  paid  to  them,  and  they  were  to  disburse  the  same 
upon  his  orders.  The  instrument  in  question  was  duly  presented  to  Hughes 
Bros.,  and  by  them  verbally  accepted,  to  be  paid  out  of  the  moneys  aforesaid. 
In  the  justice's  court,  on  motion,  the  action  was  dismissed  as  to  Coy.  On  ap- 
peal the  cause  was  tried  to  the  county  court,  a  jury  being  waived,  and  judg- 
ment rendered  against  Hughes  Bros,  for  the  full  amount  named  in  the  instru- 
ment. To  reverse  this  judgment,  the  present  writ  of  error  was  sued  out. 
*  The  remaining  facts  essential  to  an  understanding  of  th^  case  sufficiently  ap- 
pear in  the  opinion. 

Section  14  of  the  Code,  which  receives  partial  construction,  reads  as  fol- 
lows: "Persons  jointly  or  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promissory  tiotes,  and 
sureties  on  the  same  or  separate  instruments,  may  all  or  any  of  them  be  in- 
cluded in  the  same  action,  at  the  option  of  the  plaintiflP," 

C.  A.  Lott,  for  appellant. 

Helm,  J.  The  writing  on  which  this  action  was  brought,  and  the  written 
indorsement  upon  the  back  thereof  made  at  the  time  it  was  drawn  and  before 
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its  presentation  for  acceptance,  must  be  construed  as  constituting  in  law  but 
a  single  instrument.  1  Daniel,  Neg.  Inst.  §  79,  cas&s.  Thus  viewed,  it  is  to 
be  regarded  as  a  conditional  order;  the  condition  precedent  to  payment 
being  the  "  final  settlement  of  stone- work  on  city  hall. "  The  expression,  "and 
charge  to  the  account  of  Hardin  &  Ramsey,"  does  not  add  to  or  alter  the 
written  condition  so  far  as  Fisher  Bros,  are  concerned.  As  interpreted  by  the 
conduct  and  language  of  the  parties  themselves,  it  is  a  mere  direction  to 
Hughes  Bros,  for  their  guidance  in  keeping  the  accounts  between  themselves 
and  Coy.  But  it  is  shown  by  uncontradicted  testimony  that  in  March,  1883, 
the  final  settlement  referred  to  in  the  indorsement  was  made.  Hence  the  in- 
strument then  became  to  all  intents  and  purposes  an  unconditional  order, 
and  was  therefore  to  be  treated  as  such.  The  acceptance  by  Hughes  Bros, 
was  not  in  writing,  but,  besides  being  subject  to  the  written  condition  men- 
tioned, it  was  itself  conditional  in  another  important  particular.  By  the  terms 
of  this  acceptance,  the  order  was  to  be  paid  out  of  funds,  if  suttlcient,  due  or  to 
become  due  to  Coy  under  his  contract  with  the  city;  an  arrangement  having 
been  made  by  which  such  moneys  were  to  pass  through  the  hands  of  Hughes 
Bros. 

It  appears  that,  after  the  final  settlement  above  mentioned,  at  which  time 
the  order  became  unconditional,  there  was  still  coming  to  Coy,  under  the  con- 
tract, 82,500.  It  also  appears  that  on  April  23,  1883,  Hughes  Bros,  received 
the  sum  of  82,000  upon  this  balance  of  indebtedness.  We  think  that  the  con- 
tingency of  the  acceptance  is  fairly  shown  to  have  liappened.  Saving  i*e- 
ceived  $2,000  in  money  belonging  to  Coy,  after  the  instrument  became  in  ef- 
fect an  unconditional  order,  it  was  the  auty  of  Hughes  Bros.,  under  their  ac- 
ceptance, to  pay  this  order,  unless  they  could  give  a.  legal  excuse  for  not  doing 
so.  JSuch,  for  instance,  as  that  the  whole  of  the  82,000  was  required  to  pay 
other  unconditional  orders  accepted  prior  to  the  time  of  settlement  for  stone 
work  on  the  city  hall.    But  no  such  excuse  was  offered. 

In  regard  to  counsel's  objection  that  the  acceptance  of  Hughes  Bros.,  being 
verl>al,  is  within  the  statute  of  frauds,  and  no  liability  attaches,  we  have  this 
to  say:  The  promise  implied  from  the  acceptance  was  not  a  promise  to  pay 
the  debt  of  another,  in  the  sense  of  the  statute.  It  was  a  promise  to  disburse 
funds  of  that  other  in  a  particular  way;  that  is,  Hughes  Bros,  agreed,  from 
funds  in  their  hands,  or  to  come  into  their  hands,  belonging  to  Coy,  to  pay  the 
debt  of  Coy,  mentioned  in  the  order.  As  the  temporary  custodian  of  his 
moneys,  they  agreed  to  pay  to  one  of  his  creditors,  upon  the  happening  of  a 
cei-tain  contingency,  a  specified  portion  thereof.  The  personal  liability  as- 
sumed by  them  was  nothing,  provided  they  acted  in  good  faith  with  reference 
to  their  promise.  Relying  upon  this  promise  the  creditor  refrained  from  oth- 
erwise pushing  his  claim  against  Coy;  he  left  the  order  with  Hughes  Bros., 
and  took  no  other  or  further  steps  in  the  premises.  See  Putney  v.  Farnham, 
27  Wis.  189. 

The  proposition  that  there  was  a  misjoinder  of  parties  defendant,  and  there- 
fore the  action  should  have  been  dismissed,  is  without  merit.  Under  section 
14  of  the  Civil  Code,  it  was  perfectly  proper  to  unite  in  one  suit  both  the 
maker  and  the  acceptor  of  such  an  instrument  as  the  one  before  us.  We  can- 
not concede  the  correctness  of  counsel's  assertion  that  this  provision  has  no 
application  to  cases  originally  bf ought  before  justices  of  the  peace.  It  is  true, 
the  Code  deals  mainly  with  pleadings  and  practice  in  courts  of  record;  but  it 
is  a  n;iistake  to  assume  that  it  in  nowise  affects  actions  before  justices  of  the 
peace,  or  practice  in  justices'  courts.  The  act,  prior  to  1SS7,  related  to  '* civil 
actions  in  the  courts  of  justice"  of  the  state.  This  language  is  clearly  suf- 
ficient to  cover  legislation  pertaining  to  justices  of  the  peace  and  their  courts. 
Several  provisions — such,  for  instance,  as  sections  212  and  441 — expressly  deal 
with  this  class  of  courts.  A  number  of  other  provisions,  such  as  section  14, 
above  mentioned,  which  do  not  in  words  speak  of  justice  courts,  are  broad 
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and  sweeping  in  their  language,  and  were  evidently  intended  to  include  pro- 
ceedings in  other  tribunals  besides  courts  of  record.  This  objection  might, 
perhaps,  be  overruled  upon  other  grounds,  but  we  deem  the  foregoing  suf- 
ficient. 

The  assignment  of  error  challenging  certain  testimony  of  the  witness  By- 
field,  offerSl  to  explain  the  meaning  of  the  written  indorsement  upon  the 
order,  presents  no  fatal  objection.  Admitting  that  the  court  erred  in  receiv- 
ing such  testimony,  it  was  error  without  prejudice.  For,  ignoring  this  evi- 
dence, and  construing  the  instrument  according  to  its  plain  and  obvious 
significance,  we  have  arrived  at  the  same  conclusion  as  did  the  court  below. 
The  judgment  is  affirmed. 
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<16  Or.  429) 

Keller  v.  Blet. 

{Supreme  Court  of  Oregon.    November  21,  1887.) 

1.  Frauds,  STATtPTE  of — Contract  not  to  be  Performed  within  a  Year  —  Verbal 

Modification. 

By  the  Oregon  statute  of  frauds,  a  verbal  contract  to  do  work  not  tp  be  performed 
in  a  year  is  void.  Where  a  written  contract  had  been  made,  but  altered  verbally, 
and  the  modified  contract  was  not  to  be  performed  within  the  year,  held,  in  an  ac-  - 
tion  to  recover  the  value  of  the  work  done  under  the  modified  agreement,  that  evi- 
dence of  such  alteration  was  admissible  to  give  an  understanding  of  the  circum- 
stances of  the  affair. 

2.  Assumpsit— Work  and  Labor — Eyidenob. 

In  a  suit  on  two  causes  of  action;  one  for  tools  sold  and  one  for  the  value  of  work, 
for  the  performance  of  which  plaintiff  obtained'  tools,  evidence  as  to  what  tools 
plaintif)  so  obtained  ii>  material  only  so  far  as  it  tends  to  show  what  plaintiff  did  in 
performing  the  work,  and  is  not  competent  to  charge  defendant  with  the  expense 
erf  obtaining  the  tools. 
8.  Same— Goods  Sold— Evidbncr 

In  an  action  tp  recover  the  value  of  tools  sold,  a  list  of  the  tools  made  by  a  per- 
son whose  only  knowledge  of  its  correctness  was  hearsay,  was  offered  to  show  their 
value.    Held^  the  refusal  by  the  court  to  admit  the  list  was  not  error, 
4,  Trial — View  of  Premises — Misconduct  of  Attorneys. 

In  an  action  to  recover  the  value  of  work  done  on  certain  premises,  the  jury,  by 
consent  of  the  parties,  viewed  the  premises.  Theattomeyis  had  stipulated  that  one 
on  each  side  should  accompany  the  jury.  Two  of  plaintiff 's  attorneys  went  in  their 
compain',  but  had  no  communication  with  them.  Besides  these  two,  another  of 
plaintiff's  attorneys  and  one  for  defendant  were  in  sight  of,  but  not  in  company 
with,  the  jury.  Defendant  moved  to  discharge  the  jury,  on  account  of  the  alleged 
misconduct  of  the  attorneys  who  went  in  their  company.  The'court  investigated 
the  matter,  and  denied  the  motion.  Held  that,  as  there  was  a  possibility  that  the 
attorneys  accused  of  misconduct  might  have  had  no  purpose  to  influence  the  jury, 
and  the  court  below  had  a  better  opportunity  to  investigate  the  matter  than  the 
court  above,  the  denial  would  be  sustained. 
6.  Same— Misconduct  of  Juror. 

In  an  action  to  recover  the  vafne  of  work  done  on  certain  premises,  the  jury,  by 
consent  of  the  partie's,  viewed  the  premises,  and  one  juror,  who  was  unable  to  walk 
over  the  premises,  remained  outside,  but  in  view  of  the  greater  part  thereof. 
Eeldf  that  be  was  not  guilty  of  misconduct  as  a  juror. 

Appeal  from  circuit  court,  Multnomah  county. 

E.  Menenhall,  F,  B.  Jolly,  A.  F,  Sears,  Jr,,  H.  E,  McGinn,  and  iV.  2>. 
Simon,  for  respondent.    F.  V,  Drake  and  McDougall  <fe  Bower,  for  appellant. 

Thateb,  J.  This  appeal  comes  here  from  a  judgment  of  the  circuit  court 
for  the  county  of  Multnomah.  It  appears  from  the  transcript  that  the  re- 
spondent brought  an  action  against  the  appellant  in  said  circuit  court  count- 
ing upon  three  several  causes  of  action.  The  first  cause  was  upon  a  contract 
of  sale  of  certain  tools,  for  the  alleged  price  of  8380;  upon  which  he  admitted 
a  payment  of  $25;  the  second  one  was  for  work  and  labor  performed  by  re- 
spondent for  the  appellant,  alleged  to  have  been  at  the  agreed  value  of  $29;  and 
the  third  one  was  for  work  and  labor  upon  a  certain  written  contract,  and 
subsequent  parol  modification,  to  clear.and  grub  a  tract  of  85  acres  of  land, 
and  to  cut  into  cord-wood  all  fallen  timbers  thereon  and  all  timbers  he  should 
cut  down  in  clearing  the  tract.  .  Said  contract  contained  the  mutual  agree- 
ments of  the  parties,  and  the  respondent  alleged  in  his  complaint,  in  reference 
thereto,  that  he  performed  the  same  on  his  part;  that  he  provided  himself 
with  over  $400  worth  of  tools  and  apparatus  to  be  used  in  said  work,  and  Was 
progressing  therewith,  and  in  compliance  with  the  terms  and  conditions  of 
the  contract,  when  the  appellant  refused  to  comply  with  his  part  of  it;  that  he 
cleared  a  portion  of  the  tract,  and  cut  into  coixi-wood  282  cords  of  wood  from 
the  timber  referred  to;  that  the  clearing  at  the  contract  price  amounted  to 
$1,112.50,  and  the  cutting  of  the  cord-wood  to  $352.50,  which  sums  were  re- 
spectively the  reasonable  value  of  the  work;  that  the  appellant  had  paid  thereon 
v.l5p.no.l2— 45 
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the  sum  of  $746,  leaving  unpaid  a  balance  of  $719,  which  the  appellant  agreed 
to  pay  respondent  on  demand,  and  the  latter  agreed  to  accept  in  satisfaction 
thereof  the  sum  of  S662.50,  and  to  remove  from  the  premises,  and  did  remove 
therefrom;  that  he  had  frequently  demanded  payment  of  said  sum  of  $662.50, 
but  the  appellant  had  failed  to  pay  any  part  of  it.  This  sum,  with  the  two 
other  claims,  .amounting  to  $1,046.50,  he  demanded  judgment  for. 

The  appellant  denied  the  first  cause  of  action.  He  admitted  the  second  one, 
but  denied  the  value  of  the  work,  and  denied  the  parol  modification  of  the 
written  contract  as  alleged.  He  also  denied  that  respondent  was  progressing 
with  the  work,  and  in  full  compliance  with  the  terms  and  conditions  of  the 
contract,  when  the  former  refused  to  comply  with  his  part  of  it;  denied  that 
the  respondent  cleared  the  amount  of  land -alleged,  or  that  he  cut  the  282  cords 
of  wood;  denied  the  value  of  the  work  as  alleged  by  the  respondent,  or  that 
he  agreed  to  pay  therefor,  or  that  the  respondent  agreed  to  accept,  in  full  sat- 
isfaction thereof,  the  sum  of  $662.50,  or  any  sum.  And  for  a  further  answer, 
after  admitting  that  the  parties  modified  the  terms  of  the  written  agreement 
so  far  as  cutting  the  wood  was  concerned,  alleged  that  by  the  terms  of  such 
modificiition  the  respondent  Was  to  cut  all  the  best  wood  at  the  rate  of  $L  a 
cord;  that  respondent  entered  upon  the  performance  of  the  agreement,  and  did 
work  in  clearing,  worth,  in  the  aggregate,  $450,  and  cut  108  cords  of  good 
wood,  and  133  cords  of  rotten,  unsound,  and  unmai-ketable  wood,  which  was 
wholly  worthless;  that  respondent  so  unreasonably  delayed  the  performance 
of  the  contract  on  his  part,  that  he  gave  him  notice  to  quit  the  premises,  and 
finally  put  him  out  by  proceedings  of  forcible  entry  and  detainer,  and  respond- 
ent wholly  abandoned  the  work;  that  appellant  paid  him  the  sum  of  $738; 
that  respondent  did  not  complete  the  work  in  time  for  a  crop  as  provided  in 
the  written  contract,  and  so  unskillf ully  and  in  such  an  unworkmanlike  man- 
ner performed  the  clearing,  and  the  cutting  of  the  wood,  that  appellant  was 
damaged  in  the  sum  of  $50,  and,  by  rejison  of  the  delay,  in  the  sum  of  $150. 

The  bill  of  exceptions  shows  that  respondent  gave  evidence  at  the  trial 
tending. to  show  that  the  first  and  third  causes  of  action  were  an  account 
stated,  and  of  his  performance  of  the  work,  and  the  appellant's  refusal  to 
comply  with  the  contract  upon  his  part;  that  the  appellant  gkve  evidence 
tending  to  show  that  some  of  the  wood  cut  was  unsound,  decayed,  and  that 
the  land  claimed  to  have  been  grubbed  was  full  of  hidden  stumps;  that  it 
would  cost  a  considerable  sum  of  nipney  to  clear  it  in  accordance  with  the 
contract,  and  that  the  use  of  the  land  for  a  crop  would  have  been  worth  $15 
an  acre  if  it  had  been  properly  cleared.  It  further  appears  from  the  bill  of 
exceptions  that,  after  the  oral  testimony  had  been  produced,  upon  request  of 
respondent  and  consent  of  appellant,  the  jury  impaneled  to  try  the  issues 
were  allowed  to  view  the  premises  upon  which  the  work  had  been  done.  Be- 
fore retiring  they  were  properly  instructed  by  the  court,  and  a  special  bailiff 
appointed  to  accompany  them  and  point  out  the  premises,  and  were  put  in 
charge  of  a  regular  bailiff  of  the  court;  that  the  jury  proceeded  to  view  the 
said  premises  accordingly,  and  the  next  morning  appeared  in  their  proper 
places  in  court;  and  the  case  being  ready  for  further  proceedings,  counsel  for 
the  appellant  mov.ed  the  court  that  the  jury  be  discharged  from  the  further 
consideration  of  the  cause,  and  that  it  be  set  for  hearing  before  another  jury, 
upon  the  grounds  that  there  had  been  misconduct  on  the  part  of  the  jury  upon 
the  occasion  of  the  view,  and  that  two  of  the  counsel  fOr  the  respondent  had 
conducted  themselves  improperly  on  said  occasion,  which  misconduct  con- 
sisted in  the  fact  that  Chris.  Nolan,  one  of  the  jurors,  did  not  go  onto  the 
premises  with  the  other  jurors,  but  remained  separate  and  apart  from  them, 
and  that  two  of  the  respondent's  attorneys  had,  during  the  view,  accompanied 
and  mingled  with  the  jury,  and  had  nuvde  communications  with  them  con- 
cerning the  cause  or  matters  connected  with  the  case;  whereupon  the  court 
made  a  summary  investigation  of  the  charges,  and  found  the  fact  to  be  that 
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it  had  been  stipulated  among  tlie  attorneys  that  one  attorney  oi;i  each  side 
should  accompany  the  jury  on  the  view,  but  that,  by  some  misunderstanding, 
three  attorneys  on  behalf  of  the  respondent  had  accompanied  the  jury,  viz.. 
Sears,  Menenhall,  and  Jolly,  and  one  attorney,  Drake,  for  the  appellant;  that 
Drake  and  Sears  went  together,  and  were  not  in  company  with,  but  were  in 
sight  of,  the  jury;  that  Jolly  and  Menenhall  walked  over  the  premises,  min^ 
gling  with  or  being  near  the  jury;  that  no  conversation  with  the  jurors  was 
had,  and  no  communications  were  made  by  them,  or  either  of  them,  to  the 
.  jury  during  said  view;  that  the  juror  Chris.  Nolan,  by  reason  of  lameness, 
.  was  unable  to  walk  over  the  premises,  but  remained  in  a  carriage  on  the  high- 
way alongside  of,  and  in  view  of,  the  greater  portion  of  the  premises;  there- 
tipon  the  court  overruled  the  said  motion:  to  which  i^uling  said  counsel  ex- 
cepted. 

Several  exceptions  were  taken  to  the  admission  of  testimony,  also  tp  tj^r^ 
fusal  to  admit  testimony,  and  to  the  charge  of  the  judge  to  the  jury-nf +81© 
case  involved,  mainly,  questions  of  fact,  of  a  character  which  a  jury  yf^tl^ffbr 
culiarly  suited  to  determine.  ,^     i,: 

Proof  of  Verbal  Alteration  of  Contract.  It  is  claimed  by  the  appe^fcint's 
counsel  that  the  court  erred  in  allowing  evidence  of  the  verbal  alterations  of 
the  written  contract.  He  con  tends  that  the  contract  was  not  to  be  performed 
within  a  year  after  the  alleged  verbal  agreement  adding  conditioils  to  it,  and 
that  the  latter  comes  within  the  statute  of  frauds.  That  cause  of  action,  as 
I  understand  it,  was  not  to  enforce  the  contract,  but  to  recover  for  work  and 
labor,  upon  a  promise  to  pay  for  the  same.  Proof  of  the  contract  was  a  cir- 
cumstance in  the  particular  case,  was  a  part  of  the  general  facts,  and  the 
proof  was  merely  to  give  an  understanding  of  the  circumstances  connected 
with  the  affair.  It  is  only  when  an  agreement  is  sought  to  be  enforced  in  ac- 
cordance with  its  terms,  that  the  objection  to  its  validity  upon  such  a  ground 
can  be  raised.  If  the  work  had  all  been  done  under  a  void  contract,  it  would 
not  prevent  a  party  from  recovering  its  value,  though  he  would  not  be  en- 
titled to  recover  damages  for  the  breach  of  the  contract.  A  verbal  contract 
to  do  work  which,  by  its  terms,  is  not  to  be  performed  within  one  year,  is 
void;  but,  if  th6  parties  ti*eat  it  as  valid  until  after  a  part  of  the  work  is  done, 
it  cannot  then  be  avoided  so  as  to  avoid  payment  of  the  reasonable  value  of 
the  work  that  has  been  performed.  The  law,  in  such  case,  will  imply  a 
promise  to  pay  for  work,  or  other  valuable  thing  obtained  under  such  an 
agreement,  although  the  terms  of  the  agreement  cannot  be  enforced  in  a  court 
of  justice. 

Evidence  as  to  Value  of  Tools,  Said  counsel  also  claims  that  the  court 
erred  in  admitting  evidence  as  to  what  tools  respondent  got,  in  order  to  per- 
form the  contract.  This  evidence  was  clearly  imniaterial  under  the  issues  of 
the  case,  except  so  far  as  it  tended  to  prove  what  the  respondent  had  done  in 
the  performapce  of  labor.  If  it  had  been  offered  and  received  for  the  pur- 
pose of  charging  the  appellant  with  the  expense  of  the  tools,  it  would  have 
been  erroneous;  but  I  do  not  understand  that  it  was  offered  for  any  such  pur- 
pose. There  is  a.count  in  the  complaint  for  tools  sold,  but  this  evidence  was 
not  offered  to  prove  that  count.  The  counsel  makes  a  point,  upon  the  court's 
refusal  to  admit  a  list  of  the  tools,  offered  by  him  to  rebut  the  evidence  of  the 
value  of  the  tools  the  respondent  claimed  pay  for  in  the  latter  count,  but  I  do 
not  think  that  a  production  of  a  list  of  the  tools  would  prove  their  value. 
The  question  was,  what  were  they  worth?  A  schedule  of  them  would  prove 
nothing,  and  could  not  be  used  except  as  a  matter  of  convenience.  The  coun- 
sel claims  that  it  would  have  shown  the  improbability  of  the  appellant's  hav- 
ing offered  to  pay  the  amount  therefor  claimed  by  the  respondent  in  the  com-  • 
plaint.  In  order  to  show  that,  it  was  not  necessary  that  a  list  of  the  tools 
should  be  made  out  and  given  in  evidence.  Besides,  it  appeared  that  the  list 
was  made  by  a  person  whose  knowledge  of  its  correctness  was  only  hearsay. 
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The  court  has  considered  the  other  exceptions  alluded  to,  and  deems  them 
untenable,  and  I  do  not  think  it  necessary  to  refer  to  them  particularly. 

Misconduct  ofCotmseL  The  exception,  however,  to  the  ruling  of  the  court 
upon  the  motion  to  discharge  the  jury  is  entitled  to  more  consideration.  1 
attacli  no  importance  to  the  fact  that  the  juror  Nolan  did  not  go  on  the  prem- 
ises. He  went  to  a  place  where  he  could  view  them,  and  had  a  good  excuse 
for  not  walking  over  the  land,  and,  as  long  as  he  did  not  intend  to  disregard 
his  duties  as  juror.  His  verdict  cannot  be  impeached.  If  he  had  failed  to  view 
the  premises  through  a  designed  indifference  as  to  what  might  have  been, 
ascertained,  he  would  probably  have  been  chargeable  with  such  misconduct 
as  would  have  required  the  granting  of  a  new  trial.  But  the  act  of  the  two 
counsel,  "who  walked  over  the  premises,  mingling  with  or  being  near  to  the 
jun ,"  i^  u different  matter.  I  cannot  see  that  they  could  have  had  any  excuse 
whatever  for  being  where  they  were.  It  was  highly  improper,  and  could  not 
fail  to  leave  the  impression  that  their  object  in  mixing  i^i  with  the  jury  was  to 
i  nfiirence  them  to  favor  their  side  of  the  case.  It  left  a  very  strong  Impression 
that  their  purpose  was  to  ingratiate  themselves  into  the  confidence  and  good- 
will of  the  jury,  and  practice  cunning  and  artifice  to  bias  their  minds.  Nor 
would  any  protest  on  their  part  that  it  resulted  from  accident  or  thoughtless- 
ness be  likely  to  be  received  in  extenuation  of  their  conduct.  Such  occur- 
rences are  not  apt  to  arise  except  by  design.  It  is  needless  to  say  that  they 
were  wrong,  and  merit  severe  rebuke.  Every  sense  of  propriety  and  instinct 
of  common  decency  condemns  such  petf  ormances.  Any  attempt,  upon  the  part 
of  an  attorney,  to  gain  an  underhanded  advantage  over  the  opposite  party  in 
a  lawsuit,  in  any  manner,  is  disgraceful,  and  when  it  consists  in  an  effort  to 
tamper  with  a  jury,  in  the  slightest  degree,  it  is  infamous.  If  such  practices 
were  to  receive  the  least  countenance  from  the  court,  and  encouragement 
from  the  bar,  they  would  soon  grow  into  such  a  monstrous  evil  that  it  would 
corrupt  the  fountain  of  justice.  An  attorney  has  no  right  to  regard  a  lawsuit 
as  a  scramble  to  obtain  a  favorable  decision,  nor  to  adopt  unscrupulous  means 
to  accomplish  any  such  ends.  Such  a  course  is  not  only  a  violation  of  the  duty 
enjoined  upon  him  by  the  law,  but  is  dishonest  and  nefarious  in  se,  and  will 
always  be  despised  by  honest  people.  It  secures  a  following,  but  it  is  neces- 
sarily of  that  class  who  deal  in  knavery,  and  who  regard  a  retainer  of  an 
attorney  as  an  employment  to  do  all  kinds  of  dishonorable  and  dirty  work. 

I  think  that  the  court,  when  the>  matter  was  brought  to  its  attention,  and  it 
was  ascertained  that  two  of  the  respondent's  counsel  "walked  over  the  prem- 
ises mingling  with  or  being  near  the  jury,"  unless  there  was  a  reason  beyond 
what  we  can  see,  should  have  promptly  set  aside  the  panel,  and  taxed  the  re- ' 
spondent  with  the  disbursements  incurred  by  the  appellant  on  account  of  the 
trial.  The  latter  was  injured  in  his  defense  in  consequence  of  the  affair.  His 
counsel,  in  bringing  the  matter  to  the  attention  of  the  court,  did  right.  Such 
things  should  not  be  allowed  to  pass  unchallenged.  But  the  course  taken  no 
doubt  prejudiced  the  client's  defense.  I  have  witnessed  the  trial  of  too  many 
lawsuits  to  believe  that  such  a  digression  in  the  proceedings  would  not  have 
that  effect.  The  court's  finding  that  no  conversation  with  the  jurors  was  had, 
and  no  communications  made  by  the  two  counsel,  was  hardly  a  sufficient  rea- 
son for  denying  the  motion.  It  did  not  find  that  said  counsel  had  any  excuse 
for  being  where  they  were,  nor  that  they  did  not  employ  arts  and  insinuations 
calculated  to  induce  a  belief  in  the  minds  of  the  jury  that  the  respondent  had 
done  the  work  well,  which  it  might  reasonably  be  inferred  was  their  purpose 
in  being  on  the  ground.  Besides,  their  presence  upon  that  occasion  gave  rise 
to  a  suspicion  that  justice  was  not  being  fairly  administered,  and  tended  to 
incite  a  general  belief  that  the  law  is  lax  and  in» effectual  in  the  adjustment  of 
controversies  between  parties,  a  sentiment  that  is  in  contravention  of  the  pub- 
lic good.  And  again,  it  is  not  always  a  decisive  question,  in  such  cases, 
whether  the  conduct  that  is  objected  to  did  injure  or  not    The  language  of 
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the  authors  in  Thomp.  &  M.  Jur.  expresses  the  view  I  am  endeavoring  to  put 
forth,  which  is  as  follows:  "But  where  the  successful  party  to  the  suit  13 
shown  to  have  attempted,  by  improper  means,  to  influence  the  verdict  in  hid 
favor,  whether  by  corrupting  or  intimidating  particular  jurors,  by  arousing 
prejudice  in  their  minds  against  the  opposite  party  or  his  cause,  or  by  undue 
hospitalities  or  civilities,  the  Verdict  will  be  set  aside,  on  grounds  of  public 
policy,  as  a  punishment  to  the  offender,  and  as  an  example  to  others,  without 
reference  to  the  merits  of  the  controversy,  and  without  considering  whether 
the  attempt  was  successful  or  not. "  Rule  3,  §  348.  Were  the  question  here 
involved  before  this  court  as  an  original  question,  we  should  unhesitatingly 
determine  it  as  before  indicated,  and  we  regret  that  the  circuit  court  did  not 
find  it  consistent  with  its  views  to  pursue  that  course*  The  question,  how-^ 
ever,  is  one  in  which  the  trial  court  has  a  better  opportunity  to  judge  of  the 
motives  of  the  parties,  and  there  is  a  possibility  that  the  counsel  referred  to 
might  have  been  in  company  with  the  jury  with  no  purpose  to  influence  their 
determination.  The  parties  were  before  that  court,  and  it. had  a  better  oppor* 
tonity  to  ascertain  the  incidents  and  surroundings  of  the  transaction  than  this 
court  has,  and  for  that  reason  we  have  been  inclined  to  defer  more  to  Its  de^ 
cisions  upon  such  questions.  In  view  of  the  latter  considerations,  we  feel 
constrained  to  afiirm  the  judgment  appealed  from. 


(16  Or.  437) 

Oatman  «.  Epps. 
(Supretne  Court  of  Oregon.    November  23,  1887.) 
Appeal— Judgment  at  Law— Complaint  in  Equity. 

The  defendant  in  an  action  at  law  filed  a  complaint  in  equity  in  the  nature  of  a 
cross-bill.  To  this  plaintiff  demnrred,  and  the  deraorrer  was  sustained.  On  the 
hearing  of  the  law  action,  judgment  was  rendered  for  the  plaintiff.  Defendant  ap- 
pealed, a-ssiKning  as  error  the  sustaining  of  the  demurrer  to  the  cross-bill.  Hdd^ 
that  the  filing  of  a  complaint  in  equity  as  a  cross-bill  in  an  action  at  law  gives  rl^e 
,  to  a  proceeding  separate  and  distinct  from  the  action  at  law,  any  errors  m  which 
cannot  be  reviewed  on  an  appeal  from  the  judgment  in  law  case. 

Appeal  from  circuit  court,  Jackson  county;  L.  R.  Webster,  Judge.' 
H,  K,  Hanna,  for  respondent.     W.  K.  Andretos,  for  appellant. 

Thayer,  J,  This  appeal  comes  here  from  a  judgment  of  the  circuit  court 
for  the  county  of  Jackson.  The  respondent  commenced  an  action  in  that  court 
against  the  appellant  to  recover  the  possession  of  certain  real  property,  alleg- 
ing in  his  complaint  that  he  waa  the  owner  thereof  in  fee,  and  that  the  ap- 
pellant wrongfully  withheld  the  same  from  him.  The  appellant  filed  an  an- 
swer to  the  complaint  denying  the  respondent's  ownership  of  the  property, 
and  also  filed  a  complaint  in  equity  in  the  nature  of  a  cross-bill  as  provided 
by  the  Code.  The  respondents  demurred  to  the  complaint,  and  the  court  sus- 
tained and  dismissed  the  complaint.  The  proceedings  in  the  action  at  law 
were  then  taken  up,  and  finally  resulted  in  the  respondent  recovering  a  judg- 
ment against  the  appellant  to  the  effect  that  he  was  entitled  to  the  possession 
of  the  property;  from  which  judgment  the  appeal  was  taken. 

The  object  in  taking  the  appeal  was  to  obtain  a  review  of  the  decision  of  the 
circuit  court  upon  the  demurrer  to  the  complaint  in  equity.  The  counsel  for 
the  appellant  was  led  to  believe,  I  suppose,  that  the  decision  could  be  re- 
yieweil  as  an  intermediate  order  involving  the  merits  and  necessarily  affect- 
irig  the  judgment,  and  he  specified  the  said  decision  as  a  ground  of  error. 
But  an  examination  of  the  Code  will  show  that  when  such  complaint  is  filed 
it  stays  the  proceedings  at  law,  and  the  case  thereafter  proceeds  as  a  sUit  in 
equity,  and  in  which  said  proceedings  at  law  may  be  perpetually  enjoined  by 
final  decree,  or  allowed  to  proceed  in  accordance  with  such  final  decree.  The 
effect  of  filing  such  a  complaint  is  the  commencement  of  a  suit  in  equity 
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which  subordinates  the  proceedings  at  law,  until  the  relief  arising  out  of  the 
facts  requiring  the  interposition  of  a  court  of  equity,  and  material  to  the  de- 
fense in  the  action  at  law,  is  obtained.  The  proceeding  is  wholly  independ- 
ent of  and  separate  from  the  proceedings  at  law,  although  its  object  is  to  ob- 
tain relief  that  can  be  made  available  as  a  defense,  to  the  law  action ;  not  by 
way  of  plea  or  answer,  but  through  the  plenary  power  of  the  court,  sitting  as 
a  court  of  equity.  For  instance,  A.  commences  an  action  against  B.  to  re- 
cover the  possession  of  real  property.  The  former  has  the  legal  title  to  the 
property,  while  the  latter  has  the  equitable  title  to  it,  but  cannot  assert  it  in 
the  law  action.  He  therefore  files  a  complaint  in  equity,  with  his  answer  at 
law,  to  obtain  a  decree  that  the  legal  title  be  conveyed  to  him,  or  that  his 
right  be  determined,  and  that  the  plaintiff  in  the  law  action  be  enjoined  from 
proceeding  therein.  By  that  means  a  defendant  in  an  action  at  law  may 
have  the  benefit  of  an  equitable  defense,  and  the  two  procedures,  law  and 
equity,  be  kept  separate  and  distinct.  When  a  defendant  in  a  law  action  files 
such  a  complaint,  he  institutes  a  suit  which  must  be  determined  before  any 
further  proceedings  in  the  law  case  can  be  had;  and  if  he  is  unsuccessful  in 
the  circuit  court  in  his  equity  case,  and  desires  that  a  review  of  the  decision 
*of  that  court  be  had  in  this  court,  he  must  appeal  the  same  as  in  any  other 
equity  suit.  He  has  no  occasion  to  look  after  the  action  at  law  until  he  ex- 
hausts his  efforts  to  obtain  the  equitable  relief  sought.  The  former  remains 
dormant  during  the  interval,  and  cannot  be  pursu^  until  the  latter  is  finally 
terminated.  But  he  cannot  wait  until  the  law  action  is  tried,  and,  by  appeal- 
ing from  the  judgment  therein,  have  the  decree  in  the  equity  case  reviewed. 
The  judgment  at  law  and  the  decree  in  equity  are  entirely  distinct,  and  can- 
not be  grouped  together,  as  the  mode  of  review  of  the  two  may  be  entirely 
different, — one  comes  here  upon  pure  questions  of  law;  the  other  may  come 
on  a  question  of  fact,  and  the  review  be  a  trial  de  novo. 

Some  matters  were  discussed  at  the  hearing  which  wo  are  not  required  to 
consider;  but  we  would  suggest  that  the  practice  in  cases  of  this  character 
ought  to  be  liberal.  A  technical  view  in  such  cases  serves  no  purpose,  except 
to  deny  a  party  justice,  or,  at  least,  impress  him  with  a  belief  that  he  has 
been  unfairly  dealt  by.  It  would  have  been  much  more  in  consonance  with 
equity  in  this  case  to  have  retained  the  complaint  filed  by  the  appellant,  and 
ascertained  whether  or  not  the  allegations  contained  therein  wer6  true.  If 
they  were  true,  the  appellant  was  clearly  entitled  to  relief.  It  would  have 
been  a  denial  of  justice  to  hold  otherwise.  If  the  fact  of  Jane  Epps  not  being 
a  party  to  the  litigation  interfered  with  or  embarrassed  the  adjudication  of 
the  rights  of  the  parties,  the  court  should  have  required  that  she  be  brought 
in  and  made  a  party.  Equity  is  no  narrow,  cramped  affair.  It  is  expansive 
in  its  nature,  and  adapts  itself  to  all  manner  of  complications.  It  is  said 
that  when  Chancellor  Kent  entered  upon  the  discharge  of  the  duties  of 
chancellor  of  the  state  of  New  York,  he  threw  the  doors  of  his  court  wide 
open.  He  changed  the  stinted  policy  that  regarded  formalities  and  niceties 
into  a  broad  system  of  jurisprudence;  extended  it  so  as  to  afford  a  practical 
and  efficient  remedy  in  all  cases  where  the  common-law  remedy  was  inade- 
quate and  incomplete.  By  such  a  course  he  conferred  a  lasting  benefit  upon 
all  English-speaking  people,  while  if  he  had  contented  himself  in  haggling 
over  trifiing  doubts,  and  in  making  hair-splitting  distinctions,  his  reputation 
as  a  jurist  would  have  never  been  known  beyond  the  limits  of  his  own  state, 
or  remembered  by  an  after  generation. 

The  errors  alleged  in  the  proceedings  in  the  law  case  are  untenable,  and 
those  in  the  equity  proceeding  cannot,  for  the  reasons  mentioned,  be  consid- 
ered:    The  judgment  appealed  from  must  therefore  be  affirmed. 
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Putnam  and  others  v,  Webb.  Sr. 
{Stipreme  Court  of  Oregon.    November  23,  1887.) 

1.  Replkvin — Alternative  Judgment— Erroneous  Entry — Remedy. 

In  an  action  of  replevin  before  a  justice  of  the  peace,  judgment  was  entered  for  a 
return  of  the  property,  but  the  alternative  part  was  not  entered.  The  defendant  ap- 
pealed to  the  circuit  court,  but  voluntarilv  dismissed  his  appeal,  and  the  circuit 
court  lailed  to  enter  final  judgment  at  the  time  of  the  dismissal.  The  justice,  of  his 
own  motion,  corrected  his  docket,  and  subsequently  the  circuit  court  entered  final 
judgment  for  the  recovery  of  the  property  or  the  value  thereof.  Defendant  now 
seeks  to  enjoin  the  execution  of  the  judgment.  Meid,  that  as  a  portion  of  the  judg- 
ment is.admitted  to  be  rightful,  there  can  be  no  complaint  against  the  alternative 
until  it  is  shown  that  the  rightful  judgment  cannot  be  complied  with. 

2.  Judgment — Erroneous  Entry — Remedy. 

An  erroneous  entry  of  judgment.caunot  be  corrected  by  an  action  in  equity. 
The  only  reme^Jy  is  by  appeal. 

Appeal  from  circuit  court,  Klamath  county;  L.  A.  Webster,  Judge. 
Warren  TruitU  for  appellants.    P.  P.  Prim,  for  respondent. 

,  Strahan,  J.  This  is  a  suit  in  equity  to  enjoin  the  enforcement  of  a  jucjg- 
ment  of  the  circuit  court  of  Klamath  county.  It  appears  from  the  transcript 
that  in  May,  1883,  the  respondent  commenced  an  action  of  replevin  before  a 
justice  of  the  peace  of  Linkville  precinct,  against  Charles  Putnam,  who  w; 
then  sheriff  of  the  county,  to  recover  the  possession  of  a  mare  of  the  value  <> ' 
^200;  that  such  proceedings  were  thereafter  had  in  said  action;  that. the  plaiu 
tiff  recovered  a  judgment  therein  for  the  possession  of  said  mare,  or  0200,  the 
value  thereof,  in  case  delivery  could  not  be  had;  but  the  justice  failed  to  en- 
ter in  his  docket  the  alternative  part  of  said  judgment  at  the  time,  but  entered 
it  simply  for  the  recovery  of  the  mare.  The  defendants  appealed  to  the  circuit 
court,  but  voluntarily  dismissed  their  appeal.  By  some  oversight  said  circuit 
court  failed  to  enter  final  judgment  in  favor  of  the  respondent  in  the  appeal 
at  the  time  the  same  was  dismissed.  Thereafter  the  justice,  of  his  own  mo- 
tion, wrote  in  his  docket  the  alternative  judgment,  not  in  precise  technical 
form,  but  substantially.  Subsequently  the  circuit  court  entered  a  final  judg- 
ment therein,  for  the  recovery  of  the  mare,  or  $200,  the  value  thereof,  in 
case  delivery  could  not  be  had;  and  this  is  the  judgment  which  the  plaintiff 
seeks  to  enjoin  by  this  proceeding. 

1.  The  case  made  by  the  complaint  is  without  equity.  Here  is  the  judg- 
ment of  two  courts  that  the  plaintiffs  have  wrongfully  taken  and  detained  the 
defendant's  mare,  and  awarding  a  return  thereof.  Until  this  judgment  as  to 
the  return  of  the  mare  is  complied  with,  or  «ome  good  and  sufficient  reason 
shown  for  not  complying  with  it,  the  plaintiffs  shall  not  be  heard  to  complain 
of  the  entry  of  the  alternative  judgment.  Until  they  comply  with  or  perform 
so  much  of  the  judgment  as  is  admitted  to  be  rightful,  they  shall  not  be  al- 
lowed to  complain  of  the  other  part  of  it.  *'He  who  seeks  equity  must  do  eq- 
uity." 

2.  It  is  claimed  that  the  circuit  court  erred  in  entering  the  judgment  sought 
to  be  enjoined.  If  it  be  conceded  that  the  entry  of  this  judgment  was  er- 
roneous, it  would  not  follow  that  the  error  could  be  corrected  by  a  suit  in 
equity.  An  appeal  is  the  proper  remedy  in  such  case,  and  it  would  seem  the 
only  proper  remedy.  Hill,  Code,  §  535.  We  do  not,  at  this  time,  enter  into 
the  question  as  to  whether  the.  action  of  the  justice  in  attempting  to  correct 
his  errors  in  the  manner  described  was  regular  or  not,  nor  as  to  whether  there 
was  error  in  the  judgment  of  the  circuit  court.  In  the  view  entertained  by 
the  court,  these  questions  are  not  now  material.  The  plaintiffs,  show  no 
equity  to  enable  them  to  attack  either  of  said  judgments.  The  decree  will  be 
affirmed. 


Digitized  by 


Google 


712  PACTPic  REPORTEE.  [Ariz. 

Lord,  C.  J.,  {concurring.)  The  admitted  fact9  upon  this  record  are  fatal  to 
the  relief  sought.  The  plaintiff  knew  of  the  error  or  defect  of  which  he  now 
complains,  and  seeks  relief  by  injunction  at  the  time  of  the  entry  of  judg- 
ment in  the  original  action,  and  his  refusal  to  rely  upon  this  defect  by  tlie 
voluntary  dismissal  of  his  appeal,  deprives  him  of  the  right  now  to  be  heard 
in  equity  to  contest  on  this  ground  the  validity  of  the  judgment.  In  this  view 
it  is  not  necessary  to  consider  or  determine  what  may  have  been  the  duty  of 
a  court  of  law  in  the  premises,  as  his  knowledge  and  subsequent  conduct  in 
refusing  to  avail  himself  of  a  remedy  at  law,  to  which  he  had  resorted,  is  a 
bar  to  the  relief  sought.    The  bill  was  properly  dismissed. 


(2  Ariz.  308) 


Stiles,  Assignee,  etc.,  t?.  Western  Union  Tel.  Co. 

{Supreme  Ckmrt  of  Arizona^    December  1,  1887.) 

1.  Telegraph  Companies — Delay  in  Delivering  Message — Measi^rb  of  Damage. 

A  banker  having  made  an  assignment,  the  assignee  telegraphed  a  branch  estab- 
lishment, and  brought  this  action  to  recover  damages  caused  by  th«  message  not 
being  delivered  in  due  course.  The  message  was  received  by  the  defendant's  agent 
at  its  destination  at  9:15  p.  M.,  but  was  not  delivered  until  between  9:15  and  9:30  the 
following  morning;  the  usual  tin^e  for  delivering  messages  received  over  night 
'  being  between  8:30  and  9  a.  m.  The  bank  opened  at  9  a.  m.,  and  before  delivering 
the  message  the  defendant's  agent  withdrew  from  the  bank  money  owned  by  him- 
self and  the  defendant,  and  otner  sums  were  paid  out  by  the  bank  to  unpreferred 
creditors.  J7e/d,  that  defendant  was  liable  for  the  money  paid  out  during  the  in- 
terval which  elapsed  from  the  time  when  the  message  snould  have  been  delivered 
until  delivery,  but  not  for  what  was  paid  out  after  delivery.    Barnes,  J.,  dissenting. 

2.  Same— Limiting  Liability  by  Contract — Neolioknce  and  Misconduct  or  Agent. 

When  an  agent  of  a  telegraph  company  has  been  guilty  of  negligence  and  mis- 
conduct in  not  delivering  a  message,  the  company  will  not  be  exonerated  from  lia- 
bility for  the  consequence  of  non-delivery  by  any  terms  which  may  be  annexed  to 
the  message.  1 

Appeal  from  district  court,  Pima  county;  Barnes,  Judge. 
/.  A,  Andersan  and  John  Haynes,  for  appellee.     C,  C,  Stevens  and  R,  B. 
Carpenter,  for  appellant. 

Porter,  J.  This  cause  comes  here  on  motion  for  a  new  trial  on  the  grounds 
of  insufficiency  of  the  evidence,  the  findings  and  decisions  being  against  law, 
and  errors  in  law.  This  action  was  brought  by  T.  L.  Stiles,  as  assignee  of 
Hudson  &  Co.,  against  the  Western  Union  Telegraph  Company,  to  recover 
damages  for  the  delay  in  the  delivery  of  a  telegraphic  message  sent  by  the 
plaintiff  from  Tucson  to  Tombstone.  It  appears  that  Hudson  &  Co.,  on  the 
ninth  day  of  May  1884,  had  a  banking-house  in  Tucson,  with  a  branch  estab- 
lishment at  Tombstone.  Mr.  M.  B.  Clapp,  to  whom  the  message  was  sent, 
was  the  cashier  of  the  branch  house,  and  there  managed  the  bank.  That  on 
the  evening  of  the  ninth  of  May  an  assignment  of  all  the  property  of  Hudson 
&  Co.,  both  at  Tucson  and  at  Tombstone,  was  made  to  T.  L.  Stiles.  There- 
upon, on  acceptance  of  the  trust,  the  plaintiflP,  assignee,  on  the  evening  of 
the  ninth  of  May,  sent  by  defendant  a  telegram  to  Clapp,  and  with  directi«»ns 
to  forward  the  telegram  immediately.  The  telegram  was  received  by  the 
operator  at  Tombstone  at  9:15  of  May  9th,  and  not  delivered  till  the  morning 
of  the  10th,  between  9:15  and  9:30,  and  after  the  bank  was  openeii  for  busi- 
ness. The  telegraph  office  at  Tombstone  was  less  than  two  blocks  from  the 
bank.  Clapp's  residence  was  in  the  same  town,  and  he  was  there  on  the 
evening  of  the  9th.  The  usual  time  for  delivering  dispatches,  when  too  late 
the  night  before,  was  from  8:30  to  9  a.  m.  The  office  of  the  telegraph  com- 
pany was  opened  at  8  o'clock  A.  M.  The  bank  opened  at  9  o'clock  a.  m.  Be- 
fore the  delivery  of  the  message  the  telegraph  operator  (Kingsberry)  drew 

^See  note  at  end  of  case. 
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from  the  bank  the  sum  of  $1,167.71,  and  otiier  smaller  sums  were  withdrawn 
from  the  bank  before  the  message  was  delivered. 

On  the  opening  of  the  bank  on  the  10th,  the  money  in  the  vaults  had  been 
placed  upon  the  trays  on  the  counter  for  the  day's  business.  On  the  reception 
of  the  dispatch,  Clapp,  the  cashier,  told  the  employes  of  its  contents,  and 
directed  to  have  the  money  put  back  in  the  vaults,  and  then  went  to  see  plain- 
tiff's attorney,  and  in  the  mean  time  directed  the  bank  to  be  kept  open.  The 
business  went  on  till  the  attorney  came,  and  put  up  a  notice,  which  was  one- 
half  hour  after  the  delivery  of  the  message.  The  sum  of  85. 102.19  was  paid  out 
to  unpref erred  creditors,  including  the  sum  of  $1,167.71  paid  on  the  check  of 
the  operator.  The  operator  testified  that  81,000  of  the  $1,167.71  belonged  to 
him,  and  the  balance  to  defendant.  The  books  of  the  bank  show  an  itemized 
statement  of  the  amounts  drawn  out  by  each  depositor,  and  among  them  is 
Western  Union  Telegraph  Company,  81,167.71.  But  that  fact  is  immaterial. 
There  can  be  no  dispute  but  that  the  conduct  of  the  operator  was  grossly 
negligent,  and  the  defendant  cannot  be  relieved  of  responsibility  caused  by 
his  misconduct.  No  terms  annexed  to  the  message  can  excuae  this  failure 
to  deliver  the  message  before  the  opening  of  the  bank;  such  failure  to  deliver 
being  gross  negligence  and  palpable  misconduct,  and  the  telegraph  company 
must  bear  every  legitimate  consequence  of  its  non-delivery. 

But  does  that  consequence  involve  an}'thing  which  in  this  case  happened 
after  the  message  came  to  the  hands  of  the  bank  ?  The  telegraph  company 
must  be  held  for  every  dollar  paid  out  before  the  message  was  delivered.  We 
can  see  no  good  reason  why  it  should  be  for  the  money  afterwards  paid,  for 
any  payments  made  after  the  delivery  of  the  message  were  entirely  voluntary 
on  the  part  of  the  bank.  A  justification  is  sought  because  of  the  fear  of  a 
mob.  No  such  exiiibition  existed,  and  the  excuse  cannot  be  sustained.  The 
teller  testifies  that  he  paid  checks  because  he  feared,  if  he  did  not,  that  a  rush 
would  be  made  on  them ;  that  when  he  left  the  bank  a  large  crowd  had  as- 
sembled there ;  but  while  the  bank  remained  ol)en  for  business  there  was  no 
excitement,  and  but  four  people  there  outside  of  the  employes.  Why  could  not 
the  employes  of  the  bank  have  closed  the  outside  doors,  and  then  put  the  money 
in  the  vaults?  Besides,  it  would  only  take  a  few  moments  to  handle  820,000 
or  830,000,  which  amount  was  in  the  trays  in  which  coin  is  usually  kept  in 
banks.  It  not  being  otherwise  shown,  we  take  it  that  most  of  ttie  money,  as 
is  the  custom  of  banks  in  Arizona,  was  in  gold  coin,  and  only  silver  enough 
to  make  change. 

We  must  conclude  that  the  finding  "that,  by  reason  of  said  failure  to  de- 
liver message,  the  plaintiff  paid  out  to  unpreferred  creditors  the  sum  of 
85,102.19,**  is  erroneous.  The  record  does  not  disclose  the  full  amount  paid 
out  l)efore  the  delivery  of  the  message,  saying  only  it  was  "other  snuUler 
sums,"  and  there  must  be  a  new  trial,  unless  plaintiff  will,  by  written  con- 
sent, accept  from  defendant  the  sum  of  8U67.71,  with  legal  interest  from 
the  ninth  day  of  May,  1884,  in  which  case  judgment  for  that  sum  is  ordered 
to  be  entered. 

Wright,  C.  J.,  (concurring -)  We  are  clearly  of  the  opinion  that  the  de- 
fendant should  not  be  held  liable  for  amounts  of  money  paid  out  after  the 
dispatch  was  received  at  the  bank.  It  required  only  a  moment's  time  to  step 
to  the  front  door  of  the  bank,  and  close  it.  The  law  in  such  case  does  not 
hold  the  defendant  responsible  for  avoidable  damages.  Undoubtedly  a  large 
poition  of  the  money  paid  out  would  have  remained  in  the  bank  if  it  had  been 
closed  immediately  upon  the  reception  of  the  dispatch.    I  therefore  concur. 

Babnes,  J.,  (dissenting.)  The  evidence  in  this  case  shows  that  the  operator 
of  defendant  at  Tombstone  withheld  the  message  from  about  9  o'clock  in  the 
evening,  "on  purpose,"  as  he  swears,  that  he  might  draw  out  the  money  de- 
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posited  to  credit  of  defendant  in  the  bank;  that  he  waited  until  the  bank 
opened,  then  went  in,  and  drew  out  the  funds  of  defendant.  He  kept  the 
fact  of  the  assignment  a  secret  until  then.  He  then  went  to  his  office,  and 
handed  the  telegram  to  the  messenger  boy,  who  had  to  make  a  letterpress 
copy  and  enter  it  on  the  delivery-book,  put  it  in  an  envelope,  and  address  it, 
and  then  go  to  the  bank  and  deliver  the  message.  Meantime  the  bank  was 
open  in  due  course  of  business.  This  was  a  willful,  and  not  a  negligent  act 
of  the  operator.  He  was  not  simply  speculating  on  the  information  contained 
in  the  message  to  his  prodt,  but  he  was  using  the  information  to  his  profit 
and  the  customer's  injury.  The  defendant,  after  full  knowledge  of  the  facts, 
ratified  the  act.  and  refused  to  refund  the  money  so  wrongfully  drawn  out. 
The  defendant  is  liable  for  all  injury  to  plaintiff  consequent  upon  this- will- 
ful wrong.  Smart  money  or  punitive  damages  would  have  been  proper.  2 
Thomp.  Xeg.  851;  Davis  v.  Western  Union  Tel,  Co.,  1  Cin.  Rep.  100;  2  Thomp. 
Neg.  1264;  Edelmann  v.  St.  Loui^  T.  Co,,  3  Mo.  App.  503;  Leavenfvorth  Co. 
v.  Hice,  10  Kan.  426;  Jackson  v.  Schmidt,  14  La.  Ann.  807;  Raili-oad  Co* 
v.  Welch,  52  111.  184;  Murphy  v.  Railroad  Co.,  29  Conn.  496;  Welch  v.  Durand, 
36  Conn.  182;  Whipple  v.  Walpole,  10  N.  H.  130;  Hawes  v.  Knowles,  114 
Mass.  518;  Jacobs  v.  Railroad  Co.,  10  Bush,  263;  Bass'  v.  Railway  Co.,  39 
Wis.  636;  Peoria  R.  Co.  v.  Loomis,  20  111.  251;  Wallace  v.  New  York,  2  Hilt. 
442;  Wallace  v.  New  York,  18  How.  Pr.  169. 

True,  the  officers  of  the  bank  ought  to  have  closed  the  bank  when  informed 
of  the  message;  but  if  they  did  not,  who  sliould  suffer?  They  were  not  plain- 
tiff's agents.  They  were  joint  and  several  wrong-doers  with  defendant  after 
the  message  was  delivered.  Before  that  they  were  ^is  unwitting  instruments. 
The  wrong-doer  who  wrongfully  and  willfully  caused  the  bank  to  open,  should 
be  responsible  for  his  agents,  or  the  instruments  of  his  wrong.  To  say  that 
a  telegraph  company,  a  common  carrier  of  messages,  may  use  the  information 
so  received  to  the  injury  of  a  customer,  and  not  be  responsible  for  the  injuries 
consequent  to  the  customer,  is  monstrous.  For  these  reasons  I  dissent  from 
the  opinion  of  the  court. 

NOTE. 

Teleobaph  CoMPATiies—LiMiTATioN  OF  LIABILITY.  While  teleRraph  companies  are 
not  charged  with  all  the  duties  and  responsibilities  of  common  carriers,  they  cannot 
contract  for  a  restriction  of  liability  for  injuries  occasioned  hy  the  culpable  negligence 
or  gross  carelessness  or  willful  misconduct  of  their  employes.  White  v.  Telegraph  Co., 
14  Fed.  Rep.  710.  A  stipulation  limiting  the  liability  of  a  company  for  any  mistake  or 
delay  in  the  transmission  or  delivery  of  a  message,  unless  the  message  is  repeated  at  an 
additional  expense,  is  held  to  be  valid  to  exempt  the  company  from  liability  beyond 
the  amount  named,  for  any  cause  except  gross  negligence  or  willful  misconduct.  Hart 
v.  Telegraph  Co.,  (Cal.)  6  Pac.  Rep.  637;  Becker  v.  Telegraph  Co.,  (Xeb.)  7  N.  W.  Rep. 
868;  Jones  v.  Telegraph  Co.,  18  Fed.  Rep.  717.  See,  also.  Akin  v.  Telegraph  Co.,  (Iowa,) 
28  N.  W.  Rep.  419.  Under  such  a  contract,  the  exemption  from  liability  is  confined  to 
Buch  mistakes  as  are  incident  to  the  service^  and  which  may  occur  where  the  employes 
of  the  conipany  are  culpable  in  only  a  slight  degree.  Pegram  v.  Telegraph  Co.,  (N. 
C.)  2  8.  E.  Rep.* 256.  The  stipulation  does  not  relieve  the  company  from  the  duty  of 
exercising  ordinary  care  and  dijigence.  Marr  v.  Telegraph  Co.,  (Tenn.)  3  8.  W.  Rep. 
496;  Thompson  v.' Telegraph  Co.,  (Wis.)  25  N.  W.  Rep.  789.  See,  also.  Telegraph  Co. 
V.  Richmun,  (Pa.)  8  Atl.  Rep.  171.  On  the  other  hand,  a  stipulation  like  that  recited 
above  is  held  to  be^void,  as  being  against  public  policy.  Ayer  v.  Telegraph  Co.,  (Me.) 
10  Atl.  Rep.  495.  A  telegraph  company  may  make  reasonable  stipulations  as  to  the 
time  within  which  claims  for  damages  shall  be  presented,  failing  to  observe  which,  an 
action  against  the  company  cannot  be  maintained.  Ileiman  v.  Telegraph  Co.,  (Wis.) 
16  N.  W.  Rep.  32;  Cole  v.  Telegraph  Co.,  (Minn.)  22  N.  W.  Rep.  385. 
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Denvkr  Circle  vR.  Ck>.  v.  Nestor. 

{Supreme  Court  of  Colorado.    November  15,  1887.) 

1.   MUNTCTPAL  COBPOKATIONS— CONTBOL  OP  StBKETS— TiTLK  ACQUIBED  BY   DEDICATION. 

Under  Rev.  8t.  Colo.  18(58,  p.  619,  g  JS,  by  the  dedication  to  the  city  of  Denver 
of  the  streets  of  an  addition  thereto,  pl^tt^  in  accordance  with  the  provisions  of 
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the  statute  in  force  in  May,  1876,  the  said  city  acquired  only  a  qualified  fee  therein, 
iu  trust  for  the  public  for  the  orditiary  and  necessai-y  purposes  to  which  the  streets  of 
a  city  are  usually  subjected. 

2.  Same — Right  to  License  Occupation  by  Railroad  Companies. 

The  charter  of  April?,  1874,  ofthecity  of  Denver,  Colorado,  giving  to  thecity  coun- 
cil power  to  control  its  streets,  to  regulate  the  construction  and  oj>e'ratiou  of  street 
railways,  and  the  running  of  locomotive  engines  and  cars,  and  the  location  and  con- 
struction of  railroad  tracks  within  the  city,  does  not  confer  upon  the  council  such 
authority  to  license  the  construction  of  railroad  tracks  lengthwise  of  its  streets  and 
thoroughfares  generally,  as  to  charge  the  purchasers  of  abutting  property  with  no- 
tice tliat  they  may  be  so  used  by  railroad  companies  for  the  running  of  their  trains, 
in  conmion  with  every  other  mode  of  conveyance. 

8.  Same— Rights  of  Abutters. 

Under  the  authority  of  the  charter  of  April  7,  1874,  of  the  city  of  Denver,  Colo- 
rado, defining  the  powers  of  the  city  council  with  regard  to  the  railroads  within  the 
city,  and  Rev.  St.  Colo.  1868,  p.  619,  ^  5,  limiting  the  city's  title  to  the  streets  dedi- 
cated to  it,  to  a  qualified  fee,  the  license  given  by  the  city  council  to  a  railroad 
company  to  construct  a  track  and  run  its  trains  lengthwise  of  a  street  of  an  addi- 
tion, is  an  appropriation  of  such  street  to  an  extraordinary  use,  not  within  the  con- 
templation of  the  act  of  dedication,  nor  authorized  by  ahy  legislative  sanction  for 
general  application  throughout  the  city  and  cannot  afford  immunity  from  liability 
lor  actual  injuries  thereby  resulting  to  the  property  of  abutting  owners.^ 

4.  Same— Compensation  for  Injury. 

An  action  was  brought  bjr  an  owner  of  property  abutting  on  one  of  the  streets 
of  a  certain  addition  to  the  city  of  Denver,  to  recover-da mages  for  injuries  done  to 
his  property  by  a  railroad  company  in  constructing  a  road  and  running  its  trains 
the  length  of  the  street  in  front  of  his  premises.  HelcL  that  since  the  injuries  to  the 
property  were  done  after  the  state  constitution  went  into  effect,  its  provisions  in  re^ 
gard  to  compensation  for  the  taking  or  damaging  of  private  property  for  public 
or  private  use  may  properly  be  invoked  in  aid  of  recovery. 

6.  Constitutional  Law  —  Re-Enaotment  of  Statutes  — .  Jurisdiction  op  Superiob 

Court.  '  * 

The  Colorado  act  of  February  10, 1883,  f  3,  providing  that  in  all  civil  cases,  both  at 
law  and  in  equity,  the  superior  courts  shall,  within  the  cities  and  towns  for  which 
tiiey  are  created,  have  concurrent  jurisdiction  with  the  district  court,  and  that  the 
proceedings,  practice,  and  pleadings  therein  shall  be  the  same  as  in  the  latter  courts 
is  not  in  violation  of  the  state  constitution,  article  5,  J  23,  which  provides  that  "no 
law  shall  he  revived  or  amended,  or  the  provisions  thereof  extended  or  conferred  by 
reference  to  the  title  only,  but  so  much  thereof  as  is  revived,  amended,  extendeo, 
or  conferred  shall  be  re-enacted  and  published  at  length." 
$.  Courts— Failure  of  Judge  to  Attend — Adjournment  by  Clerk. 

Under  Colorado  act  of  February  10, 1883,  g  3,  prescribing  the  jurisdiction  and  prac- 
tice of  the  superior  courts,  it  is  proper  for  the  clerk  of  said  courts,  upon  the  failure  of 
the  judge  to  appear  on  the  first  day  of  the  term,  to  adjourn  the  court  from  day  to 
day,  in  accordance  with  the  practice  of  the  district  court. 

7.  Pleadino — Failure  to  Reply— Conclusions  of  Law. 

A  failure  to  reply  to  matters  set  up  as  a  defense  to  an  action  is  an  admission  of 
the  truth  of  the  facts  alleged,  but  tiot  of  the  legal  conclusions  deduced  therefrom. 

Appeal  from  superior  court  of  Denver. 

The  domplaint  alleges  damages  done  to  appellee's  property,  consisting  of 
two  lots  with  dwelling-house  and  other  Improvements  thereon,  abutting  on  a 
street  called  "Willow  Lane,"  in  Witter's  first  addition  to  the  city  of  Denver, 

by  the  construction  of  appellant's  railroad  track,  and  the  running  thereon  in 

r 

^The  dedication  of  a  street  to  the  public  does  not  authorize  it  to  be  used  for  a  railroad 
track.  Railroad  Co.  v.  Heisel,  (Mich.)  11  N.  W.  Rep.  212.  And  though  the  city  owns 
the  fee  in  its  streets,  it  can  Tft>t  authorize  a  steam  railroad  company  to  build  its  tracks 
in  them  without  making  compensation  to  abutting  owners,  specially  injured  thereby. 
Railroad  Co.  v.  Reinhackle,  (Neb.)  18  N.  W.  Rep.  69. 

In  general  as  to  the  right  of  railroad  companies  to  lay  their  tracks  on  the  public  streets, 
and  the  right  of  abutting  owners  to  compensation,  see  Slough  v.  Railway  Co.,  (Iowa,) 
33  N.  W.  Rep.  149;  Pratt  v.  Railway  Co.,  (Iowa,)  33  N.  W.  Rep.  686;  Frankle  v.  Jack- 
son, 30  Fed.  Rep.  398 ;  Railroad  Co.  v.  Bissell.  (Ind.)  9  N.  E.  Rep.  144,  and  note;  Drucker 
V.  Railroad  Co.,  (N.  Y.)  12  N.  E.  Rep.  568;  Railroad  Co.  v.  Brown,  (Fla.)  1  South.  Rep. 
512;  Railroad  Co.  v.  Goldberg,  (Te-x.)  6  S.  W.  Rep.  824.  See,  also,  Lohr  v.  Railroad 
Co.,  (N.  Y.)  10  N.  E,  Kep.  528,  and  note. 
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said  street  of  their  trains  of  cars  propelled  by  steam-engines.  The  injuries  and 
annoyances  complained  of  are  the  excavation  and  obstruction  of  the  street  in 
front  of  appellee's  property,  so  as  to  prevent  ingress  and  egress  to  and  from 
the  same,  casting  upon  and  invading  the  premises  with  dirty  steam,  live  cin- 
ders, dust,  and  smoke,  disturbing  appellee  and  his  family  day  and  night  by 
the  noise  of  the  cars,  and  the  whistles  and  bells  of  the  engines,  by  reason 
whereof  the  safety  of  his  property  was  put  in  danger,  its  convenient  and  com- 
fortable en  joyraent  interrupted  and  impaired,  and  its  value  greatly  diminished. 
A  question  of  jurisdictioil  is  raised  here,  it  being  claimed  that  the  superior 
court  was  wholly  without  jurisdiction,  under  the  law  and  the  constitution,  to 
entertain  the  cause.  The  main  ground  of  defense  relied  upon  aside  from  the 
question  of  jurisdiction,  is  that  said  Witter's  addition  was  dedicated  to  the 
city  of  Denver  before  the  state  constitution  went  into  efifect,  and  under  the 
statutes  then  in  force  the  title  to  the  streets  was  thereby  vested  in  the  city 
in  fee-simple;  that  the  city  charter,  granted  prior  to  the  adoption  of  the  con- 
stitution, empowered  the' city  to  authorize  and  license  tne  construction  of 
steam  railroads  in  all  the  streets  of  the  city,  and  that  the  city  did  license  the 
defendant,  by  an  ordinance  duly  enacted,  to  grade  said  street,  and  to  lay  down 
its  track,  and  operate  its  railroad  therein.  It  was  also  alleged  in  this  connec- 
tion that  the  established  grade  of  the  street  was  not  altered ;  that  appellant 
operated  its  road  with  cace,  and  that  the  license  of  the  city  afforded  it  com- 
plete immunity  from  liability  for  damages  on  account  of  the  construction  and 
operation  of  its  road.  These  matters  were  set  up  in  the  third  defense,  and 
no  reply  was  filed  thereto.  The  appellant  not  appearing  at  the  trial,  the  case 
was  tried  by  the  court  without  a  jury,  and  the  judgment  rendered  in  favor  of 
the  appellee.  , 

J.  P.  Brocktoat/f  E,  L.  Johnson,  and  C,  E.  Oast,  for  appellant.  Broton  d; 
Putnam,  for  appellee. 

Beck,  C.  J.  The  first  and  fifth  assignments  of  error  attack  the  jurisdic- 
tion and  practice  of  the  superior  court.  The  first  alleges  that  the  court  did 
not  have  jurisdiction  of  the  subject-matter  of  the  action;  the  fifth  is  to  the 
effect  that  no  term  of  said  court  existed  at  the  time  of  the  trial  below,  in 
October,  1884,  the  September  term  having  lapsed  for  failure  of  the  judge  to 
appear  on  the  first  day  of  the  term.  That  the  practice  provided  by  law  for 
the  district  courts,  in  such  cases,  not  being  applicable  to  said  superior  courts, 
the  clerk  thereof  was  without  any  authority  to  adjourn  the  court  from  time 
to  time  as  he  did  until  the  appearance  of  the  judge.  In  the  discussion  of 
these  assignment^,  appellant's  counsel  take  the  position  that  the  superior 
court  was  never  constitutionally  clothed  wjth  any  jurisdictional  practice  what- 
ever. In  support  of  this  proposition  it  is  argued  that  the  act  creating  su- 
perior courts,  and  prescribing  their  powers,  proceedings,  and  practice,  is  in 
direct  conflict  with  the  provisions  of  section  23,  art.  5,  of  the  state  constitu- 
tion, and  therefore  null  and  void.  The  legislative  act  in  question  is  entitled 
"An  act  to  provide  for  the  creation  and  organization  of  superior  courts  in 
cities,  aild  incorporated  towns;  to  prescribe  the  jurisdiction,  powers,  pro- 
ceedings, and  practice  of  such  courts,  and  to  define  the  duties  and  qualifica- 
tion of  the  judges  and  other  oflicers  connected  therewith."  This  act  is  com- 
posed of  20  sections,  the  jurisdiction  and  practice  of  said  superior  courts  being 
defined  in  section  3,  which  reads  as  follows:  "Sectien  3.  Such  superior  courts 
shall  have  original  and  concurrent  jurisdiction  within  the  limits  of  the  several 
cities  and  Inporporated  towns  for  which  they  are  created,  with  the  district 
courts  of  the  states  in  all  civil  causes,  both  at  law  and  in  equity,  and  such  ap- 
pellate jurisdiction  in  such  causes  as  is  provided  by  law  for  the  district  courts, 
and  shall  be  governed  in  all  proceedings,  with  reference  to  practice  and  plead- 
ings by  the  laws  now  or  hereafter  to  be  enacted  for  the  district  courts.  All 
process  issued  out  of  the  superior  court  shall  be  issued  and  served  in  like 
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manner  as  similar  process  is  issued  and  served  from  the  district  conrts  of  the 
state."  Additional  appellate  jurisdiction  and  power  to  regulate  the  practice 
and  proceedings  in  other  respects,  not  provided  by  law,  is  given  in  other  sec- 
tions. The  provisions  of  the  constitution  with  which  the  section  quoted  is 
supposed  to  conflict,  being  section  23,  art.  5,  are:  "No  law  shall  be  revived 
or  amended,  or  the  provisions  thereof  extended  or  .conferred  by  reference  to 
the  title  only,  but  so  much  thereof  as  is  revived,  amended,  extended,  or  con- 
ferred, shall  be  re-enacted  and  published  at  length."  The  first  proposition  is, 
the  act  violates  that  clause  of  the  preceding  secllcn  which  prohibits  the  amend- 
ing of  laws  without  publishing?  at  length  the  portion  amended.  A.  single 
reading  of  these  provisions  of  the  statute,  and  of  the  constitution,  might 
seem,  at  first  view,  to  sustain  the  proposition  of  counsel,  but  a  careful  exam- 
ination of  the  subject,  with  a  view  to  ascertain  the  object  of  the  requirements, 
and  a  consideration  of  the  consequences  which  would  result  from  adopting 
the  interpretation  contended  for,  will  show  that  the  views  of  jcounsel  cannot 
be  sustained.  Counsel  is  mistaken  in  saying  that  the  act  of  the  legislature  in 
question  is  a  direct  attempt  to  amend  all  the  laws  relating  to  the  district 
courts^  It  does  not  in  terms  assume  to  amend,  or  change  in  any  particular, 
any  law  whatever.  The  declaration  that  the  superior  courts  shall  have  orig- 
inal and  concurrent  jurisdiction  in  civil  cases  with  the  district  courts  of  the 
state,  within  their  territorial  limits,  is  a  reference  to  the  constitution  for  such 
jurisdiction.  Article  6  of  that  instrument  confers  this  jurisdiction  on  district 
courts,  and  it  is  to  be  found  nowhere  else.  It  would  seem  to  be  an  irrational 
construction  of  a  constitutional  provision  to  require  the  legislature,  whenever 
it  becomes  necessary,  in  the  passage  of  laws,  to  refer  to  that  instrument  for 
powers  or  procedure  to  execute  a  law,  to  go  through  the  idle  and  senseless 
form  of  re-enacting  and  publishing  at  length  the  constitutional  provision  re- 
ferred to.  The  appellate  jurisdiction  of  the  district  coui-ts,  and  the  provisions 
concerning  the  practice  and  pleadings  of  said  courts,  are  to  be  found  in  the 
(reneral  Statutes.  And  while  no  direct  attempt  was  made  to  amend  these 
statiitory  provisions  by  the  passage  of  the  act  in  question,  the  legal  effect  is 
an  amendment  thereof  by  implication.  Amendments  of  this  character  are 
not  within  the  constitutional  provision  which  requires  so  much  of  the  act  as 
is  amended  to  be  re-enacted  and  published  at  length.  Cooley,  Const  Lim.  181. 
But  our  attention  is  directed  to  another  provision  of  said  section  24,  viz.: 
"No  law  shall  be  *  *  *  extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  *  *  *  extended  or  conferred  shall  be  re- 
enacted  and  published  at  length."  This  is  a  provision  not  usually  found  in 
constitutions.  Considered  and  construed  in  connection  with  the  rest  of  the 
section  in  which  it  appears,  and  with  reference  to  otlier  portions  of  the  con- 
stitution relating  to  the  same  subject-matter,  it  is  a  wholesome  provision. 
It  is  well  understood  by  the  profession  that  certain  constitutional  provisions, 
and  especially  those  of  sections  24  and  25  of  the  legislative  article,  and  section 
28  of  the  judiciary  article,  were  designed  to  remedy  and  prevent  well-known 
abuses  of  legislation  existing  at  the  time  of  the  framing  of  this  instrument. 
These  were  the  evils  of  special  legislation,  and  the  vicious  practice  of  amend- 
ing statutes  by  referring  to  the  title,  and  then  declaring  that  certain  words  and 
phrases  appearing  in  certain  lines  and  sections  be  stricken  out,  and  certain 
other  words  and  phrases  inserted  therein.  The  clause  of  section  24,  last 
quoted,  goes  further  thim  the  clause  previously  considered,  and  extends  to 
cases  of  amendments  by  implication.  They  were  not  intended,  however,  to 
apply  alike  to  all  legislative  enactments,  including  those  wherein  a  references 
to  the  genei*al  laws  becomes  necessai^  for  the  means  of  enforcing  and  carrying 
their  provisions  into  effect.  Such  an  unrestricted  interpretation  is  not  ad- 
missible, because  it  would  be  an  unreasonable  construction,  and  one  that 
wonld  impose  upon  tlie  ()eop1e  more  serious  evils  tlian  those  sought  to  be 
cured  oravoided  by  the  several  sections  and  clauses  of  the  constitution  referred 
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to.  "We  recognize  the  force  of  theaiaaxim  that  if  the  natural  signification  of 
the  words  employed  involves  no  absurdity,  tlie  meaning  apparent  upon  tlm 
face  of  the  constitution  is  the  only  one  intended  to  be  conveyed,  and  that  it  is 
not  lightly  to  be  inferred  that  any  portion  is  so  ambiguous  aa  to  require  ex- 
trinsic construction.  We  also  indorse  the  salutary  rule  that  the  argurae^it  ab 
inconvenienti  is  not  to  be  permitted  to  inliuence  the  courts  to  defeat  by  con- 
struction a  constitutional  mandate.  It  is  not  our  purpose  to  defeat  but  to 
enforce  the  mandate  in  question, and  to  enforce  it  according  to  its  reason  and 
spirit,  and  the  causes  which  led  to  its  enactment.  We  agree  with  Judge 
Story  that  no  construction  of  a  constitutional  provision  is  to  be  allowed  which 
plainly  defeats  or  impairs  its  avowed  objects.  "If  there  are,"  says  that  emi- 
nent jurist,  "words  which  are  fairly  susceptible  of  two  interpretations,  ac- 
cording to  their  common  sense,  the  one  of  which  would  defeat  one  or  all  of  the 
objects  for  which  it  was  obviously  given,  and  the  other  which  would  promote 
all,  the  former  interpretation  ought  to  be  rejected,  and  the  latter  held  to  be 
the  true  interpretation."  Story,  Const.  §  428.  All  the  authorities  agree  that 
where  the  words  employed  are  capable  of  a  construction  which  involves  a 
manifest  absurdity,  it  should  not  be  adopted,  but  the  intent,  if  it  be  prop- 
erly ascertainable,  is  to  govern.  To  this  end  resort  may  be  had  to  the  prior 
state  of  the  law  for  the  purpose  of  ascertaining  the  mischief  designed  to  be 
remedied,  or  the  object  sought  to  be  accomplished.  With  Judge  Cooley  we 
hold  that  a  reasonable  construction  is  what  the  constitution  demands  and 
should  receive;  that  the  real  question  is  what  the  people  mean,  and  not  how 
meaningless  their  words  can  be  made  bv  arbitrary  rules.  Cooley,  Const. 
Lim.  74. 

That  the  construction  contended  for  involves  not-only  an  absurdity,  but  the 
most  serious  evils,  a  little  reflection  will  show.  The  manner  and  forms  of 
proceeding  for  executing  laws  on  general  subjects  of  legislation  are  all  pro- 
vided in  the  General  Statutes  of  the  state.  Ordinary  subjects  of  legislation 
are  dealt  with  at  every  session  of  the  general  assembly,  and  reference  to  the 
General  Statutes  is  often  necessary  for  the  means  by  which  they  are  to  be 
carried  into  effect.  To  re-enact  and  publish  at  length  these  various  forms  and 
proceedings  on  the  passage  of  such  acts  would  serve  no  useful  purpose  what- 
ever. Take,  for  example,  an  act  imposing  a  tax  upon  a  new  subject  of  tax- 
ation; to  require  the  legislature  to  ingraft  on  such  an  act  the  numerous  details 
of  proceeding  and  forms  provided  by  the  revenue  laws  for  the  valuation  of 
property,  the  levy  of  assessments  and  collection  of  taxes,  would  be  as  useless 
as  it  would  be  senseless,  expensive,  and  oppressive.  Considering  the  many 
subjects  of  legislation  concerning  which  the  machinery  for  executing  t!ie  law 
of  the  legislature  is  already  provided,  the  consequences'  of  enforcing  the  con- 
Qtitutional  provisions  under  the  construction  here  contended  for  would  be  faN 
reaching  and  serious.  The  bulky  proportions  which  the  laws  would  soon  at- 
tain would  be,  of  itself,  an  intolerable  evil.  In  this  connection  the  remarks 
of  Judge  Cooley  on  the  subject  of  amendments  by  implication  are  in  point. 
Section  25  of  article  4  of  the  Michigan  constitution  provides  that  "no  law  shall 
be  revised,  altered,  or  amended  by  reference  to  the  title  only,  but  the  act  re- 
vised, and  the  section  or  sections  altered  or  amended,  shall  be  re^n acted  and 
published  at  length."  Judge  Cooley,  in  a  learned  opinion  in  People  v.  Ma- 
haney^  13  Mich.  481,  held  that  amendments  by  implication  were  not  within 
the  purview  of  the  above  section.  Among  other  reasons  assigned  are  the  fol- 
lowing: "If,  whenever  a  new  statute  is  passed,  it  is  necessary  that  all  prior 
statutes  modified  by  it  by  implication  should  be  re-enacted  and  published  at 
length  as  modified,  then  a  large  portion  of  the  whole  code  of  laws  of  the  state 
would  be  required  to  be  republished  at  every  session,  and  parts  of  it  several 
times  over,  until,  from  mere  immensity  of  material,  it  would  be  imi>osaible to 
tell  what  the  law  was.  If,  because  an  act  establishing  a  police  government 
modifies  the  powers  and  duties  of  sheriffs,  constables,  water  and  sower  corn- 
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niissioners,  coroners,  mayors,  and  justices,  and  imposes  new  duties  upon  the 
executives  of  the  cities,  it  has  thereby  become  necessary  to  re-enact  and  repub- 
lish the  various  laws  relating  to  them  all  as  now  modified,  we  shall  find,  be- 
fore the  act  is  complete,  that  it  not  only  embraces  a  large  portion  of  the  gen- 
eral laws  of  the  state,  but  that  it  has  become  obnoxious  to  the  other  provisions 
referred  to,  because  embracing  a  large  number  of  objects,  only  one  of  which 
ciin  be  covered  by  its  title. "  The  same  difficulties  exist  in  the  present  case, 
.and  the  same  consequences  would  follow  the  arbitrary  construction  which  we 
are  asked  to  make.  In  referring  to  the  priox-  state  of  the  law  for  light  as  to 
the  intent  of  the  constitutional  provision,  we  are  not  left  to  vague  conjectures 
as  to  the  objects  intended  to  be  accomplished,  and  the  mischief  designed  to  be 
remedied.  They  are  clearly  ascertainable  by  an  inspection  of  the  acts  them- 
selves. One  of  the  evils  designed  to  be  remedied  was  the  vicious  system  then 
prevailing  of  extending^  at  different  sessions  of  the  legislature,  the  operation 
of  a  special  statute,  enacted  for  a  certain  county  or  town,  to  other  counties  or 
towns  by  reference  to  its  title  merely,  and  in  many  cases  publishing  no  law 
whatever.  Thus,  on  February  9, 1874,  the  territorial  legislature  declared  "that 
the  provisions  of  an  act  entitled  *An  act  concerning  ce^-tioror*  to  justices  and 
probate  courts,  approved  February  2,  1872,  being  a  special  act  applied  to  Gil- 
pin county  alone,  *  be  extended  and  made  applicable  to  Boulder  county. "  Laws 
1874,  p.  65.  This  is  the  entire  act  as  published,  save  the  title.  Another  act 
illustrating  this  sort  of  legislation  reads  as  follows:  "That  the  act  entitled 
*An  act  to  regulate  ditches  used  for  farming  purposes  in  the  counties  of  Cos- 
tilla and  Conejos,'  approved  February  5, 1866,  be  and  the  same  is  hereby  ex- 
tended to  and  made  applicable  in  the  county  of  Huerfano."  Laws  1872,  p. 
143.  By  the  foregoing  and  similar  legislation,  no  laws  on  the  subject-matter 
of  the  titles  employed  wexe  either  enacted  or  published.  It  is  merely  the  ex- 
tension, by  reference  to  titles,  of  laws  enacted  for  certain  localities  to  other 
localities.  In  such  cases  these  acts,  ds  publisTied,  were  incomplete  and  un- 
intelligible. 

We  will  now  give  an  example  illustrating  all  the  evils  designed  to  be  cured, 
an  example  of  the  manner  in  which  statutes  are  semetimes  revived,  amended, 
and  extended,  by  reference  to  the  title  only,  without  publishing  the  acts  in 
the  form  so  left,  showing  the.  changes  therein  made.  We  refer  to  the  act  of 
March  11,  1864,  (Laws  1864,  p.  139,)  which  prescribes  rules  and  regulations 
for  executing  the  trust  arising  under  the  act  of  congress  of  May  28,  A.  D. 
1844,  and  any  amendments  that  were  made  thereto  "for  the  relief  of  citizens 
of  towns  upon  lands  of  the  United  States,  under  certain  circumstances. "  This 
was  an  act  consisting  of  22  sections,  and  was  applicable  to  the  whole  terri- 
tory. On  February  10, 1865,  another  act  was  passed,  purporting  to  be  amend- 
atory of  the  former  act.  The  first  section  is  as  follows:  "  That  section  two  of 
said  act  be  amended  by  inserting  the  words,  *  his  or  their  successors,'  between 
the  words  *  congress  *  and  *  shall,*  in  the  third  line  from  the  top  of  said  sec- 
tion." The  remaining  sections  provide  for  the  sale  of  unclaimed  lots  and 
blocks  of  land  in  the  town  of  Boulder,  under  the  provisions  of  the  original 
act  as  amended.  The  seventh  section  of  the  amendment  is  as  follows :  " That 
this  act  shall  be  construed  to  apply  alone  to  the  town  of  Boulder,  in  the  county 
of  Boulder,  territory  of  Colorado."  Laws  1865,  p.  130.  Another  act,  pur- 
porting to  amend  the  original  act,  was  passed  February  9.  1866,  the  amend- 
ments all  relating  to  lots  in  the  city  of  Denver.  Laws  1866,  p.  87.  By  this 
time  the  legislature  appear  to  have  entertained  doubts  as  to  the  existence  of 
the  original  act.  Accordingly,  on  February  11,  1870,  an  act  was  passed  "to 
revive  and  amend**  the  original  act,  "so  as  to  provide  for  the  disposition  of 
lands  and  lots  in  the  town'of  Georgetown,  under  the  act  of  congress  entitled 
•An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public 
lands.'  "  The  first  section  declares  that  the  "act,  approved  March  11,  1864, 
be,  and  the  same  is  hereby  revived,  and  declared  to  be  in  full  force  and  effect; 
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provided  that  said  act  shall  be  taken  and  held,  in  its  different  provisions,  to 
intend  an  act  of  congress  entitled  *An  act  for  the  relief  of  the  inhabitants  of 
cities  and  towns  upon  the  public  lands,'  approved  March  2,  1867;"  which,  it 
will  be  observed,  was  a  different  act  of  congress  from  that  mentioned  in  the 
original  act.  Sections  8, 15,  18,  and  21  are  then  declared  to  be  stricken  from 
the  original  act.  Certain  words  are  then  stricken  out,  and  certain  others 
inserted  in  lines  1  and  2  of  section  9,  in  lines  4  and  5  of  section  14,  in  lines 
7  to  18,  and  23  to  28  of  section  12,  and  certain  words  stricken  out  of  the  last 
line  of  section  11,  and  the  twenty-ninth  line  of  section  12.  Finally,  it  is 
declared  "that  the  act  hereby  revived  shall  have  no  other  or  further  effect 
than  to  provide  for  the  disposition  of  lands  and  lots  in  the  town  of  George- 
town ♦  ♦  *  under  said  act  of  congress,  approved  March  2,  1867."  Tiie 
foregoing  examples  will  be  sufficient  to  illustrate  the  evil  system  of  legisla- 
tion existing  at  the  date  of  the  constitution.  Acts  of  the  legislature  were 
often  incomplete  in  themselves,  and  in  order  to  ascertain  what  the  law  was 
on  a  given  subject,  it  was  necessary  to  collect  the  amendments  made  thereto 
at  successive  legislative  sessions,  and  out  of  the  scattered  fragments  to  con- 
struct an  act  which  should  express  the  final  will  of  the  legislature.  It  was 
this  state  of  bewilderment  and  confusion  into  which  the  laws  had  been  thrown 
by  special  legislation^  by  amendments  made  by  reference  to  lines  and  sections^ 
and  by  the  wholesale  extension  of  laws,  that  was  designed  to  be  corrected  and 
guarded  against  by  section  24  of  the  constitution. 

The  constitution  of  New  York  contains  a  provision  which  is  the  same  in 
substance  and  effect.  It  is:  "No  act  shall  be  passed  which  shall  provide  that 
any  existing  law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  any  part  thereof,  shall  be 
applicable,  except  by  inserting  it  in  such  act."  Section  17,  art.  3.  In  con- 
struing this  section  the  court  of  appeals  said:  "It  is  not  necessary,  in  order  to 
avoid  conflict  of  this  article  of  the  constitution,  to  re-enact  general  laws  when- 
ever it  is  necessary  to  resort  to  them  to  carry  into  effect  a  special  statute. 
Such  cases  are  not  within  the  letter  or  spirit  of  the  constitution,  or  the  mis- 
chief intended  to  be  remedied.  By  such  a  reference  a  general  statute  iS'  not 
incorporated  into  or  made  a  part  of  the  special  statute.  The  right  is  given, 
the  duty  declared,  or  burden  imposed,  by  the  special  statute,  but  the  enforce- 
ment of  the  right  or  duty,  and  the  final  imposition  of  the  burden,  are  directed 
to  be  in  the  form,  and  by  the  procedure  of  the  other  and  general  laws  of  the 
state.  Reference  is  made  to  such  laws,  not  to  affect  and  qualify  the  sub- 
stance of  the  legislation,  and  vary  the  terms  of  the  act,  but  iperdy  for  the 
formal  execution  of  the  law."    People  v.  Banks,  67  N.  Y.  568. 

We  think  it  clear  that  the  act  organizing  and  prescribing  the  jurisdiction 
and  procedure  of  the  superior  courts  is  not  obnoxious  to  the  constitutional 
objections  made.  We  are  also  of  opinion,  for  the  same  reasons,  that  the  terra 
of  the  court  below  did  not  lapse,  as  claimed,  and  that  the  court  had  jurisdic- 
tion to  render  the  judgment  appealed  from. 

The  remaining  errors  assigned  question  the  authority  of  the  court  to  render 
judgment  against  appellant  upon  the  law  and  the  evidence.  The  main  ground 
of  defense  is  the  license  granted  the  appellant  by  the  city  ordinance  of  Janu- 
ary 23,  1881,  which,  it  is  contended,  afforded  it,  under  the  charter  of  February 
18,  1874,  the  same  rights  and  immunities  in  the  streeta  as  the  proprietors  of 
otlier  modes  of  conveyance.  In  so  far  as  the  legal  points  raised  and  discussed 
involve  a  construction  of  the  state  constitution,  they  are  settled  in  the  case 
of  City  of  Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  Rep.  6.  And  so  far  as  the 
attempt  is  here  made  to  obtain  a  reconsideration  of  the  construction  there 
given  to  the  constitution,  it  must  fail.  That  question  was  thoroughly  in- 
vestigated by  tlie  court,  and  the  decision  made  after  a  careful  consideration  of 
all  the  authorities  bearing  thereon.  We  are  satisfied  with  the  construction 
adopted,  and  adhere  ther^to« 
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The  argujnent  here  is  largely  based  on  the  proposition  that  the  (x>nstitution 
does  not  control  the  questions  arising  in  this  case,  for  the  reasons  that  it  went 
into  effect  subsequent  to  the  passage  of  the  Jaw  under  which  the  street  in 
question  was  dedicated  to  public  uses,  subsequent  to  the  act  of  dedication,  and 
subsequent  to  the  date  of  the  city  charter  by  virtue  of  which  the  ordinance 
was  passed,  licensing  the  appellant^s  occupation  of  the  street  in  question. 
The  first  questions  which  we  will  proceed  to  consider,  are  what  was  the  na- 
ture and  extent  of  the  title  acquired  by  the  city  of  Denver  in  and  to  the  streets 
of  additions  thereto,  which,  prior  to  the  constitution,  were  surveyed,  laid  out, 
platted,  and  made  part  of  the  city  under  the  provisions  of  the  General  Statutes 
then  in  force,  and  in  conformity  with  its  charter,  and  what  rights  and  inter- 
ests in  said  streets,  if  any,  remained  with  the  proprietors  of  the  land,  or  their 
grantees,  the  abutting  lot-owners?  The  constitution  went  into  effect  Au- 
gust 1,  1876.  Daniel  Witter' s  first  addition  to  the  city  of  Denver,  in  which 
the  appellee's  lots  are  situate,  was  legally  surveyed,  laid  out,  and  the  plat 
thereof  recorded  in  the  manner  provided  by  statute,  and  became,  by  force  of 
the  statutes,  part  of  the  city,  May  9»  1876.  Rev.  St.  1868,  p.  616,  §  12;  Rev. 
St.  1868,  pp.  618,  619,  §§  1-5;  Charter  1861-1874,  art,  1,  §  3.  It  will  be  ob- 
served that  the  statute  m  such  cases  does  not  vest  in  the  city  an  absolute  fee 
in  the  streets.  Section  5,  p.  619,  Rev.  St.,  is  as  follows:  "Upon  the  filing  of 
any  such  map  or  plat  the  fee  of  all  streets,  alleys,  avenues,  highways,  parks, 
and  other  parcels  of  ground  reserved  therein  for  the  use  of  the  public,  shall 
vest  in  such  city  or  town,  if  incorporated,  in  trust,  for%he  uses  therein  named 
and  expressed;  or  if  such  town  be  not  incorporated,  then  in  the  county  until 
such  town  shall  become  incorporated,  for  the  like  uses."  The  effect  of  this 
provision  is  to  vest  in  the  city  a  qualified  fee  in  the  streets,  for  the  use  of  the 
public.  The  alleged  power  of  the  city  to  authoriase  the  occupation  of  the  pub- 
lic street  called  "Willow  Lane"  by  an  ordinary  railroad,  with  trains  of  cars 
propelled  by  steam-engines,  without  liability  for  injuries  to  property  occasioned 
by  the  construction  and  operation  of  the  railroad,  seems  to  be  based  on  the 
proposition  that  the  city,  by  virtue  of  the  dedication  mentioned,  was  vested 
with  title  to  the  streets  in  fee  absolute  under  the  statutes  then  in  force.  This 
proposition  is  defeated  by  the  express  words  of  the  statute  just  cited.  The 
effect  of  the  dedication  proceedings  was  iherely  to  vest  in  the  city  the  title  to 
the  streets  in  trust  for  the  general  public,  for  street  purposes.  As  to  all  other 
purposes  there  remained  in  the  proprietor  of  the  addition  reserved  rights  in 
the  streets,  which  were  capable  of  being  transferred  by  deed  to  the  purchasers 
of  abutting  lots,  as  rights  appurtenant  thereto.  These  are  property  rights, 
and  are  held  by  the  courts  to  constitute  property.  All  public  dedications, 
said  the  supreme  court  of  the  United  States,  must  be  considered  with  refer- 
ence to  the  use  for  which  they  are  made.  Cincinnati  v.  White's  Lessee,  6  Pet. 
431. 

A  dedication  for  street  purposes  constitutes  a  contract  between  the  proprie- 
tor of  the  land,  on  the  one  hand,  and  the  representative  of  the  public  on  the 
other,  Cooley,  Const.  Lim.  (5th  Ed.)  331-335.  In  the  present  instance 
an  absolute  fee  in  the  streets  not  having  passed  to  the  city,  it  becomes  im- 
portant to  construe  the  contract  of  dedication,  in  order  to  ascertain  the  re- 
spective rights  and  privileges  of  the  parties  thereto.  The  weight  of  authority 
is  to  the  effect  that  when  the  fee  of  a  street  is  in  the  municipality  in  trust  for 
the  public  for  street  purposes,  the  paramount  control  thereof  is  in  the  legisla- 
tiu-e,  as  the  representative  of  the  public,  and  the  municioality  may  apply  them 
to  such  uses  as  are  authorized  by  statute.  In  the  absence  of  legislation  on  the 
subject,  the  municipal  government  ma>  appropriate  the  streets  to  the  ordinary 
purposes  of  business  and  travel.  The  usual  modes  of  travel  and  the  usual 
means  of  conveyance  may  be  employed  by  which  the  inliabitants  are  accus- 
tomed to  ^ass  or  be  conveyed  through  the  streets  of  a  city.  Appropriation  of 
the  streets  to  such  uses  is  authorized  by  the  common  law.  The  abutting  lot-i 
v.l5p.no.l2— 46 
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owner  is  presumed  to  purchase  with  knowledge  of  this  servitude,  and  for  in- 
juries to  iiis  property  necessarily  incidental  to  those  uses  he  cannot  complain. 
When  the  legislature  vests  in  the  municipal  authorities  a  general  control  of 
the  streets,  judicial  opinion  is  divided  concerning  the  extent  of  such  power. 
The  better  view  would  seem  to  limit  the  authority  to  the  ordinary  uies  of  the 
streets.  This  includes  such  modes  and  means  of  passage  upon  and  over  the 
streets  as  are  usual  in  cities,  and  such  additional  uses  as  the  health  and  con- 
venience of  the  city,  in  view  of  the  extent  of  its  population,  may  require;  as 
the  construction  of  sewers,  the  laying  down  of  gas  and  water  pipes,  the  grad- 
ing and  paving  of  the  streets,  and  the  like.  But  this  general  supervisory 
power  is  not  to  be  enlarged  by  construction,  so  as  to  authorize  an  extraor- 
dinary use  of  the  streets,  or  their  use  by  extraordinary  or  unusual  means,  with- 
out express  or  clearly  implied  legislative  sanction.  If  the  municipality,  with- 
out statutory  authority  therefor,  autliorizes  their  use  for  or  by  extraordinary 
purposes  or  means,  m  such  a  case  as  the  present  it  would  be  inconsistent  with 
the  conti-act  of  dedication,  for  the  lot-owner  does  not  purchase  with  notice  that 
tlie  streets  may  be  put  to  such  uses.  Cooley,  Const.  Lim.  676;  2  Dill.  Mun. 
Corp.  §8  680-683;  also,  §§  713-717;  Mills,  Em.  Dom.  §§202-207;  Pierce,  R. 
R.  242-246.  The  decisions  of  the  court  of  appeals  of  New  York  are  recog- 
nized by  law  writers  and  courts  as  weighty  authority  on  these  questions.  The 
decision  in  t^tory  v.  Railroad  Co,,  90  K.  Y.  122,  and  the  reafl9rmance  of  its 
doctrines  (in  Februai-y  of  the  present  year)  by  the  case  of  Lohr  v.  Railroad 
Co,,  10  N.  E.  Rep.  528,  sustain  the  views  above  advanced. 

•The  following  general  deductions  may  be  made  as  to  the  status  of  cases 
similar  to  the  one  before  us,  considered,  as  counsel  suggests  it  ought  to  be, 
under  the  territorial  organization  and  statutes  alone:  First,  That  the  city 
council  might  properly  authorize  the  streets  of  an  addition  to  the  city  to  be 
used  for  all  ordinary  and  necessary  purposes  to  which  city  streets  are  usually 
subjected,  and  to  such  further  local  uses  and  means  of  conveyance  as  the 
legislature^  may  have  authorized  for  the  streets  and  thoroughfares  of  the  en- 
tire city.  Second.  That  the  proprietor  of  the  addition  and  his  grantees  must 
be  held  to  have  anticipated  all  these  uses:  and  that  incidental  injuries  arising 
from  a  careful  exercise  of  those  rights  are  damnum  absque  iriijuria.  But  as 
to  extraordinary  uses,  those  not  authorized  by  legislative  sanction  for  general 
application  throughout  the  city,  including  its  additions,  no  such  immunity 
exists.  A  license  from  the  city,  in  the  latter  class  of  cases,  would  be^no  de- 
fense to  an  action  for  damages  to  abutting  property. 

But  it  is  asserted,  and  the  assertion  frequently  repeated  throughout  the  ex- 
tended brief  of  counsel  for  appellant,  that  the  legislature  conferred  on  the 
city,  by  its  charter  of  April  7,  1874,  in  force  at  the  time  of  the  dedication, 
full  power  to  appropriate  these  streets  to  all  modes  of  travel,  including  rail- 
rojid  cars  propelled  by  ordinary  steam-engines.  Upon  this  assertion  is  based 
the  proposition  that  abutting  lot-ownera  must  be  held  to  have  purchased  their 
lots  with  notice  that  the  streets  might  be  appropriated  to  such  uses. 

We  do  not  think  these  views  are  sustained  by  the  provisions  of  the  city 
charter.  That  instrument  empowered  the  city  council,  "by  ordinances  not 
repugnant  to  the  constitution  of  the  United  States,  or  the  organic  law  of  this 
territory,  to  open,  alter,  abolish,  widen,  extend,^  establish,  grade,  pave,  or 
otherwise  improve  and  keep  in  repair,  streets,  avenues,  lanes,  alleys,  side- 
walks, drains,  and  sewers."  Article  6,  §  3,  cl.  6.  It  authorized  the  city  "to 
regulate  and  run  hoi-se-railway  cars,  or  cars  propelled  by  dummy  engines,  lay- 
ing down  tracks  for  the  same,  transporting  passengers  thereon,  and  the  form 
of  rail  to  be  used:  provided,  that  no  ordinance  shall  be  passed  conflicting 
with  any  rights  vested  in  the  Denver  City  Railway  by  their  charter."  Sec- 
tion 3,  cl.  45.  Clause  47  of  the  same  section  is  as  follows:  "To  regulate  and 
prohibit  the  use  of  locomotive  engines,  require  railroad  cars  to  be  propelled 
by  other  power  thau  that  of  steam,  to  direct  and  control  the  location  of  rail* 
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rxKid  tracks,  to  require  railroad  companies  to  construct,  at  their  own  expense, 
sucli  bridges,  tunnels,  or  other  conveniences  at  public  railroad  crossings  as 
the  city  council  may  deem  necessary,  and  to  regulate  the  speed  of  all  railroad 
trains." 

These  are  all  the  provisions  of  the  charter  bearing  opon  the  subject,  aside 
from  the  provisions  concerning  condemnation  proceedings.  It  is  clear  that 
the  power  alleged  is  not  contained  in  either  the  sixth  or  the  forty-fifth  clause 
of  said  section  3.  The  forty-seventh  clause  does  not  mention  streets j  although 
it  may  include  them,  nor  does  it  purport  to.  regulate  the  use  of  any  mode  of 
conveyance  mentioned  in  the  other  clauses,  or  ordinarily  employed  for  the 
purposes  of  local  travel  throughout  the  city.  This  latter  clause  relates  to 
railroad  companies,  and  to  the  ordinary  railroad  tracks  on  which  trains  of 
freight  and  passenger  cars,  propelled  by  ordinary  steam-engines,  are  hauled 
back  and  forth" between  distant  termini.  This  clause  was  not  intended  to  au- 
thorize cars  or  trains  of  cars  drawn  by  steam-engines  to  occupy  and  use  the 
streets  and  thoroughfares  generally,  in  common  with  all  other  modes  of  con- 
veyance. The  general  scope  of  the  clause,  as  indicated  by  the  language  em- 
ployed, is  the  regulation  of  ordinary  railroads,  whose  lines  shall  be  extended 
into  and  through  the  city.  And  while  it  was  within  the  contemplation  of 
the  legislature  that  they  might  enter  and  pass  thix)ugh  the  city,  the  power  to 
regulate,  direct,  and  control  them  in  the  particulars  specified  was  not  confined 
to  such  as  should  be  constructed  longitudinally  through  the  streets,  but  in- 
cluded as  well  those  built  wholly  or  in  part  through  other  ground,  and  only 
crossing  the  streets,  diagonally  or  otherwise.  There  is  no  evidence  of  any  in- 
tention in  this  clause  of  the  charter  to  authorize  the  city  council  to  license 
railroad  corporations  to  lay  their  tracks,  and  operate  their  roads  into  and 
through  the  city,  so  as  to  afford  them  immunity  from  liability  for  the  actual 
injuries  thereby  resulting  to  the  property  of  citizens.  There  being,  then,  in 
the  charter,  no  authority  to  use  the  streets  generally  for  these  purposes,  nor 
any  intention  to  grant  immunity  against  injuries  for  the  invasion  of  private 
property,  the  provisions  of  the  charter  constitute  no  defense  to  this  action. 
If  the  grant  of  power  to  license  the  corporations  last  mentioned  be  inferable 
from  the  forty-seventh  clause,  it  would  necessarily  be  applicable  to  a  few  only 
of  the  numerous  streets  of  the  city.  Being,  therefore,  a  special  power,  it 
could  not  be  held  to  have  been  within  the  contemplation  of  the  act  of  dedica- 
tion. The  law  is  well  settled  that  for  the  diversion  of  streets  from  the  pur- 
poses regularly  contemplated  when  they  were  dedicated,  compensation  must 
be  made  for  injuries  inflicted  upon  the  property  of  abutting  lot-owners.  The 
license  to  the  defendant  set  up  in  the  answer,  therefore,  constituted  no  bar 
to  the  action  for  damages. 

Another  point  made  and  strongly  urged  is  that  the  state  constitution  af- 
fords no  remedy  to  the  abutting  lot-oWners  in  this  case.  The  reasons  assigned 
are — First,  that  the  entire  title  to  the  street  in  question  had  passed  to  and 
vested  in  the  city  prior  to  the  time  the  constitution  went  into  effect;  second^ 
that  the  constitution  does  not,  even  by  implication,  divest  the  municipality  of 
any  powers  over  its  streets  previously  conferred  by  its  charter.  It  is  not 
material  to  the  right  of  action  in  the  present  case  whether  the  constitutional 
provisions  be  applicable  or  not,  since  the  right  of  action  exists  without  refer- 
ence thereto;  yet,  since  the  injury  was  done  to  appellee's  property  after  the 
constitution  went  in  effect,  its  provisions  may  be  properly  invoked.  It  may 
be  conceded  that  the  adoption  of  this  instrument  neither  modified  nor  curtailed 
the  powers  previously  conferred  on  the  city  council  over  the  streets;  also  that 
the  legal  rights  and  interests  of  the  lot-owners  in  the  street  remain  as  estab- 
lished by  the  act  of  dedication.  The  constitutional  provision  "  that  private 
property  shall  not  he  taken  or  4^maged  for  public  or  private  use  without 
just  compensation^'*  while  not  intended  to  disturb  vested  rights,  nor  in  itself 
prohibitory  of  the  exercise  of  powers  previously  granted  by  the  legislature,  is 
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r«ni«^lia]  in  ft3  oatiire  and  effect  respecting  exnttng  ptupcitj  ng&ta.  Its 
iriandate  m  tl.at, -where  tber  are  taken  or  iojnriooslT  affected  safaaeqncBt  to 
tlie  da  J  on  which  the  eoa«titation  went  into  effect,  jnst  eompenoatioa  shsul 
he  roarlf;,  Xiiat  the  appeliee  had  a  legal  interest  and  rested  ngfatft  in  the 
street  we  have  alr^adj  decided.  That  bis  property  was  iBJurioojIj  affected 
by  the  ooi»trtiction  and  operation  of  appeUant's  railraMi  in  the  street  on  wkidi 
hM  lots  abutted,  after  the  eonstitntioa  went  into  effect,  soAciefitlT  appears  ia 
the  record  before  as.  The  phrase  of  our  eonstitotion,  '*or  damaged  for  pabiie 
or  pnrate  a%e  withoot  just  compensation,"  is  an  extension  of  tbe  coaanwa 
constitfjtiona]  provision  desig^^  for  thejvrotection  of  private  propcrtT.  It 
n  a  recognition  of  a  new  right  of  recorery,  which  is  not  limited  to  ooes  when 
an  aetirm  would  hare  lain  at  common  law. 

A  point  is  made  that  no  replication  being  filed  to  tbe  third  d^ense  set  sp 
in  the  answer  of  the  appellant,  the  same  was  admitted  bj  appellee,  and  that 
on  this  ground  the  jn^lgment  should  be  for  the  appellant.  This  defense  sets 
np  the  facts  of  dedication  of  Witter's  first  addition  to  the  city,  on  May  9. 1S76, 
and  the  license  from  the  city  to  the  appellant.  In  so  far  as  the  facts  stated  in 
this  defense  are  concerned^  the  feiilure  to  reply  admits  the  same.  It  does  noc 
however,  admit  the  conclusions  of  law,  and  the  argumentative  propositiotts 
therein  contained.  Xo  exceptions  were  saved  to  the  evidence,  and  it  cannot 
be  considered  for  any  other  purpose  than  to  detormine  whether  the  court  was 
authorized  thereby,  under  the  law,  to  find  the  issues  for  the  plaintiff,  and  to 
render  judgment  in  his  favor.    The  evidence  was  ample  for  these  purposes. 

There  being  no  reviewable  error  in  the  record,  the  judgment  will  be  affirmed. 

Elbrbt,  J.,  concurs  in  the  conclusion. 

Helm,  J.,  (concurring.)  I  do  not  think  the  ownership  of  the  fee  of  the 
street  by  a  municipal  corporation  operates,  in  cases  like  this,  to  cut  off  the 
abutting  lot-owner's  right  to  compeosation  under  the  constitution.  But,  be 
this  as  it  may,  the  chief  justice  has  demonstrated  in  the  principal  opinion  that 
the  fee  to  Willow  Lane  is,  by  the  very  terms  of  the  dedication  and  statute, 
conveyed  to  the  city  of  Denver  in  trust.  If,  therefore,  under  existing  laws, 
there  can  be  such  a  thing  as  a  wholly  unqualified  fee  in  the  city  to  a  street, 
there  is  no  room  for  contention  that  this  title  is  such  a  fee.  And  the  argu- 
ment based  upon  the  absolute  ownership  by  the  city  of  the  fee  to  Willow  Lane 
requires  no  further  notice. 

We  may  concede  that  tbe  statute  under  which  Wit ter's  addition  was  re- 
corded permits  the  granting  of  a  right  of  way  by  the  city  council  for  the  con- 
struction of  an  ordinary  railroad  through  the  street  in  question;  and  we  m^y 
concede,  but  without  intending  to  pass  upon  its  correctness,  counsel's  conclu- 
sion that  the  power  thus  given  originally  carried  with  it,  when  exercised,  im- 
munity from  damages  for  injury  to  the  abutting  owner;  still  it  would  not 
follow  that  such  immunity  exists  in  the  case  at  bar.  The  ordinance  granting 
defendant  a  right  of  way  through  Willow  Lane  street  was  adopted  after  the 
constitution  took  effect,  and  the  injuiy  of  which  plaintiff  complains  was 
inflicted  with  that  instrument  in  force.  If  the  statute  theretofore  existing 
avoided  liability  for  injuries  like  those  here  complained  of,  it  was  to  that  ex- 
tent inconsistent  with  the  constitution,  and  to  that  extent  repealed  by  the 
constitution.    Section  15,  art.  2,  Const.;  section  1,  Schedule  to  Const. 

Concerning  the  exact  force  of  the  expression,  '*or  damaged,"  as  used  in  sec- 
tion 15,  art.  2,  of  the  constitution,  I  desire  to  add  a  few  words.  This  expres- 
sion, or  its  equivalent,  has  received  two  different  interpretations  from  the 
courts:  Firsts  that  it  merely  recognizes  a  right  of  action  where  one  would 
have  existed  at  common  law  but  for  condemnation  statutes,  or  statutes  enacted 
with  a  similar  design.  This  is  tbe  view  tj^ken  by  the  English  courts,  not 
without  strong  dissenting  opinions,  of  a  similar  statutory  phrase,  and  of  the 
same  constitutional  provision,  by  at  least  one  American  case.    See  City  v. 
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Bayer,  7  Colo.  113,  2  Pac.  liep.  6.  Second,  that  these  words  are  the  recogni- 
tion of  a  new  right  of  action  not  necessarily  known  to  the  common  law.  This 
seems  to  be  the  construction  given,  though  without  discussion,  by  the  su- 
preme courts  of  several  states  in  the  Union.  But  as  declared  by  us  in  City 
V.  Bayer,  sttpra^  ijb  makes  ;io  difference  which  of  these  views  be  adopted  in 
cases  like  this;  for  a  careful  examination  of  the  decisions  adhering  to  the 
former  shows  that  they  would  justify  the  recognition  of  a  right  of  action  at 
common  law  under  the  facts  of  this  case,  were  there  no  statute  and  ordinance 
permitting  the  use  of  the  street  by  the  defendant  corporation.  While,  if  the 
latter  view,  to  which  I  am  strongly  inclined,  be  accepted,  plaintiff's  right  to 
compensation  is  clear. 

The  principal  reason  for  the  position  that  the  phrase  in  question,  and  phrases 
of  similar  import,  only  give  a  right  of  action  where  one  would,  in  the  absence 
of  such  statutes  as  those  above  mentioned,  have  existed  at  common  law,  is  the 
consequences  to  which  the  opposite  view  might  lead.  It  will  be  observed  that 
the  constitution  inhibits  the  dama^ng,  without  compensation,  of  private  prop- 
erty for  either  public  or  private  use.  By  giving  these  phrases  a  literal  and 
wholly  unqualified  construction,  we  not  only  forbid  the  necessary  and  careful 
improvement  of  a  street  by  the  city,  without  compensation  for  incidental  inju- 
ries to  the  abutting  owner,  but  we  also  forbid  the  lot-owner  himself  improving 
his  premises  in  a  legal  and  careful  manner,  without  compensating  an  adjoining 
lot-owner  for  incidental  injuries  occasioned  by  such  "prudent  exercise  of  his 
right  of  dominion,"  This  would  be  to  announce  the  rule  that  one  must  so 
use  his  own  as  to  inflict  absolutely  no  injury  or  inconvenience  upon  another,' 
and  that,  if  he  do  not,  he  must  expect  to  respond  in  damages  to  that  other;  it ' 
would  be  practically  to  say  that  in  this  state  there  can,  be  no  Injuries  to  realty 
covered  by  the  doctrine  of  damnum  absque  injuria. 

This  court  has  uniformly  declined  to  find  in  the  constitutional  language 
under  consideration  any  such  unqualified  meaning.  We  know,  and  it  is  a 
proposition  that  will  not  permit  of  serious  discussion,  that  such  was  not  the 
intention  of  the  people  in  adopting  this  language,  or  of  the  convention  in 
using  it.  We  think,  and  have  so  said,  that  it  was  the  intention  to  permit  a 
recoveiyfor  injuries  inflicted  upon  an  abutting  owner  through  the  occupation 
and  use  of  a  street  by  an  ordinary  railroad.  And  with  equal  confidence  we 
have  announced  the  view  that  it  was  not  the  intention  to  allow  compensa- 
tion to  an  abutting  owner  for  injuries  occasioned  through  a  reasonable  and 
careful  improvement  of  the  street  by  the  city,  for  the  benefit  of  the  local  pub- 
lic. City  V.  Vemia,  8  Colo.  399,  8  Pac.  Rep.  656;  City  v.  Bayer,  supra.  The 
framers  of  tfte  constitution,  and  the  people  who  voted  for  its  adoption,  under- 
stood that,  with  this  instrument  in  force,  certain  injuries  suffered  by  the  pro- 
prietor of  land  through  the  legitimate  and  careful  improvement  of  adjoining 
ground,  would  continue  to  be  wrongs  for  which  the  law  provides  no  remedy. 
So,  .also,  did  the  convention  and  the  people  understand  that  the  abutting  lot- 
owner  would  anticipate,  in  making  his  purchase,  that  the  street  would  neces- 
sarily be  occupied  by  the  local  public  for  all  the  usual  and  ordinary  uses  of 
a  highway;  that  the  city  would,  from  time  to  time,  under  the  statutory  pow- 
erS  conferred,  so  change  and  improve  the  street  as  to  render  it  more  conven- 
ient and  useful  for  such  purposes;  and  that  incidental  injuries  indirectly  re- 
sulting to  him  from  such  improvements  would  still  be,  as  they  were  before 
the  constitution,  wrongs  without  a  legal  remedy.  But  it  cannot  be  reason- 
ably asserted  that,  in  framing  and  jvdopting  this  constitutional  provision,  it 
was  understood  that  the  abutting  owner  would  anticipate  such  an  unusual 
and  extraordinary  use  of  the  street  as  the  one  under  consideration  in  this 
case;  or  that  he  would  make  allowance  for  such  use  in  his  purchase  of  the  lot, 
or  dedication  of  the  street,  as  the  case  might  be.  A  distinction  was,  in  my 
judgment,  intended  between  those  u.ses  to  which  ct?e/y  street  is  primarily  and 
necessarily  dedicjited,jind  those  extraordinary  uses  which  are  tolerated  in  but 
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very  few,  probably  not  more  than  one  in  a  hundred,  of  the  many  streets  re- 
quired for  its  convenience  by  the  local  public. 

I  indorse  the  views  of  the  chief  justice  concerning  the  jurisdiction  of  the 
superior  court  in  the  premises,  and  regularity  of  the  proceedings  before  it. 
Upon  the  foregoing  grounds,  I  also  approve  of  the  conclusion  reached  by  him 
on  the  other  branch  of  the  case.  , 


Denver  Circle  R.  Ck>.  v.  Wiggins  and  Wife, 

{Supreme  Court  of  Colorado.    November  18,  1887.) 

Appeal  from  superior  court  of  Deliver. 

J.  P,  Brockway,  E.  0.  WolcoU,  E.  L.  Johnson,  and  C  E.  GcLst^  for  appellant.  T.  A,  Greene 
and  ff.  B.  Johnson,  for  appellees. 

Per  Curiam.  We  discover  no  reversible  error  in  the  trial  of  this  cause.  The  qu«j- 
tions  of  law  involved  were  passed  on  in  Railroad  Co.  v.  Nestor,  ante,  714,  (decided  at  ibe 
last  sitting.)  It  was  there  held  that  the  ordinance  of  the  city  permitting  the  appellant 
to  lav  down  its  track  in  the  street,  and  to  operate  its  cars  and  engines  therein,  consti- 
tuted no  defense  to  an  action  for  real  injuries  done  to  abutting  property.  We  are  like- 
wise of  opinion  that  the  evidence  in  this  cause  warranted  the  judgment,  and  it  is  there- 
fore affirmed. 


(10  Colo.  427)  Denver  Circle  R.  Co.  t;.  Clark. 

{Supreme  Court  of  Colorado.    November  18,  1887.) 

Appeal  from  superior  court  of  Denver. 
•   J.  P.  Brockway,  E.  L.  Johnson,  and  C  E.  Cast,  for  appellant.    Brown  &  Putnam,  for 
appellee. 

Beck,  C.  J.  The  appellant  in  this  case  alleges  that  appellee  was  the  owner  of  three 
lots  with  dwelling-house  and  improvements  thereon,  situated  in  Summers'  First  addi- 
tion to  the  city  of  Denver ;  that  these  lots  abutted  on  Clark  and  Carson  streets,  and  that 
appellee  constructed  and  operated  its  railway  on  Clark  street  in  front  of  said  lots  and 
proi>eriy.  The  injuries  for  which  damages  are  claimed  are  the  same  as  in  Railroad  Oo. 
.  V.  Nestor,  ante,  714,  (just  decidfed.)  And  ui  addition,  damages  are  asked  for  the  destruc- 
tion by  tire,  ignited  by  sparks  from  one  of  appellant's  engines,  of  a  store-room  on  the 
premises. 

Owing  to  an  oversight  in  making  op  the  transcript,  perhaps,  it  does  not  appear  that 
any  answer  was  filed  in  this  cause;  but  since  the  respective  counsel  have  treated  the 
case  in  their  briefs  and  stipulations  as  if  the  same  defenses  had  been  inter{x)sed  asin  the 
case  just  decided,  and  since  the  same  errors  are  assigned,  we  too  feel  warranted  in'so 
treating  it.  There  was  no  appearance  for  tlie  appellant  at  the  trial.  The  testimony  on 
the  part  of  the  appellee  warranting  a  judgment  in  his  favor,  it  is  therefore  ordered  that 
judgment  be  affirmed. 


(10  Colo.  428)  T^  i^  T^  r,         T.  • 

Denver  Circle  R.  Co.  v.  Bigler. 

{Supreme  Court  of  Colorado.    November  18,  1887.) 

Appeal  from  superior  court  of  Denver. 

J.  P.  Brockway,  E.  L.  Johnson,  and  O.  E.  Oast,  for  appellant.  Brown  &  Putnam,  for 
appellee.  • 

Beck,  C.  J.  The  same  questions  are  presented  in  this  ca.«*e  as  in  the  caseofi2at/- 
road  Co.  v.  Nestor,  ante,  714,  (decided  at  the  present  sitting.)  They  arise  also  on  sub- 
stantially thesamc  state  of  facts,  save  that  the  property  injured  is  situated  in  Elmwood'a 
addition  to  the  city  of  Denver,  which  was  dedicated  to  the  citv  after  the  state  constitu- 
tion went  into  effect.  W^e  are  of  opinion  that  the.  law  and  eviaence  warrants  an  affirm- 
ance of  the  judgment,  and  it  is  accordingly  done.* 

00  Cal.  428)  Denver  Circle  R.  Co.  v.  Martin. 

(Supreme  Court  of  Colorado,    November  18,  1887.) 

Appeal  from  superior  court  of  Denver. 

J.  P.  Brockway,  E.  L.  Johnson,  and  C.  E.  Oast,  for  appellant  Brown  dt  Putnam,  for  ap- 
pellee. 

Beck,  C.  J.  This  case  presents  the  same  questions,  based  uppn  a  similar  stateof  facts, 
as  RiiHroad  v.  Nestor,  ante,  714,  (decided  at  the  present  sitting.)  That  case  is  decisive  of 
this,  and  the  judgment  is  accordingly  affirmed.  • 
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(10  Colo.  387) 

Harding  v.  People. 

(Supreme  Covxt  of  Colorado.    November  11,  1887.) 

1.  Criminal  Practice— Verdict— Return  and  DisciTarge  of  Jury  Duriwo  Adjoubw- 
MKNT— Agreement  op  Dependant. 

Gen.  St.  Colo.  I  962,  provides  that,  in  cases  of  misdeiueanor,  the  parties  canagrc« 
that  the  jury,  when  the^'  have  agreed  upon  their  verdict,  may  write  and  seal  the 
same,  and,  after  delivering  to  the  clerk,  may  separate,  and  this  verdict  shall  be  re- 
ceived as  a  lawful  verdict.  In  atrial  for  misdemeanor,  when  the  only  agreement 
between  the  parlies  was  that  the  verdict  might  be  rendered  without  the  presence 
of  the  defendant,  when  the  jury  retired  the  court  adjourned  until  the  following 
day.  During  the  adjournment  the  jury  returned  to  the  courtrroom,  and,  in  the 
presence  of  the  judge  and  clerk,  returned  their  verdict,  and  were  discharged.  The 
following  day  the  court  ordered  the  verdict  recorded  as  the  verdict  in  the  cause. 
Held^  that,  in  the  absence  of  the  agreement  provided  fo>  in  the  section  cited,  there 
is  no  authority  for  the  judge  to  receive  the  verdict  and  discharge  the  jury  daring 
the  adjournment. 
2!  Indictment  and  Information— Description  of  Offense. 

Oen.  St.  Colo.  J  2620,  provides  that  no  person  shall  practice  medicine  in  thatstate 
without  a  certificate  from  the  state  board  of  medical  examiners  that  he  possesses 
certain  prescribed  qualifications.  Id.  §  2627,  provides  that  nothing  in  the  act  shall 
be  construed  to  prohibit  gratuitous  services  in  cases  of  emergency.  Held^  that  in 
an  information  for  violating  the  provisions  of  section  2620,  it  is  not  necessary  to 
negative  the  exception  made  by  section  2627,  it  being  a  matter  of  defense. 
d.  Same— Allegation  of  Intent. 

Where  a  statute  creating  an  offense  is  silent  concerning  the  intent,  no  criminal 
intent  need  be  alleged  in  an  information  for  violation  of  the  statute. 

4.  Constitutional  Law— Rights  and  Immunities  of  Citizens— Act  Regulating  Prac- 

tice OP  Medicine  and  Surgery. 

Gen.  St.  Colo.  H  2617-2631,  regulating  the  practice  of  medicine  and  surgery,  and 
providing  that  persons  engaging  in  the  practice  of  medicine  and  surgery  must  pos- 
sess certain  qualifications,  are  not  in  conflict  with  Const.  U/S.  art.  4,  ^  2,  nor  with 
the  provision  of  the  fourteenth  amendment,  to  the  effect  that  "nostateshall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States."* 

5.  Same — Title  of  Laws. 

Const.  Colo.  art.  5,  §  21,  provides  that  no  bill  except  general  appropriation  bills 
shall  be  passed  containing  more  than.one  subject,  which  shall  be  clearly  expressed 
in  the  title,  Hefd^  that  the  act  entitled  "An  act  to  protect  public  health  and  regu- 
late the  practice  of  medicine  in  the  state  of  Colorado,"  (Gen.  St.  Colo.  J§  2817-2831,) 
is  not  in  contravention  of  the  provisions  of  the  constitution. 

6.  Statuses— CoN8rrRucTiON—TiME  of  Going  into  EpFEcrr. 

Const.  Colo.  art.  5,  §  19,  provides  that  no  act  shall  take  effect  until  90  days  after 
its  passage,  except  in  case  of  emergencj*.  Gen.  St.  Colo,  g  2021;  provides  that  *'the 
state  board  of  medical  examiners,  within  90  days  after  the  passage  of  the  act,  shall 
receive  ♦  ♦  *"  Beld,  that  the  expression  "  after  the  passage  of  the  act"  refers 
to  the  time  when  the  act  goes  into  effect. 

7.  Physicians  and  Surgeons — Right  to  Practice — Certificate  of  Qualification. 

Before  any  person  can  practice  medicine  in  any  of  its  departuTeuts  in  the  state 
of  Colorado,  he  must  apply  for  and  receive  a  certificate  of  qualification  from  the 
state  board  of  medical  examiners,  as  provided  by  Gen.  St.  Colo.  J  2620. 

Error  to  cnminal  court,  Arapahoe  county. 

Eliza  J.  Harding  was  ari-ajgned  and  tried  on  an  information  filed  by  the  dis- 
trict attorney  in  the  criminal  court  of  Arapahoe  county,  in  which  information 

*A  statute,  which  prescribes  the  qualifications  necessary  for  a  persan  to  possess  in  or- 
der to  engage  in  the  practice  of  medicine  and  surgery,  requiring  him  to  have  learning 
and  skill,  is  an  exercise  of  police  power  inherent  in  the  state.  £2astnian  v.  State,  (Ind.) 
10  N.  E.  Rep.  97;  Orr  v.  Meek,  (Ind.)  11  N.  E.  Rep.  787;  Richardson  v.  State,  (Ark.)  2 
'  8.  W.  Rep.  187.  And,  in  the  exercise  of  its  police  power,  the  state  has  the  same  right 
to  require  the  medical  practitioner  to  be  possessed  of  a  good  moral  character  as  it  has 
to  require  that  he  shall  be  learned  in  the  profession.  State  v.  Examining  Boartl, 
(Minn.)  20  N.  W.  Rep.  238.  Such  a  statute  is  not  unconstitutional  because  it  exempts 
those  engaged  in  practice  at  the  time  of  the  passage  of  the  law  from  the  necessity  of 
possessing  th6  prescribed  qualifications.    Fox  v.  Territory,  (Wash.  T.)  5  Fac.  Rep.  604. 
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she  was  charged  with  unlawfully  practicing  medicine  and  surgery,  without 
having  received  from  the  state  boai*d  of  medical  examiners  of  the  state  of  Col- 
orado a  certificate  authorizing  her  to  practice  medicine  and  surgery  in  said 
3tate.  The  information  contained  two  counts,  the  second  of  which  charges 
her  with  unlawfully  practicing  medicine  and  surgery  without  having  pre- 
sented to  the  state  board  of  medical  examiners  for  verification  a  diploma  from 
a  legally  chartered  medical  school,  and  without  having  furnished  to  said  board 
other  evidence  conclusive  of  her  being  a  graduate  of  a  legally  chartered  medi- 
cal school  in  good  standing.  In  other  respects  the  second  count  is  like  the 
iirst.  The  trial  ended  In  conviction,  and  the  imposition  of  a  fine  of  $100,  and 
costs.  The  defendant  below  brings  the  cause  to  the  supreme  court  by  writ  of 
error.     The  further  facts  suflBciently  appear  in  the  opinion  of  the  court. 

Matt  Adamtf,  for  plaintiff  in  error.  TTie  Attorney  General,  for  defendant 
in  error* 

Elbert,  J.  It  appears  that  after  the  jury  in  this  case  had  retired  to  con- 
sider their  verdict,  the  court  adjourned  until  the  following  day;  that  during 
the  adjournment  the  jury  returned  into  the  court-room,  and,  in  the  presence 
of  the  judge  and  clerk,  returned  their  verdict  of  guilty,  and  that  thereupon 
the  judge  discharged  the  jury  from  further  attendance  in  the  cause,  and,  on 
the  incoming  of  the  court  the  following  day,  ordered  the  verdict  to  be  re- 
corded, and  to  stand  as  the  verdict  in  the  cause.  We  think  this  was  error. 
The  agreement  of  counsel,  which  was  entered  upon  the  minutes  of  the  court, 
was  limited  to  the  one  stipulation,  viz.:  "That  the  verdict  herein  may  be  re- 
ceived though  the  defendant  be  not  present."  It  does,  not  appear  to  have 
been  made  with  reference  to,  and  does  not  comply  with,  section  962,  Gen. 
St.,  which  provides  "that,  in  every  case  of  misdemeanor  only,  if  the  prosecu- 
tor for  the  people  and  the  person  on  trial,  by  himself  or  counsel,  shall  agree, 
which  agreement  shall  be  entered  on  the  minutes  of  the  court,  to  dispense 
with  the  attendance  of  an  oflScer  upon  the  jury,  or  that  the  jury,  when  they 
have  agreed  upon  their  verdict,  may  write  and  seal  the  same,  and,  after  de- 
livering the  same  to  the  clerk,  may  separate,  it  shall  be  lawful  for  the  court 
to  carry  into  effect  any  such  agreement,  and  receive  any  such  verdict  deliv- 
ered to  the  clerk  as  the  lawful  verdict  of  any  such  jury."'  A  similar  provis- 
ion in  the  statutes  of  Illinois  has  been  held  to  allow  the  jury,  its  provisions 
having  been  complied  with,  not  only  to  withdraw  from  the  charge  of  the  offi- 
cer, but  to  seal  their  verdict  and  separate  as  an  organized  jury.  Reins  y. 
People,  30  111.  272.  In  the  absence  of  the  agreement  provided  for  by  this 
section,  we  know  of  no  authority  that  authorized  the  judge  to  receive  the  ver- 
dict and  discharge  the  jury  during  the  adjournment.  .At  common  law,  in 
trials  for  misdemeanors,  a  privy  verdict  wiis  allowed,  and  there  was  no  occa- 
sion for  the  presence  of  the  defendant.  1  Chit.  Grim.  Law,  636.  But  a  privy 
judgment  only  contemplated  the  separation  of  the  jury  until  the  meeting  of 
the  court,  when  their  verdict  was  received  in  open  court  from  the  lips  of  the 
foreman,  and  recorded  in  the  usual  way.  This  finding  in  open  court  was 
what  decided  the  rights  of  the  parties,  and  was  what  was  admitted  to  record. 
Domiok  v.  Reichenba/ik,  10  Serg.  &  R.  90.  Except  in  the  case  of  the  agree- 
ment provided  for  in  the  section  to  which  we  have  referred,  we  think  the  law 
requires,  in  allci^iminal  cases  that  the  jury  return  to  and  declare  their  verdict 
in  open  court.  *  Whether,  in  cases  not  capital,  the  jury  may  not  be  allowed, 
upon  agreement  of  parties,  to  deliver  their  verdict  when  found,  to  the  judge 
or  clerk,  and  separate  until  the  incoming  of  court,  is  a  question  we  are  not  to 
be  understood  to  be  deciding.    Reins  v.  People,  30  111.,  supra. 

For  the  following  reasons  the  judgment  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded.  Some  of  the  other  assignments  of  error  pre- 
sent questions  which  will  necessarily  arise  upon  a  new  trial,  and  in  that  view 
we  deem  it  advisable  to  notice  them. 
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The  act  under  which  the  plaintiff  in  error,  the  defendant  below,  was  con- 
victed, is  entitled  "An  act  to  protect  the  public  health  and  regulate  the  prac« 
tice  of  medicine  in  the  state  of  Colorado."  Gen.  St.  773.  By  its  provisions, 
the  legislature  has  attempted  to  protect  the  public  from  the  evils  arising  from 
the  practice  of  medicine  and  surgery  by  persons  not  qualified.  No  question 
is  made  respecting  the  general  power  of  the  legislature  to  pass  acts  of  this 
character,  nor  can  any  question  be  made  touching  the  wisdom  and  necessity 
of  laws  securing  protection  to  the  public  in  this  most  vital  matter.  We  do 
not  see.  as  is  claimed,  that  the  provisions  of  the  act  are  in  conflict  with  sec«- 
tion  2,  art.  4,  of  the  constitution  of  the  United  States,  which  provides  that 
"the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  or  with  that  part  of  the  fourteenth  amend- 
ment which  provides  that  "no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States." 

The  act  we  are  considering  makes  medical  qualification  the  test  of  the  right 
to  practice  medicine  and  surgery,  and  the  field  is  open  to  all  persons  who  pos- 
sess the  qualifications  prescribed  by  the  act.  We  find  nothing  in  its  pro- 
visions inconsistent  with  that  rule  of  equality  which  the  constitutional  provis- 
ions we  have  quoted  prescribe.  Touching  a  like  question,  under  a  similar 
statute,  it  is  said:  "Under  the  provisions  of  the  constitution  of  the  United 
States,  every  citizen  has  the  undoubted  right  to  pursue  any  lawful  profession, 
calling,  or  employment,  in  a  lawful  manner;  but  these  pursuits  are  always 
subject  to  such  restrictions  as  may  lawfully  be  prescribed  by  the  legislature 
of  each  state,  in  order  to  protect  the  public  health  and  promote  the  general 
interests  of  society,  and,  as  long  as  such  restrictions  leave  the  field  open  for 
eveiy  citizen  of  the  United  States  who  comes  endowed  with  all  the  necessary 
qualifications  to  practice  his  profession,  pursuit,  or  calling,  the  law  cannot  be 
declared  unconstitutional."    Ex  parte  Spinney,  10  Nev.  336. 

It  is  also  urged  that  the  title  of  the  law  contains  two  subjects  of  legislation, 
in  contravention  of  section  21,  art.  5,  of  the  constitution,  which  declares  that 
"no  bill,  except  general  appropriation  bills,  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title.  ♦  ♦  *"  The 
objection  is  to  two  subjpcts  in  the  "title,"  not  to  two  subjects  in  the  "act." 
The  constitutional  inhibition  goes  to  "acts"  containing  more  than  one  sub- 
ject. With  respect  to  the  title,  the  only  requirement  is  that  it  clearly  express 
the  subject  of  the  act.  It  is  very  clear  that  the  act  concerns  but  one^  subject 
of  legislation,  viz.,  the  regulation  of  the  practice  of  medicine  within  the  state 
of  Colorado.  There  is  no  union  in  the  act  of  incongruous  matters,  having  no 
necessary  connection  or  relation,  and  the  subject  of  the  act  is  clearly  expressed 
in  the  title.  These  were  the  two  purposes  the  constitutional  provision  which 
we  have  quoted  waainfcended  to  accomplish.  It  is  true  that  the  title  expresses 
both  the  general  and  special  character  of  the  act;  but  we  see  no  objection  to 
this.    It  none  the  less  clearly  expresses  the  subject  of  the  act. 

Our  attention  is  also  called  to  section  5  of  the  act,  which  provides  that  "the 
state  board  of  medical  examiners,  within  ninety  days  after  the  passage  of  the 
act.  shall  receive,  through  its  president,  applications  for  certificates  and  ex- 
aminations. *  ♦  *"  In  this  connection  we  are  cited  to  section  19,  art. 
5,  of  the  constitution,  which  provides  that  "no  act  *  ♦  ♦  shall  take  ef- 
fect until  ninety  days  after  its  passage,  unless  in  case  of  emergency.  ♦  ♦  ♦" 
In  the  absence  of  any  emergency  clause,  in  view  of  this  constitutional  pro- 
vision, the  expression  "after  the  passage  of  the  act,"  as  used  in  the  law,  axn 
have  but  one  meaning,  namely,  after  the  act  goes  into  effect.  In  the  con- 
struction of  statutes,  general  terras  are  to  receive  such  reasonable  interpre- 
tation as  leaves  the  provision  of  the  statute  practically  operative.  Electro- 
Magnetic  M.  dk  D.  Co.  v.  Van  Auken,  9  Colo,  207.  11  Pac.  Rep.  80. 

The  objection  made  in  this  connection  to  the  regularity  of  the  appoint- 
ment and  organization  of  the  board  need  not  be  constiued.    It  is  enough  that 
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the  board  was  de  facto  the  state  board  of  medical  examiners,  acting  under 
the  provisions  of  the  statute,  and  that  its  certificate  would  have  protected  de- 
fendant  from  prosecution  under  the  statute.  • 

It  is  claimed  that  the  act  nowhere  prohibits  the  practice  of  medicine  witli- 
out  a  certificate  from  the  board  of  medical  examiners.  This  objection  appeals 
alone  to  the  letter  of  the  law.  The  provisions  of  the  act  show  beyond  any 
question  that  the  clear  intention  of  the  legislature  was  to  require  all  persons 
desiring  to  practice  medicine  or  surgery  within  the  state  after  its  passage  to 
apply  for  and  receive  a  certificate  of  qualification  from  the  state  board  of 
medical  examiners  before  they  were  authorized  to  do  so.  This  is  the  essen- 
tial requirement  of  the  statute,  and  all  its  provisions  are  substantially  to  this 
end. 

Section  4  of  the  act  declares  that  every  person  practicing  medicine  in  any  of 
its  departments  shall  possess  the  qualifications  required  by  this  act.  Whether  a 
person  possesses  the  qualifications  required  can  be  determined  only  in  one  way, 
viz.,  in  the  mode  prescribed  by  the  statute,  and  can  be  proven  only  in  one  way, 
viz.,  by  the  evidence  prescribed  by  the  statute.  The  provisions  respecting 
the  mode  of  determining  this  fact,  and  the  evidence  of  the  detei-mination  are 
exclusive.  The  party  wishing  to  practice  must  appear  before  the  state  board 
of  medical  examiners  established  by  the  act,  must  present  the  requisite  di- 
ploma, or  stand  the  examination  prescribed.  If  his  diploma  or  his  examina- 
tion, as  the  case  may  be,  is  satisfactory  to  the  board  of  examiners,  they  "shall 
issue  their  certificate  in  accordance  with  the  fact,"  "and  the  holder  of  the  cer- 
tificate shall  be  entitled  to  all  the  rights  and  privileges  mentioned  in  the  act." 
Until  he  does  this,  he  is  without  the  requisite  and  only  admissible  evidence 
that  he  possesses  the  qualifications  required  by  the  act,  so  as  to  entitle  him  to 
practice  medicine  within  the  state,  and  cannot  say  that  he  has  complied  with 
the  provisions  of  the  act. 

This  is  not  a  law  which  comes  within  the  rule  that  penal  laws  are  to  be  *> 
construed  strictly.  Justice  Story  says:  "In  one  sense  every  law  imposing  2  < 
a  penalty  or  forfeiture  may  be  deemed  a  penal  law.  In  another  sense,  such  -  - 
laws  are  often  deemetl,  and  truly  deserve  lo  be  called,  remedial."  The  judge  J  Z 
was  therefore  strictly  iiccurate  when  he  stated  "that  it  must  not  be  under-  Z  * 
stood  that  every  law  which  imposes  a  pemilty  is  therefore,  legally  speaking,  i  J 

a  penal  law;  that  is,  a  law  which  is  to  be  construed  with  great  strictness  in         f  r 
favor  of  the  defendant.     Laws  enacted  for  the  prevention  of  fraud,  for  the  * 

suppression  of  a  public  wrong,  or  to  effect  a  public  good,  are  not,  in  the  strict  j  * 

sense,  penal  acts,  although  tliey  may  inflict  a  penalty  for  violating  them. 
♦  ♦  *  It  is  in  this  ligtit  I  view  the  revenue  laws,  and  I  would  construe 
them  so  as  to  most  effectually  accomplish  the  intention  of  the  legislature  in 
passing  them."  Taylor  v.  U.  8,,  3  How.  210.  This  is  the  enlightened  and 
reasonable  rule  by  which  the  act  we  are  considering  is  to  be  interpreted. 

Section  20  provides  "that  nothing  in  this  act  shall  be  construed  to  prohibit 
gratuitous  services  in  case  of  emergency. "  It  was  not  necessary,  as  is  claimed, 
to  negative  this  exception  in  the  information  against  the  defendant  for  a  vio- 
lation of  the  provisions  of  the  act.  Tiie. exception  is  not  embraced  within  the 
same  clause  that  defines  and  creates  the  offense,  and  constitutes  no  part  of  the 
description  of  the  offense.  It  is  contained  in  a  distinct  section,  and  is  mat*' 
ter  for  defense.     1  Whart.  Crim.  Lfiw,  §  378;  State  v.  Barker,  18  Vt.  195. 

Nor  was  it  necessary  to  allege  any  criminal  intent.  The  rule  is  that,  if  the 
statute  creating  the  offense  is  silent  concerning  the  intent,  there  need  be  no 
intent  alleged.     Bish.  Crim.  Proc.  §  523. 

The  points  which  we  have  decided  are  believed  to  cover  all  the  important 
assignments  respecting  the  admission  or  rejection  of  evidence  and  the  giving 
and  refusing  of  instructions.  The  court  below  tried  the  case  substantially 
upon  the  view  of  the  law  which  we  have  presented.  The  evidence  showed 
that  the  defendant  was  engaged  in  the  practice  of  medicine  by  the  admmistra- 
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tion  or  application  of  electricity  as  a  curative  agent,  and  without  having  first 
obtained  a  certificate  from  the  state  board  of  m^ical  examiners  as  required  by 
the  act.  If  it  be  true  that  the  board  of  examiners  arbitrarily  refused  her  ap- 
plication for  a  certificate  to  practice,  her  remedy  was  mandamus,  Deitz  v. 
City  of  Ceiitral,  1  Colo.  332. 

For  the  error  we  have  discussed  in  the  first  part  of  the  opinion,  the  judg- 
ment of  the  court  below  must  be  reversed,  and  the  cause  remanded. 


(74  Cal.  219) 

Little  i>.  Superior  Court.    (No.  12,188.) 

{Supfeme  Court  of  Oalifomia.    Noveinber  30,  1887.) 

Appeal—Reversal— New  Trial— Parties  not  Parties  to  the  Appeal— Injunction. 
lu  a  proceeding  to  restrain  the  trial  court  from  retrying  a  case,  so  far  as  the  peti- 
tioners were  concerhed,  it  appeared  that  in  a  foreclosure  case  in  1878,  the  mort- 
gagor's (p>etiti oner's)  property  was  sold  to  pay  two  mortgages.  The  decree  was 
satisfactory  to  the  mortgagors,  but  not  to  one  of  the  mortgagees,  whose  lien  was 
subordinated  to  the  other,  and  he  appealed  to  the  supreme  court,  where  the  mort- 
gagors objected  that,  as  to  them,  no  appeal  had  been  taken.  The  supreme  court 
reversed  the  decree,  and  ordered  a  new  trial,  and  in  the  course  of  the  decision 
stated  that,  in  considering  the  case,  they  had  regarded  the  appeal  as  to  the  mort- 
gagors not  well  taken.  Meld,  that  though  the  ?nortgagor's  objection  was  not  di- 
rectly passed  upon,  yet  the  statement  was  in  effect  a  decision  that,  as  to  the  mort- 
gagors, no  appeal  had  been  taken ;  that  the  only  question  on  appeal  was  as  to 
which  mortgage  had  priority,  in  which  question  the  mortgagors  had  no  interest, 
and  a  new  trial  as  against  the  mortgagors  would  be  restrained. 

In  bank.    Appeal  from  superior  court,  Monterey  county;  J.  K.  Alexan- 
der, Judge. 
M.  Delmas,  for  petitioner.    T,  O,  Houghton,  for  respondent. 

Paterson,  ^.  This  is  a  proceeding  to  restrain  the  superior  court  of  Mon- 
terey county  from  trying  the  case  of  Withers  v.  Little,  so  far  as  these  peti- 
tioners are  concerned  therein.  The  action  referred  to  is  a  foreclosure  suit, 
commenced  by  Withers  against  David  Jacks  and  petitioners  herein,  Mil- 
ton Little  and  Mary  Little,  in  1878.  It  is  alleged  there  that  the  Littles  are 
indebted  to  Withers  upon  a  certain  promissory  note;  that  they  gave  a  mort- 
gage pn  lots  1  and  2,  in  Monterey,  to  secure  the  payment  of  th/»note,  and  that 
Jacks  claims  some  interest  in  the  property.  The  Littles  made  default.  Jacks 
put  in  an  answer  denying  that  his  mortgage  was  subsequent  in  time  or  in 
equity  to  that  of  Withers  upon  lots  1  and  2,  and  in  a  cross-complaint,  alleged 
that  the  Littles  were  indebted  to  him  upon  a  promissory  note  secured  by  a 
mortgage  upon  said  lots  1  and  2,  and  also  upon  lots  3,  4,  5,  and  6.  The  Lit- 
tles consented  in  open  court  to  the  entry  of  judgment  against  them  as  prayed 
for  by  Jacks  in  his  cross-complaint.  The  cause  was  tried  by  the  court,  and 
a  decree  entered  in  favor  of  Withers  against  the  Littles  for  the  sum  claimed 
by  him,  and  in  favor  of  Jacks  for  the  sum  claimed  in  his  cross-complaint.  It 
was  further  adjudged  that  the  Withers  mortgage  upon  lots  1  and  2  had  prior- 
ity. At  the  foreclosure  sale.  Withers  purchased  lots  1  and  2.  Jacks  pur- 
chased lots  3,  4,  5,  and  6,  and  certificates  of  sale  were  regularly  issued  to 
them,  and  were  duly  recorded.  Thereafter  Jacks  filed  a  notice  of  appeal, 
which  reads  as  follows: 

"[Title  of  court  and  cause.]  You  will  please  take  notice  that  the  defend- 
ant, David  Jacks,  in  the  above-entitled  action,  hereby  appeals  to  the  supreme 
court  of  this  state  from  the  judgment  made  and  entered  in  said  district  court 
on  the  twenty-fifth  day  of  July,  1878,  in  favor  of  plaintiffs  in  said  action,  and 
against  the  defendants  therein,  and  from  the  whole  thereof. 

"Dated  this  tw&nty-Jirst  day  of  July,  1879. 

"Houghton  &  Reynolds,  i\ttorneys  for  Defendant  David  Jacks.** 

An  objection  was  made  by  the  Littles  in  the  supreme  court  to  the  hearing 
of  the  appeal,  on  the  ground  that  as  to  them  no  appeal  had  been  taken.    The 
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decision  of  this  court  is  printed  in  56  Cal.  370  et  aeq.  The  court  did  not  di- 
rectly and  fully  sustain  the  objection  thus  made,  but  in  the  opinion  said:  "In 
considering  this  cause  we  have  regarded  tlie  appeal  as  to  the  administrator  of 
Milton  and  Mary  Little,  his  wife,  not  properly  taken."  The  judgment  was  re- 
versed and  cause  remanded,  with  directions  to  enter  judgment,  giving  Jacks' 
mortgage  priority.  A  reliearing  was  asked,  which  was  denied,  but  the  court 
remanded  the  cas^  for  a  new  trial.    See  report  of  the  case. 

The  court  below  (respondent  herein)  has  evidently  been  in  doubt  as  to  the 
effect  of  this  decision  upon  future  proceedings  in  the  case  to  determine  the 
rights  of  Withers  and  Jacks,  respectively,  and  is  now  of  opinion  that  it  is  nec- 
essary to  proceed  against  all  the  parties,  as  if  the  case  had  never  been  tried. 
But  the  judgment  rendered  against  the  Littles  is  final.  They  have  never  been 
heard  on  appeal. 

There  was  but  one  issue  over  which  there  was  any  contest,  viz.,  as  to  which 
was  the  prior  mortgage.  That  issue  was  between  Withers  and  Jacks,  and 
was  the  only  issue  considered  by  this  court.  Furthermore,  the  statement  in 
the  opinion  as  to  the  appeal  is  in  effect  a  decision  holding  that  the  appeal,  so 
far  as  the  Littles  were  interested,  was  ineffectual, — ^there  was  no  appeal  as  to 
them.  That  portion  of  the  decision  is  not  affected  by  the  order  made  upon 
the  petition  for  a  rehearing.  No  other  conclusion  could  have  been  reached 
than  that  the  judgment,  so  far  as  it  affected  che  Littles,  was  not  before  the 
court  on  appeal.  The  Littles  were  not  before  this  court,  and  the  reversal  and 
order  for  a  new  trial  affected  only  those  who  were  before  the  court, — Withers 
and  Jacks.    NicJiols  v.  Dunphy,  68  Cal.  605. 

The  court  below  will  not  be  embarrassed  because  of  the  absence  of  the 
Littles  as  parties  in  determining  the  rights  of  Withers  and  Jacks  as  the  case 
stands.  The  only  question  between  them  is  which  mortgage  takes  priority. 
The  Littles  care  nothing  how  that  is  decided.  But  the  Littles  are  interested 
In  the  question  as  to  whether  the  judgment  fixing  the  amount  due  to  Jacks 
shall  stand.  It  has  stood  for  nine  years ;  was  entered  by  their  consent;  no  one 
appealed  from  it;  and  the  property,  lots  3,  4,  5,  and  6,  was  sold  to  satisfy  the 
debt.  It  would  be  a  manifest  injustice  to  now  reopen  the  judgment,  put 
the  note  with  accrued  interest  in  a  new  judgment,  and  again  sell  the  prop- 
erty (which  Jacks  purchased)  to  pay  the  increased  amount  of  indebtedness  and 
costs,  or  docket  a  personal  judgment  against  the  Littles  for  the  deficiency. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  Searls,  C.  J.;  McFarland,  J.;  Shabpstein,  J.;  Temple, 
J.;  ^oKiNSTRY,  J.;  Thornton,  J. 


(74  Cal.  224) 

Bates  v.  Porter,  Treasurer,  etc.    (No.  11,575.) 

{Sujyreme  Court  of  California,    December  1,  1887.) 

I.  MtTNiciPAL  Corporations  —  Corporate  Liabilitibs  — Sinking  Fond  — "Revbnub** 
Defined. 

Act  Cal.  1858,  J  35,  incorporating  the  city  and  county  of  Sacramento,  provides 
that  56  per  cent,  of  the  revenue  derived  from  the  water-rents,  when  paid  into  the 
treasury,  shall  be  set  apart  and  appropriated  ^  the  interest  and  sinking  fund,  which 
shall  be  applied  for  the  payment  of  the  annual  Interest  and  the  final  redemption 
of  bonds  issued  for  the  city  indebtedness  of  Sacramento.  By  section  28  it  is  made 
the  duty  of  the  water-works  collector  to  pay  into  the  treasury  every  week  all  the 
moneys  collected.  In  an  application  bv  a  bondholder  for- a  writ  of  mandate  to 
command  the  treasurer  to  set  apart  and  appropriate  to  the  sinking  fund  55  per 
cent,  of  all  moneys  received  by  him,  collected  for  water-rents  in  the  city  of  Sacra- 
mento, held,  that  the  meaning  of  the  word  "revenue,"  is  not  the  excess  of  receipts 
over  expenditures,  but,  as  clearly  denoted  by  the  context  of  the  statute,  is  the  gross 
revenue  derived  from  the  water-rents  collected  and  paid  into  the  treasury,  and  that 
a  writ  of  mandate  should  be  issued.  Searls,  C.  J.,  Paterson  and  McFakland,  JJ., 
dissenting. 
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2.  Same— Mandate  to  Set  Apart  Fund— Moneys  Exprndkd  before  Application. 

The  city  treasurer  of  Sacramento  had  collected  the  water-rents,  and»  after  paying 
all  expenses,  including  salaries  for  operating  the  water-works,  set  apart  and  appro- 
priated 66  per  cent,  of  the  amount  remaining  to  the  interest  and  sinking  fund.  Upon 
petition  that  the  court  issue  a  mandate  to  the  treasurer  to  set  apart  and  appropriate 
to  the  interest  and  sinking  fund  56  per  cent,  of  the  amount  received  from  tlie  water- 
rents  since  the  first  Mondav  in  April,  1885,  (a  date  prior  to  the  filing  of  the  petition,) 
held,  that  as  that  amount  had  already  been  paid  out  by  the  treasurer,  although  in 
violation  of  the  law,  the  court  could  not  grant  the  relief  sought  in  that  portion  of 
the  petition. 

In  bank.  Appeal  from  superior  court,  Sacramento  county;  T.  B.  McFab- 
XANDi  Judge. 

W,  C.  Belcher,  Freeman,  Bates  <fe  Rankin,  Roaenhaum  dt  8heeline,  and  S. 
C.  Denst^,  for  appellant.  A.  P.  Catlin  and  W.  A.  Anderson,  for  respond- 
ent. 

Thornton,  J.  This  is  an  application  for  a  writ  of  mandate  to  command 
the  respondent  to  set  apart  and  appropriate  to  a  fund  known  as  the  sinking 
fund,  55  per  cent,  of  all  moneys  received  by  him  collected  for  water-rents  in 
the  city  of  Sacramento.  It  is  urged  on  behalf  of  respondent  that  the  treas- 
urer is  bound  to  set  apart  the  net  receipts  of  the  moneys  above  mentioned; 
that  is,  what  remains  of  such  receipts  after  deducting  therefrom  various  items 
of  expense  in  conducting  the  water-works,  including  salaries  of  its  officers 
and  employes.  The  contention  of  appellant  is  that  the  respondent  is  bound 
to  set  apart  the  gross  receipts  without  deducting  anything.  We  are  of  opin- 
ion that  the  contention  of  appellant  is  sustained  by  the  law,  which  we  shall 
proceed  to  show 

The  city  of  Sacramento  was  incorporated  by  an  act  passed  on  the  twenty- 
seventh  of  February,  1850.  See  St.  1850,  p.  70.  This  act  is  referred  to  in 
the  opinion  in  the  case  of  Meyer  v.  Brown,  65  Cal.  583,  4  Pac.  Bep.  25,  625, 
and  some  of  the  features  of  the  organization  of  the  city  are  there  detailed. 
See  65  Cal.  584, 4  Pac.  Bep.  25, 625.  This  act  was  amended  as  to  the  fifth  and 
twentieth  sections  at  the  same  session  of  the  legislature  by  an  act  passed  on 
the  twenty-sixth  of  March,  1850.  St.  1850,  p.  96.  By  an  act  passed  in 
1851,  (St.  1851,  p.  891,)  which  became  a  law  by  permission  of  the  governor, 
who  neither  approved  nor  vetoed  the  bill,  a  new  act  of  incorporatiQn  was  en- 
acted. This  act  repealed  the  former  acts  above  mentioned,  (section  44,  Act 
1851,  p.  401.)  The  act  of  1851  was  modified  by  the  act  of  April  28, 1852.  (see 
St.  1852,  p.  19,)  by  amending  the  seventh  and  sixteenth  sections  thereof.  On 
May  8,  1852,  (St.  1852,  p.  196,)  an  act  was  passed  authorizing  the  mayor 
and  common  council  of  the  city  to  contract,  by  special  ordinance,  in  such 
manner  as  they  might  choose,  with  any  association,  person,  or  persons,  to  sup- 
ply the  said  city  with  water,  the  act  declaring  that  "any  conti-actor  contracts 
so  made  and  entered  into,  shall  be  valid  and  binding  in  law.''  The  act  of 
1851  above  mentioned  was  again  amended  in  1855  by  the  act  of  thirty  .first  of 
March,  (St.  1855,  p.  63.)  By  section  9  of  this  act,  the  common  council  was 
empowered  on  their  first  meeting  after  a  general  election,  or  as  soon  there- 
after as  the  same  could  conveniently  be  done,  to  appoint,  in  such  manner  as 
the  council  might  prescribe,  the  following  officers,  inUr  alia,  to  serve  during 
the  pleasure  of  the  council,  to- wit,  one  superintendent  of  water- worlds,  and 
one  engineer  of  water-works,  the  saliu-y  of  the  latter  office  not  to  exceed  ^150 
per  month.  By  section  4  of  this  act,  amending  section  30  of  the  act  of  1851, 
the  salary  of  the  superintendent  of  the  water- works  was  fixed  at  ;|2,000  per 
annum.  St.  1855,  p.  64.  l^y  section  12,  provision  was  maide  for  the  collec- 
tion of  water-rents  by  the  city  collector,  with  power  in  the  common  council 
by  ordinance,  to  require  the  superintendent  of  the  water- works  to  collect  the 
water  revenue.  St.  1885,  p.  66.  The  powers  conferred  in  the  act  of  incor- 
poration of  the  city  on  the  city  council*  (see  act  of  1851,  §  7,  St.  1851,  p.  393, 
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and  the  amendatory  act  of  1852,  p.  195,  amending  section  7  of  the  act  of  1851) 
and  the  act  of  May  3.  1852,  above  stated,  are  ample  to  enable  the  authorities 
of  the  city  of  Sacramento  to  erect  and  maintain  water- works,  and  to  charge 
and  collect  water-rents. 

Frequent  references  in  subsequent  acts  of  the  legislature  are  made  to  the 
water- works  as  existing,  and  the  revenue  arising  therefrom  in  the  shape  of 
water-rents.  These  may  be  found  by  examining  the  statutes.  On  the  point 
of  authority  in  the  city  authorities  in  the  matter  of  erecting  and  maintain- 
ing the  works*  above  mentioned,  and  to  collect  water-rents,  therefore,  it  is  un- 
necessary to  make  more  particular  reference  to  these  enactments.  All  the 
statutes  affecting  the  city  and  county  of  Sacramento  may  be  found  mentioned 
in  1  Hitt.Gen.  Laws,  on  pages  970-972. 

Early  in  its  existence  the  city  became  indebted.  It  had  power  to  borrow 
money  which  it  had  used  for  purposes  not  improper,  and  it  had  creditors  who, 
as  is  usually  the  ciise,  demanded  payment.  Provision  was  made  l^  the  legis- 
lature empowering  the  city  to  fund  its  indebtedness,  and  to  issue  bonds  there- 
for. The  legislation  on  this  subject,  so  far  as  regards  the  case  in  hand,  (for 
the  action  here  was  brought  by  a  creditor  and  bondholder  of  the  city,)  will  be 
referred  to  in  the  further  progress  of  this  opinion. 

The  main  question  in  this  case  turns  upon  the  construction  of  the  act  of 
1858,  (St.  1858,  p.  267.)  This  act  is  entitled  "An  act  to  repeal  the  act  passed 
March  26,  1851,  entitled  ♦An  act  to  incorporate  the  city  of  Sacramento,*  and 
the  several  acts  amendatory  and  supplementary  thereto,  and  to  incoi-porate 
th0  city  and  county  of  Sacramento." 

By  its  first  section  the  city  and  county  of  Sacramento  were  consolidated, 
and  for  the  government  of  the  territory  then  known  as  the  city  and  county  of 
Sacramento  there  was  created  a  board  of  supervisors,  and  this  board  of  super- 
visors ana  their  successors  in  office  it  was  declared  should  be  a  body  politic 
and  corporate,  under  the  name  and  style  of  "The  City  and  County  of  Sacra- 
mento," and  by  that  name  shall  be  known  in  law.  It  was  in  the  same  sec- 
tion invested  with  extensive  powers.  It  was  further  provided  in  the  same 
section  that  "the  city  and  county  shall  not  be  sued  in  any  action  whatever, 
nor  any  of  its  lands,  buildings,  improvements,  property,  franchises,  t<ixes, 
revenues,  actions,  choses  in  action,  and  effects  be  subject  to  attachment,  levy, 
or  sale,  or  any  process  whatever,  either  mesne  or  final." 

By  the  second  section  of  this  act,  the  corporation  constituted  by  it  was 
made  the  successor  of  the  corporation  by  this  act  dissolved,  and  heretofore 
known  as  "The  Mayor  and  Common  Council  of  the  City  of  Sacramento."  It 
was  declared  to  be' the  owner  of  all  the  property,  actions,  rights  of  action,- 
moneys,  revenues,  income,  and  trust  at  that  time  vested  in  or  belonging  or 
in  anywise  appertaining  to  the  corporation  known  as  "The  Mayor  and  Com- 
mon Council  of  the  city  of  Sacramento." 

The  act  of  1858  contains,  inter  alia,  the  following  sections: 

"Sec.  12.  The  treasurer  of  said  city  and  county  shall  receive  and  safely 
keep  in  a  secure,  fire-proof  vault,  to  be  prepared  for  the  purpose,  all  moneys 
belonging  to,  or  which  shall  be  paid  into,  the  treasury,  and  shall  not  loan,  use, 
or  deposit  the  same,  or  any  part  thereof,  with  any  bankeror  other  pei*son,  nor 
pay  out  any  part  of  said  moneys,  except  upon  demands  authorized  by  law,  and 
after  they  have  been  duly  audited  and  ordered  paid.  He  shall  keep  the  key  of 
said  vault,  and  not  suffer  the  same  to  be  opened,  except  in  his  presence.  At 
the  closing  up  of  the  same  each  day,  he  shall  take  an  account,  and  enter  in 
the  proper  book  the  exact  amount^  of  money  on  hand;  and  at  the  end  of  every 
month  he  shall  make  and  publish  a  statement  in  one  of  the  daily  papers 
published  in  the  city  of  Sacramento,  of  all  receipts  into,  and  payments  from, 
the  treasury,  and  on  what  account.  If  he  violate  any  of  the  provisions  of  this 
section,  he  shall  be  considered  a  defaulter,  and  shall  be  deemed  guilty  of  a 
misdemeanor  in  office,  aud  he  shall  be  liable  to  removal,  and  shall  be  pro- 
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ceeded  against  accordingly.  If  he  loan  or  deposit  said  moneys,  or  any  part 
thereof,  contrary  to  the  provisions  of  this  section,  or  apply  the  same  to  Iiis  own 
use,  or  to  the  use  of  any  other  person,  in  any  manner  whatsoever,  or  suffer 
the  same  to  go  out  of  his  pei-sonal  custody,  except  in  payment  of  audited  de- 
mands upon  the  treasury,  he  shall  be  deemed  guilty  of  felony,  and  on  convic- 
tion tliereof,  shall  suffer  imprisonment  in  the  state  prison  for  a  period  not  less 
than  three  nor  more  than  ten  years. 

"Sec.  13.  The  treasurer  shall  keep  the  moneys  belonging  to  each  fund  sep- 
arate and  distinct,  and  shall  in  no  case  pay  demands  chargeable  against  one 
fund  out  of  moneys  belonging  to  another.  The  said  treasurer  shall  give  his 
pei-sonal  attendance  at  his  oflice  during  office  hours;  and  if  he  absent  himself 
therefrom,  except  on  account  of  sickness  or  urgent  necessity,  he  shall  lose  his 
salary  during  his  absence.  For  the  purpose  of  collecting  licenses  he  may  era- 
ploy  a  deputy,  whose  compensation  shall  be  fixed  by  the  board  of  supervisors, 
at  a  rate  not  exceeding  $5  per  day  when  necessarily  and  actually  employed." 

"Sec.  16.  Every  demand  upon  the  treasury,  except  the  salary  of  the 
auditor,  and  including  the  salary  of  the  treasurer,  mudt  be  acted  on  by  the 
board  of  supervisoi-s,  and  allowed  or  rejected  in  the  order  of  presentation,  and 
must,  after  having  been  approved  by  the  board  of  supervisor's,  before  it  can 
be  paid,  be  presented  to  the  auditor  of  the  city  and  county  to  be  allowed,  who 
shall  satisfy  himself  whether  the  money  is  legally  due  and  remains  unpaid, 
and  whether  the  payment  thereof  from  the  treasury  is  authorized  by  law,  and 
out  of  what  fund.  If  he  allow  it,  he  shall  indorse  upon  it  the  word  •  allowed,' 
with  the  name  of  the  fund  out  of  which  it  is  payable,  with  the  date  of  such 
allowance,  and  sign  his  name  thereto.  Ko  demand  shall  be  approved,  al- 
lowed, audited,  or  paid,  unless  it  specify  each  several  item,  date,  and  value 
composing  it,  and  refer  to  the  law,  ordinance,  contract,  or  authority,  by  title, 
date,  and  section,  authorizing  the  same:  provided,  that  in  all  cases  demands 
shall  be  paid  in  the  order  of  their  approval  by  the  board  of  supervisors. 

"Sec.  17.  The  auditor  must  number  and  keep  a  record  of  all  demands  al- 
lowed by  him,  showing  the  number,  date,  date  of  approval,  amount,  and  name 
of  the  original  holder,  on  what  account  allowed,  and  out  of  what  fund  payable. 
The  demand  of  the  auditor,  on  account  of  his  monthly  salary,  may  be  audited 
.and  allowed  by  the  board  of  supervisors.  The  auditor  is  required  to  be  con- 
stantly acquainted  with  the  exact  condition  of  the  treasury,  and  every  lawful 
demand  upon  it,  and  shall  report  to  the  president  of  the  board  of  supervisors 
on  the  Monday  of  each  week,  or  oftener  if  required,  the  condition  of  each  fund 
in  the  treasury.  He  shall  keep  a  complete  set  of  books  for  the  city  and  county, 
in  which  shall  be- set  forth,  in  a  plain  and  business-like  manner,  every  money 
transaction  of  the  city  and  county,  so  tjiat  he  can,  at  any  time  when  requested, 
tell  the  state  of  each  and  every  fund,  where  the  money  came  from,  to  what 
fund  it  belonged,  and  how  and  for  what  purpose  it  was  expended;  and  also 
the  collections  made  and  the  money  paid  into  the  treasury  by  each  and  every 
officer.  He  shall  issue  all  licenses  and  permits,  except  as  otherwise  provided 
in  this  act,  and  countersign  all  warrants  on  the  treasury.  And  until  the 
general  election,  in  the  year  1859,  he  shall  receive  for  his  compensation  at  the 
^ate  of  $3,000  per  annum,  payable  from  the  salary  fund,  as  provided  in  sec- 
tion 36  of  this  act.  • 

"Sec.  18.  No  demand  upon  the  treasury  shall  be  allowed  by  the  auditor, 
or  approved  by  the  board  of  supervisors,  in  favor  of  any  person  or  officer  in 
any  manner  indebted  thei-eto,  without  first  deducting  the  amount  of  such  in- 
debtedness; nor  to  any  person  or  officer  having  the  collection,  custody,  or 
disbursement  of  public  funds,  unless  his  account  has  been  duly  presented, 
passed,  approved,  and  allowed,  as  required  in  this  act;  nor  in  favor  of  any 
officer  who  shall  have  neglected  to  make  his  oflicial  returns,  or  his  reports,  in 
writing,  in  the  manner  and  at  the  time  requii;ed  by  law,  or  by  the  regulations 
established  by  the  board  of  supervisors;  nor  to  any  officer  who  shall  have 
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neglected  or  refused  to  comply  with  any  of  the  provisions  of  this  or  any  other 
act  of  the  legislature  regulating  the  duties  of  such  officer,  on  being  required 
in  writing  to  comply  therewith,  by  the  president  of  the  board  of  supervisors, 
or  the  supervisor  of  his  respective  district. " 

"Sec.  2^3.  Every  officer,  or  other  person,  having  the  control,  collection  or 
custody  of  any  money  collected  for  taxes,  licenses,  water-rents,  fees  of  office, 
or  for  any  other  account  not  otherwise  herein  provided,  shall  pay  the  same 
into  the  treasury  on  the  Saturday  of  each  week;  and  shall  on  the  same  day 
file  the  treasurer's  receipt  with  the  auditor;  and  shall  at  the  same  time  file 
with  the  auditor  a  statement,  under  oath,  of  the  sources  from  whence  the 
money  came,  and  that  the  money  so  paid  over  is  tl)e  total  amount  collected 
since  his  last  payment;  and  such  statement  shall  also  be  filed  in  duplicate 
with  the  clerk  of  the  board  of  supervisors.  If  the  county  clerk,  recorder, 
sheriff,  clerk  of  water-works,  harbor  master,  or  any  other  officer  or  person 
having  the  control  or  custody  of  any  money  collected  for  or  belonging  to  the 
state  or  city  and  county,  or  any  money  collected  for  feos  which  this  act  pro- 
vides shall  be  paid  into  the  treasury,  shall  fail  or  neglect  to  pay  over  the  fees 
or  moneys  collected  by  him,  as  required  by  the  preceding  section,  or  shall  fail 
to  make  his  affidavit,  he  shall  forfeit  his  office;  and  it  shall  be  the  duty  of  the 
auditor  to  inform  the  president  of  the  board  of  supervisors,  in  writing,  of  such 
failure;  and  at  the  next  meeting  of  said  board,  after  the  said  president  shall 
receive  such  information,  the  said  board  shall  enter  an  order  requiring  such 
officer  to  show  cause,  on  a  certain  day,  why  such  office  should  not  be  declared 
vacant;  and,  upon  the  return-day  of  such  order,  or  at  such  time  as  the  mat- 
ter may  be  adjourned  to,  they  shall  proceed  to  hear  and  determine  the  matter; 
and,  if  such  officer  shall  be  found  guilty  of  such  failure,  his  office  shall  be  de- 
clared vacant." 

"Sec.  34.  The  board  of  supervisors  shall  not  have  power  to  levy  any  greater 
taxes  than  as  follows,  viz:  On  the  real  and  pei-sonal  estate,  except  such  as  is 
exempt  by  law,  througliout  the  city  and  county,  a  tax  of  100  cents  on  the 
$100;  such  state  taxes  as  the  laws  may  require,  and,  in  addition  thereto,  they 
shall  levy  for  Municipal  purposes,  on  all  real  and  personal  property  within 
the  city  limits,  except  such  as  is  exempt  by  law,  a  tax  of  100  cents  on  the  SlOO; 
also,  a  tax  for  road  purposes  of  5  cents  on  the  $100  on  the  property  outside, 
the  city  limits.  All  of  which  taxes  shall  be  levied  and  collected  strictly  in 
accordance  with  the  revenue*  laws  of  the  state,  except  as  may  be  otherwise 
provided  in  this  act:  provided,  that  nothing  contained  in  this  section  shall 
prevent  the  board  of  supervisors  from  levying,  in  addition,  a  tax  in  accord- 
ance with  an  act  passed  February,  1858,  entitled  •  An  act  to  amend  an  act 
passed  April  27, 1857,  entitled  "An  act  to  submit  to  the  people  of  the  counties 
of  Sacramento  and  El  Dorado,  a  proposition  for  the  construction  of  a  wagon 
road."  ' 

"Sec.  35..  The  revenue  derived  from  and  within  the  city  limits  for  munic- 
ipal purposes,  viz.,  taxes,  licenses,  harbor  dues,  water-rents,  and  fines  col- 
lected in  the  mayor's  court,  or  otherwise,  when  paid  into  the  treasury,  shall 
be  set  apart  and  appropriated  as  follows:  55, per  cent,  to  an  interest  and  sink- 
ing fund,  which  shall  be  applied  for  the  payment  of  the  annual  interest  and 
the  final  redemption  of  bonds  issued  for  city  indebtedness,  in  accordance  with 
the  provisions  of  this  act ;  15  per  cent,  to  a  salary  fund,  which  shall  be  ap- 
plied to  the  payment  of  the  salaries  of  municipal  officers  as  provided  in  this 
act;  8  per  cent,  to  a  school  fund,  which  shall  he  applied  to  the  support  of 
schools  within  the  city  limits;  and  the  balance,  22  per  cent.,  to  a  fund  to  be 
used  for  all  such  necessary  municipal  expenses  as  are  not  otherwise  provided 
for  in  this  section,  and  shall  be  called  the  *Contingent  Fund.' 

"Sec.  36.  The  revenue  collected  or  accruing  prior  to  the  first  day  of  Janu- 
ary, 1859,  throughout  the  city  and  county,  except  such  as  may  be  collected  for 
municipal  purposes  within  the  city  limits,  is  hereby  set  apart  and  appropriated 
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as  follows,  viz. :  Twelve  per  cent,  to  a  school  fund,  to  be  used  for  school  pur- 
poses as  provided  by  law ;  8  per  cent,  to  the  pauper  and  indigent  sick  fund; 
18  per  cent,  to  the  salary  fund;'  12  per  cent,  to  the  contingent  fund;  and  the 
balance  to  a  general  fund,  which  shall  be  applied  to  the  payment  of  the  out- 
standing auditor's  warrants  lawfully  drawn  on  the  trea3ury,  and  payable  in 
the  order  of  their  registry;  and  the  revenue  accruing  and  collected  for  the 
county  after  the  first  day  of  January,  1859,  when  paid  into  the  treasury,  25 
per  cent,  shall  go  to  the  interest  and  sinking  fund;  10  per  cent,  to  the  school 
fund;  8  per  cent,  to  the  pauper  and  indigent  sick  fund;  25  per  cent,  to  the 
salary  fund,  and  the  balance,  32  per  cent.,  to  the  general  fund,  all  of  which 
shall  be  exclusively  applied  to  the  several  purposes  for  which  such  funds  were 
set  apart;  and  if,  at  the  close  of  any  fiscal  year,  there  shall  remain  a  surplus' 
in  either  of  the  funds  mentioned  in  section  35,  such  surplus  moneys  shall  be 
transferred  to  the  interest  and  sinking  fund  provided  in  such  section  35;  and 
if  a  surplus  shall  be  found  at  the  end  of  any  fiscal  year  in  either  fund  men- 
tioned in  section  36,  such  surplus  shall  be  transferred  to  the  interest  and 
sinking  fund  mentioned  in  said  section  36,  and  any  transfer  of  any  sum  or 
surplus  from  one  of  the  funds  mentioned  in  section  35  and  section  36  to  an- 
other fund  made  at  any  other  time,  or  in  any  other  manner  than  as  provided 
in  this  act,  is  hereby  strictly  prohibited,  and  any  violation  of  such  provision, 
on  the  part  of  any  officer,  shall  constitute  a  misdemeanor,  punishable  by  fine 
of  not  less  than  $500,  or.imprisonment  in  the  county  jail  not  less  than  three 
months.  All  money  now  in  the  treasury  shall  be  appropriated  as  provided  in 
this  section. 

"Sec.  37.  For  the  purpose  of  liquidating,  funding,  and  paying  the  claims 
against  the  city  and  county  of  Sacramento  hereinafter  specified,  the  treasurer 
shall  cause  to  be  prepared  suitable  bonds  of  the  county  of  Sacramento,  not 
exceeding  the  sum  of  ^00,  and  for  the  city  of  Sacramento,  not  exceeding 
the  sum  of  $1,600,000,  bearing  interest  at  the  rate  of  6  per  cent,  per  annum, 
from  the  first  day  of  January,  1859,  and  payable  at  the  office  of  the  treasurer. 
Said  claims  shall  be  funded  in  the  order  of  their  reception;  shall,  in  the 
order  of  reception,  be  entitled  to  the  shortest  time;  and  one-fourth  of  the 
whole  amount  made  payable  on  the  first  day  of  February,  1888;  one-fourth 
on  the  first  of  February,  1893;  one-fourth  on  the  first  of  February,  1898;  and 
the  balance  on  the  first  of  February,  1903.  The  interest  on  said  bonds  shall 
be  made  payable  at  the  office  of  the  treasurer,  on  the  first  day  of  January  of 
each  year.  Said  bonds  shall  be  signed  by  the  president  of  the  board  of  super- 
visors, countersigned  by  the  clerk  of  the  board  of  supervisors,  and  indorsed  by 
the  treasurer,  and  shall  have  the  seal  of  the  city  and  county  affixed  thereto. 
Coupons  for  the  interest  shall  be  attached  to  each  bond,  so  that  they  may 
be  removed  without  injury  to  the  bond.  Said  coupons  consecutively  num- 
bered, shall  be  signed  by  the  treasurer.  It  shall  be  the  duty  of  the  book-keeper 
of  the  city  and  county,  and  the  treasurer,  each,  to  keep  a  separate  record  of 
all  bonds  issued,  showing  the  number,  date,  and  amount  of  each  bond,  to 
whom  issued,  upon  what  claim,  and  its  amount;  and  none  of  the  claims  herein 
specified  shall  be  liquidated  or  paid,  except  in  the  manner  herein  provided. 

"Sec.  38.  The  following  claims  shall  be  received  and  funded  under  the  pro- 
visions of  this  act:  First.  All  legal  debts  or  liabilities  against  the  county  of 
Sacramento,  which  may  be  unpaid  and  unprovided  for- by  this  act  on  the  first  day 
of  January,  1859.  The  annual  interest  and  principal  of  all  bonds  issued  for 
claims  mentioned  in  this  section  shall  be  paid  from  the  interest  and  sinking 
fund,  as  provided  in  section  36,  and  in  the  manner  otherwise  provided  in  this 
act.  Second,  All  legal  disbts  or  liabilities  against  the  city  of  Sacramento, 
which  may  be  unpaid  and  unprovided  for  by  this  act  on  the  first  day  of  Jan- 
uarj%  1859.  The  annual  interest  and  principal  of  all  bonds  issued  for  claims 
against  said  city,  sliall  be  paid  from  the  interest  and  sinking  fund  provided  in 
section  35,  and  in  the  manner  otherwise  provided  in  this  act." 
v.l5p.no.l2— 47 
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By  section  24  the  salaries  of  certain  officers  are  fixed,  and  it  was  declared 
that  these  salaries  shall  be  paid  out  of  the  salary  fund  provided  in  the  act. 
See  sections  35,  3G,  St.  1858,  p.  279.  The  salaries  of  the  president,  members 
and  clerk  of  the  board  of  supervisors,  county  auditor,  and  treasurer  were  to 
be  paid  one-half  out  of  the  salary  fund  provided  for  in  section  35  and  one-half 
out  of  such  fund  provided  for  in  section  36  of  the  act,  and  the  salaries  of  the 
sheriff,  county  clerk,  assessor,  district  attorney,  county  judge,  and  superin- 
tendent of  public  schools  were  to  be  paid  out  of  the  salary  fund  provided  for 
in  section  36.  By  the  last  clause  of  section  24  it  was  provided  that  "all  mu- 
nicipal officers  shall  be  paid  out  of  the  salary  fund  provided  for  in  section  35  of 
this  act."  Among  the  officers  mentioned  in  section  24  are  clerk  and  engineer 
of  the  water-works.  Laborer  at  water- works  is  also  mentioned.-  The  salary 
of  the  clerk  is  (ixed  at  $1,500  per  annum,  of  the  engineer  at  the  same  sum, 
and  the  pay  of  the  laborer  at  $75  per  month.  The  board  of  supervisors  is,  by 
section  7,  of  the  act,  empowered  to  elect  a  clerk  and  engineer  of  water- works. 
These  are  all  of  the  municipal  officers  who  are  to  be  paid  out  of  the  salary 
fund  provided  in  section  35.  The  laborer  of  the  water- works  is  doubtless  to 
be  paid  out  of  the  same  fund. 

It  will  be  seen  that  all  moneys  collected  by  any  officer  who  has  the  control, 
collection,  or  custody  of  any  money  collectefd  for  taxes,  licenses,  water-rents, 
fees  of  office,  or  any  other  account  not  otherwise  provided  in  the  act,  are  re- 
quired to  be  paid  into  the  treasury  on  the  Saturday  of  each  week.  Section 
28.  This  duty  is  enforced  under  the  heaviest  penalties,  which  are  prescribed 
by  section  28.  It  must  be  further  observed  that  the  revenues  of  the  citv  and 
county  are  set  apart  and  appropriated  to  certain  funds  therein  mentioned. 
By  section  35,  the  revenue  derived  from  and  within  the  city  limits  for  mun^ 
ipal  purposes  is  to  be  set  apart  and  appropriated  as  follows:  First,  55  per  , 
cent,  to  an  interest  and  sinking  fund;  second,  15  per  cent,  to  a  salary  fund; 
third,  8  per  cent,  to  a  scliool  fund;  fourth,  22  per  cent,  to  a  contingent 
fund. 

A  perusal  of  section  36  will  show  the  funds  created  by  that  act,  and  the 
distribution  to  be  miide  between  them.  But  let  it  be  noted  that  of  the  sink- 
ing and  interest  fund  of  section  35  (55  p^r  cent,  of  the  revenue  mentioned 
therein)  it  is  enacted  in  these  words:  "Which  shall  be  applied  to  the  pay- 
ment of  the  annual  interest  of  and  final  redemption  of  bonds  issued  for  city 
indebtedness,  in  accordance  with  the  provisions  of  this  act."  Section  35. 
The  most  cui-sory  perusal  of  sections  35  and  36  will  show  that  the  funds  therein 
mentioned  were  to  be  devoted  strictly  and  exclusively  to  the  payment  of  the 
demands  on  them  as  defined  by  the  act.  The  revenue  mentioned  in  section 
35,  derived  from  and  within  the  city  limits  for  municipal  purposes,  is  clearly 
defined  by  section  35  as  follows:  "Taxes,  licenses,  harbor  dues,  water-renU, 
and  fines  collected  in  the  mayor's  court,  or  otherwise,"  and  "when  paid  into 
the  treasury"  they  shall  be  set  apart  and  appropriated  to  the  several  funds  as 
set  forth  above.  It  should  be  further  noted  that  the  annual  interest  and 
principal  of  all  bonds  issued  for  claims  against  the  city  of  Sacramento  are  by 
section  38  to  be  paid/rom  the  interest  and  sinking  fund  provided  in  section 
35  of  the  act.  By  this  means  the  interest  and  sinking  fund  thus  created  is 
exclusively  devoted  -to  the  payment  of  the  interest  and  principal  of  the  bonds 
mentioned. 

The  plaintiff  in  this  action  is  the  holder  of  such  bonds  issued  under  the  act 
of  1858.  The  act  of  1858  was  before  this  court  in  Meyer  v.  Brown,  65  Cal. 
583,  4  Pac.  Rep.  25,  625,  and  it  was  there  held  to  be  a  contract  between  the 
bondholders  and  the  city  of  Sacramento  which  could  not  be  changed  to  the 
hurt  of  the  bondholders  by  subsequent  legislation  of  any  sort.  The  court, 
in  its  opinion,  drawn  up  by  Justice  Ross,  after  quoting  several  sections  of 
the  act,  among  others  section  35,  and  referring  to  others,  said:  "Having 
thus  made  provision  for  the  payment  annually  of  the  interest  on  the  bonds, 


\ 


Digitized  by 


Google 


Cal.]  BATES  V.  PORTER.  739 

and  ultimately  for  their  redemption,  the  legislature  offered  them  in  payment 
of  the  legal  claims  against  the  old  city  government.  The  offer  was  accepted, 
and  the  holders  of  the  latter  surrendered  their  claims,  in  consideration  of 
which  the  consolidated  government  issued  to  them  its  bonds,  pursuant  to  the 
provisions  of  the  act.  The  bonds  carried  with  them  the  pledge  of  an  annual 
tax  for  municipal  purposes,  on  all  real  and  personal  property  within  the  city 
limits,  except  such  as  is  exempt  by  law,  of  100  cents  on  the  $100,  55  percent, 
of  which  to  be  set  apart  and  jxppropriated  to  an  interest  and  sinking  fund,  to- 
be  applied  to  the  payment  of  the  annual  interest  upon  the  bonds,  and  to  their 
final  redemption.  The  tax  was  the  chief  security  offered  the  creditors  as  an 
inducement  to  accept  the  bonds  in  payment  of  their  claims.  When  the  bonds 
for  whose  payment,  with  interest,  provision  was  thus  made,  were  issued  and 
accepted  by  the  creditors  of  the  old  city  government,  a  contract  was  made,  as 
solemn  and  binding  and  as  much  beyond  subsequent  legislation  as  it  would 
have  been  if  made  between  private  persons.  These  views  will  be  found  sus- 
tained and  amplified  in  an  able  opinion  recently  rendered  by  tlie  supreme 
court  of  the  United  States,  in  a  case  entitled  Louisiana  v.  Pillsbury,  reported 
inl05U.  S.  278." 

This  should  be  regarded  as  settling  the  law  on  this  point.  Regarding  it, 
then,  as  settled  to  be  a  contract  between  the  city  and  the  bondholders,  the 
question  arises  as  to  the  terms  of  this  contniet.  The  point,  then,  to  be  con- 
sidered is  whether  this  contract  extends  to  and  embraces  within  its  terms  the 
gross  receipts  from  water-rentSy  or  does  it  only  include  the  net  receipts  after 
deducting  salaries,  expenses,  etc.?  This  must  be  determined  by  the  language 
of  the  act.  That  part  of  the  act  to  which  our  attention  is  particularly  called 
is  the  ftrst  clause  of  section  35.  That  clause  is  as  follows:  "The  revenue  de- 
rived from  and  within  the  city  limits  for  municipal  purposes,  viz.,  taxes, 
licenses,  harbor  dues,  water-rents,  and  fines  collected  in  the  mayor's  court,  or 
otherwise,  when  paid  into  the  treasury,  shall  be  set  apart  and  appropriated  as 
follows,"  etc.  The  section  then  proceeds  to  designate  the  funds,  as  stated 
above. 

Now,  it  is  said  that  the  word  "revenue"  is  defined  by  Worcester  to  mean: 
"(1)  Income  or  annual  profit  received  from  lands  or  other  property;"  and  "(2) 
the  income  of  a  nation  or  state  derived  from  the  duties,  taxes,  and  other 
sources  for  the  payment  of  the  national  expenses;"  and  we  are  referred  to  the 
definitions  given  by  Bouvier  and  Burrill.  Webster  gives  several  definitions, 
as  follows:  "(1)  That  which  retiirns,  or  comes  back,  from  an  investment; 
the  annual  rents,  profits,  interest,  or  issues,  of  any  species  of  property,  real 
or  personal.  (2)  Hence,  return,  reward;  as  a  rich  reijewwe  of  praise.  (3)  The 
annual  product  of  taxes,  excise,  customs,  duties,  rents,  etc.,  which  a  nation 
or  state  collects  and  receives  into  the  treasury  for  public  use. "  According  to 
the  last  definition  given  by  Webster,  the  annual  produce  of  taxes,  excise,  cus- 
toms, duties,  rents  collected  and  received  into  the  treasury  for  public  use  is 
revenue.  Then  whatever  of  taxes  is  received  into  the  treasury  is  revenue, 
and  this  accords  with  the  contention  of  appellant  here. 

Bronson,  J.,  in  explaining  the  word  "income,"  used  in  a  statute,  in  People 
V.  Supervisors  Niagara,  4  Hill,  20,  said:  "It  is  undoubtedly  true  that  « prof- 
its '  and  •  income '  are  sometimes  lised  as  synonymous  terms,  but,  strictly 
speaking,  *  income '  means' that  which  comes  in,  or  is  received  from  any  busi- 
ness or  investment  of  capital,  without  reference  to  the  outgoing  expenditures, 
while  •  profits '  generally  mean  the  gain  which  is  made  upon  any  business  or 
investment  when  both  receipts  and  payments  are  taken  into  the  account. 
*  Income,'  when  applied  to  the  affairs  of  individuals,  expresses  the  same  idea 
that  *  revenue  *  does  when  applied  to  the  affairs  of  a  state  or  nation;  and  no 
one  would  think  of  denying  that  our  government  has  any  revenue  because 
the  expenditures  for  a  given  period  may  exceed  the  amount  of  receipts." 

The  word  "revenue"  is  used  in  many  senses.    It  is  like  thousands  of 
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words  in  our  language, — ambiguous  in  meaning,  the  significance  of  which 
can  only  properly  be  determined  by  the  words  with  which  it  is  connected. 
Let  it  be  conceded  that  the  usual  and  ordinary  meaning  of  the  word  when 
used  alone  is  net  income, — that  which  remains  of  the  annual  income  of  prop- 
erty after  deducting  from  gross  receipts  the  expenses  incurred  in  producing 
the  gross  income:  still  we  must  resort  to  the  context  to  find  the  sense  in 
which  it  is  used  in  the  writing  presented  for  interpretation.  If  the  contest 
indicates  a  meaning  different  from  its  ordinary  and  popular  signification,  we 
must  q^opt  the  meaning  so  indicated ;  that  is,  indicated  by  the  words  of  the 
statute  or  instrument  in  which  it  is  used.  And  here  the  context  clearly  de- 
notes its  meaning.  It  is  the  revenue  deriyed  from  water-rents,  collected  and 
paid  into  the  treasury  which  is  spoken  of.  It  is  so  said  in  tlie  thirty-fifth 
section.  By  section  28  all  water-rents  are  to  be  paid  into  the  treasury.  None 
can  be  held  back.  The  collecting  officer  who  fails  to  pay  in  all  the  water- 
rents,  forfeits  his  office.  This  officer  must  pay  into  the  treasury  all  such 
moneys  on  Saturday  of  each  week,  and  must  on  the  same  day  file  the  treas- 
urer's receipt  for  such  payment  with  the  auditor,  and  shall  at  the  same  time 
file  with  the  auditor  a  statement,  under  oath,  of  the  sources  from  whence  the 
money  comes,  and  that  the  money  so  paid  over  is  the  total  amount  collected 
since  his  last  payment;  and  such  statement  shall  also  be  filed  in  duplicate  with 
the  clerk  of  the  board  of  supervisors.  The  above  provisions  are  enacted  in 
section  28  of  the  act  of  1858,  quoted  above  in  full.  The  penal  provisions 
above  referred  to  follow  in  the  succeeding  part  of  section  28. 

The  word  ** revenue"  has  the  same  meaning  in  section  36.  The  intent  is 
a  plain  one.  That  the  above  represents  its  terms  and  stipulations  we  have 
no  doubt.  Any  act  or  acts  of  the  legislature  making  any  change  in  it,  to  the 
detriment  of  the  creditor,  without  the  consent  of  the  bondholder,  are  utterly 
void.  This  court  so  held  in  Meyer  v.  Bioimi, supra,  and  still  adheres  to  that 
judgment. 

Much  is  said  as  to  the  expense  of  constructing  the  water- works,  and  that 
the  city  has  been  obliged  to  build  a  new  water-works.  We  cannot  hold  that 
any  such  considerations  can  alt«r  the  contract,  or  abridge  the  right  of  the 
creditor.  The  payment  of  the  expenses  of  conducting  the  works  is  provided 
for  in  the  act.  The  officers  and  employes  are  salaried,  (section  24,)  and  there 
is  a  fund,  called  a  "Salary  Fund,"  created  for  their  payment,  (see  section 
35;)  and  it  is  declared  of  the  salary  fund  that  it  "shall  be  applied  to  the 
paym(»nt  of  the  salaries  of  municipal  officers,  a^  provided  in  the  act,"  and 
for  all  other  expenses,  If  any  there  shall  be,  a  contingent  fund  of  22  per  cent, 
of  the  taxes,  licenses,  harbor  dues,  water-rents,  etc.,  is  provided  for  their  pay- 
ment. Of  this  it  may  be  said  that  if  the  funds  provided  for  in  the  act  are  not 
sufficient  to  pay  such  expenses,  resort  must  be  had  to  the  legislature  to  procure 
further  powers  to  raise  the  money  by  a  constitutional  act  of  that  body,  which 
is  not  allowed  by  any  act  to  divert  from  the  interest  and  sinking  fund  any 
portion  of  it,  without  the  consent  of  the  creditor. 

As  to  the  new  water-works,  and  the  payment  of  the  expense  of  building 
them,  it  may  be  baid  that  the  act  of  1858  has  no  reference  to  such  a  matter. 
If  new  water-works  had  to  be  built,  the  legislature  could  provide  for  their 
erection  without  interfering  with  the  funds  set  apart  for  the  payment  of  the 
bonds,  and,  if  it  did  not  do  so,  the  act  must  stand  as  it  passed.  It  would  not 
be  held  that  if  a  person  mortgaged  the  gross  proceeds  of  his  farm  to  his  cred- 
itor, that  he  could  take  part  of  these  funds  to  build  a  new  house,  when  the  old 
one,  from  decay,  had  fallen  and  ceased  to  be  habitable,  without  the  consent 
of  the  creditor;  or,  if  fertilizers  were  required  to  make  his  farm  productive, 
that  he  could  spend  any  portion  of  the  gross  proceeds  to  purchase  the  fertiliz- 
ing material.  The  necessities  of  the  farmer  may  have  great  weight  with  his 
moi-tgagee,  and  induce  him  to  consent  to  the  expenditure;  but  the  conti-act 
would  bind  him  without  sach  consent. 
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It  is  hardly  necessary  to  refer  to  the  position  that  for  a  long  time  the  bond- 
holder consented  to  a  withholding  of  the  moneys  due  him.  The  em  harass* 
ment  of  the  city  may  have  induced  this  waiting  on  the  part  of  the  bondholder; 
but  we  know  of  no  rule  of  law  which  would  authorize  us  to  hold  that  this  con- 
duct on  the  part  of  the  bondholder  abridged  or  altered  his  rights  under  the 
contract  as  made.  The  foregoing  conclusions  are  strengthened  by  the  fact 
that  the  boncjholder  took  his  securities  witiiout  the  right  to  sue  the  city  and 
county.  Section  1 .  The  city  had  no  existence  as  a  corporation  afte  the  act 
took  effect,  and  could  not,  therefore,  be  sued:  In  accordance  with  the  fore- 
going views,  the  judgment  must  be  reversed. 

The  prayer  of  the  complaint,  which  was  filed  on  the  twenty-ninth  of  Jan- 
uary, 1886,  is  as  follows:  "Wherefore  this  petitioner  prays  that  a  writ  of 
mandate  issue  from  this  court,  ordering  and  directing  the  respondent,  the 
treasurer,  Jamas  N.  PoHer,  to  set  apart  and  appropriate  to  said  interest  and 
sinking  fund  55  per  cent,  of  the  amount  received  from  the  water-rents  since 
the  first  Monday  in  April,  1885,  and  for  general  relief  in  the  premises,  and 
for  costs.  Also  that  the  respondent,  as  treasurer  as  aforesaid,  be  ordered,  and 
directed,  from  time  to  time,,  as  money  collected  from  water-rents  is  received 
by  him  as  treasurer,  to  set  apart  and  appropriate  55  per  cent,  thereof  to  the 
Interest  and  sinking  fund  of  said  city." 

The  court,  among  other  facts,  finds  the  following :  "  That  since  the  first  Mon- 
day in  April,  1885,  (the  beginning  of  the  fiscal  year  for  the  city  of  Sacramento,) 
and  prior  to  the  filing  of  petitioners'  petition  herein,  there  had  been  collected 
for  water-rents  within  the  city  of  Sacramento  the  sum  of  $43,763.15,  and  said 
sum  had  been  paid  to  the  respondent  as  treasurer  of  said  city.  Of  this  sum 
there  has  been  set  apart  and  appropriated  to  the  interest  and  sinking  fund  the 
sum  of  $6,600,  which  sum.is  55  percent,  of  the  amount  remaining  of  saidsum 
of  $43,763.15  after  paying  all  expenses,  including  salaries  for  operating  and 
maintaining  the  water- works  of  said  city.  That  all  of  said  $43,763.15,  except 
the  said  sum  of  $6,600,  and  except  $5,400  paid  to  other  funds,  the  balance, 
to-wit,  $31,763.15,  was  paid  out  by  said  treasurer  upon  warrants  drawn  by 
the  auditor  to  pay  bills  for  the  expenses  of  carrying  on  said  water- works,  which 
bills  were  audited  and  allowed  by  the  board  of  trustees." 

It  appears  from  this  finding  that  the  sum  of  $43,763.15  had,  since  the  first 
Monday  in  April,  been  collected  for  water-rents  and. paid  into  the  treasury. 
Of  this  sum  $6,600,  55  per  cent,  of  the  amount,  remained  "after  paying  all 
expenses,"  including  salaries  of  operating  and  maintaining  the  water- works. 
That  of  this  larger  sum,  except  $6,600  and  $5,400  paid  to  other  funds,  all  of 
it  had  been  paid  out  by  the  treasurer  upon  warrants  drawn  by  the  auditor,  to 
pay  bills  for  the  expense  of  carrying  on  the'  water-works,  which  bills  were 
audited  by  the  board  of  trustees. 

That  the  creditors  were  entitled  to  have  55  per  cent,  of  the  sum  of  $43,- 
763.15  set  apart  to  the  interest  and  sinking  fund  under  the  law  we  have  no 
doubt.  But  all  the  money,  except  the  suras  mentioned,  has  been  paid  out  as 
above  stated,  and  though  it  was  a  violation  of  law  and  of  the  rights  of 
the  bondholders,  such  wrong  cannot  be  redressed  in  this  action.  That  por- 
tion of  the  prayer  of  the  complaint  cannot  then  be  granted.  The  only  relief 
which  we  can  grant  is  to  command  the  treasurer,  as  money  collected  from  the 
water-rents  above  mentioned  is,  from  time  to  time,  paid  to  and  received  by 
him  as  treasurer,  he  shall  set  apart  and  appropriate  55  per  cent,  of  all  such 
moneys,  without  any  deduction  whatsoever,  to  the  interest  and  sinking  fund 
of  the  city  of  Sacramento. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court  below,  and 
said  court  is  directed  to  enter  judgment  as  above  stated.  Ordered  accord- 
ingly. 

We  concur:    Temple,  J.;  McKinstry,  J.;  Siiarpstein,  J. 
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Patekw^x,  J.,  {dU$enting. )  I  dissent.  The  legislative  awts  upon  whs^  p^ 
titit>ii*-r  bases  bis  d^iaznd  for  a  writ  of  mandate  herein  are  fully  set  forth  in 
Jfeyer  v.  Brown,  65  Cal.  5B4,  4  Pac.  Rep.  25. 625.  The  court  did  not  in  that 
case  deGne  the  word  ^'revenue"  as  used  in  the  act  <rf  1S58.  In  this  case  the 
meaning  of  that  word  is  the  direct  question  in  the  oontroT«sT.  By  an  wet 
approved,  and  which  took  effect  May  20,  1861,  section  35  was  amended  by 
aiding  tlie  following  provision:  "Provided,  however,  that  all  moneys  received 
from  water-rt*nts  shall  be  apj^lied,  so  far  as  may  be  necessary,  to  the  payment 
of  tbe  current  exj>en5e8  of  the  water- works,  exclusive  of  the  salaries  and  fees 
of  the  officers  thereof,  and  tbe  balance,  if  any,  shall  be  distribnted  as  is  here- 
inafter ill  tbis  section  provided." 

Tbe  act  ot  April  25,  18G3,  repealed  the  act  of  April  24, 18^,  conscdidating 
the  city  and  county  governments,  and  the  acts  amendatory  tbereof,  and  eman- 
cipated tbe  one  from  tbe  other,  and  incorporated  the  "City  of  Sacramento." 
In  section  26  of  tbis  act  the  language  of  section  35  of  the  act  of  1858  is  osed, 
except  that  tbe  word  ^^fiet*^  is  inserted  before  the  words  "water-rents,"  and 
in  section  27  it  is  provided  that  "all  revenues  derived  from  the  water- works 
shaJI  be  paid  into  a  fund  to  be  known  as  the  *  Water-Works  Fund,'  and  at  the 
end  of  every  three  months,  after  the  payment  of  all  necessary  expenses,  includ- 
ing salaries,  to  carry  on  and  keep  in  order  the  said  water- woito,  it  shall  be  the 
duty  of  tbe  auditor  to  apportion  the  residue,  if  any  there  may  be,  in  the  sara, 
profXirtlons  as  the  other  funds  of  the  city,  provided  in  section  26."  St.  IS^e 
p.  426. 

TJje  court  found  that,  "from  and  after  the  twenty-fifth  day  of  April,  1863, 
there  lias  been  apportioned  to  the  interest  and  sinking  fund  only  55  per  cent, 
of  the  amount  of  moneys  collected  from  water-rents,  which  remained  after 
tbe  payment  of  all  expenses,  including  salaries,  to  carry  on  and  keep  in  order 
tbe  water-works,  as  is  provided  for  by  the  act  of  April  25,  1863,  referred  to 
in  the  pleadings  in  this  cause." 

Assuming  that  tbe  meaning  of  the  word  "revenue"  must  be  gathered  from 
tbe  provisions  of  tlie  act  of  1858,  it  is  by  no  means  clear  that  it  was  intended 
to  be  there  used  in  tbe  sense  claimed  for  it  by  appellant.  "Revenue"  and 
"income"  are  used  interchangeably.  Thus  Bouvier  defines  "revenue"  to  be 
"tbe  income  of  tbe  government  arising  from  taxation,  duties,  and  the  like," 
and  defines  "income"  by  saying:  "The  word  *  income  *  means  the  gain  which 
proceeds  from  property,  labor,  or  business.  It  is  applied  particularly  to  indi- 
viduals. The  income  of  tlie  government  is  usually  called  revenue."  Burrill 
sajs  it  is  "that  which  returns  or  is  returned ;  a  rent,  income;  amount  of  profit 
received  from  lands  or  other  property."  He  defines  "income"  to  be,  "in  a 
strict  sense,  that  which  comes  in,  or  is  received  from  any  business  or  invest- 
ment of  capital,  without  reference  to  the  outgoing  expenditures.  In  a  looser 
sense,  income  is  used  as  synonjuious  with  profits." 

Under  a  will  which  required  the  executor  to  pay  the  income  of  the  estate  to 
the  widow  during  her  life,  Chief  Justice  Shaw  decided  that  "the  'income* 
mentioned  in  the  will  must  be  considered  tbe  net  income,  after  deducting  the 
taxes,  repairs,  and  ordinary  current  expenses  attending  the  estiite,  from  the 
gross  receipts  for  rents."     Watts  v.  Howard,  7  Mete.  482. 

In  Andrews  v.  Boyd,  3  Mete.  434,  the  court  said  "It  does  not  appear  to  us 
that  any  fair  distinction  can  be  raised  between  'income'  <ind  «  net  income.* 
« Net'  IS  a  term  used  among  merchants,* to  designate  the  quantity, amount,  or 
value  of  an  article  or  commodity,  after  all  tare  and  charges  are  deducted.  The 
income  of  an  estate  means  nothing  more  than  the  profits  it  will  yield  after  de- 
ducting the  charges  of  management,  or  tbe  rent  which  may  be  obtained  for 
'  tlie  use  of  it.  The  rents  and  profits  of  an  estate,  the  income  or  the  net  income 
of  it.  are  all  equivalent  expressionsr" 

In  view  of  the  uncertainty  as  to  the  meaning  the  legislature  intended  to  at- 
tach to  the  word  "revenue,"  in  the  act  of  1858,  the  mandatory  and  supple- 
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mental  acts  may  be  regarded  as  simply  rendering  its  true  meaning  certain, 
and  as  in  no  way  changing,  adding  to,  or  taking  from  it.  They  should  not 
be  declareii  void  because  of  the  insertion  of  the  word  "wet,"  unless  it  is  clearly 
repugnant  to  the  sense  in  which  the  words  "revenue  from  water-rents"  had 
been  used  in  the  original  act. 

But  conceding  that  a  change  in  the  meaning  and  operation  of  the  act  has 
been  worked,  we  think  it  is  one  the  legislature  might  make  without  impair- 
ing the  obligation  of  the  contract.  As  was  said  in  Meyer  v.  Brown,  "the  tax 
was  the  cliief  security  offered  the  creditors  as  an  inducement  to  accept  the 
bonds  in  payment  of  their  claims."  That  fund  is  fixed,  certain, — at  least  to 
a  minimum, — and  can  never  be  made  less  until  the  bonds  are  paid.    Section  34. 

The  receipts  to  be  derived  from  the  other  sources  are  not  fixed,  but  depend 
upon  ordinance  or  statutory  regulation  as  to  rates,  and  are  subject  to  be  dis- 
continued at  any  time.  The  city  authorities  may,  subject  to  legislative  con- 
trol, fix  water-r^ites  as  they  deem  best,  without  violating  any  vested  right. 
The  city  was  not  bound  to  keep  up  the  water- works  for  any  time  by  any  pro- 
vision in  the  act  of  1858.  When  the  old  works  became  worn  out  and  useless, 
the  city  was  under  no  obligation  to  put  up  new  works.  But  it  is  said  in  an- 
swer to  this  that  the  city  did  build  new  works,  and  is  receiving  rents,  and  so 
long  as  the  rents  are  received,  the  city  is  bound  to  set  apart  55  per  cent,  of 
the  gross  receipts.  This  answer  would  be  sound  if  there  were  anything  in 
the  act  ofvl858  requiring  the  city  to  fix  any  particular  rates,  or  any  provision 
fixing  a  minimum,  as  in  the  matter  of  taxes.  The  contract  still  exists,  its 
obligations  are  still  as  solemn  and  binding  as  they  were  under  the  act  of  1858, 
and,  for  aught  appearing  to  the  contrary,  the  changes,  if  the  new  provisions 
can  be  regarded  as  changing  the  original,  not  only  have  worked  no  injury  to 
the  creditors,  but  have  been  a  benefit  to  them  as  well  as  to  the  inhabitants  of 
the  city.  The  contract  being  one  which  by  its  nature,  so  far  as  certain 
sources  of  revenues  or  receipts  are  concerned,  depends  upon  contingencies 
and  expectancies,  we  think  it  clear  thjit  the  mode  and  manner  of  its  perform- 
ance is  within  the  control  of  the  legislature. 

There  has  been  no  attempt  to  repudiate.  On  the  contrary,  the  interests  of 
both  creditor  and  city  have  been  advanced.  In  1876  the  net  receipts  exceeded 
the  gross  receipts  of  1863.  If  new  water- works  had  not  been  erected,  the  rev- 
enue from  this  source  would  long  since  have  ceased  entirely.  Tliat  the  acts 
of  the  legislature  and  of  the  city  authorities  have  operated  beneficially  to  all 
interested  is  apparent,  we  think,  from  the  second  finding  of  the  court  below, 
which  is  as  follows:  "That  the  water- works  of  the  city  of  Sacramento,  which 
supplied  the  inhabitants  thereof  with  water  at  the  time  of  the  passage  of  the 
act  of  April  24,  1858,  and  at  the  time  of  the  issuance  of  the  bonds  for  city  in- 
debtedness provided  for  by  said  act,  gradually  became,  by  reason  of  decay  and 
the  growth  of  said  city,  insulBcient  to  supply  the  necessary  amount  of  water; 
and  in  1872  the  city  of  Sacramento,  in  pursuance  of  an  act  of  the  legislature 
of  said  state,  entitled  ♦  An  act  to  provide  the  city  of  Sacramento  with  a  better 
supply  of  water,'  which  act  was  approved  March  30,  1872,  adopted  the  Holly 
system  of  water-works,  and  purchased  a  new  site,  and  built  thereon  another 
building,  and  put  m  the  necessary  machinery  of  that  system. 

"By  the  old  system  for  supplying  water,  the  water  was  pumped  from  the 
Sacramento  river  into  tanks  or  reservoii-s,  and  from  thence  it  flowed  into  the 
city  mains  6r  water-pipes  by  gravitation  pressure.  By  the  Holly  system,  the 
water  was  pumped  from  the  Sacramento  rivei:  and  forced  directly  into  the 
city  mains  by  means  of  force  pumps  used  by  said  system.  Two  new  and 
costly  pumps  were  purchased  for  this  pui-pose.  By  said  Holly  system,  the 
pressure  on  the  mains  or  pipes  was  greatly  increased,  and  a  new  main  pipe  of 
increased  Strength  was  laid  along  I  street  of  said  city  for  the  pui-pose  of  con- 
ducting the  water  to  the  lesser  pipes  running  throughout  the  city  and  in  use 
under  the  old  system,  and  other  new  pipes  were  provided  when  necessary." 
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The  petition  shows  that  for  the  10  years,  including  and  next  preceding  the 
fiscal  year  1872-73,  the  gross  receipts  from  the  water-works  amounted  to  the 
sura  of  ^417,891,  and  the  net  receipts  $79,650;  and  for  the  10  years  following 
the  gross  receipts  were  $662,307,  and  the  net  receipts  $258,664. 

There  is  nothing  in  the  decision  in  Meyer  v.  Brown  opposed  to  the  views 
herein  expressed.  That  was  a  proceeding  to  compel  the  municipal  authori- 
ties to  levy  a  tax  of  100  cents  on  the  $100,  as  required  by  the  act  of  April 
24,  1858.  The  petitioner  alleged  that  said  ofiicers,  "although  requested  by 
plaintitf  to  levy  a  tax  of  100  cents  on  the  $100  as  required  by  said  act  passed 
April  24,  1858,  have  failed  and  refused  to  levy  the  tax  for  the  year  1883  as  re- 
quired by  said  act,  but  have  levied  a  diminished  tax  of  50  cents  on  $100." 
The  defendants  denied  that  they  were  required  to  levy  the  tax  claimed  by  pe-  . 
titioner,  and  averred  "that  the  tax  required  to  be  levied  by  section  34  is  not 
an  annual  or  continuing  tax,  and  that  the  same  was  levied  in  the  year  1859, 
and  the  power  to  levy  a  further  tax  under  said  section  is  exhausted."  That 
Whs  the  issue  and  the  only  issue  in  that  case,  and  what  is  said  in  the  opinion 
must  be  considered  as  referring  only  to  the  question  there  determined. 

I  concur:    Searls,  C.  J. 

McFarland,  J.,  {dissentmg,)  i  dissent  from  the  conclusion  of  th^  major- 
ity of  the  court,  and  concur  in  the  dissenting  opinion  of  Mr.  Justice  Patkr- 
so^.  It  must  be  remembered  that  the  water- works  in  question  are  conducted 
by  the  city  of  Sacramento  as  a  btmness,  just  like  the  business  of  any  other 
water  company,  or  of  any  mining,  manufacturing,  railroad,  or  mercantile 
company.  In  such  a  case  the  "revenue"  is,  of  course,  the  excess  of  receipts 
over  expenditures.  If  other  financial  miracles  could  be  wrought  as  easily  as 
the  turning  of  the  gross  proceeds  of  a  business  into  revenue,  "then  chapels 
had  been  churches,  and  poor  men's  cottages  princes'  palapes." 


(74  Cal.  1S8) 

People  v,  Bitancourt.    (No.  20,234.) 
(Supreme  Court  of  CtUifomia.    November  30,  1887.) 

1.  ExcEPTroNs,  Bill  of — Settlement — Application  to  SaPRSMB  Court — Petitiow. 

Pen.  Code  Cal.  §  1174,  provides  that,  when  the  judge  in  any  case  ret'ases  to  allow 
an  exception  in  accordance  with  the  facts,  the  party  may  apply  to  the  supreme 
court  to  prove  the  same.  Defendant's  counsel  moved  tli  j  supreme  court  to  have  a 
bill  of  exceptions  settled  according  to  the  facts,  but  did  not  set  out  in  the  petition 
wherein  the  bill  as  settled  was  incorrect,  nor  specify  the  facts  to  be  proven,  and 
their  materiality.    Hefd,  that  the  application  was  defective  and  must  be  denied. 

2.  Burglary — Indictment— Ownership  of  Building — Variance. 

An  information  charged  that  the  defendant  burglariously  entered  the  building  of 
one  B.,  "situttted,'*  etc.  The  proof  was  that  another  party  was  interested  in  the 
building  with  B.  It  did  not  appear  that  there  was  any  otner  building  in  the  lo* 
cality  corresponding  to  the  description  in  the  information.  Held,  under  Pen.  Code 
Cal.  §  956,  providing  tlmt,  where  the  oflense  involves  the  commission  of  a  private 
injury,  an  erroncms  allegation  as  to  the  person  injured  is  not  material,  tiiat  tlie 
variance  was  immaterial. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
D.  J.  TooHY,  Judge. 

G,  U.  Perry,  for  defendant.     Geo  H.  Johnson,  Atty.  Gen.,  for  the  People. 

By  the  CJourt.  In  this  case  there  is  a  preliminary  matter  as  to  the  bill  of 
exceptions,  concerning  which  the  facts  are  as  follows:  The  proposed  bill  was 
presented  to  the  judge  of  the  court  below  on  June  6,  1887.  On  June  7th  the 
appellant's  counsel  tiled  a  verified  petition  stating  the  presentation  of  the  pro- 
posed bill,  and  that  the  judge  "refuses  to  allow  certain  exceptions  of  said  de- 
fendant, "  and  praying  for  leave  to  make  proof  of  said  exceptions.  Upon  this 
petition  an  order  was  made  on  the  same  day  referring  the  bill  to  the  Honora- 
ble William  T.  Wallace  for  settlement.    On  June  15th  the  appellant's 
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counsel  filed  another  verified  petition  in  the  appellate  court,  stating  that  when 
he  appeared  before  Judge  Wallace  on  June  14th,  in  pursuance  of  notice,  "it 
was  then  and  there  discovered"  that  the  bill  of  exceptions  had  been  settled  by 
the  judge  before  whom  the  case  was  tried  on  June  13th,  and  forwarded  by 
him  to  the  appellate  court;  and  that  "said  bill  of  exceptions,  as  settled,  does 
not  conform  to  the  truth,"  and  praying  for  an  order  directing  Judge  Wallace 
to  proceed  with  the  settlement  of  a  bill  in  conformity  with  tlie  facts.  Upon 
this  second  petition  the  judge  of  the  court  below  filed  an  aflBdavit  stating,  in 
substance,  that  he  never  h^  refused  to  allow  any  exceptions,  but  had  taken 
the  whole  matter  under  advisement;  and  that  the  bill  had  been  settled  by  him 
on  June  6th,  "before  the  issuance  of  the  order  herein  by  the  supreme  court." 
The  statement  that  the  judge  never  refused  to  allow  any  exceptions  is  corrob- 
orated by  the  affidavits  of  the  district  attorney  and  the  short-hand  reporter. 
On  June  28th  the  appellate  court  rendered  a  decision  that  the  order  of  June 
7th  be  set  aside  for  insulBciency  of  the  petition,  and  because  uo  notice  of  the 
application  had  been  given  to  the  judge  or  the  district  attorney,  and  that  the 
petition  of  June  15th  was  insufficient,  and  that  it  be  denied  without  preju- 
dice. On  June  20th  the  appellant's  counsel,  pursuant  tp  notice,  made  a  mo- 
tion "for  an  order  to  have  the  bill  of  exceptions  in  the  above-entitled  action 
settled  according  to  the  facts;"  and  this  motion  was  submitted. 

It  is  settled  that  if  the  judge  before  whom  a  case  was  tried,  refuses  to  settle 
any  bill  of  exceptions, — that  is  to  say,  if  he  refuses  to  take  any  action  in  the 
matter, — and  the  refusal  is  without  cause,  he  may  be  compelled  to  take  action 
by  a  writ  of  mandamus,  {People  v.  Lee,  14  Cal.  610;  People  v.  Keyser,  63 
Cal.  184;  Lin  Tai  v.  HewilU  56  Cal.  117;  People  v.  Crane,  60  Cal.  279,)  al- 
though the  writ  will  not  issue  to  compel  the  settlement  in  any  particular  way, 
{People  s.  Judge  of  Tenth  District  Court,  9  Cal.  20.)  If  the  refusal  is  not  to 
take  any  action  whatever,  but  merely  to  settle  the  bill  in  accordance  with  the 
facts,  application  may  be  made  to  the  appellate  court  for  redress.  The  pro- 
vision is  that,  "if  the  judge  in  any  case  refuses  to  allow  an  exception  in  ac- 
cordance with  the  facts,  the  party  desiring  the  bill  settled  may  apply  by  pe- 
tition to  the  supreme  court  to  prove  the  same.  The  application  may  be  made  in 
the  mode  and  manner  and  under  such  regulations  as  thatcourt  may  prescribe." 
Pen.  Code,  §  1174.  Where,  however,  as  in  the  present  case,  the  bill  has  been 
settled  by  the  judge,  the  application  to  this  court  for  leave  to  prove  the  facts 
in  support  of  the  bill  of  exceptions  should  set  forth  distinctly  wherein  the  bill 
as  settled  is  incorrect,  and  specify  the  facts  which  it  is  desired  to  prove,  as 
well  as  their  materiality.  It  may  well  be  that  the  facts  which  the  applicant 
desires  to  substantiate,  and  the  exceptions  founded  thereon,  are  of  no  im- 
portance to  an  adjudication  of  the  cause.  The  remedy  provided  by  section 
1174  of  the  Penal  Code  should  be  resorted  to  only  in  aid  of  justice,  and  upon 
such  affirmative  showing  as  proves  the  judge  of  the  court  below  derelict  in 
some  particular  whereby  the  rights  of  the  applicant  are  jeopardized. 

The  application  is  defective  in  all  the  particulars  indicated,  and  must  be 
denied. 

Upon  the  merits,  the  question  is  whether  there  was  a  variance  between  the 
information  and  the  proof.  The  information  charged  that  the  defendant 
burglariously  entered  the  building  "of  one  C.  E.  Benedict,  situated  on  Nine- 
teenth avenue,  between  K  and  L  streets,  south  of  Golden  Gate  park,  in  the 
city  and  county  of  San  Francisco."  The  proof  was  that  one  J.  S.  Benedict 
was  interested  in  the  building  with  C.  E.  Benedict.  It  is  argued  that  the 
ownership  of  J.  S.  Benedict  was  matter  of  essential  description.  It  does  not 
appear  that  there  was  any  other  building  in  the  locality  which  would  cor- 
respond to  the  description  in  the  information,  and  we  think  the  variance  was 
immaterial.    Pen.  Code,  §  956;  People  v.  Edwards,  69  Cal.  369. 

The  motion  for  an  order  of  reference  is  denied,  and  the  judgment  and 
order  appealed  from  are  affirmed. 
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(74.Cal.  217) 

In  re  Estate  of  McConnell,  Deceased.    Graham  «.  Superiob  Court  o^ 
Colusa  Co.    (No.  12,246.) 

{Supreme  Court  of  Oallfomia.    Novfeniber  80,  1887.) 

Cbbtiorari— When  Lies— Review  op  Order  Authgrizinq  Executor  to  Mortgaov^ 
Decedent's  Estate. 

Leg.  Acts  Cal.  1887,  p.  116,  provide  for  the  mortgaging  by  an  executor  of  his  de- 
cedent's land.  Code  Civil  Proc.  g  963,  provides  for  an  appeal  to  the  supreme  court 
from  an  order  in  favor  of,  or  against  the  sale  or  "conveyance"  of,  real  property. 
Section  1215,  which  is  part  of  the  article  treating  of  recording  written  instrumenta, 
provides  that  '*  conveyance,"  as  used  in  this  article,  includes  every  instrument  in 
writing  by  which  any  estate  in  real  property  is  created,  aliened,  or  mortgaged. 
He/dj  tnat  the  word  *' conveyance"  in  section  963  included  mortgages,  and  that  a 
writ  of  certiorari  will  not  lie  to  review  an  order  of  the  superior  court  allowing  an 
executor  to  mortgage  his  decedent's  estate!. 

Commissioners'  decision.    In  bank. 

In  superior  court,  Colusa  county;  E.  A.  Bridgford,  Judge. 

Geo,  A.  Blanchard,  for  appellant,    ff,  M,  Abbep,  for  respondent. 

FooTE,  C.  The  petition  in  this  case  is  for  a  writ  of  certiorari  to  review 
the  decision  of  the  superior  court  of  Colusa  county,  in  making  an  order  au- 
thorizing an  executor  to  mortgage  the  lands  of  his  decedent,  under  a  statute 
approved  March  15,  1887,  to  be  found  on  page  115  of  the  Legislative  Acts  of 
the  year  1887.  It  is  contended  that  the  petition  sliould  be  dismissed,  because 
a  right  of  appeal  exists  (under  section  963,  Code  Civil  Proc.)  from  the  order 
of  the  court,  which  it  is  sought  to  have  reviewed  by  this  tribunal.  The  words 
of  that  section  pertinent  to  the  matt-er  in  hand  are:  "An  appeal  may  be  taken 
to  the  supreme  court  from  a  superior*  court  in  the  following  cases:  (1) 
*  *  *  (2)  *  *  *  (3)  From  a  judgment  or  order  granting  or  refusing 
a  new  trial,  *  *  *  or  iigainst  or  in  favor  of  directing  the  partition,  sale, 
or  conveyance  of  real  property. " 

If  the  word  "conveyance,"  as  above  used,  can  be  held  to  include  "mort- 
gage, "  then  undoubtedly  the  right  of  appeal  existed  from  the  order  made  in 
the  premises,  and  the  petition  filed  herein  must  be  dismissed.  It  is  true  that 
it  is  a  well-settled  rule  of  this  court  that  a  mortgage  "is  merely  a  lien  upon 
and  passes  no  estate  or  interest  in  the  mortgaged  premises,  except  for*  pur- 
poses of  taxation."  Williams  v.  Mining  Ass'n,  66  Cal.  201,  5  Pac.  Rep.  85, 
and  cases  cited.  But  that  was  intended  merely  to  define  the  nature  of  the  in- 
terest which  passed  to  the  premises  included  in  the  mortgage.  It  did  not  de- 
clare what  the  legislative  intent  was  in  using  the  word  "conveyance"  in  sec- 
tion 963,  suprat  as  affecting  the  right  of  appeal.  Section  1215  of  the  Civil 
Code,  which  is  a  part  of  the  article  treating  of  the  recording  of  written  instru- 
ments, is  as  follows:  "The  term  •  conveyance,'  as  used  in  sections  1213  and 
1214,  embraces  every  instrument  in  writing  by  which  any  estate  or  interest 
in  real  property  is  created,  aliened,  mortgaged,  or  incumbered,  or  by  which 
the  title  to  any  real  property  may  be  affected,  except  wills. 

In  Hassey  v.  Wilke,  55  Cal.  528,  the  word  "conveyance,"  as  used  in  sec- 
tions 1213  and  1215  of  the  Civil  Code,  is  held  to  embrace  raoi-tgageS.  From 
this  it  will  be  perceived  that  the  word  "conveyance"  has  been  used  by  the 
legislature  in  a  sense  which  would  include  the  term  "mortgage."  And,  con- 
sidering that  much  importance  must  necessarily  be  attached  to  such  an  order 
as  that  which  authorizes  the  "mortgaging"  of  a  decedent's  land  by  his  exec- 
utor, it  would  appear  that  when  the  legislature  placed  the  word  "convey- 
ance" in  section  963,«tfpra,  it  must  have  intended  it  to  be  taken  in  a  broad 
and  comprehensive  sense,  similar  to  that  given  to  it  in  the  sections  of  the  Civil 
Code,  supra. 
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Since  the  right  of  appeal  existed  from  the  order  under  consideration,  it  fol- 
lows that  the  writ  of  certiorari  cannot  be  invoked.  Section  1068,  Code  Civil 
Proc;  Hayne,  Xew  Trials,  §  302. 

Por  these  reasons  the  writ  prayed  for  should  be  denied,  and  the  petition 
dismissed. 

I  concur:    Belcher,  C.  C. 

Hayne,  C,  took  no  part  in  this  decision. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  writ 
Is  denied  and  the  petitioner  dismissed. 


(2  Cal  Unrep.  812) 

People  t?.  City  and  County  of  San  Prancisco.   (No.  11,456.) 

{Supreme  Count  of  Calif oniia.    November  30,  1887.) 

1.  PoBLio  Lands — Decbkr  awd  Patbnt — Boundaries — Conflicting  Titles. 

a  decree  of  tlie  United  States  circuit  court,  continuing  a  Mexican  grant  of  lands, 
described  them  as  a  tract  lying  above  bi>;h-water  mark,  bounded  on  three  sides  by 
the  sea,  and  on  the  other  by  a  direct  line  to  be  so  run  as  to  include  the  required 
quantity.  The  patent,  issued  by  virtue  of  the  authority  of  the  decree  and  in  pur- 
suance thereof,  granted  a  tract  of  land  described  by  courses  and  distances  which,  if 
followed,  would  include  a  larg^  tract  lying  below  high-water  mark,  to  which  the 
state  claimed  title  by  virtue  of  aqt  of  congress  of  Septeujber  28,  1850.  Heidj  in 
an  action  by  the  state  to  quiet  its  title,  that  the  patent  was  not  conclusive,  but  that 
the  decree,  by  virtue  of  which  it  was  issued,  was  entitled  to  be  read  in  connection 
tlierewith  in  determining  what  lands  were  conveyed,  and  that  the  natural  bounda- 
ries called  for  in  the  decree  would  overrule  the  courses  and  distances  of  the  patent.^ 

2.  Same— Action  to  Quiet  Title — Pleading. 

In  an  action  to  determine  an  adverse  claim  to  certain  lands  wherein  the  state  was 
plaintitf,  the  complaint  alleged  that  the  lands  were  below  high-water  mark,  and 
consequently  belonged  to  the  plaintiff  as  swamp  lands,  by  virtue  of  act  of  congress 
of  September  28, 1860;  that  the  defendant,  as  successor  in  interest  to  a  Mexican  cit- 
izen, obtained  a  decree  from  the  United  States  circuit  court,  confirmingMts  title  to 
a  tract  of  land  described  as  included  between  certain  boundaries,  and  as  lying  above 
high-water  mark.  The  patent,  issued  by  virtue  of  this  decree,  described  a  tiactof 
land  by  courses  and  distances  which,  if  followed,  would  include  the  lands  in  dis- 
pute. Held,  that  the  complaint  stated  a  good  cause  of  action,  in  that  if  the  allega- 
tions were  true  the  plaintiff  would  be  entitled  to  a  decree,  and  a  demurrer  tliereto 
should  be  overruled.  ^ 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Prancisco; 
J.  P.  Sullivan,  Judge. 

Phillip  9.  Galpin  and  E,  C  Marshall,  Atty.  Gen.,  for  appellant.  John 
Lord  Love,  City  &  Co.  Atty.,  and  Garber.  Thornton  <&  Bishop,  for  respond- 
ents. 

Paterson,  J.  Tliis  is  an  action  to  detennine  an  adverse  claim  to  150  acres 
of  land,  more  or  less,  situated  at  the  northern  extremity  of  the  peninsula  of 
San  Prancisco,  and  the  appeal  is  from  a  judgment  rendered  in  favor  of  the 
defendant  on  demurrer  to  the  complaint. 

It  is  alleged  in  the  complaint  that  the  premises  in  dispute  were  below  ordi- 
nary high- water  mark  at  the  date  of  the  purchase  from  Mexico,  and  ever  since 
have  been;  that  on  September  28,  1850,  the  congress  of  the  United  States 
passed  an  act  grfinting  to  the  state  the  swamp  lands  within  her  hmits;  that 
the  lands  in  dispute  were  and  are  swamp  lands,  and  that  the  title  thereto  is 
in  the  state;  that  by  the  treaty  of  Guadalupe  Hidalgo  and  the  act  of  March  3, 

'In  cases  of  conflict  in  the  description  of  land  in  a  deed,  between  courses  and  dis- 
tances on  the  one  hand,  and  monuments  on  the  other,  the  latter  mnstcontrol.  Church 
v.  Stiles,  (Vt.)  10  Atl.  llep.  674;  McAuuinch  v.  Freeman,  (Tex.)  4  S.  W.  Hep.  369,  ^nd 
note. 
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1851,  the  United  States  guarantied  tbe  protection  of  the  property  of  all  Mexi- 
can citizens  within  the  state  at  the  date  of  the  conquest;  that  under  said  act 
of  March  3,  1851,  tlie  city  of  San  Francisco,  claiming  to  be  successor  in  in- 
terest of  the  pueblo  of  San  Francisco,  a  Mexican  citizen,  filed  a  petition  before  , 
the  board  of  commissioners  established  by  the  act  for  a  determination  of  its 
claim  to  four  leagues  of  land  on  the  peninsula  of  San  Francisco;  that  the 
board,  after  due  proof,  made  a  decree  in  the  premises;  that  the  cause  was 
afterwards  appealed  to  the  United  States  district  court  for  t'le  Northern  dis- 
trict of  California,  and  was  thence  transferred  to  the  circuit  court  of  the 
United  States  for  the  circuit  of  California  under  a  special  act  of  congress  of 
July  1,  1864;  that  the  circuit  court  made  a  final  decree,  adjudicating  tbe  case 
as  between  the  United  States  and  the  city  of  San  Francisco,  and  confirming 
the  claim  of  the  city  to  the  lands  tlierein  described,  which  decree  is  recited  in 
the  amended  complaint,  and  describes  the  premises  confirmed  as  a  "tract  sit- 
uated within  the  county  of  San  Francisco,  and  embracing  so  much  of  the  ex- 
treme upper  portion  of  the  peninsula  above  ordinary  high-water  mark  (as  the 
same  existed  at  the  date  of  the  conquest  of  the  country,  namely,  the  seventh 
day  of  July,  1846)  on  which  the  city  of  San  Francisco  is  situated,  as  will  con- 
tain an  area  of  four  square  leagues,  said  tract  being  bounded  on  the  north 
apd  east  by  the  bay  of  San  Francisco,  on  the  west  by  the  Pacific  Ocean,  and 
on  the  south  by  a  due  east  and  west  line  drawn  so  as  to  include  the  area  afore- 
said, subject  to  the  following  deductions,"  etc.  It  is  then  alleged  that  the 
premises  in  question  are  not  within  these  boundaries,  and  that  under  the  laws 
of  Mexico  the  pueblo  could  not  and  did  not  own  land  below  ordinary  high- 
water  mark,  nor  said  premises. 

The  complaint  further  avers  that,  for  the  purpose  of  carrying  out  the  de- 
cree, a  survey  was  made  and  approved  by  the  United  States  surveyor  general 
in  1867-68,  of  which  notice  was  duly  given  and  advertised  as  required  by 
statute;  that  objections  were  made  to  the  survey  by  parties  interested  in 
lands  embraced  therein,  and  affidavits  and  proofs  were  taken  in  support  of 
the  survey ;  that  the  surveyor  general  forwarded  to  the  commissioner  of  the 
general  land-office  a  copy  of  the  survey  and  objections  and  proofs,  with  his 
opinion  thereon;  that  after  a  full  hearing  of  the  parties  interested,  the  com- 
missioner, in  November,  1878,  decided  in  favor  of  the  survey,  but  allowing 
an  appeal  to  the  secretary  of  the  interior;  that  no  appeal  was  taken  by  the 
city,  but  the  military  authorities  appealed  from  that  part  of  tlie  decision  which 
related  to  the  Presidio  Reservation,  within  which  the  premises  in  dispute 
were  not  included;  that  on  the  appeal  the  secretary  reversed  the  commission- 
er's decision,  disapproved  the  survey,  and  ordered  a  new  survey,  and  trans- 
mitted his  decision,  directions,  and  instructions  to  the  commissioner;  that  a 
new  survey  and  plat  were  therefore  ordered  by  the  commissioner,  and  in  De- 
cember, 1883,  a  new  survey  and  plat  were  made  by  the  surveyor  general, 
which  included  the  premises  in  controversy;  that  the  surveyor  general  in- 
dorsed on  the  new  survey  his  certificate  that  the  same  was  made  in  accordance 
with  the  instructions  of  the  commissioner,  and  then,  having  signed  and  sealed 
the  same  with  his  official  seal,  returned  it  and  the  field-notes  of  the  survey  to 
the  commissioner  of  the  general  l^nd-office;  "that  thereafter  a  patent  in  due 
form  of  law,  based  upon  the  said  List-mentioned  plat  and  survey,  was  issued 
under  the  great  seal  of  the  United  States,  and  signed  by  the  president  thereof, 
which  purported,  by  virtue  of  the  authority  of  said  decree,  and  in  pursuance 
thereof,  to  grant  and  convey  to  the  city  of  San  Francisco"  the  land  embraced 
in  said  last-mentioned  survey,  and  including  the  premises  in  controversy. 
The  complaint  then  alleges  the  consolidation  of  the  city  and  county,  and  its 
succession  to  all  the  rights,  title,  and  interest  of  the  city  under  the  decree, 
survey,  and  patent;  that  under  the  patent  and  otherwise  the  defendant  claims 
an  interest  in  the  premises,  and  that  the  patent  is  a  cloud  on  plaintiff's  title. 
The  premises  are  then  described  by  courses  and  distances  referring  to  "  Alardt 
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and  Minto's  survey  of  the  pueblo  of  San  Francisco,  filed  in  the  offlco  of  the 
surveyor  general  of  the  United  States,  in  the  city  of  San  Francisco,  June  23, 
1882." 

The  only  question  is,  does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action?  Upon  her  admission  into  the  Union,  the  state  of  Califor- 
nia became  the  owner  by  virtue  of  her  sovereignty  of  all  tide-water  lands 
within  her  borders,  lying  below  high-water  mark,  except  such  as  had  been 
disposed  of  by  the  Mexican  government  prior  to  the  treaty  of  Guadalupe  Hi- 
dalgo. The  territory  acquired  from  Mexico  was  by  the  express  terms  of  that 
treaty  taken  by  the  United  States  subject  to  the  trust  of  protecting  all  legal 
and  equitable  interests  of  prior  grantees  under  the  former  sovereign.  The 
state  could  not  take  more  than  the  United  States  received.  Necessarily,  there- 
fore, the  claim  of  the  state  by  virtue  of  her  admission  and  her  sovereignty  was 
subordinate  to  such  prior  equities,  and  subject  to  the  power  of  the  federal 
government  to  cotifirm  prior  Mexican  grants,  and  to  locate  grants  of  specific 
quantities  of  land  within  the  extreme  boundaries  of  larger  tracts.  Tesch- 
maker  v.  Thompson,  18  Cal.  11;  Ltix  v.  Haggin,  69  Cal.  255,  10  Pac.  Rep. 
674;  LeRoy  v.  Dunkerly,  54  Cal.  452. 

There  is  a  distinction  between  the  case  of  Qoodtitle  v.  Kihhe,  9  How.  471, 
and  cases  like  the  one  at  bar,  which  is  clearly  shown  and  explained  by  Chief 
Justice  Field  in  Teschmaker  v.  Thompson,  supra. 

The  United  States  government  has  exercised  the  power  vested  in  it,  and  has, 
through  its  courts,  and  the  officers  of  its  land  department,  attempted  to  define 
the  boundaries  of  the  four  leagues  of  land  to  which  the  city  of  San  Francisco, 
as  successor  in  interest  of  the  pueblo  of  San  Francisco,  a  Mexican  citizen,  was 
entitled.  The  court,  having  jurisdiction  to  hear  and  determine  the  right  of 
this  claimant,  finally  confirmed  its  claim  to  four  square  leagues  of  land  in  the 
extreme  end  of  the  peninsula,  giving  as  the  boundaries  thereof  on  the  west, 
the  ncfrth,  and  the  east  the  natural  lines  of  high- water  mark,  leaving  the 
southern  boundary  to  be  fixed  by  the  surveyor  on  such  a  line  as  would  include 
between  it  ;;nd  the  high- water  lines  north  of  it  said  four  square  leagues  of 
land.  This,  it  seems,  the  surveyor  did  not  do;  but  ignoring  the  natural 
boundaries,  fixed  by  the  court  in  its  decree  for  the  west,  north,  and  east,  ran 
his  lines  into  the  sea  below  high- water  mark,  and  included  within  his  descrip- 
tion of  the  tract  by  Tuetes  and  bounds  about  150  acres  of  land  belonging  to 
the  state.  Following  the  survey,  the  patent  describes  the  land  by  metes  and 
bounds,  and  the  only  questions  to  be  considered — if  it  be  true  that  the  United 
States  has  the  power  which  we  have  said  it  possesses — are,  can  the  decree 
be  read  in  connection  with  the  patent?  And  which  shall  control,  the  bound- 
aries given  in  the  decree,  or  those  given  in  the  patent? 

It  is  claimed  by  respondent  that  the  patent  is  conclusive  against  the  state 
as  .to  location  and  boundaries  of  the  pueblo  grant,  and  it  must  be  conclusively 
presumed  in  this  action  that  the  description  by  metes  and  bounds  conforms 
to  the  decree.  We  do  not  think  that  this  contention  can  be  maintained  in 
reason  or  upon  authority.  In  the  cases  cited  there  was  no  variance  between 
the  decree  of  confirmation  and  the  patent.  In  Teschmaker  v.  Thompson, 
supra,  the  grant  was  assumed  to  be  one  of  quantity  only  The  grant  was 
confirmed  by  the  court;  and  its  boundaries  as  defined  in  the  decree  were  fol- 
lowed in  the  patent,  which  was  Issued  in  November,  1857,  at  which  time  the 
federal  courts  controlled  the  surveys,  and  were  empowered  and  expected  to. 
make  them  conform  to  the  decree.  The  provisions  of  the  act  of  March  3, 
1851,  had  been  regularly  followed  by  the  tribunals  appointed  to  determine  tho 
claim  and  to  fix  tlie  boundaries  of  the  land.  There  was  no  variance  or  con- 
flict between  the  decree  and  the  patent  as  to  description,  and  the  court  there 
held  that  the  power  of  the  government  to  determine  the  question  as  to  the 
validity  of  the  claim,  and  the  extent  and  boundaries  of  the  land  having  been 
regularly  pursued,  the  patent  was  conclusive,  although  it  appeared  that  it  in 
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fact  included- lands  lying  below  high- water  mark.  The  defense  in  that  case 
was  that  the  land  belonged  to  the  state  of  California  absolutely,  by  virtue  of 
its  sovereignty,  and  that  the  government  of  the  United  States  could  not  by 
any  proceeding  had  under  the  act  of  March  3,  1851,  deprive  the  state  of  its 
title  thereto.  Ward  v.  Milford,  32  Cal.  365,  was  in  all  respects  like  Tesch- 
maker  v.  Thompson,  supra,  page  370. 

Many  of  the  cases  cited  relate  to  grants  with  no  specific  boundaries  what- 
ever. In  none  of  the  cases  cited  by  respondent  is  the  question  of  the  power 
of  the  officer  to  issue  a  patent  for  land  not  embraced  in  the  decree  considered. 
That  question  is  important  here,  because  the  land  in  controversy,  unlike  the 
public  domain  of  the  United  States,  was  not  within  the  jurisdiction  of  the 
land  department  of  the  government,  unless  placed  there  by  the  decree  of  con- 
firmation, and  because  the  only  unknown  or  undetermined  line  is  that  which 
bounds  the  tract  on  the  south  side.  Upon  all  other  sides,  the  high- water 
mark  is  the  monument  between  the  land  of  the  city  and  that  of  the  state.  The 
sea  is  a  fixed  boundary. 

As  stated  before,  the  government  of  the  United  States  is  in  duty  bound  to 
carry  into  effect  the  stipulations  contained  in  the  treatyof  Guadalupe  Hidalgo; 
but  the  power  to  do  so  must  be  exercised  in  the  manner  provided  by  congress, 
and  it  would  seem  that  when  congress  vested  in  the  federal  courts  the  power 
to  determine  the  rights  of  Mexican  claimants,  and  provided  (section  7)  that  in 
making  the  survey  the  surveyor  general  should  "follow  the  decree  of  confir- 
mation as  closely  as  practicable,  whenever  such  decree  designates  the  specific 
boundaries,"  and  that  "it  shall  be  the  duty  of  the  commissioner  of  the  general 
land-office  to  require  a  substantial  compliance  with  the  directions  of  this  sec- 
tion before  approving  any  survey  and  plat  forwarded  to  him,"  that  the  offi- 
cers of  the  land  department  are  as  to  such  lands  merely  auxiliary  to  the  court, 
with  special  and  limited  jurisdiction  to  carry  out  its  decrees.  Such  seem  to 
have  been  the  views  of  this  court  as  expressed  in  Mo7'e  v.  Mas'sini,  37  Cal. 
432,  where  the  patent  granted  certain  lands  described  by  metes  and  bounds, 
(following  the  survey,)  but  the  court  said:  "The  land  confirmed  is  bounded 
on  the  south  by  the  seashore,  and  the  land  included  in  the  survey  will  also  be 
held  to  be  bounded  on  the  south  by  the  seashore,  unless  the  calls  imperatively 
demand  other  boundaries.  When  the  decree  of  confirmation  fixes  the  exterior 
bounds  of  ^rancho,  whether  it  is  one  granted  with  specific  boundaries,  or  one 
of  a  specific  quantity  within  a  larger  area,  the  presumption  is  that  the  lines 
of  the  survey  coincide  with,  or  at  least  do  not  extend  beyond,  the  exterior 
limits  or  bounds  of  the  decree;  for  the  survey  is  not  an  independent  act,  but 
is  an  act  performed  under  the  decree,  and  preparatory  to  its  being  carried  into 
effect  by  a  patent.  *  *  *  It  appears  by  the  plat  that,  following  the 
courses  and  distances  of  the  survey,  portions  of  the  sea  will  be  included  in 
the  lines  of  the  rancho.  This  is  inconsistent  vrith  the  calls  of  the  decree  of 
confirmation,  which  confirms  a  tract  bounded  by  the  seashore. " 

In  that  case  the  patent  did  not  show  upon  its  face  that  any  land  below  high- 
water  mark  was  included  in  the  tract  granted,  but  the  fact  was  shown  at  the 
trial  by  witnesses, — surveyors.  It  is  true  the  patent  recited  the  description 
of  the  tract  as  confirmed  by  the  decree,  but  the  land  described  in  the  patent 
was  the  tract  as  surveyed,  giving  the  metes  and  bounds. .  The  recital  in  the 
patent  referred  to  in  the  complaint  herein  is  sufficient,  we  think,  to  connect 
'the  decree  with  the  patent  as  part  of  the  chain  of  title.  Recitals  of  this  char- 
acter show,  and  are  intended  to  show,  why  the  patent  was  issued.  They  pre- 
serve— like  recitals  in  deeds  between  individuals — the  connection  in  the  chain 
of  title;  are  binding  upon  the  grantee;  and  the  muniments  of  title  referred  to 
become  links  on  which  the  strength  of  the  title  may  be  tested.  Where  the 
deed  recites  the  record  of  the  authority  upon  which  it  is  made,  the*  record  re- 
ferred to  becomes  a  part  of  the  deed,  and  the  grantee  takes  with  notice  of  its 
limitations.    Cleveland  v.  Hallett,  6  Cush.  404;  Devlin,  Deeds,  §§  1000, 1003. 
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Upon  the  allegationa  of  the  complaint,  and  the  authority  of  Bfore  v.  Mas- 
sini,  supra,  we  think  that  the  plaintiff  would  be  entitled  to  read  the  decree 
in  connection  With  the  patent,  and  if  the  facta  stated  be  found  to  be  true, 
would  be  entitled  to  a  decree  quieting  title  to  the  lands  in  controversy.  In 
case  of  a  conliict,  courses  and  distances  must  yield  to  monuments.  Where 
water-courses,  or  mountains,  or  any  other  natural  objects,  are  called  for  in 
patents,  distances  must  be  lengthened  or  shortened,  and  courses  varied  so  as 
to  conform  to  those  objects.  Mistakes  in  distances  and  courses  are  more 
probable  and  more  frequent  than  mistakes  as  to  trees,  rivers,  mountains,  and 
other  objects  capable  of  being  clearly  and  accurately  fi^ced.  Mclver  v.  Walkert 
9  Cranch,  177. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer,  and  allow 
the  defendant  to  answer. 

^  We  concur    Searls,  C.  J.;  Thornton,  J.;  McKinstry,  J. ;  Sharpstein, 
J.;  McFarland,  J.;  Temple,  J. 


(74  Cal.  M3) 

Carit  tJ.  Williams  and  others.   (No.  9,747.) 
{Supreme  Ckmrt  of  Calif omia,    November  30,  1887.) 

1.  Insolvency — Dischabob — Debt  Reduced  to  Judgment  —  Review  o»  Causb  of  Ao^ 

TION. 

Defendant  applied  to  the  court  to  have  an  execution  against  hlni  stayed,  and  ^ 
judgment  satished,  by  reason  of  a  certificate  of  discliarge  iu  insolvency  proceedings, 
i/e/d,  that  the  court  had  the  right  to  go  behind  the  judgment,  and  examine  the 
pleadings;  and  where  they  showed  the  original  claim  was  created  by  fraud,  and 
not  barred  by  the  discharge,  it  was  not  so  merged  in  the  judgment  as  to  create  a  new 
debt  subject  to  be  discharged  by  the  insolvency  certificate. 

2.  Same — Denials  in  Anbweb — Pbesumptions  of  Avebments  of  Complaint. 

Defendant  moved  to  have  an  execution  set  aside,  and  the  issuance  of  any  further 
execution  stayed,  and  the  judgment  satisfied  on  account  of  his  discharge  under  the 
insolvency  act.  In  the  suit  in  which  judgment  had  been  entered  and  execution  is- 
sued, the  complaint  could  not  be  found,  buc  the  answer  was,  and  St  showed  that 
the  only  material  denials  were  as  to  the  commission  by  defendant  of  acts  of  fraud. 
ffeldf  that  it  will  be  presumed  that  the  judgment  was  founded  upon  allegations  in 
the  complaint  to  which  the  answer  was  responsive,  and  that  the  debtarose  through 
the  fraud  of  defejidant,  and  therefore  not  barred  by  the  discharge. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco;  T.  H.  Bear- 
ben,  Judge. 

Cook  cfe  Cook,  for  appellants.     Z).  H.  WJUttemore,  for  respondent. 

FooTE,  0.  This  is  an  appeal  from  an  order  denying  the  motion  of  the  ae- 
fendant  Andrew  Charles  to  set  aside  a  certain  alias  execution,  to  stay  the 
issuance  of  any  future  execution,  and  to  have  the  judgment  marked  "Satis- 
fled."  The  grounds  upon  which  the  appellant  based  his  contention  that  the 
motion  should  be  granted  were  that  he  had  been  discharged  as  an  insolvent 
from  any  and  all  obligation  either  to  pay  or  have  satisfied  in  any  manner  out 
of  his  property  the  judgment  upon  which  the  alia^  execution  issued.  It  ap- 
pears from  the  record  in  the  original  suit  that  the  second  amended  complaint 
filed  in  the  action  was  not  to  be  found  when  the  court  below  considered  the 
appellant's  motion,  and  that  it  was  upon  the  isslies  made  up  by  that  pleading, 
and  the  answer  filed  thereto  by  the  appellant,  that  the  cause  was  submitted 
to  a  jury,  who  returned  a  general  verdict  for  the  plaintiff  for  a  large  sum  of 
money. 

The  appellant  contends  that  even  if,  in  a  matter  of  the  kind  in  hand,  the 
court  could  look  behind  the  judgment,  to  the  record  in  the  action  where  it 
was  rendered,  to  ascertain  if  the  debt  claimed  to  have  been  discharged  by  the 
ceiiificato  of  the  couii;  presiding  in  the  insolvency  proceedings  was  created  by 
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the  appellant's  fraudulent  acts,  yet  that,  as  the  complaint  was  not  to  be  found, 
it  was  not  permissible  for  the  court  to  determine  that  the  ori^nal  debt  was 
founded  in  the  fraud  and  deceit  practiced  by  the  appellant.  In  this  we  think 
he  is  mistaken.  If  the  complaint  is  not  to  be  found,  but  the  answer  to  that 
complaint  is,  and  it  shows,  as  in  this  case,  that  the  only  material  denials  upon 
the  part  of  the  appellant  are  as  to  the  commission  by  him  of  acts  of  fraud,  it 
will  be  presumed  that  the  judgment  was  founded  upon  allegations  in  the 
complaint  to  which  the  answer  was  responsive,  and  that,  therefrom,  the  debt 
must  have  arisen  through  the  fraud  of  the  appellant.  The  latter  should  cer- 
tainly be  held  to  the  statements  of  his  answer;  and  as  that  is  devoted  to  a 
denial  of  specific  acts  of  fraud,  and  there  is  nothing  else  to  show  what  the 
allegations  of  the  complaint  were,  it  will  be  presumed  that  there  were  none 
other  than  those  to  which  the  answer  was  responsive,  unless  admitted  by  the 
answer  to  be  true. 

But  the  appellant  contends  that  the  court  below  had  no  nght  to  look  at 
anything  in  the  record  of  the  action  in  which  the  judgment  was  recovered, 
except  that  judgment;  that  the  original  debt  was  merged  in  the  judgment; 
that  the  latter  had  been  obtained  before  the  certificate  of  discharge  was  granted ; 
and  that  the  court,  upon  the  hearing  of  his  motion  to  stay  the  o/io^  execution, 
etc.,  was  bound  to  treat  that  judgment  as  covered  by  and  included  in  the 
certificate.  But  such  does  not  seem  to  have  been  the  views  in  similar  cases 
of  learned  judges  other  than  the  one  who  determined  this  contention  against 
the  appellant. 

This  court  has,  it  seems  to  us,  clearly  intimated  what  the  law  is,  as  to  such 
a  matter,  although  the  precise  question  here  involved  was  not  in  issue,  in 
Ivfday  V.  Carpentier,  14  Cal.  177;  saying,  after  citing  numerous  decisions  of 
other  courts :  "  The  j  udgment  is  but  the  original  debt  in  a  new  form.  *  *  * 
The  opposing  decisions  are  from  Massachusetts  and  Maine,  and  proceed  upon 
the  technical  doctrine,  so  pointedly  repudiated  in  Dresser  v.  Brooks^  that  the 
original  debt  is  merged  and  lost  in  the  judgment,  and  that  the  judgment  is  a 
debt  newly  created  and  conclusive  in  its  nature.  ♦  *  *  The  force  of  the 
reasoning  and  the  weight  of  authority  are  against  this  view."  And  in  that 
case  {Imlay  v.  Carpentier,  supra)  this  court  appears  to  have  agreed  to  the 
right  of  the  trial' court  to  go  behind  the  judgment,  and  look  into  the  plead- 
ings in  the  original  action,  with  a  view  to  grant  a  motion  to  set  aside  an  ex- 
ecution , 

In  Dresser  v.  Brooks,  3  Barb.  448,  it  is  said:  "These  cases  have  arisen  un- 
der our  insolvent  laws,  and  the  courts  have  uniformly  held  that,  in  an  action 
upon  a  judgment  to  which  a  discharge  under  the  insolvent  law  was  pleaded, 
they  would  look  behind  the  judgment  to  the  debt  on  which  it  was  founded,  in 
order  to  determine  whether  that  was  of  sdcli  a  character,  had  its  origin  at 
such  a  time  and  place,  and  between  such  parties,  as  to  be  within  the  provis- 
ions of  the  act. " 

Section  33  of  the  last  United  States  bankrupt  act  is  very  similar  in  its  pro- 
visions to  section  52  of  the  insolvent  act  of  this  state,  as  bearing  upon  the 
right  of  discharge  from  a  debt  created  by  fraud;  and  in  Re  Patterson,  2  Ben. 
166,  Judge  Blatchford  very  clearly,  and  as  we  think  conclusively,  disposes 
of  the  point  we  are  now  considering.  He  says:  "The  only  other  question  is 
whether  the  debt  is  once  excepted  by  section  33  of  the  act  from  the  operation 
of  a  discharge.  That  section  provides  that '  no  debt  created  by  the  fraud  or 
embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character,  shall  be  discharged  under  this  act.' 
It  is  claimed  by  the  bankrupt  that,  the  debt  in  this  case  being  in  the  shape  of 
a  judgment,  this  court  cannot,  in  applying  section  33.  go  behind  the  judg- 
ment, to  see  whether  the  claim  on  which  the  judgment  was  recovered  was 
created  by  fraud;  that  the  judgment,  which  is  now  the  only  debt,  was  created 
by  the  claim,  and  not  by  the  fraud;  and  that  although  the  judgment  was  cre- 
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ated  by  the  claim,  and  the  claim  by  the  fraud,  yet  the  judgment  was  not  cre- 
ated by  the  fraud.  This  view  is  unsound.  Wherever  the  debt,  no  matter 
whether  it  be  in  the  shape  of  a  judgment,  or  in  any  other  form,  was  created 
by  fraud,  had  its  root  and  origin  in  fraud,  there  it  is  not  to  be  disregarded. 
To  hold  that  the  recovery  of  a  judgment  in  an  action  where  the  gravamen  of 
the  complaint  is  fraud,  condones  that  very  fraud  by  so  merging  the  original 
claim  that  the  judgment  cannot  be  said  to  be  a  debt  created  by  the  fraud  set 
out  in  the  complaint  as  the  ground  for  recovering  the  judgment,  would  fritter 
away  entirely  the  good  sense  and  plain  intention  of  the  thirty-third  section. 
The  case  of  Bangs  v  Watson,  9  Gray,  211,  cited  to  sustain  this  view,  does 
not,  in  my  judgment,  support  it,  and  I  have  been  referred  to  no  case  which 
leads  to  any  such  conclusions." 

It  would  therefore  appear  that  the  court  below  had  a  right  to  go  behind  the 
judgment,  and  inspect  the  pleadings  in  the  original  action;  that  it  was  justi- 
fied from  an  inspection  of  the  defendant's  answer  in  concluding  that  the  only 
claims  made  by  the  second  amended  complaint  against  the  defendant,  which 
were  not  admitted  by  the  answer,  were  founded  upon  his  alleged  fraudulent 
acts;  and  that  the  jury  in  rendering  its  verdict  did  so  upon  the  issues  thus 
submitted  to  them;  and  that  the  original  claim,  created  by  fraud,  was  not  so 
merged  in  the  judgment  as  to  mi&e  it  a  new  debt,  and  subject  to  be  dis- 
charged by  the  court  granting  the  certificate  of  discharge  in  insolvency. 

It  follows  that  the  order  appealed  from  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


(74  Cal.  m) 

In  re  Estate  of  Sanderson,  Deceased.     (No.  9,653.) 

{Supreme  Court  of  Oalifomia,    November  80,  1887.) 

1.  Executors  and  Administrators — Liability  to  Acxxjunt— Laches. 

An  executor  failed  to  account  for  a  long  period,  and  pleaded  the  statute  of  lim- 
itations and  laches  to  a  demand  for  an  accounting.    Meld,  that  his  obligation  to 
account  was  continuous,  and  the  right  to  demand  one  could  be  asserted  as  long  as 
the  duty  remained  unperformed. 
-2.  Same — Accounting  and  Settlement — Exchanging  Currency  foe  Gold. 

An  executor  exchanged  $500  in  currency,  the  property  of  the  estate,  for  $370  in 
gold,  and  paid  a  coin  debt  of  the  estate,  getting  current  value  for  the  greenbacks. 
Ifeld^  that  he  was  only  liable  to  account  for  the  $370. 
8.  8ami&— Exceptions  to  Acoount— Submission  to  Jury. 

Code  Civil  Proc.  Cal.  ^^  1713-1716,  provides  that,  except  when  otherwise  enacted, 
the  provisions  of  part  2  of  the  Code,  relating  to  ordinary  actions,  shall  constitute 
the  rule  of  proceeding  in  probate  matters,  and  that  issues  of  fact  ioiiied  in  such 
proceedings  must  be  tried  as  provided  for  the  trial  of  contested  wills  by  section  1312. 
oections  163&-1638  provide  that  any  person  interested  in  an  estate  may  tile  excep- 
tions to  the  account  in  writing,  and  a  method  of  settling  the  account  He/d,  that 
exceptions  to  an  account  are  aids  to  the  court  in  his  duty  of  scrutinizing  it,  but  are 
not  Issues  of  fact  to  be  submitted  to  a  jury  on  demand  of  a  party  in  interest. 
4.  Same— Liabilities—Failure  to  Collect  Note — Presumption. 

Code  Civil  Proc.  Cal.  1 1631,  provides  that  an  executor  may  be  examined  upon 
oath  on  rendering  his  account.  Section  1613  provides  that  be  shall  be  charged  with 
the  estate  coming  into  his  hands  at  the  value  in  the  inventory  of  appraisement. 
Section  1615  provides  that  he  shall  not  be  responsible  for  debts  uncollected  if  it  ap- 
pear to  be  without  his  fault.  Section  1635  provides  that  any  person  interested  may 
contest  the  account.  An  executor  charged  himself  with  balance  of  a  certain  note 
and  mortgage  in  his  account  and  credited  himself  with  the  same  amount  uncol- 
lected. Hehl  that  the  presumption  was  that  he  could  have  collected  the  note,  in 
absence  of  showing  by  him  that  it  was  not  collected  without  any  fault  by  him,  and 
the  power  of  the  court  to  examine  the  executor  on  his  account  was  not  limited  by 
the  ract  that  no  specitic  objections  had  been  filed. 

v.l5p.no.l2— 48 
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5.  Samk«-Release  by  Heibs  or  Co-Executor. 

An  executor  of  an  estate  had  at  the  deatli  of  his  decedent  a  note  and  mortgage 
in  his  hands  belonging  to  him,  which  he  turned  over  to  his  co-executor,  who  col- 
lected part  of  the  debt.  He  called  the  attention  of  his  executor  to  thd  fact  that  the 
note  was  about  outlawed,  and  he  replied  that  he  knew  all  about  it,  and  would  look 
after  it.  The  statute  of  limitations  ran  against  the  note.  The  heirs  agreed  with  the 
executor  not  to  call  him  to  account,  and  that  an  order  settling  his  account  might 
be  filed  with  the  probate  court.  Code  Civil  Proc.  Cal.  ?  1613,  provides  that  each 
executor  shall  be  liable  for  all  the  estate  coming  into  his  hands.  Held,  that  as  the 
executor  was  not  liable  for  the  balance  of  the  note  uncollected  by  his  co-executor, 
and  could  not  be  called  upon  by  him  for  contribution  for  any  sum  he  might  have 
to  pay  for  his  failure  to  collect,* the  agreement  of  the  heirs  not  to  sue  the  executor 
could  not  therefore  operate  to  discharge  the  co-executor. 

6.  Same — Interest  on  Balances— Annual  Rests. 

When  there  has  been  great  delay  in  settling  an  estate,  the  court  is  justified  in 
charging  legal  interest  on  balances,  with  annual  rests. 

7.  Same— Order  Settling  Account— Appeal. 

An  order  was  entered  by  the  court  that  the  account  of  an  executor  '*  be,  and  the 
same  is  hereby,  allowed  and  approved,  except  as  to  the  matters  following,"  etc. 
Heldj  that  it  is  an  order  settling  an  account,  and  is  appealable. 

8.  Same— Appeal— Review— Defects  Waived. 

An  executor  asked  for  a  reversal  of  judt^ment  in  a  contest  of  his  account  because 
there  were  no  findines  by  the  probate  court.  There  was  nothing  in  the  transcript 
to  show  that  findings  we're  not  waived.  The  bill  of  exceptions  recites-that,  when 
the  *'statement  on  motion  for  new  trial  was  made,"  the  court  struck  out  an  allega- 
tion that  on  October  3, 1883,  counsel  was  asked  to  waive  findings,  and  refused.  The  - 
order  settling  the  account  was  of  October  llth.  Held  that,  for  aitght  that  appears, 
findings  may  have  been  waived  before  or  after  October  3,  1883,  and  the  matter 
struck  out  had  no  place  in  the  statement. 

9.  Appeal — Review- Credibility  of  Witnesses. 

Where  there  is  a  confiict  of  testimony,  the  court  below  is  the  judge  of  the  cred- 
ibility of  the  witnesses. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 
T.  Z.  Blakeman,  for  appellant.     Cope  cfe  Boydt  for  respondent. 

McKiNSTRY,  J.  1.  It  is  contended  by  appellant,  L.  A.  Sanderson,  ex- 
ecutor, that  a  new  trial  of  the  contest  of  his  account  should  be  directed,  be- 
cause the  court  below  failed  to  find  upon  the  issues  made  by  the  contest.  But 
the  transcript  contains  no  bill  of  exceptions  which  shows  that  0ndings  were 
not  waived,  if  findings  were  proper.  There  is  a  bill  of  exceptions  which  re- 
cites that,  when  the  '* statement  on  motion  for  a  new  trial"  was  settled,  the' 
judge  struck  out  from  the  proposed  statement  an  allegation,  "On  Octobers, 
1853,  counsel  for  contestants  requested  counsel  for  the  executor  to  waive 
findings  of  fact,  which  counsel  for  the  executor  declined  to  do,"  and  that  "the 
said  matter  so  struck  out  recited  facts."  The  trial  of  the  contest  took  place 
April  12th,  and  the  order  settling  the  account  was  made  and  entered  October 
11,  1883.  For  aught  that  appears,  findings  may  have  been  waived  at  the 
close  of  the  testimony,  or  before  or  after  October  3, 1883,  and  prior  to  the  en- 
try of  the  decree.  The  bill  of  exceptions  fails  to  show  distinctly  that  findings 
were  not  waived.  Moreover  the  matter  struck  out  has  no  proper  place  in  the 
statement, 

2.  Appellant  claims  that,  by  failing  to  contest  his  verified  account  upon  the 
specific  ground  that  the  balance  of  the  "Braly  note"  remained  uncollected  by 
reason  of  the  neglect  of  the  executor,  the  contestants  admitted  that  it  re- 
mained uncollected  without  any  fault  on  his  part.  Section  1631,  Code  Civil 
Proc,  provides  that,  on  rendering  his  account,  the  executor  may  be  examined 
on  oath  touching  any  property  or  effects  of  the  decedent.  .  The  power  of  the 
court  so  to  examine  him,  and  to  base  the  terms  of  its  decree  settling  the  ac- 
count upon  such  examination,  is  not  limited  by  the  circumstance  that  no  per- 
son interested  in  the  estate  has  filed  specific  exceptions  to  which  the  examina- 
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tion  is  appropriate.  To  hold  that  the  executor  should  be  entitled  to  the  ben- 
eflt  of  every  credit  to  himself  in  his  account,  which  is  not  specifically  objected 
to  by  a  party  in  interest,  would  be  to  deprive  the  court  of  its  wholesome 
supervision  over  the  accounts  of  executors  and  administrators,  to  encourage 
negligence,  and  open  tlie  way  for  fraud.  It  seems  to  have  been  held  in  Trot- 
ter's Case,  40  Miss.  711,  that  the  probate 'courts  of  that  state  "cannot  com- 
mand the  conscience  of  an  administrator  so  as  to  compel  him  to  conform  his 
returns  under  oath  to  the  views  of  the  court."  But,  as  we  have  seen,  section 
1631  of  our  Code  (Code  Civil  Proc.)  provides  in  terms  that  the  executor  or^ 
administrators  may  "be  examined."  And  in  addition  to  what  is  said  in  Es- 
tate of  Moore,  13  Pac.  Kep,  880,  and  in  Estate  of  Herteman,  15  Pac.  Rep.  121, 
the  power  of  the  court  to  go  behind  an  account,  and  its  duty  to  require  a  full 
and  fair  account,  was  recognized  in  Hirschfeld  v.  Cross,  67  Cal.  662,  8  PacJ 
Eep.  507,  and  other  decisions.  In  the  case  last  mentioned  this  court  said: 
"Tiie  probate  court  is  the  guardian  of  the  estates  of  deceased  persons,  and  has 
control  of  the  person  appointed  by  it  to  administer  the  estate,  subject  to  re- 
view as  provided  by  law," 

Even  if  it  should  be  conceded  that  an  account  presented  by  an  executor 
establishes  its  own  correctness  prima  faciei  the  account  should  at  least  show 
on  its  face  that  a  failure  to  collect  a  debt  due  to  decedent  was  not  the  result 
of  the  negligence  of  the  executor.  Every  executor  is  chargeable  with  the 
whole  of  the  estate  of  the  decedent  which  may  come  into  his  possession,  at 
the  value  of  the  appraisement  contained  in  the  inventory.  Code  Civil  Proc. 
1613.  No  executor  is  accountable  for  any  debts  due  decedent  "if  it  appears 
that  they  remain  uncollected  without  his  fault."  Id.  1615.  But,  if  it  do  not 
so  appear  to  the  court,  the  executor  must  be  held  answerable  for  the  amount 
of  a  debt  due  the  decedent  as  appraised  in  the  inventory.  In  the  account 
herein  presented,  all  that  appears  is  that  the  executor  is  debited  with  a  bal- 
ance of  the  Braly  note  uncollected,  and  that  the  executor  is  credited  with  the 
same  balance;  that  is,  that  a  portion  of  the  Braly  note  was  not  collected. 
Tliat  fact,  if  t^ken  as  true,  is  not  a  statement  that  it  remained  uncollected 
"without  fault"  on  the  part  of  the  executor.  There  is  no  presumption  here 
as  to  the  executor  having  done  his  duty.  The  presumption  is  he  could  have 
collected  the  note  in  the  absence  of  showing,  by  his  own  averment,  at  least, 
that  a  portion  was  not  collected  without  any  fault  in  him. 

The  Code  of  Civil  Procedure  provides  that,  at  the  hearing  for  settlement, 
"any  person  interested  in  the  estate  may  appear  and  file  his  exceptions  in  writ- 
ing to  the  account,  and  may  contest  the  same."  Section  1635.  An  excep- 
tion may  be  taken  to  an  account  for  that  credits  appear  therein  to  which,  as 
matter  of  law,  the  executor  is  not  entitled;  as  if  an  executor  shall  attempt  to 
set  off,  as  against  money  or  property  of  the  estate  which  has  passed  into  his 
hands,  individual  expenditures  of  his  own,  from  which  the  estate  could  re- 
ceive no  benefit,  and  for  which  it  was  in  no  way  responsible.  Here  the  con- 
testant of  the  account  of  the  executor  objected  that  it  appeared  therefrom  he 
liad  failed  to  charge  himself  therein  with  the  whole  of  the  principal  and  inter- 
est of  the  M.  A.  Braly  note  and  mortgage.  The  exception  called  the  attention 
of  the  court  to  the  fact  that,  by  his  account,  the  executor  sought  to  relieve 
himself  of  responsibility  as  to  part  of  the  Braly  note,  without  any  showing, 
even  by  entry  in  the  credits,  that  he  had  not  been  guilty  of  negligence.  More- 
over, the  account  is  expressly  excepted  to  "because  it  is  not  made  to  appear 
therein  that  the  Braly  note  remained  uncollected  without  the  fault  of  said  ex- 
ecutor." 

3.  But  appellant  contends  that  the  contestant  of  an  account  is  p^a^w^/^/ 
that  the  exceptions  in  writing  must  be  as  fully  and  accurately  drawn  as  d  com- 
plaint in  an  ordinary  civil  action;  that  the  account  as  presented  must  be  taken 
and  settled  as  correct  in  all  respects,  except  as  to  the  specific  exceptions  taken 
to  it;  that  at  the  trial  of  the  contest  no  evidence  is  admissible,  except  such  as 
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supports,  not  only  the  attack  upon  the  particular  items  referred  to  in  the 
specifications,  but  the  specific  averments  set  foith  in  the  specifications  as 
grounds  of  objection  to  the  paHicular  items.  And  appellant  claims  that,  un- 
der the  allegations  in  the  exceptions  as  to  the  Braly  note,  the  court  below 
should  have  allowed  no  testimony  to  prove  that  the  executor  had  been  guilty 
of  negligence  in  failing  to  collect  that  note.  In  New  York  the  practice  ob- 
tains of  permitting  objections  to  an  account  to  be  stated  in  the  most  general 
language,  although  the  surrogate  may  require  them  to  be  made  more  specific 
Under  a  general  objection  to  any  and  all  of  the  items,  it  was  there  held  that 
tlie  surrogate  could  inquire  into  and  scrutinize  the  account,  and  was  not  bound 
by  the  executor's  oath  thereto,  or  by  the  vouchers  produced  by  him;  and  in  ex- 
amining it  he  could  allow,  for  his  information,  any  person  to  point  out  errors 
and  defects  therein.  Red.  L.  &  P  Surrogates'  Courts,  (2d  Ed.)  672;  Peck  v. 
Sherwood,  56  N  Y.  615;  Buchan  v   RintouU  70  N.  Y.  1. 

Appellant  relies,  in  support  of  his  contention,  on  sections  1713-1716,  Code 
Civil  Proc.  By  sections  1713  and  1714,  the  provisions  of  part  2  of  the  Code 
— relating  to  proceedings  in  ordinary  actions — do  not  constitute  the  rules  of 
practice  in  probate  proceedings  when  "it  is  otherwise  provided;"  and  the 
provisions  of  part  2 — relating  to  new  trials  and  appeals — are  not  applicable 
when  "inconsistent"  with  the  provisions  of  the  title  in  which  the  sections  are 
found.  A  mode  and  manner  of  settling  accounts  of  executors  and  admin- 
istrators is  specially  provided,  which,  if  followed,  is  inconsistent  with  the  pro- 
visions relating  to  new  trials.  An  appeal  from  an  order  settling  an  account 
is  expressly  allowed  within  60  days.  Code  Civil  Proc.  963, 1715.  The  article 
and  chapter  referred  to  in  section  1716  relate  to  contests  of  the  probate  of 
wills.  Code  Civil  Proc.  1312.  The  suggestion  of  appellant  is  that  the  "ex- 
ceptions" permitted  by  section  1635  constitute  a  complaint  which  may  be  de- 
murred to  on  any  of  the  grounds  mentioned  in  section  631;  and  which,  if 
sufficient  in  form,  must  be  answered  by  the  executor;  that  the  issues  made  by 
such  complaint  and  answer  must,  on  the  demand  of  either  party,  be  tried  by 
a  Jury;  that  judgment  must  be  entered  against  the  party  to  whom  the  special 
verdict  is  adverse,  together  with  costs  in  favor  of  the  prevailing  party.  That 
the  procedure  thus  marked  out  is  singularly  inappropriate  as  a  mode  for  set- 
tling an  account,  which  it  is  the  duty  of  tlie  court  of  its  own  motion  carefully 
to  scrutinize,  appears  on  saying  it. 

It  may  aid  in  ascertaining  whether  the  legislature  has  required  the  procedure 
insisted  upon,  to  look  for  a  moment  at  the  history  of  the  laws  with  reference 
to  the  joinder  of  issues  of  fact  in  probate,  and  their  trial.  April  23,  1855,  the 
twentieth  section  of  the  act  of  May  1,  1851,  "to  regulate  the  settlement  of  es- 
tates of  deceased,"  etc.,  was  amended  so  as  to  provide:  "If  any  person  ap- 
pears and  contests  a  will,  he  shall  file  a  statement  in  writing  of  the  grounds 
of  his  opposition.  When  issues  shall  be  joined  in  the  probate  court  respect- 
ing the  competency  of  the  deceased  to  make  a  last  will  and  testanient,  or  re- 
specting the  execution  by  the  deceased  of  such  last  will  and  testament  under  re- 
straint or  undue  influence,  or  fraudulent  representations,  or  for  any  other  cause 
affecting  the  validity  of  such  will,  such  issue  or  issues  shall,  at  the  request  of 
either  of  the  parties  interested,  be  certified  immediately  to  the  district  court 
of  the  proper  county  for  trial  by  jury.  *  *  *  Upon  the  determination  of 
such  issue  or  issues  of  fact,  the  jury  trying  the  same  shall  render  a  special 
verdict  thereon,  and  the  finding  of  the  jury  shall  be  certified  by  the  district 
court  to  the  probate  court,  whereupon  the  probate  court  shall  proceed  to  admit 
such  will  to  probate  or  not,  according  to  the  facts  found  and  the  law."  St. 
1855,  p.  132.  Compare  section  1312,  Code  Civil  Proc.  The  original  act  of 
1850  (St.  1850,  p.  402,  §  295)  gave  an  appeal  to  the  district  court  from  cer- 
tain orders  of  the  probate  court,  including  "all  settlements  of  executors  or  ad- 
ministrators," and  provided  that,  on  filing  the  appeal  papers,  the  district  court 
should  be  possessed  of  the  cause,  to  re-examine  the  account  anew.    And  the 
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act  of  1851  (pages  486,  487.  §§  294,  -298)  attempted  to  give  like  appeals,  and 
provided  that  the  district  court  should  try  the  matter  anew.  Neither  act  pur« 
ported  to  declare  that,  on  such  appeal,  questions  of  fact  arising  upon  a  settle- 
ment of  accounts  should  be  tried  by  jury  in  the  district  court.  May  20, 1861, 
(St.  1861,  p.  628,)  section  20  of  the  probate  act  of  1851  was  again  amended  by 
providing  that  the  issues  of  fact  arising  on  the  contest  of  a  will,  which  might 
previously  have  been  sent  to  the  district  court,  should  be  tried  in  the* probate 
court,  and,  if  so  requested  by  a  party  in  interest,  by  jury.  Such  is  substan- 
tially the  provision  of  the  CJode  of  Civil  Procedure. 

Thus  it  appears  that,  prior  to  the  C!odes,  there  was  no  express  provision  of 
law  requiring,  nor  any  which  could  be  construed  to  require  by  implication, 
that  any  issues  of  fact  arising  in  the  probate  court  should  be  tried  by  jury, 
except  such  as  might  arise  upon  the  contest  of  the  probate  of  wills.  Are  sec- 
tions 1716  and  1717  to  be  read  as  commanding  the  proceedings  set  forth  in 
section  1312,  Code  Civil  Proc.,  and  those  which  immediately  follow,  to  be  re- 
sorted to  whenever  an  account  is  contested? 

In  Re  Estate  of  Moore,  supra,  the  question  was  fully  considered  and  dis- 
cussed by  Justice  Temple,  and  the  question  above  stated  was  answered  in  the 
negative.  The  court  there  held  that  sections  1716  and  1717  "should  not  be 
construed  as  granting  an  absolute  right  to  a  jury  t^rial  in  cases  in  which,  ac- 
cording to  the  course  of  the  common  law,  a  jury  trial  was  denied  as  inappro- 
piiate,  and  especially  upon  the  settlement  of  the  accounts  of  administrators ' 
and  executoi*s,  where  so  much  is  left  to  the  mere  discretion  of  the  judge,  and 
in  the  face  of  the  language  of  the  Code,  in  many  sections,  implying  that  the 
settlement  shall  be  by  the  court  Sections  1636-1638,  Code  Civil  Proc."  See, 
also,  the  remarks^ of  MoFaeland,  J.,  in  Estate  o/Hertman,  supra. 

There  may  be  a  manifest  propriety  in  requiring,  at  the  request  of  a  party, 
issues  of  fact  such  as  ordinarily  arise  ia  the  contest  of  the  probate  of  a  will, 
(was  the  testator  of  sound  mind?  was  he  subjected  to  undue  influence?)  to 
be  tried  by  a  jury.  But  the  proceeding  in  probate  for  the  settlement  of  an 
account  is  sui  generis,  bearing  but  a  distant  and  incomplete  analogy  to  the 
pixKiedurd  for  an  accounting  in  e<juity.  The  executor  or  administrator  de- 
rives his  power  to  act  as  such  from  the  will,  or  order  of  the  court,  but  in  his 
conduct  of  the  affairs  of  the  estate  he  is  subjected  largely  to  the  discretion 
and  control  of  the  court.  The  court  is  bound  to  protect  the  estate,  and,  as 
far  as  may  be,  the  rights  of  all  concerned.  Publication  is  had  that  all  inter- 
ested may  have  an  opportunity,  by  written  exceptions,  to  call  the  attention  of 
the  court  to  alleged  errors  or  defects ;  but,  in  the  absence  of  exceptions,  the 
court  may  and  should  inquire  into  any  matter  which  may  seem  to  the  court 
objectionable,  and  pass  judgment  thereon;  and,  in  the  presence  of  specific 
objections,  the  court  is  not  limited  to  the  specific  objections*  A  special  ver- 
dict must  pass  on  all  the  issues  by  presenting  the  conclusions  of  fact  bearing 
on  all.  Code  Civil  Proc.  624.  Section  1314,  relating  to  contests  of  wills, 
provides  that  the  jury  must  return  a  special  verdict  "upon  the  issues  sub- 
mitted to  them  by  the  court,"  upon  which  the  judgment  of  the  court  must  be 
rendered.  For  many  yeai-s  it  has  been  the  practice  in  this  state,  when  a  spe- 
cial verdict  is  desired,  to  cause  to  be  prepared  and  submitted  to  the  jury  spe- 
cial issues, — usually  in  the  form  of  questions, — and  it  would  seem  that  this 
practice  is  recognized  by  the  legislature  by  the  words,  "the  issues  submitted 
to  them  by  the  court."  In  «ises  of  contests  of  a  will  the  issues  must  be  such 
as  that  the  determination  of  them  will  leave  to  the  court  no  office  except  to 
enter  a  judgment  admitting  the  will  to  probate  or  rejecting  it.    Section  1314. 

But  if,  as  claimed  by  appellant,  when  an  account  is  contested,  the  trial  and 
evidence  must  be  confined  to  the  particular  items  excepted  to,  and  to  the 
grounds  of  exceptions  thereto,  no  judgment  settling  the  account  can  be  based 
on  a  special  verdict  of  a  jury  alorie,  unless  all  of  the  items  of  the  account  are 
excepted  to.    This  strengthens  the  presumption  that  the  statute  does  not  re- 
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quire  that  a  contest  of  an  account  must  be  submitted  to  a  jury  on  the  demand 
of  a  party  in  interest.  Even  if  it  should  be  conceded  that  there  are  any  issues 
of  fact,  other  than  those  arising  on  the  contest  of  wills«  which,  on  demand, 
must  be  submitted  to  a  jury,  in  conformity  to  the  requirements  of  the  Code 
{is  to  such  contests,  they  must  at  least  be  like — of  the  same  kind  as — those 
joined  in  contests  of  wills,  and  like  those  which  by  the  former  statutes  were 
directed  to  be  sent  to  tlie  district  courjt  for  trial.  It  would  seem  that  they 
must  be  such  the  verdict  whereon  would  be  determinative  of  an  order  or 
judgment  to  be  entered  by  the  coui*t,  and  not  merely  determinative  of  subor- 
dinate facts  which  may  be  considered  by  the  court  in  connection  with  other 
facts  in  making  its  order  of  judgment. 

We  are  clearly  of  opinion  tnat  exceptions  to  an  account  do  not  create  "is- 
sues of  fact  joined,"  such  as  must  be  submitted  to  a  jury  on  demand  of  a 
party  in  interest.  The  language  of  section  1635  does  not  of  itself  require 
the  elaborate  procedure  provided  for  in  sections  1312-1314.  No  time  is 
given  the  executor  to  prepare  to  meet  or  to  answer  the  exceptions ;  although, 
doubtless,  in  proper  cases,  the  court  may  grant  him  time  to  secure  further 
evidence  in  support  of  his  account  as  rendered.  On  the  day  .appointed,  or  on 
any  subsequent  day  to  which  the  hearing  may  be  postponed,  any  party  in  in- 
terest may  "contest  the  account."  True,  his  exceptions  must  be  in  writing, 
but  this  may  well  be  that  the  point  of  his  objections  shall  be  made  clearly  to 
appear  to  the  court.  It  is  proper,  and  we  believe  it  has  been  Ihe  practice,  to 
extend  to  contestants  the  wudest  latitude  in  amending  and  supplementing 
tlieir  exceptions.  What,  then,  is  the  purpose  of  section  1635?  To  us  it  ap- 
pears the  object  is  that  all  interested  may  inspect,  and,  if  it  is  desired,  object, 
to  the  account.  But  it  is  the  duty  of  the  court  carefully  to  scrutinize  the  ac- 
count, and  to  reject  all  claims  of  the  executor  illegal  in  themselves  or  unjust 
in  fact.  The  court  migiit  perhaps  overlook  particular  objections  .which  were 
not  called  to  its  attention ;  and  the  exceptions  are  permitted  in  aid  of  the  couit 
when  performing  its  duty  of  making  the  account  correct.  It  was  not  in- 
tended to  deprive  the  court  of  its  power  to  supervise  in  every  particular  the 
accounts  of  exe(Xutors  and  administi*ators,  a  power  conferred  for  the  protection 
of  all  interested,  including  infants,  and  oftentimes  adults  ignorant  of  their 
rights.  The  only  point  decided  in  Boughton  v.  Flint^l^  N.  Y.  485,  was  that 
an  auditor i  to  whom  objections  to  an  account  were  referred  by  the  surrogate, 
must  confine  the  inquiry  before  him  within  the  limits  of  the  reference. 

4.  It  is  said  by  appellant  that  the  evidence  would  not  support  a  finding  of 
such  negligence  on  his  part,  with  respect  to  the  Braly  note,  as  should  render 
him  liable  for  the  balance  thereof  uncollected.  But  even  if  the  testimony  of 
the  appellant  tends  to  prove  an  excuse  for  his  neglect,  for  the  reason  that  he 
was  not  specifically  advised  by  the  attorney,  Fabens,  of  the  necessity  of  com- 
raencinjj  an  action  to  foreclose  the  mortgage,  the  testimony  of  Weeks  was  to 
the  effect  that  the  attention  of  appellant  was  called  to  the  fact  that  the  Bmly 
note  would  "outlaw"  in  a  few  weeks,  and  that  appellant  did  know  of  the 
consequences  of  the  running  of  the  statutory  limitation.  It  was  for  the  court 
below  to  determine  the  credibility  of  the  several  witnesses. 

5.  It  is  insisted,  however,  that,  even  if  the  appellant  was  guilty  of  negli- 
gence, his  co-executor,  Weeks,  was  also  liable  for  negligence  in  the  same  mat- 
ter; that  their  liability  was  joint,  and,  the  devisees  having  released  Weeks  from 
all  liability  as  executor  unconditionally,  appellant  was  thereby  discharged 
from  liability.  Appellant  urges  that  any  negligence  on  the  part  of  the  execu- 
tors constituted  a  to7%  and  as  there  can  be  but  one  satisfaction  of  a  tort,  the 
release  of  one  of  them  released  both.  But,  for  a  neglect  of  their  duty  as  trus- 
tees, they  were  liable  as  for  breach  of  the  contract  obligations  they  took  upou 
themselves  as  executors.  Appellant  claims  that  if  the  executors  were  joint 
debtors,  the  release  of  one  released  the  other.  The  obligations  of  co-executors 
arise  from  their  contract,  and  are  several.    Although  one  may  iasome  cases 
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make  himself  liable  by  placing  the  other  in  a  position  to  do  wrong,  or  bj  aid- 
ing him  in  his  acts  or  misfeasances,  the  liability  is  still  the  several  liability  of 
each.  And  this  is  so,  even  if  it  be  conceded  the  devisees  or  legatees  may 
under  some  circumstances  claim  both  to  be  liable.  Whether  the  executor 
Weeks  was  guilty  of  negligence  in  not  taking  more  active  measures  to  enforce 
the  collection  of  the  Braly  note  and  mortgage,  which  was  in  the  possession  of 
the  appellant,  was  to  be  determined  by  the  evidence  below,  and  in  reviewing 
the  evidence  we  must  assume  the  testimony  of  Weeks  to  be  true. 

At  common  law,  executors  were  generally  liable  for  their  own  acts,  and 
not  for  the  acts  of  their  co-executors.  Each  executor  had  an  independent 
right  over  the  personal  property  of  his  testator;  he  might  sell  it,  and  receive, 
the  purchase  money,  and  give  receipts  in  his  own  name.  There  were,  in- 
deed, cases  in  which  both  of  the  executors  were  made  severally — ^perhaps 
jointly  and  severally — liable.  "If  an  executor  does  any  act  to  transfer  the  ' 
property  into  the  exclusive  control  of  the  co-executor,  and  thus  enables  his 
.  co-executor  to  misapply  the  same,  he  will  be  liable;  as  if  he  joins  in  drawing 
or  indorsing  a  bill  or  note,  or  delivers  or  assigns  securities  to  his  co-executor 
to  enable  him  to  receive  the  money  alone,  or  if  he  gives  him  a  power  of  attor- 
ney, or  does  any  other  act  that  enables  his  co-executor  to  misapply  the  money; 
and  so  it  was  held  *  that  if  by  agreement  between  the  executors,  one  to  re- 
ceive and  intermeddle  with  such  a  part  of  the  estate,  and  the  other  with  such 
a  part,  ea^h  of  them  will  be  chargeable  with  the  whole,  because  the  receipts 
of  each  are  pursuant  to  the  agreement  made  betwixt  both.'  Probably  the 
case  would  not  now  he  followed,  hut  it  illustrates  the  principle."  Perry, 
Trusts,  §§  421,  422,  and  cases  cited  in  notes.  And  so  if  an  executor  stands 
by  and  sees  aTjreach  of  trust  committed,  or  about  to  be  committed,  by  a  co- 
executor,  and  does  nothing  to  protect  the  estate,  or  to  call  the  defaulting  execu- 
tor to  account,  he  is  liable.  But  a  neglect  to  collect  a  debt  which  might,  with 
proper  exertion,  be  collected,  is  a  devastavit,  (Bouv.  Diet.,)  ^\v\di, devastavit 
by  one  of  two  executors  shall  not  charge  his  companion,  provided  he  has  not 
intentionally  or  otherwise  contributed  to  it;  for  the  testator's  having  mis- 
placed his  confidence  in  one  shall  not  operate  to  the  prejudice  of  the  other. 
Rowland  v.  Milforth,  Cro  Eliz.  319;  Williams.  Ex'rs,  bottom  p.  1820.  In 
the  American  note  to  the  same  page  are  collected  many  decisions  in  this  country 
to  the  effect  that  where  one  executor  merely  permits  his  co-executor  to  take 
possession  of  assets  without  going  further,  and  concurring  in  a  misapplica- 
tion of  tliem^  he  does  not  render  himself. responsible  for  the  receipts  of  his 
co-executor. 

The  extent  of  the  liability  of  one  executor  for  the  acts  of  his  co-executor 
will  depend  very  much  upon  the  circumstances  of  each  case.  Fonte  v.  nor- 
ton,  36  Miss.  350;  Noland  v.  Calvit,  12  Smedes  &  M.  273;  Clark  v.  Blount, 
2  Dev.  Eq.  51.  In  the  case  before  us,  the  note  and  mortgage  were  in  the 
exclusive  possession  of  the  appellant,  and  we  cannot  say  the  co-executor 
failed  in  reasonable  diligence  when  he  relied  upon  tiie  positive  statements  of 
appellant  that  he  knew  all  about  the  m^itter,  and  that  there  was  plenty  of 
time  to  attend  to  the  collection  of  the  Braly  note.  Such  was  the  effect  of  his 
declarations.  It  has  sometimes  been  broadly  stated  that,  if  an  executor  turn 
over  assets  which  he  has  received  to  his  co-executor,  he  becomes  responsible 
for  the  due  application  and  administration  of  those  assets  by  his  co-executor. 
The  rule,  as  settled  by  authority,  however,  and  as  laid  down  by  Williams  on 
Executors,  (bottom  p.  1823,)  is:  "If  an  executor  is  merely  passive  by  not 
obstructing  his  co-executor  from  getting  the  assets  into  his  possession,  the 
former  is  not  responsible.  If,  however,  the  one  in  any  way  contribute  to  en- 
able the  other  to  obtain  possession,  he  is  answerable,  notwithstanding  his 
n\otive  be  innocent,  unless  he  can  assign  a  sufficient  excuse,"  In  a  note, 
many  authorities  are  referred  to  in  support  of  the  text.  In  all  the  cases  there 
seems  to  have  been  some  circumstance  to  put  the  executor,  when  he  trans- 
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f erred  the  actaal  possession  to  his  co-executor,  on  his  gnard  against  possible 
misconduct  or  irresponsibiiitj  on  the  part  of  the  co-executor,  or  an  entire  ab- 
sence of  any  explanation  to  show  that  in  delivering  the  asset  to  his  companion 
he  acted  with  the  prudent  care  of  a  reasonable  person. 

The  English  case — Langford  v.  Qdscoyne,  11  Ves.  333 — goes  further,  per- 
haps, than  anj  other  cited  by  appellant.  A  bill  for  an  accounting  was  filed 
by  a  widow  against  the  three  executors  of  the  estate  of  her  deceased  husband. 
The  master,  in  his  report,  charged  all  three  of  the  defendants  with  a  certain 
sura,  which  (upon  advice  of  a  witness)  the  plaintiff,  in  the  presence  of  all  the 
executors,  had  delivered  into  the  hands  of  one  of  them,  Spurrel,  the  witness 
*  not  having  a  good  opinion  of  the  circumstance  of  Gascoyne,  another  of  the 
executors.  Spurrel  immediately  gave  the  money  over  to  Crascoyne,  who 
took  it  away.  The  witness,  before  the  master,  also  testified:  "Gasoojpie 
wets  reputed  not  to  he  in  good  circumstances.^  The  court,  with  hesitation, 
held  that  Spurrel,  as  well  as  Gascoyne,  was  properly  charged  with  the  amount, 
but  that  the  master  erred  in  charging  the  third  executor  with  it. 

In  Edmonds  v.  Crenshaw,  14  Pet.  166,  the  testator  by  his  will  directed  his 
property,  real  and  personal,  to  be  sold  by  his  executors,  and  the  proceeds  to 
be  by  them  invested  in  certain  stocks  for  the  benefit  of  persons  named  in  the 
wilL  The  property  was  sold,  and  the  account  of  sales  settled  with  the  ordi- 
nary by  the  executors.  One  of  the  executors  l>ecame  insolvent.  The  bene- 
ficiaries named  in  the  will  filed  a  bill  in  the  circuit  court  of  the  United  States 
to  compel  a  performance  of  the  direction  of  the  will.  The  solvent  executor 
stated  in  his  answer  that  the  moneys  were  not  invested  while  he  remained  in 
South  Carolina,  whore  testator  died,  because  the  sums  collected  were  small; 
and  that  he  removed  to  Alabama,  having  fii'st  delivered  over  to  his  co-execu- 
tor all  the  assets  of  the  estate  which  had  ever  come  into  his  hands,  and  taken 
the  receipt  of  his  co-executor  for  the  same,  which  he  filed  with  the  ordinary. 
The  parties  went  to  a  hearing  on  bill  and  aaswer.  The  executor  had  pro- 
ceeds of  the  sale  of  the  property  in  his  hands,  which  it  was  his  duty  to  see 
were  invested  as  directed  by  the  will.  The  supreme  court  held  that  the  exec- 
utor could  not  discharge  himself  by  paying  over  the  assets  to  his  co-executor, 
but  must  show  that  he  made  the  investment  required  by  the  will,  or  applied 
the  funds  in  some  other  manner  in  conformity  with  the  trust. 

In  Clarke  v.  Clarke,  8  Paige,  152,  an  executor  paid  over  all  the  moneys 
in  his  hands  belonging  to  the  estate  to  the  executrix,  testator's  widow.  The 
executor  contended  he  was  not  liable  because  by  the  terms  of  the  will  the 
widow  was  entitled  to  the  use  of  all  the  property  during  her  widowhood. 
The  court  held  the  widow  was  not  entitled  under  the  will  to  the  possession  of 
the  estate,  and  that  the  executor,  who  had  suffered  her  to  use  the  proceeds  of 
the 'property  for  her  own  purposes,  and  to  sell  the  last  piece  of  real  estate, 
when  the  proceeds  were  more  than  sufficient  to  pay  all  the  testator  owed,  was 
liable. 

In  Mesich  v.  Mesick  an  executor  had  assets  in  his  possession,  for  which 
he  had  given  a  receipt  undertaking  to  collect  the  same,  and  apply  the  proceeds 
in  the  manner  designated  by  the  testator.  He  afterwards  voluntarily  deliv- 
ered the  assets  to  his  co-executor,  without  any  "good  reason."  The  court 
held  that  while,  ordinarily,  an  executor  is  not  liable  for  money  received  by  his 
co-executor,  yet  when,  having  it  in  his  actual  possession,  he  hands  it  over  to 
his  co-executor,  he  will  only  be  exempted  from  liability  on  showing  good  rea- 
son for  having  done  so.     7  Barb.  120. 

Johnson  V.  Corbett,  11  Paige,  266,  holds  that  where  an  administrator  suf- 
fers or  permits  his  co-administrator  to  misapply  the  funds  of  the  estate,  when 
he  has  the  power  to  prevent  it,  he  is  liable,  in  equity,  for  such  misapplication, 
if  the  amount  misapplied  cannot  be  collected  from  the  co-ad  minlstrator.  This 
last  decision  would  seem  to  imply  that  his  liability  was  in  its  nature  that  of 
a  surety. 
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Chancellor  Kent  has  said,  speaking  of  the  liability  of  co-executors:  "The 
defendant  P.  is  not  responsible  for  the  devastavit  of  his  co-executor  C,  any 
further  than  he  is  shown  to  have  been  knowing  or  assenting  to  it  at  the  time. 
♦  ♦  ♦  Merely  permitting  a  co-executor  to  possess  assets,  without  going 
further  and  concurring  in  the  applictition  of  them,  does  not  render  an  exec- 
utor liable  for  the  receipts  of  the  other.  *  ♦  *  Each  executor  is  liable 
for  his  own  acts,  unless  he  hands  over  moneys  collected  or  received  to  his  co- 
executor,  or  joins  in  the  direction  or  misapplication  of  the  assets."  Suther- 
land  V.  Brushj  7  Johns.  Ch.  22. 

As  we  have  seen,  the  liability  of  an  executor  for  acts  or  omissions  of  his 
co-executor  depends  upon  the  circumstances  of  each  case.  Some  of  the  cases 
relied  upon  as  authority  for  holding  Weeks  liable,  are  cases  in  which  the  loss 
to  the  estate  Wiis  caused  by  malfeasance,  or  aflSrmative  misapplication  of  the 
assets  by  one  executor  which  the  other  could  have  prevented.  Some  were  cases 
in  which  assets  were  delivered  to  a  co-executor  who  was  insolvent,  or  whose 
probable  insolvency  was  known  to  the  executor  delivering  them.  In  some, 
money  collected  or  received  by  an  executor,  and  for  which  it  was  his  duty  to 
account,  was  turned  over  to  a  co-executor.  In  others,  the  executor  surrender- 
ing.the  money  or  assets  was  charged  by  the  will  with  some  special  duty  in  re- 
spect to  them ;  as  that  they  should  be  invested  in  a  particular  manner  under 
his  direction.  In  all  there  was  a  failure  to  make  tt  appear  that  there  was  good 
reason  for  passing  the  actual  possession  to  the  co-executor. 

In  the  case  at  bar,  the  Braly  note  and  mortgage  were  in  the  possession  of 
the  appellant  from  t^he  time  of  making  up  the  inventory  of  the  estate  until  the 
debt  was  barred  by  the  statute  of  limitations;  with  the  exception  of  a  brief 
period  near  the  commencement  of  the  administration,  when  they  were  in  the 
hands  of  counsel,  having  been  placed  in  his  hands  by  appellant.  Prior  to  the 
death  of  the  testator,  they  were  in  the  possession  of  Weeks  as  bis  attorney  in 
fact.  Precisely  how  or  when  they  passed  into  the  possession  of  appellant  does 
not  appear,  although  this  occurred  shortly  after  the  death  of  decedent.  The 
appellant  was,  and  continued  to  be,  amply  able  to  respond  for  all  the  assets 
that  passed  into  his  hands.  The  asset  was  not  collected  by  Weeks,  and  the 
money  paid  over  to  appellant.  And  the  testimony  of  appellant  supplies  a  suf- 
ficient reason  why  the  note  and  mortgage  were  placed  in  his  actual  custody: 
"The  note  was,  with  all  the  balance  of  the  papers,  placed  in  my  safe.  Cap- 
tain Weeds  had  no  safe,  and  I  kept  the  accounts  and  papers.**  We  think  that 
under  the  circumstances,  neither  upon  principle,  nor  on  the  weightof  author- 
ity, did  the  executor  Weeks  become  liable  for  the  balance  of  the  Braly  note,  in 
part  collected  by  appellant,  merely  from  the  fact  that  he  was  in  possession  ot 
it  (the  note)  at  the  time  of  the  testator's  death,  and  delivered  it  or  pei'mitted 
it  to  be  delivered  to  appellimt. 

Butis  this  the  case  of  the  "release"  of  one  of  two  joint  debtors?  Even  at  law 
it  IS  necessary  that  a  technical  release  under  seal  be  given  to  one  of  several 
debtors  jointly  bound,  in  order  that  the  others  may  avail  themselves  of  it  as  a 
dischar>(e.  Armstrong  v.  Hayward,  6  Cal.  183;  Prince  v.  Lynch,  38  Cal. 
631.  The  provisions  of  our  Code  with  reference  to  the  effect  of  a  release  of 
one  of  several  joint  obligors  have  no  application  here,  as  the  liability  of  Weeks, 
if  it  accrued  at  all,  accrued  prior  to  the  adoption  of  the  Codes.  At  common 
law  a  release  of  one  of  several  obligors,  whether  bound  jointly,  or  jointly  and 
severally,  discharges  the  others,  and  may  be  pleaded  in  bar.  But  when  two 
are  bound  jointly  and  severally,  and  the  obligee  covenants  with  one  not  ta 
sue  him,  it  does  not  amount  to  a  release,  but  is  a  covenant  only,  and  the  obligee 
may  still  sue  the  other  obligor.  Rowley  v.  Stoddard,  7  Johns.  209.  Courts 
endeavor  to  carry  out  the  intention  of  the  parties  when  the  instrument  ap- 
pears to  have  been  intended  to  be  a  covenant  not  to  sue.  and  not  a  release. 
2  Chit.  Cont.  1155.  Here  the  instrtiment  signed  and  not  sealed  by  the  dev- 
isees amounts  to  a  promise  not  to  call  the  executor  Weeks  to  any  account- 
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ing,  and  a  consent  that  an  order  settling  his  account  might  be  entered  in  the 
probate  court  without  notice  to  them.  The  language  of.  the  writing  clearly 
indicates  it  was  intended  as  a  contract  not  to  seek  legal  redress  as  against 
Weeks.  If  the  consideration  for  the  promise  of  the  devisees  appeared  to  be 
the  payment  in  whole  or  in  part  of  the  debt  due  from  the  Braly  estate,  the  ap- 
pellant would  be  entitled  to  a  credit  for  the  sum  so  paid.  This  because  it  u>as 
paid;  but  it  remained  for  appellant  to  show  the  fact. 

When  the  executors  give  a  joint  and  several  bond,  the  effect  is  to  make 
them  jointly  and  severally  liable,  on  siwh  bond,  for  the  misconduct  of  each. 
Williams,  Ex'rs,  1820,  note  y.  Here  the  will  provided  that  the  executors 
should  not  give  bond,  and  so  far  as  appears  none  was  given.  By  our  statute, 
when  two  or  more  persons  are  appointed  executors  or  administrators,  the  su- 
perior court  must  require  a  separate  bond  from  each  of  them.  Code  Civil 
Proc.  1391.  Each  is  chargeable  in  his  account  with  the  whole  of  the  estate 
which  may  come  into  his  hands.  Id.  1613.  When  an  executor  is  guilty  of 
neglect  with  reference  to  assets  in  the  possession  of  his  co-executor,  he  is  not 
made  liable  upon  the  theory  that  the  assets  are  in  the  possession  of  both,  which, 
in  fact,  they  are  not,  but  upon  his  neglect  in  delivering  them  to  his  co-exec- 
utor without  good  cause,  or  in  not  seeing  to  it  that  they  were  taken  out  of 
the  possession  of  the  co-execwtor,  or  were  not  by  him  misapplied  or  lost. 

Even  if  it  should  be  conceded  that  Weeks  could,  at  the  option  of  the  dev- 
isees, be  charged  with  the  part  of  the  Braly  note  uncollected,  by  reason  of 
his  neglect  in  not  taking  measures  to  cause  it  to  be  collected,  it  would  not  fol- 
low that  the  appellant,  who  had  the  note  in  his  possession,  could  assert  the 
agreement  styled  a  "release"  as  a  release  to  him.  Co-executors  are  not  liable 
to  each  other,  but  each  is  liable  to  the  cestuis  que  trust  to  the  full  extent  of 
the  fund  he  receives.  Edmonds  v.  Crenshaw ^  supra.  As  between  the  exec- 
utors herein,  the  primary  and  principal  obligation  was  on  appellant  to  ac- 
count for  the  note  and  mortgage  which  was  in  his  possession.  We  know  of 
no  principle  by  which  Weeks  could  be  held  to  contribute  towards  any  sum  ap- 
pellant might  have  to  pay  as  a  consequence  of  his.  failure  to  collect  the  Braly 
note.  The  appellant,  therefore,  could  have  lost  no  right  to  contribution  by 
the  arrangement  between  Weeks  and  the  devisees. 

6.  On  the  twenty-sixth  of  February,  1869.  the  appellant  exchanged  $500  in 
currency — the  property  of  the  estate — for  $370  in  gold.  The  court  below  di- 
rected the  appellant  to  charge  himself  with  the  former  instead  of  the  latter 
sum.  There  is  no  dispute  but  that  the  $370  were  paid  to  satisfy  a  coin  debt 
due  from  the  estate,  or  that  the  $500  "currency"  were  then  worth  $370  in 
gold.  The  transaction  is  treated  by  counsel  as  a  "sale,"  but  we  think  that  is 
hardly  the  term  to  apply  to  the  exchange  of  one  currency  for  another.  We 
take  notice  that  coin  was  always  treated  as  the  standard  of  value  in  this  state, 
and  was  so  recognized  by  our  legislation.  If  the  executor  had  paid  the  gold 
debt  with  $500  in  greenbacks,  the  transaction  would  not  have  been  refused 
the  approval  of  the  probate  court  for  that  reason  alone.  If,  indeed,  he  had 
gold  at  his  disposal,  he  should  have  paid  the  debt  in  gold;  but,  if  he  had  not, 
any  sale  of  property  he  might  have  made  would  have  produced  either  "cur- 
rency" or  a  proportional  less  amount  in  gold.  It  is  suggested  he  should  at 
once  have  proceeded  to  collect  the  Braly  note.  But,  although  the  appellant 
was  properly  held  liable  for  the  Braly  note,  the  question  whefher  he  used  a 
reiisonable  discretion  in  changing  the  paper  currency  into  gold  is  to  be  deter- 
mined by  the  conditions  existing  when  it  was  done.  The  Braly  note  bore 
interest  at  the  rate  of  1  per  cent,  a  month,  and  had  several  months  yet  to  run. 
The  appellant  may  reasonably  have  believed  it  was  for  the  interest  of  the  es- 
tate to  dispose  of  the  greenbacks  rather  than  to  bring  the  foreclosure  suit, 
which  might  be  pending  a  considerable  period  of  time  before  decree.  The 
court  erred  in  compelling  him  to  account  for  more  than  the  $370. 

7.  Considering  the  great  delay  of  appellant  in  accounting,  we  cannot  say 
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the  superior  court  was  not  justified  in  charging  the  appellant  with  legal  inters 
est  upon  balances,  with  annual  rests. 

8.  It  is  claimed  by  appellant  that  the  right  of  respondents  to  demand  an  ac* 
counting  was  barred  by  the  statute  of  limitations,  .and  that  by  their  laches 
they  had  lost  their  right  to  call  the  executor  to  an  account.  From  the  expi- 
ration of  the  time  mentioned  in  the  notice  to  creditors,  it  was  the  duty  of  the 
executor  to  account.  His  obligation  to  account  was  continuous,  and  he  can- 
not claim  that  his  failure  to  do  so,  at  any  moment  of  time,  set  the  statute  in 
motion,  or  cast  upon  the  respondents  the  duty  to  demand  an  accounting; 
since  their  right  to  demand  it  ran  with  his  duty,  and  could  be  asserted  so  long 
as  his  duty  remained  unperformed.  There  is  no  express  provision  of  our  law 
with  respect  to  the  limitations  of  actions  which  applies  to  the  case,  and  we 
discover  in  the  record  no  such  laches  as  a  court  of  equity  will  sometimes  con- 
sider sufficient  reason  for  dismissing  an  appeal  to  its  jurisdiction  It  cannot 
be  claimed  that  the  devisees  and  legatees  consented  that  the  executor  should 
be  relieved  of  his  duty  to  account  as  such,  and  that  the  estate  should  remain 
open  and  unsettled.  If  any  unfavorable  consequences  may  be  supposed  to 
have  been  suffered  by  appellant  by  reason  of  the  insolvency  of  his  co-execu- 
tor, he  could  have  avoided  them  by  more  prompt  action  on  his  pai-t;  but  such 
insolvency  could  not  relieve  him  from  the  burden  of  accounting  for  the  prop- 
erty of  the  estate  in  his  possession.  JSe  did  not  and  could  not  **  repudiate  his 
trust"  entirely  by  his  mere  failure  to  account.  He  failed  to  perform  a  specfic 
duty  which  still  continued  imposed  upon  him  until  his  accounts  were  settled. 

9.  It  is  claimed  by  respondent  that  the  order  entitled,  in  the  transcript, 
''Order  Settling  and  Correcting  Account,"  is  not  appealable,  because  not  an 
order  settling  an  account.  But,  while  Informal,  we  think  the  order  that  the 
account  "be,  and  the  same  is  hereby,  allowed  and  approved,  except  as  to  the 
matters  following,"  etc.,  is  an  order  settling  the  account.  It  directs  the  ex- 
ecutor to  charge  himself  in  the  account  with  certain  sums,  and  approves  of 
the  account  as  rendered  in  other  respects.  There  remained  only  the  clerical 
duty  of  making  the  account  conform  to  the  order.  Estate  of  Miner ^  46  Cal. 
666. 

The  order  appealed  from  is  modified  by  striking  therefrom  the  words,  ''The 
said  executor  is  directed  to  charge  himself  in  said  account  with  the  sum  of 
$500,  as  of  the  twenty-sixth  t)f  February,  1869,  instead  of  the  sum  of  $370, 
*arat.  recM,  sale  of  $500  currency  found  on  B.  A.  Sanderson's  body,  at  74 
cents;'"  and  the  order  appealed  from  is  in  all  other  respects  affirmed. 

We  concur:  Sbarls,  G.  J. ;  Temple,  J. ;  MoFablamd,  J.;  Patebson,  J.; 
Thornton,  J.;  Shabpstein,  J. 

(J  Cal.  Unrep.  819) 

Maloney  and  another  v.  Hefeb.    (No.  9,866.) 
{Supreme  Cbwi  of  OaUifomia,    November  30,  1887.) 

HOMBBTBAD— How  LOBT— TeMPOEABT  AbsBNOB — ^FlLINO  DbOLARATION. 

A  married  wora^  owned  two  houses  and  a  16t,  and,  while  residing  in  one  of  the 
houses,  prepared  a  declaration  of  homestead,  and  went  into  another  county  to  visit 
for  four  months.  Her  husband,  during  her  absence,  occupied  lodgings  in  a  bouse, 
not  on  the  property.  While  she  was  away,  the  declaration  of  homestead  was  filed. 
Defendant  obtained  judgment  against  the  plaintitfs,  ftnd  levied  on  a  portion  of  the 
lot,  and  sold  it.  Jield^  in  an  action  by  the  husband  and  wife  to  quiet  their  title 
to  the  lot,  that,  as  the  claimants  were  not  residing  on  the  lot  when  the  declaration 
was  filed,  it  was  not  valid. 

Commissioners*  decision.    Department  1. 

Appeal  from  superior  court,  San  Francisco  county;  John  F.  Finn,  Judge. 
E.  J,  <&  J,  H.  Moore,  {Nathaniel  BennetU  of  counsel,)  for  appellants* 
iV.  B,  MiUville^  for  respondent 
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]3elciier,  C.  C.  The  plaintiffs  were  husband  and  wife,  and  brought  this 
action  to  quiet  their  title  to  a  lot  of  land  in  the  city  of  San  Francisco.  The 
lot  fronts  on  Perry  street,  having  a  width  of  25  feet  and  a  depth  of  80  feet, 
and  is  claimed  by  the  plaintiffs  as  their  homestead. 

In  January  and  February,  1883,  there  were  two  houses  on  the  lot,  one  on 
the  front  and  the  other  on  the  rear  part  of  it,  and  the  value  of  the  whole  prop- 
erty was  between  $2,500  and  $3,000.  T^e  front  house  had  a  basement,  and 
above  it  two  dats  or  stones,  which  were  leased  to  and  occupied  by  tenants. 
The  rear  house  was  a  small  one  and  was  reached  by  a  narrow  passage-way 
along  the  side  of  the  front  house  from  Perry  street.  Between  the  street  and 
the  front  house  was  a  yard  sixteen  and  one-half  feet  long  and  five  feet  wide, 
and  between  the  two  houses  was  a  yard  which  was  divided  by  a  board  fence 
from  five  to  seven  feet  high.  Mrs.  Maloney  owned  the  whole  lot  as  her  sepa- 
rate property,  and  liad  resided  with  her  husband  in  the  rear  house  for  more 
than  10  years.  On  the  twenty-fifth  day  of  January,  188i3,  while  so  residing 
on  a  part  of  the  premises,  she  executed  and  acknowledged,  in  proper  form,  a 
declaration  of  homestead  on  the  whole  lot,  and  on  the  eighth  day  of  February 
following  filed  it  for  record.  After  executing  the  declaration,  and  on  the 
same  day,  she  temporarily  went  away  to  visit  friends  in  another  county,  and 
was  gone  about  four  months.  During  her  absence  her  husband  occupied  other 
lodgings  in  the  city,  and  the  house,  with  the  exception  of  one  bed-room,  which 
with  its  furniture  was  reserved,  was  occupied  by  a  tenant.  On  or  about  the 
first  day  of  March,  1883^  the  defendant  obtained  a  judgment  against  the  plain- 
tiffs, and  subsequently,  under  an  execution  issued  thereon,  sold,  bid  in,  and 
in  due  time  obtained  a  sheriff's  deed  for  a  part  of  the  lot  described  as  22  feet 
wide  on  Perry  street,  and  extending  back  55  feet. 

At  the  trial  it  was  claimed  by  the  plaintiffs  that  the  quality  of  a  homestead 
was  impressed  upon  the  whole  lot,  and  so  no  part  of  it  was  subject  to  sale 
under  execution.  The  court  thought  otherwise,  and  adjudged  that  the  de- 
fendant had  acquired  a  good  title  to  that  part  of  the  lot  on  which  the  front 
house  stood,  and  the  yards  which  were  attached  to  it  in  front  and  rear.  The 
plaintiffs  moved  for  a  new  trial,  and  the  case  comes  here  on  appeal  from  the 
judgment  and  an  order  denying  their  motion. 

It  has  frequently  been  decided  by  this  court  that  to  constitute  a  valid  home- 
stead the  claimant  must  actually  reside  on  the  premises  when  the  declaration 
is  filed.  Babcock  v.  Qihbs,  52  Cal.  629 ;  Born  v.  Howe,  Id.  630;  Aucker  v.  Mc- 
Coy, 56  Cal.  524;  Pflst^r  v.  Bascep,  68  Cal.  572,  10  Pac.  Rep.  117.  H^re  the 
homestead  claimants  were  not  actually  residing  on  the  premises  when  the 
declaration  was  filed.  Nearly  two  weeks  before  it  was  filed  they  went  away 
and  ceased  to  occupy  any  part  of  the  premises.  It  is  true,  they  went  away 
temporarily,  and  were  gone  only  about  four  months;  but  during  that  time  they 
certainly  did  not  actually  reside  on  any  part  of  the  lot  filed  upon. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

*  t 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
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(74  Cal.  m) 

Kamm  V.  Bank  of  California.    (No.  9,412.) 
{Supreme  Court  of  (hfifomia.    November  30,  1887.) 

1.  Abatement — Another  Action  Pending — Plbadinos  as  Evidence. 

Plaintiff  sent  to  a  banking  firm  $75,000  to  be  Invested  in  loans  and  commercial 
paper.  The  money,  with  the  knowledge  and  consent  of  the  plaintiff,  was  taken 
charfi^e  of  by  R.,  one  of  the  firm,  and  by  him  invested ;  it  being  secretly  under- 
stood between  him  and  plaintiff  that  a  new  bank  was  to  be  started,  in  which  R. 
was  to  be  interested,  and  these  notes  and  securities  were  to  be  used  to  pay  the  sub- 
scription ofplaintin  to  its  stock.  Fifty  thousand  dollars  was  subscribed  by  R.  for 
the  plaintiff  and  paid,  when  the  bank,  the  defendant,  went  into  business.  R.  in 
all  these  matters  had  controlled  the  money  and  investments,  and  most  of  the  time 
had  them  in  his  own  name.  Four  thousand  dollars  of  the  balance  was  paid  to  plain- 
tiff, and  he  sued  the  new  bank  to  recover  the  $21,000,  alleging  that  it  receivea  it  as 
his  agent.  Defendant  claimed  that  the  money  had  been  sent  to  R.,  as  the  agent  of 
the  plaintiff  and  that  he  was  liable  therefor,  and  offered  to  show  on  the  trial  that 
the  plaintiff  bad  presented  the  identical  claim  against  the  estate  of  R.,,  now  de- 
ceased ;  that  it  was  rejected,  and  suit  was  brought  against  the  executor  of  R.,  which 
was  then  pending  and  being  prosecuted,  and  that  the  claims  of  the  plaintiff  in  that 
suit  were  the  same  as  the  facts  set  up  as  a  defense  by  the  defendant  in  this  suit,  and 
denied  herein  by  the  plaintiff;  that  the  complaint  was  verified  by  plaintiffs  at- 
torney, who  was  authorized  to  prosecute  the  suit.  Beld^  that  the  complaint  in 
that  action  was  admissible  in  evidence  to  show  the  fact  of  suit  brought  and  the  nat- 
ure of  the  action. 

2.  Pleading — ^Amendment — Pending  Motion  for  Nonsuit. 

Upon  the  close  of  plaintiff's  testimony,  defendant  moved  for  a  nonsuit.    Pending 

the  motion,  the  court  allowed  the  complaint  to  be  amended,  so  as  to  conform  more 

nearly  to  the  proofs.    Held,  that  it  was  in  the  furtherance  of  justice,  and  a  proper 

exercise  of  the  discretion  of  the  court. 

8.  Limitation  of  Actions— Pleading  the  Statute— Defect  not  Appabent  —  Demub- 

BER. 

A  pleading  contained  a  cause  of  action  which  was  not  on  its  face  amenable  to  the 
charge  of  being  barred  by  the  statute  of  limitations.  Heldj  that  a  demurrer  to  it 
was  properly  overruled.* 

Department  2.  Appeal  from  superior  court  of  the  city  and  county  of  San 
rrancisco;  M.  A.  Edwards,  Judge. 

F.  G,  Newlands  and  S,  M,  Wilson,  for  appellant.  McAllister  ds  Bergin 
and  Mastick^  Belcher  cfc  Mastick,  for  respondent. 

Searls,  C.  J.  This  is  an  action  to  recover  from  the  defendant,  the  Bank 
of  California,  (a  corporation,)  the  sum  of  $20,810,  interest,  and  costs  of  suit. 
The  cause  was  tried  by  the  court,  a  jury  having  been  waived,  written  findings 
filed,  and  judgment  entered  thereon  in  favor  of  plaintiff  for  the  sum  of  $32,- 
051.60,  and  costs.  Defendant  appeals  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

The  action  was  commenced  on  the  twenty-third  day  of  September,  1876,  and 
was  tried  upon  the  issues  made  by  the  fourth  amended  complaint,  filed  April 
27,  1883,  and  the  answer  thereto,  up  to  and  pending  the  trial,  when  the  com- 
plaint was  again  amended.  Jacob  Kamm,  the  plaintiff,  during  all  the  times 
hereinafter  mentioned,  was  a  resident  of  Portland,  Oregon.  "The  Bank  of 
California"  was  organized  as  a  corporation  on  the  fourth  of  July,  1864,  on 
which  day  its  directors  held  their  first  meeting,  and  on  the  fifth  of  July,  1864, 
the  bank  was  opened  for  business.  Before  that  time  there  existed  the  bank- 
ing firm  of  Donohoe,  Ralston  &  Co.,  composed  of  Joseph  A.  Donohoe,  Will- 
iam C.  Ralston.  Eugene  Kelly,  and  Ralph  S.  Fretz.  With  that  firm  the 
plaintiff  did  busiuess,  such  as  depositing  moneys,  drawing  checks  upon  it,  and 

'  Where  a  pleading  does  not  show  on  its  face  that  the  cause  of  action  sued  on  is  barred 
by  the  statute  of  limitations,  the  defense  of  the  statute  must  be  specially  pleaded.  Chellis 
V.  Coble,  (Kan.)  arUe^  605.  Concerning  the  necessity  and  manner  of  pleading  the  stat- 
ute, see  Merriaiu  v.  Miller,  (Neb.)  34  N.  W.  Rep.  626,  and  note;  Hayt  v.  Hunt,  (Colo.) 
15  Pac.  Rep.  410;  Piper  v.  Hoard,  (N.  Y.)  13  N.  E.  Rep.  632 ;  Cameron  v.  Cameron,  (Ala.) 
3  .South.  Rep.  148. 


Digitized  by 


Google 


7C6  rAcmc  beporter.  ICJL 

othpr  banking  business.  That  firm  dissolved  aboat  the  latter  part  of  Jone, 
1V)4,  by  dividing  into  two  parts,  one  of  which  was  Donohoe  &  Kelly,  and  the 
other  Fretz  &  Ralston.  The  latter  under  that  firm  name  did  business  for  the 
sliort  interval  between  the  dissolution  of  the  firm  of  Donohoe,  Ralston  &  Co., 
and  the  fifth  of  July,  1>504,  when  the  Bank  of  California  commenced  business. 

While  tlie  firm  of  Donohoe,  Ralston  &  Co.  was  doing  business,  and  in  the 
early  part  of  the  year  1864,  a  project  was  formed  by  William  C.  Riilston,  the 
plaintiff,  Jacob  Kamm,  R.  S.  Fretz,  and  a  number  of  others  to  form,  incor- 
porate, and  inaugurate  a  new  bank,  to  which  Ralston  and  Fretz  were  to  carry 
as  much  of  the  business  of  Donohoe,  Ralston  &  Co.  as  they  could.  Mr.  Rals- 
ton was  very  active  in  procuring  associates  and  in  obtaining  possession  and 
control  of  a  large  amount  of  notes,  bills,  and  commercial  paper,  in  which  the 
funds  of  the  new  as.^^ociates  were  from  time  to  time  invested  for  the  purpose 
of  using  them  ultimately  in  payment  of  subscriptions  to  the  stock  of  the  new 
bank  when  formed,  and  as  a  nucleus  upon  which  to  start  business.  This  mat- 
ter was  kept  secret  fiom  Donohoe  and  KeDy,  who  were  not  taken  into  the 
new  project,  and  much  of  the  business  that  would  have  naturally  flowed  into 
the  current  affairs  of  Donohoe,  Ralston  &  Co.  was  diverted  by  Ralston  from 
its  natural  channel,  and  kept  in  such  condition  and  control  by  him  as  would 
enable  him  to  throw  it  at  once  into  the  new  bank  when  it  should  be  organ- 
ized. In  this  Mr.  Kamm  was  co-operating  with  Mr.  Ralston,  as  will  be  seen 
by  the  correspondence  between  the  parties;  Kamm  living  at  the  time  in  Port- 
land, Oregon,  and  only  coming  to  San  Francisco  from  time  to  time. 

Kamm,  it  would  seem,  had  concluded  to  Cake  stock  in  the  new  bank  to  the 
extent  of  about  675,000,  and,  following  out  the  plan  adopted  by  Ralston,  was 
to  forward  that  amount  to  Ralston,  to  l>e  invested  in  commercial  paper;  so 
that,  when  he  should  be  called  upon  to  pay  up  his  subscription  to  the  new 
.bank,  he  would  be  enabled  to  pay  in  the  commercial  paper  instead  of  cash,  and 
that  commercial  paper  would  then  become  the  properly  of  the  bank.  Thus 
its  funds  to  thai  extent  would,  on  its  openiilg  for  business,  be  already  in- 
vested, filling  the  important  part  of  a  t>eginning  and  nucleus,  as  already  stated, 
for  its  general  banking  business. 

Kamm  already  had  a  general  deposit  account  with  Donohoe,  Ralston  &  Co., 
and  was  remitting  and  drawing.  For  the  purposes  of  the  new  project,  he  com- 
menced to  remit  on  the  eleventh  of  April,  1864,  and  continued  up  to  the 
twenty-fifth  of  May,  1864,  at  which  time  he  had  remitted  $69,500.  By  add- 
ing to  this  the  sum  of  65,500,  drawn  from  his  general  deposit  account  with 
Donohoe,  Ralston  &  Co.,  he  made  up  the  aggregate  amount  of  675,000  named 
in  the  complaint.  Though  these  amounts  came  nominally  to  Donohoe,  Rals- 
ton So  Co.,  in  the  beginning,  for  the  ostensible  purpose  of  investments,  they 
were  immediately  taken  charge  of  by  Ralston,  with  the  express  knowledge  and 
consent  of  Kamm  and  Donohoe,  R<ilston  &  Co.,  and  invested  on  loans  and  in 
commercial  paper,  with  the  secret  intent  of  Kamm  and  Ralston  to  transfer 
such  investments  and  commercial  paper  to  the  new  bank  when  formed,  in  pay- 
ment of  Kamm^s  subscription.  In  all  of  these  matters  Ralston  managed  and 
controlled  the  funds  and  Investments,  and  most  of  the  time  had  them  in  his 
own  name,  and  secretly  gave  information  to  and  corresponded  with  Kamm, 
constantly  imposing  on'the  latter  the  most  profound  secrecy.  In  this  manner 
the  675,000  in  c«ish  and  checks  came  to  the  possession  and  control  of  Ralston, 
and  was  by  hira  invested,  and  the  investments,  from  time  to  time,  changed. 

When  the  Bank  of  California  went  into  business,  or  shortly  after,  650,000 
of  the  amount,  it  is  admitted,  went  to  pay  up  his  subscription  to  the  stock, 
which  had  been  subscribe^l  for  him  by  Ralston  at  his  (Kamm's)  special  direc- 
tion. Of  the  remaining  6-5,000  Kamm  admits  payments  to  him  of  64,190, 
but  still  claims  as  unpaid  to  him  the  sum  of  620,810.  This  amount,  with 
interest,  he  demands  from  defendant,  upon  the  theory  that  it  was  his  agent 
for  these  investments,  and  as  such  .igent  received  the  675,000  in  commercial 
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paper  and  securities,  and  had  failed  to  account  to  him  for  so  much  thereof 
as  is  involved  in  this  action. 

The  important  question  of  fact  presented  for  determination  at  the  trial  was 
whether  the  Bank  of  California  received  the  money  and  securities  involved 
in  the  action  as  the  agent  of  plaintiff,  or  whether  Ralston  retained  custody 
thereof  as  such  agent,  and  became  liable  therefor.  The  testimony  was  volu- 
minous and  conflicting,  and  while  the  court  below  found  in  favor  of  the 
plaintiff,  grave  doubts  were  expressed  concerning  the  propriety  of  the  con- 
clusion reached. 

We  have  stated  these  facts  to  the  better  understanding  of  a  question  raised 
at  the  trial,  upon  cerUiin  testimony  offered  by  the  defendant  and  excluded  by 
the  court,  tha  exclusion  of  which  is  assigned  as  error,  viz. :  Defendant  proved 
that  in  September.  1876.  plaintiff  executed  a  power  of  attorney  to  Joseph  M. 
French,  whereby  the  latter  was  authorized  and  empowered  for  and  on  behalf 
of  the  former  to  collect  and  receive  all  claims  and  demands  due  him,  the  said 
plaintiff,  to  tiike  aud  prosecute  all  legal  proceedings  necessary  and  proper  to 
collect  the  same,  etc.  Defendant  then  offered  to  prove  that  the  identical  claim 
involved  in  this  action  was  presented,  duly  verified,  by  J.  M.  French,  on  be- 
half of  plaintiff,  to  the  executors  of  W.  C.  Ralston,  (who  departed  this  life  on 
the  twenty-seventh  day  of  August,  1875,)  on  the  twenty-fifth  day  of  October, 
1876,  as  a  claim  in  favor  of  plaintiff  and  against  the  estate  of  Ralston,  that 
said  claim  was  rejected  by  the  executors  of  Ralston,  deceased,  and  that  there- 
after, and  on  the  twenty-fifth  day  of  January,  1877,  an  action  was  instituted  in 
the  district  court  of  the  Fourth  judicial  district  of  the  state  of  California,  in  and 
for  the  city  and  county  of  San  Francisco,  in  the  name  of  and  for  the  plaintiff, 
against  the  executors  aforesaid,  to  recover  the  sum  of  money  claimt'd  in  this 
action,  which  suit  against  said  executors  was  then  "pending  and  being  pros- 
ecuted against  the  estate  of  Mr.  Ralston,  with  the  knowledge  and  consent  of 
Mr.  Kamm,  the  plaintiff  here.'"  The  testimony  was  excluded,  an  exception 
taken  to  the  ruling,  and  the  action  of  the  court  is  assigned  as  error. 

The  complaint  in  the  action  against  the  lialston  estate  was  a  part  of  the 
proffered  evidence,  and  is  signed  by  the  same  attorneys  as, appear  for  plaintiff 
in  this  case.  It  appears  from  the  complaint  in  this  cause,  supported  by  evi- 
dence, that  plaintiff  remitted  certain  moneys,  which  the  Bank  of  California 
agreed  to  invest,  and  did  invest,  for  him,  and  had  collected  and  appropriated 
to  its  own  use  $20,810,  parcel  thereof;  that  the  bank  was  the  contracting 
party  with  plaintiff,  and  responsible  to  him  for  the  money. 

In  the  other  action  pending  he  set  up  that  this  money  was  remitted  to  and 
deposited  with  William  C.  Ralston,  and  that  Ralston  had  undertaken  to  invest 
for  him  that  money;  that  Ralston  received  it,  and  that  Ralston  agreed  to  in- 
vest it,  and  Ralston  agreed  to  keep  it  invested;  and  that  Ralston  reported  to 
him,  from  time  to  time,  of  and  boncerning  this  money  which  was  invested; 
and  that  he  had  made  a  request  and  demand  on  Ralston  to  pay  him  that  money, 
and  that  Ralston  had  refused  to  pay  it  to  him  prior  to  the  time  of  his  death, 
and  that  it  remained  unpaid  to  him  at  the  time  of  Ralston'^  death.  In  that 
suit  Kamm  avers  the  facts  to  be  just  as  defendant  in  this  action  claims  them 
to  be.  True,  plaintiff  did  not  verify  the  complaint  in  that  cause,  but  it  was 
verified  by  his  attorney,  and  we  find  nothing  to  indicate  that  the  act  was  un- 
authorized;, but,  on  the  contrary,  proof  was  offered  that  the  action  was  being 
prosecuted  with  the  knowledge  and  consent  of  the  plaintiff. 

Where  a  suit  is  brought  in  the  name  of  and  for  the  benefit  of  a  party  by  his 
attorney  in  fact,  thereunto  duly  authorized,  and  is  being  prosecuted  with  his 
knowledge  and  consent,  he  must  be  presumed  to  know  these  facts,  and  to  have 
assented  thereto,  and,  so  far  as  the  same  is  evidence  for  or  against  him,  to  be 
bound  thereby 

Greenleaf,  in  treating  of  the  subject  of  admissions,  says:  *'So,  the  allega- 
tions in  the  declaration  or  pleadings  in  a  suit  at  law  have  been  held  receiv- 
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a/,i^  :r*  ^^f-r,'^  a;f-i;nst  the  party  in  a  sabserjnent  suit  between  him  and  a 
^•.rin^'T,  art  L,%  v>,-rna  «Im:*iicMi  of  the  truth  of  the  facts  recited,  or  of  his 
-.r.'i^r^an-l.ng^  of  the  meaning  of  an  in&trament,  though  the  judgment  could 
r,  X  bft  ri^vi*:  available  as  an  estoppel,  aniess  between  the  same  parties,  or 
ff.^A-rs  \-.  priv::T  with  them."     1  Greenl-  Ev.  §  195;  Pancns  r.  Copdand^ 

Ill  MrlMTmrAt  t.  Miichdl,  47  Cal.  249,  it  was  held  that  a  joint  answer  by  two 
tlf-i^Tji^AT.Xs,  sig^ned  by  their  attorneys  and  Terified  by  only  one  of  th^a,  was 
no:  a^iruUHinfc  in  cridence,  for  theparpose  of  proving  the  allegations  therein 
iXA.lHiu^^  in  an  action  brought  against  the  defendant  who  dJd  not  sign  or 
verify  5*0 ch  answer. 

To  hoUl  a  party  bound  by  all  the  allegations  in  a  pleading  which  he  has  not 
ftigned,  and  with  which  he  may  not  be  acquainted,  would  in  many  cases  work 
a  great  hanUhip.  When,  however,  an  action  is  brought  by  or  for  a  party,  and 
1%  U'ing  prcH^-cnt^  with  his  knowledge  or  consent,  the  complaint  therein  is 
evi.Jffn^;^  against  him  of  the  fact  of  suit  brouglit.  and  of  the  nature  of  the  ac- 
tion. TUfrf^e  are  sp^-cial  facts  dependent  upon  the  general  tenor  and  effect  of 
the  pleading,  and  are  independent  of  many  of  the  formal  allegations  therein. 
To  thi.^  extent  and  for  this  purpose  we  think  the  complaint  in  Kamm  v.  Rals- 
Ujn  was  admi5^ible.  It  may  well  be  that  the  proffered  testimony  would  carry 
but  little  weight  with  a  jury  or  the  court  acting  as  such.  We  can  well  see 
how  a  party,  being  in  doubt  as  to  which  of  two  parties  is  l^ally  liable  to  him, 
may  bring  separate  suits  against  each,  but  these  and  other  like  considerations 
go  to  the  weight  of  the  testimony  when  introduced,  and  not  to  its  admis- 
sibility. We  are  of  opinion  the  testimony  ought  to  have  been  admitted,  and 
that  its  exclusion  was  error. 

Upon  the  close  of  plaintiff's  testimony,  defendant  moved  for  a  nonsuit, 
pending  which  motion  the  court  permitted  plaintiff  to  amend  his  complaint 
so  as  to  more  nearly  conform  to  the  proofs.  This  action  was  in  the  further- 
ance of  justice,  and  a  proper  exercise  of  the  discretionary  power  of  the  court. 

The  demurrer  to  the  fourth  amended  complaint  was  properly  overruled. 
The  pleading  contained  a  cause  of  action,  and  was  not  on  its  face  amenable 
to  tfie  charge  of  being  barred  by  the  statute  of  limitations.  We  find  no  error 
in  the  action  of  the  court  in  refusing  to  strike  out  portions  of  the  complaint 
as  amended  pending  the  trial.  It  is  apparent  that,  through  all  the  numerous 
amended  complaints,  plaintiff  was  pressing,  by  somewhat  varied  statements, 
the  same  cause  of  action  set  out  in  his  original  complaint.  We  are  therefore 
of  opinion  the  plea  of  the  statute  of  limitations  was  not  well  taken. 

As  a  new  trial  must  be  had,  it  can  serve  no  useful  purpose  for  us  to  enter 
upon  the  difficult  task  of  discussing  the  findings  of  the  court  below,  or  the 
sufficiency  of  the  evidence  to  support  them. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new  trial  or- 
dered. 

We  concar :  McKinstby,  J. ;  Temple,  J. ;  MoF abland,  J. ;  Pateeson,  J. 
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Kearney  and  others  v.  Kearney.     (No.  11,547  ) 

(Supreme  Court  qf  Oalifoniia.    June  27,  1887.) 

Homestead— Allotment — Notice  to  Heirs— Value. 

Code  Civil  Proc.  Cal.  g  1465,  provides  that  the  probate  court,  in  tlie  course  of  ad- 
ministration, must  set  apart  a  homestead  to  the  widow,  if  none  has  been  selected, 
in  tlie  manner  prescribed  In  article  2  of  the  same  chapter,  which  provides  for  home- 
steads not  exceeding  $5,000  in  value.  A  probate  court,  after  appointing  an  admin- 
istrator, set  apart  a  homestead  to^a  widow,  on  her  own  motion  and  without  notice 
to  the  heirs,  on  proof  that  it  was  worth  less  than  $5,000.  In  a  suit  to  set  the  decree 
aside,  it  appeared  that  the  property  was  worth  $10,000,  though  no  fraud  was  sug- 
gested in  making  proof  of  the  value  of  the  property  before  the  probate  court,  ife/d, 
that  the  court  had  jurisdiction  of  the  matter,  and  the  decree  setting  apart  the  home- 
stead was  valid. 

In  bank.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G.  Swin- 
NEKTON,  Judge. 

L.  W.  Elliott  and  John  C,  Byers,  for  appellant.  Stanton  i.  Carter  and 
Carter,  Smith  d*  Keniston,  for  respondents. 

Searls,  C.  J.  This  is  an  equitable  action  brought  by  the  plaintiffs,  as 
heirs  at  law  of  J.  W.  Kearney,  deceased,  against  the  defendant,  the  widow  of 
decedent,  to  set  aside  a  certain  decree  of  the  superior  court  in  probate,  whereby 
a  homestead  was  set  apart  to  defendant.  The  cause  was  tried  by  the  court, 
findings  in  writing  filed,  upon  which  judgment  in  favor  of  defendant  was  en- 
tered. Plaintiffs  appeal  from  the  judgment,  and  tlie  cause  comes  up  on  the 
judgment-roll. 

The  gravamen  of  the  charge  is  fraud  in  procuring  the  decree  whereby  the 
homestead  was  carved  out  of  decedent's  estate,  and  that  no  notice  was  given 
of  the  application  or  hearing  in  the  proceeding  for  such  decree.  The  defend- 
ant was  appointed  administratrix  of  the  estate  of  her  deceased  husband. 
There  were  no  children,  and  the  heirs  at  law  other  than  the  widow  are  two 
brothers  and  a  sister.  The  property  in  question,  upon  which  deceased  and 
defendant  had  their  residence  prior  to  the  death  of  the  former,  consisted  of 
320  acres  of  land,  and  was  appraised  at  S4,200.  Subsequent  thereto,  and  on 
the  eighteenth  of  March,  1878,  defendant  applied  to  the  probate  court  by  pe- 
tition to  have  the  same  set  apart  to  her  as  a  homestead;  and  on  a  hearing  be- 
fore the  court,  but  without  notice  to  the  other  heirs,  the  property  was  found 
to  be  of  less  value  than  $5,000,  and  was,  by  a  decree  duly  entered,  set  apart 
to  defendant,  the  widow,  as  a  homestead. 

In  this  action  the  court  finds  that  the  homestead,  when  set  apart,  was  of 
the  value  of  $10,000,  but  that  defendant  in  good  faith  believed  the  same  was 
of  no  greater  value  than  $5,000,  and  the  findings  negative  any  fraudulent  in- 
tent on  the  part  of  defendant.  Subsequently  to  the  order  setting  apart  the 
homestead,  the  usual  proceedings  for  a  distribution  of  the  residue  of  the  es- 
tate were  had,  of  which  due  notice  was  given,  and  in  which  proceedings  it 
aflBrmatively  appeared  that  the  homestead  had  been  set  apart,  etc.  The  resi- 
due of  such  estate  was,  by  decree  of  April  7,  1879,  duly  distributed.  On  the 
twenty-second  of  February,  1883,  the  plaintiffs  movedthe  superior  court,  as 
the  successor  of  the  former  probate  court,  to  set  aside  the  decree  of  home- 
stead upon  the  same  grounds  substantially  as  urged  here;  which  motion,  after 
a  hearing,  was  denied  by  the  court,  whereupon  this  action  was  instituted. 
The  property  in  question  was  community  property  of  defendant  and  her  de- 
ceased husband,  upon  which  they  had  resided  for  many  years  prior  to  the 
death  of  the  latter,  and  they  had  no  homestead  under  any  statute. 

The  first  contention  of  appellants  is  that  the  decree  setting  apart  the  home- 
stead is  void  for  want  of  jurisdiction  in  the  court  to  liear  and  determine  the 
same  without  notice.  Probate  proceedings,  and  the  judgments  rendered  therein, 
are  in  the  nature  of  proceedings  in  rem.  In  other  words,  such  judgments  are 
v.l5p.no.l3— 49 
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founded  in  proceedings,  not  against  persons  as  such,  but  against  or  upon  the 
thing  or  subject-matter  itself,  whose  status  or  condition  is  to  be  determined, 
and  the  judgment  when  rendered  is  a  solemn  declaration  of  the  status  of  the 
thing,  and  ipso  facto  renders  it  what  it  declares  it  to  be.  Woodruff  \.  Taylor^ 
20  Vt.  65.  The  probate  of  a  will  establishes  its  status,  and  such  status  ad- 
heres to  the  will,  and  concludes  the  whole  world,  subject  only  to  be  avoided 
by  such,  direct  proceedings  to  that  end  as  maybe  provided  by  some  affirm- 
ative law.  2  Smith,  Lead.  Cas.  (6th  Amer.  Ed.)  669,  and  cases  cited;  Des- 
lande  v.  DarrLngton's  Heirs,  29  Ala.  95;  Woodruff  v.  Taylor t  supra;  State  v. 
McQlynn,  20  Cal.  234.  Decrees  of  sale  of  the  real  estate  of  lunatics  and  de- 
ceased persons  stand  upon  the  same  footing.  Latham  v.  WiswalU  2  Ired. 
Eq.  294;  Wyman  v.  Catnphell,  6  Port.  (Ala.)  219. 

A  prominent  distinction  between  proceedings  in  personam  and  proceedings 
in  rem,  consists  in  the  different  methods  by  which  jurisdiction  is  obtained  by 
the  court.  In  the  former,  jurisdiction  oi  the  parties  is  obtained  by  personal 
service,  or  its  equivalent,  while  in  the  latter,  or  at  least  in  such  cases  coming 
under  tliat  head  iis  relate  to  things  exclusively,  jurisdiction  is  acquired  by 
taking  possession  of  the  thing,  or  by  some  act  tantamount  thereto,  and  a 
judgment  in  rem  in  such  a  case  binds  the  "res,  in  the  absence  of  any  personal 
notipe  to  the  parties."  The  Qlohe,  2  Blatchf .  427.  The  parties  in  interest  in 
such  cases  are  deemed  parties  to  the  suit  without  personal  notice.  Bauduc*s 
Syndics  v.  Nicholson,  4  La.  81 ;  Thomas  v.  Southard,  2  Dana,  475. 

In  this  class  of  cases,  two  questions  only  need  be  answered  in  the  affirma- 
tive to  uphold  a  judgment:  (1)  Did  the  coui*t  have  the  authority  to  deter- 
mine the  subject-matter  of  the  controversy  ?  (2)  Did  the  court  have  jurisdic- 
tion over  the  tAi/i^r  proceeded  against  as  a  defendant?  •  Freem.  Judgm.  §  611. 

The  first  question  is  answered  in  the  affirmative  in  this  case  by  our  statute, 
which  authorizes  the  court  to  act  in  cases  like  the  one  at  bar.  Code  Civil 
Proc.  §  1465.  This  section  provides  that  "upon  the  return  of  the  inven- 
tory, or  at  any  subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion  or  on  petiticm  therefor,  set  apart  *  *  *  the  homestead 
selected,  designated,  and  recorded.     *     *     *     If  none  has  been  selected, 

*  *  *  the  court  must  select,  designate,  and  set  apart  *  *  *  a  home- 
stead for  the  use  of  the  surviving  husband  or  wife  and  the  minor  children 

*  *  *  in  the  manner  provided  in  article  2  of  this  chapter,  out  of  the 
common  property,"  etc.  The  answer  to  the  second  question  is  that  the  pro- 
ceeding to  set  aside  the  homestead  is  in  the  nature  of  a  proceeding  in  rem, 
and  that,  to  obtain  jurisdiction  over  the  thing  toT  the  purpose  of  decreeing 
its  status,  only  such  notice  is  required  as  is  provided  by  positive  law.  We 
have  said  that  in  a  proceeding  in  rem  against  things  no  notice  is  required. 
This  must,  of  course,  be  taken  with  the  proviso  that  the  statute  has  not  pro- 
vided for  notice.  It  is  a  familiar  principle  of  law  in  such  cases  that  the  local 
law  as  to  notice  governs,  and  whatever  provision  it  makes,  whether  for  per- 
sonal or  constructive  notice,  must  be  obeyed.  In  the  language  of  Monroe  v. 
Douglas,  4  Sandf.  Ch.  182:  "But  such  party  cannot  be  permitted  to  show 
that  he  never  had  any  notice  of  the  suit,  otherwise  than  by  showing  that  the 
notice  prescribed  by  the  local  law  was  not  given,  thereby  proving  the  judg- 
ment to  be  void  by  that  law.  Actual  notice  in  suits  in  rem  is  not  required 
to  be  given  to  absentees  in  any  system  of  municipal  law  with  which  I  am  ac- 
quainted." 

The  inquiry  in  such  cases  is  not,  was  the  defendant  therein  served  with 
process,  or  did  he  appeal  in  the  action?  but  the  question  is,  did  the  court  pro- 
ceed according  to  its  own  municipal  laws  in  pronouncing  the  judgment  or 
decree?  The  record  shows  that  the  court  in  this  case  acquired  jurisdiction 
of  the  subject-matter  of  the  estate  in  the  usual  manner,  and,  having  sueh 
jurisdiction  and  authority  to  set  apart  a  homestead,  and  the  statute  not  re- 
quiring notice  thereof  to  be  given,  we  are  of  opinion  the  decree  of  the  court 
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in  that  behalf  was  not  void  for  want  of  notice  to  the  heirs.  It  follows  that 
the  proceedings  by  which  the  homestead  was  set  aside  are  to  be  treated  as 
though  the  plaintiffs  were  personally  present  thereat.  Evidence  was  there 
introduced  as  to  the  value  of  the  land,  and  it  is  not  suggested  tha'i  any  fraud 
or  device  was  resorted  to  by  the  defendant,  whereby  plaintiffs,  had  they  in  fact 
been  present,  would  have  been  prevented  from  making  proofs  in  reference  to 
such  value. 

If  the  defendant  believed,  as  the  court  found  she  did,  that  the  value  of  the 
land  did  not  exceed  $5,000,  there  was  no  fraud  or  imposition  practiced  by 
her  upon  the  court  in  bringing  witnesses  to  establish  such  fact.  Appellants 
also  contend  that  the  statute  relating  to  single  persons  permits  only  $1,000 
worth  of  land  to  be  taken  for  a  homestead.  The  section  referred  to  provides 
for  a  homestead  of  not  exceeding  $5,000  in  value  by  any  head  of  a  family,  and 
not  exceeding  $1,000  in  value  by  any  other  person.  As  before  stated  herein, 
the  homestead  is  to  be  set  apart  in  the  manner  provided  in  ai-ticle  2,  c.  5,  tit. 
11,  Code  Civil  Proc. 

Referring  to  article  2,  we  find  it  provides  for  a  homestead  not  exceed- 
ing in  value  $5,000.  It  is  true,  the  article  as  it  now  stands  only  treats  of 
homesteads  perfected  before  the  death  of  the  husband  or  wife.  Section  1485 
of  that  article,  which  provided  the  manner  of  setting  apart  a  homestead  of 
the  value  of  $5,000  where  none  before  existed,  has  been  repealed;  but  as  the 
probate  act  provided  for  a  homestead  of  not  exceeding  $5,000,  where  the  dec- 
laration is  made  during  the  life-time  of  decedent  whether  there  are  or  are  not 
minor  children,  and  as  it  provides  a  means  whereby  the  court  shall  set  aside 
a  homestead  in  cases  where  none  has  before  been  designated,  we  are  of  opin- 
ion that  the  court  being  called  upon  to  do  what  the  parties  might  have  done, 
while  both  were  living,  may  properly  set  aside  for  the  survivor  and  minor 
children  if  any,  or  for  the  minor  child  or  children  if  neither  husband  nor  wife 
is  living,  a  homestead  of  any  value  not  exceeding  $5,000.  This  question  was 
before  this  court  in  Estate  of  Bm-ns,  54  Cal.  223,  where  it  was  held  that 
a  homestead  not  exceeding  $5,000  in  value  could  be  set  apart  without  no- 
tice.   The  judgment  is  alfirmed. 

We  concur:    McFarland,  J.;  Sharpstein,  J. 

Temple,  J.  I  concur  on  the  authority  of  Mawson  v.  Matoson,  50  Cal.  539, 
and  under  some  feeling  of  compulsion,  in  view  of  the  consequences  of  a  differ- 
ent ruling.  In  Mawson  v.  Matoson,  it  was  intimated  that  the  method  origi- 
nally provided  for  setting  apart  a  homestead  in  article  2,  c.  5,  Code  Civil 
Proc.,  had  been  repealed,  and  there  was  therefore  no  mode  prescribed,  and 
the  court  would  proceed  under  section  187,  Code  Civil  Proc.  Section  1465  still 
prescribes,  however,  that  when  no  homestead  has  been  selected  in  the  life- 
time of  the  deceased  husband  or  wife,  the  court  may  proceed  to  set  apart  one 
as  provided  in  article  2.  That  article  formerly  contained  other  sections  spe- 
ciflcally  directing  the  mode  of  setting  apart  a  homeslead  in  such  dases.  They 
have  been  separated,  but  there  still  remains  a  procedure  in  article  2  for  set- 
ting apart  a  homestead  where  one  had  been  selected,  but  is  found  to  exceed 
$5,000  in  value.  This  procedure  mutatis  mutandis  could  be  made  applicable. 
In  view  of  the  very  grave  questions  which  have  been  raised  in  regard  to  the 
validity  of  these  homesteads  which  have  been  set  apart  without  notice,  I  sug- 
gest  that  pro6ate  judges  adopt  as  a  suitable  mode  of  proceeding  the  mode  still 
found  in  article  2,  so  far  as  appliciible.  That  is  the  admeasurement  and  ap- 
praisal of  the  homestead,  the  report,  the  setting  of  a  day  for  hearing,  and  the 
notice  as  there  prescribed. 

Searls,  C.  J.  I  concur  in  the  suggestions  of  Justice  Temple  as  to  a  proper 
course  to  be  pursued  in  the  cases  indicated. 
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(2  CaJ.  Unrep.  8U) 

In  re  Petition  of  Marshall. 

{Supreme  Ckturt  of  California.    November  8,  1887.) 

Pleading — New  Parties  by  Amendment— Certiorari. 

In  a  suit  to  condemn  land  the  plaintiff  obtained,  in  March,  1887,  leave  to  amend 
complaint  and  summons  filed  December,  1886,  by  inserting  the  name  of  the  peti- 
tioner herein  as  defendant,  and,  in  April,  1887,  having  consolidated  with  other  rail- 
road companies,  obtained  an  order  to  substitute  the  consolidated  company  as 
plaintiff.     Petitioner  applied  for  a  writ  of  certiorari,    Held^  that  it  must  be  denied. 

In  bank.  Cet'tiorari  to  superior  court  of  San  Diego  county;  J.  D,  Works, 
Judge. 

J.  H.  Marshall  petitioned  for  a  writ  of  certiorari  to  the  superior  court  of 
San  Diego  county.  His  name  appeared  in  the  body  of  a  complaint  in  a  con- 
demnation suit,  but  not  in  the  summons  nor  as  defendant  in  the  complaint 
filed  December,  1886.  Plaintiff,  in  the  condemnation  proceedings  in  March, 
1887,  obtained  leave  to  amend  the  summons  nunc  pro  tunc  by  inserting  pe- 
titioner's name  as  defendant,  and  later  the  complaint  was  so  amended,  and 
in  August,  1887,  the  complaint  was  amended  by  su^tituting  a  company  as 
plaintiff. 

/.  Q,  Deakin,  {Myrick  <&  Veering^  of  counsel,)  for  petitioner.  Lewis  Chase^ 
contra. 

By  the  Ck>URT.  In  the  above-entitled  cause  the  application  for  a  writ  of 
review  is  denied. 


(74  Cal.  222) 

Santa  Cruz  Water  Co.  t>.  Kron  and  others.    (No.  12,025.) 

{Supreme  Court  of  Qdifomia,    December  1,  1887.) 

Municipal  Corporations — Bonds — EltEction — Time  op  Taking  Eppect  op  Act. 

Under  Call  foniia  act  of  March  9, 1886,  entitled  "An  act  to  authorize  corporations  of 
the  fifth  class  containing  more  than  three  thousand  and  less  than  t«n  thousand  inhab- 
itants to  obtain  public  water  works,"  an  election  was  held  in  the  city  of  Santa  Cruz 
on  March  30,  1885,  and  bonds  were  issued  to  pay  for  the  works.  Held  that;  by  vir- 
tue of  Pol.  Code  Cal.  J  323,  which  enacts  that  an  act  shall  take  effect  60  days  after 
its  passage  unless  otherwise  prescribed  therein,  the  election  was  void,  and  a  writ  of 
mandamus  to  compel  payment  of  interest  on  the  bonds  would  not  be  granted.  Mc- 
Farland,  J.,  dissenting. 

In  bank. 

Application  by  the  petitioners,  the  Santa  Cruz  Water  Company,  for  a  writ 
of  mandate,  commanding  defendants  Kron,  Swanton,  Jeter,  and  Squirm,  con- 
stituting the  common  council  of  the  city  of  Santa  Cruz,  to  allow  payment  of 
interest  on  certain  bonds  issued  in  payment  of  city  water-works. 

Pringle  &  Hayne,  for  petitioners.  /.  M.  Lesser  and  Charles  B,  Younger^ 
for  defendants. 

Per  Curiam.  This  is'an  application  for  a  writ  of  mandate,  commanding 
the  defendants  Kron,  Swantou,  Jeter,  and  Squirm,  constituting  the  common 
council  of  the  city  of  Santa  Cruz,  to  audit  and  allow  a  demand  for  Interest  on 
certain  bonds  of  the  city  aforesaid,  issued  to  purchase  and  pay  for  water- 
works, and  to  command  the  mayor,  Effey,  who,  as  well  as  the  city,  is  made 
a  defendant,  to  draw  his  warrant  on  the  city  treasurer  therefor.  The  bonds 
in  question  were  issued  pursuant  to  authority  conferred  by  an  election  held, 
or  purporting  to  be  held,  under  an  act  of  the  legislature  approved  March  9, 
1885,  entitled  "An  act  to  authorize  corporations  of  the  fifth  class,  containing 
more  than  three  thousand  and  less  than  ten  thousand  inhabitants,  to  obtain 
public  water- works."  St.  1885,  p.  42.  "Every  statute,  unless  a  different 
time  is  prescribed  therein,  takes  effect  on  the  sixtieth  day  after  its  passage." 
Pol.  Code,  §  323.    The  act  of  March  9th  did  not  in  terms  prescribe  when  it 
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should  take  effect,  and  hence  did  not  become  a  law  until  the  sixtieth  day  there- 
after, viz..  May  8,  1885.  The  election  was  held  March  30,  1885.  Conceding 
the  act  of  March  9,  1885,  to  be  applicable  to  Santa  Cruz,  the  election  author- 
izing the  bohds  to  issue  was  null  and  void,  because  Iield  before  the  law  took 
effect.  Andrews  v.  Railroad  Co,,  16  Mo.  App.  305;  McDougal  v.  Johnson, 
6  Cal.  674. 

It  follows  that  the  petition  for  a  writ  of  mandate  must  be  denied  and  the 
proceedings  dismissed.     Ordered  accordingly. 


(74  Cal.  250)  

Loughborough,  Adm'r,  etc.,  t?.  McNevin  and  others.    (No.  9,520.) 
{Supreme  Court  of  Ccdifomia.    December  1,  1887.) 

1.  Pledge — Lien — Extikguibhmknt — Tender. 

The  lien  of  a  pledgee  is  extinguished  when  a  tender  of  the  amoant  due  on  tb« 
debt  is  made  according  to  law,  and  is  refused  by  the  pledgee. 

2.  Same — Refusal  to  Deliver— Conversion. 

A  refusal  by  a  pledgee  to  deliver  up  the  pledge  to  an  assignee  of  the  pledge,  upon 
a  sutficient  tender  being  made  by  the  assignee  of  the  amount  due  him,  is  conver- 
sion, and  the  fact  that  the  property  pledged  had  been  attached  by  a  third  person^ 
with  whom  the  assignee  had  no  privity,  is  no  justification. 

3.  Same. 

In  an  action  of  trover  to  enforce  the  redemption  of  a  pledge,  the  pledgee  will  be 
held  retjponsible  for  any  depreciation  in  value  of  the  pledge,  after  the  tender  of  the 
amount  due,  and  refusal  by  the  pledgee. 

4.  Same— Intervening  Claimant. 

One  to  whom  a  pledge  has  been  assigned  pending  litigation  concerning  it,  may 
file  a  complaint  in  intervention,  under  section  386,  Code  Civil  Proc.  Cal.,  which 
provides  for  order  of  substitution. 

5.  Tender— SuFPiciENCY. 

Where  one  who  held  certain  shares  of  stock  as  security  for  money  loaned,  de- 
manded payment  of  the  debtor,  which  was  refused,  and  afterwards  an  assignee  of 
the  stock  tendered  to  the  pledgee  the  whole  amount  due  him,  with  interest,  hdd  a 
sutlicjent  tender,  under  section  1492,  Civil  Code  Cal.,  which  provides  that  where 
delay  in  the  performance  of  an  obligation  is  capable  of  exact  and  entire  compen- 
sation, and  time  has  n6t  been  declared  to  be  the  essence  of  the  contract,  an  offer  of 
performance,  accompanied  by  an  offer  of  such  compensation,  may  be  made  at  any 
time  alter  the  obligation  is  due. 

6.  Same. 

A  tender  to  a  pledgee  of  the  amount  secured  by  the  pledge  is  not  vitiated  by  a 
condition  that  the  pledge  be  delivered  to  the  one  tendering  payment. 

7.  Same. 

A  tender  of  tlie  amount  due  a  pledgee  by  an  assignee  of  the  pledge  is  sufficient 
without  bringing  the  money  into  court. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

Thornton,  J.  The  judgment  and  order  appealed  from  are  affirmed  for  the 
reasons  given  in  the  decision  by  department  2,  filed  June  27,  1887,  (14  Pac. 
Hep.  369.) 

We  concur:  Searls,  C.  J.;  Sharp^tein,  J.;  McFarland,  J.;  Tbmplb, 
J.;  Paterson,  J. 


(74  CaJ.  269) 

DoMiNGUEZ  V,  Mascotti.     (No.  12,210.) 

(Supreme  Court  of  California.    December  2,  1887.) 

1.  New  Trial— Application— Time  to  Sebve  Notice. 

Section  659,  Code  Civil  Proc.  Cal.,  provides  that  "  the  party  intending  to  move  for 
a  new  trial  •  ♦  ♦  must,  ♦  ♦  ♦  after  notice  of  the  'decision  of  the  court, 
♦  ♦  ♦  serve  upon  the  adverse  party  a  notice  of  his  intention,"  etc.  Held^  that 
such  a  notice,  given  before  the  findings  were  signed  and  tiled,  was  ineffectual ;  there 
being  no  decision,  and  no  party  agj^rieved,  within  the  meaning  of  section  657,  which 
provides  that  *'  the  former  verdict  or  other  decision  may  be  vacated,  and  anew  trial 
granted,  on  the  application  of  the  party  aggrieved,"  etc. 
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2.  Same— Appeal— Rkcobd. 

Under  section  661,  Code  Civil  Proc.  Cal.,  a  notice  of  motion  for  a  new  trial  ia  no 
part  of  the  record  on  appeal,  but  must  be  made  to  appear  by  a  statement  on  bill 
of  exceptions,  and,  when  the  motion  for  a  new  trial  is  denied,  the  fact  that  a  state- 
ment or  affidavits  were  filed  does  not  warrant  the  presumption  that  such  notice 
was  either  given  or  waived. 

Gomraigsioners^  decision.    In  bank.. 
Appeal  from  superior  court,  Los  Angeles  county. 

Horace  Bell  and  C.  H,  Cannell,  for  appellant.  Robert  Hardie  and  W,  /. 
Foley,  for  respondent. 

Hayne,  C.  The  notice  of  motion  for  a  new  trial  was  given  before  the 
findings  were  signed,  and  was  therefore  premature  and  ineffectual.  •  Under 
the  present  system  the  findings  constitute  "the  decision."  Until  the  findings 
are  signed  and  filed  there  is  no  decision,  and  nobody  is  "aggrieved,"  within 
the  meaning  of  section  657,  Code  Civil  Proc.  That  a  premature  notice  of  mo- 
tion is  ineffectual  has  frequently  been  decided.  Mahoney  v.  Caperton,  15  Cal. 
318;  Bates  v.  Gage,  49  Cal.  126;  Hinds  v.  Qage,  56  Cal.  487;  Spottiszoood  v. 
Weir,  66  Cal.  529,  6  Pac.  Rep.  381. 

It  is  true  that  the  notice  of  motion  is  not  a  part  of  the  record  on  appeal. 
Qirdner  v.  Beswick,  69  Cal.  112,  10  Pac.  Rep.  278;  Hook  v.  Hall,  68  Cal.  23, 
8  Pac.  Rep.  596.  But  if,  for  that  reason,  the  notice  printed  in  the  transcript 
cannot  be  looked  at  to  see  when  it  was  given,  then  the  record  does  not  show 
that  a  notice  was  given  or  waived,  and  this  of  itself  was  good  ground  for  de- 
nying the  motion.  Wright  v.  tinowhall,  45  Cal.  654;  Calderwood  v.  Books, 
28  Cal.  154.  Formerly  the  notice  was  part  of  the  record  on  appeal.  But  by 
careless  legislation  it  is  no  longer  so;  and,  this  being  the  case,  it  must,  as 
stated  in  Girdner  v.  Beswick,  above  cited,  "be  made  to  appear  as  part  of  the 
record,  by  a  statement  or  bill  of  exceptions, "  or  in  some  appropriate  mode. 
If  it  had  appeared  that  the  respondent  had  proposed  amendments  to  the  pro- 
posed statement  without  reserving  proper  objection,  the  notice  of  molion 
would  have  been  waived.  But  the  record  does  not  show  this,  or  anything 
^  from  which  it  can  be  inferred  that  there  was  a  waiver.  It  cannot  be  pre- 
'  sumed  from  the  naked  fact  that  a  statement  or  affidavits  were  filed  that  a  no- 
tice of  motion  was  given  or  waived,  where  the  motion  is  denied. 

The  question  as  to  the  insufficiency  of  the  evidence  cannot  be  considered  on 
appeal  from  the  judgment,  because  that  appeal  was  taken  more  than  60  days 
after  the  decision. 

We  therefore  advise  that  the  judgment  and  order  denying  a  new  trial  be 
jftffirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 


(74  Cal.  261) 

Pacific  Coast  Ry.  Co.  ©.Porter  and  Wife.    (N'o.  12,122.) 
{Supreme  Court  of  California.    December  2,  1887.) 

1.  ILMINKNT  Domain — Compensation — Benefits  Acxjrtiino  to  Besidcb  op  Land. 

Const.  Cal.  art.  1,  ^  14,  provides  that  no  right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  not  municipal,  until  compensation  is  made,  irrespective  of 
any  benefits  from  the  proposed  improvements.  Held,  that  the  benefits  supposed 
to  result  to  the  rest  of  a  piece  of  land  by  the  taking  of  part  of  it  for^he  right  of  way 
for  a  railroad,  cannot  be  considered  in  a  suit  to  determine  the  compensation  to  be 
paid  the  owner. 

2.  Same— Procedure — Verdict. 

Code  Civil  Proc.  Cal.  §  1249,  provides  that  compensation  and  damages  on  con- 
demnation proceedings  shall  be  assessed  as  of  the  date  of  the  issuing  of  the  Sam- 
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mons.  Section  1243  provides  tliat  the  proceedings  '*  ninst  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon."  The  verdict  of  a  jury  in  a  condem- 
nation suit  assessed  the  damages  as  to  ''  the  present  value  of  the  strip  of  land." 
Hefd,  that  the  verdict  was  to  be  construed  with  reference  to  the  issues  in  the  plead- 
ings«  which  related  to  the  time  of  the  beginning  of  the  proceeding  in  this  case  iden- 
tical with  the  summons. 

CJomraissioners'  decision.     In  bank. 

Appeal  from  superior  court,  San  Luis  Obispo  county;  James  G.  Maouire, 
Judge. 

The  Pacific  Coast  Bail  way  Company,  plaintiff,  sued  Uriah  and  Fanny  R. 
Porter,  defendants,  to  condemn  a  right  of  way.  Judgment  for  defendants, 
and  plaintiff  appealed. 

a,  B,  Treat,  for  appellant.  C.  W.  Ooodchild  and  IF.  H.  Spencer^  for  re- 
spondents. 

Hayne,  C.  This  was  a  proceeding  to  condemn  a  strip  of  the  defendants' 
land  for  the  purposes  of  the  plaintiff ^s  road.  The  cause  )ras  tried  by  a  jury, 
who  rendered  a  verdict,  and  judgment  was  entered  thereon  and  on  the  addi- 
tional findings  of  the  court  condemning  the  said  land,  and  decreeing  that  the 
plaintiff  pay  to  the  defendants  Uriah  and  Fanny  Porter:  (1)  The  sum  of 
$75,  adjudged  to  be  the  value  of  the  land  taken;  (2)  the  sum  of  $800,  as  dam- 
ages to  the  remainder  of  the  land;  and  (3)  the  sum  of  $275,  cost  of  fencing 
and  cattle-guards,  which,  however,  the  plaintiff  was  given  the  option  to  build 
at  its  own  expense.  The  plaintiff  appeals  from  that  part  of  the  judgment 
directing  payment  to  the  said  defendants. 

1.  It  is  argued  for  the  appellant  that  evidence  should  have  been  admitted  of 
the  benefits  accruing  to  the  remaining  land,  and  that  such  benefits  sliould 
have  been  deducted  from  the  amount  of  damage  assessed.  But  the  constitu- 
tion expressly  provides  that  "no  right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  otJiei'  than  municipal  until  full  compensation  therefor  be 
first  made  in  money  or  ascertained  and  paid  into  court  for  the  owner  irre- 
spective of  any  benefit  from  any  improvement  proposed  by  such  corporation." 
Article  1,  §  14. 

Under  this  provision  the  benefits  supposed  to  result  to  the  remainder  of  the 
land  cannot  be  considered.  An  exception  to  this  rule  is  provided  when  the 
corporation  for  whose  use  property  is  taken  is  a  "municipal  corporation." 
The  cases  of  Butte  Co.  v.  Boydston,  64  Cal.  110,  and  Tehama  Co,  v.  Bryan, 
68  Cal.  57,  8  Pac.  Rep.  673,  fall  within  this  exception.  For,  as  is  well  said 
by  respondent's  counsel,  the  word  "municipal,"  as  used  in  the  provision,  re- 
fers to  such  corporations  as  are  for  public  government,  and  therefore  includes 
counties.  Unless  the  cases  mentioned  proceed  upon  this  ground,  we  do  not 
see  how  they  can  be  sustained. 

2.  It  is  claimed  that  under  section  1249,  Code  Civil  Proc.,  the  compensatioi^ 
and  damages  should  have  been  assessed  at  the  date  of  the  issuing  of  the  sum- 
mons; and  that  the  verdict  of  the  jury  was  as  to  "the  present  value  of  the 
strip  of  land,"  etc.  This  seems  to  verge  close  to  those  criticisms  upon  the 
form  of  the  verdict  which  are  to  be  made  in  time  to  admit  of  correction.  AU 
gier  v.  The  Maria,  14  Cal.  170,  171.  But  w^ithout  reference  to  this  rule  it 
seems  to  its  that  the  verdict  did  relate  to  the  time  of  the  issuance  of  the 
summons.  The  verdict  is  to  be  construed  with  reference  to  the  issues  made 
by  the  pleadings;  and  the  issues  made  by  the  pleadings  ordinarily  relate  to 
the  time  of  the  commencement  of  the  action  or  proceeding,  which  in  this  kind 
of  case  is  identical  with  the  issuance  of  the  summons.  Section  1243  of  the 
Code  provides  that  the  proceedings  "must  be  commenced  by  filing  a  complaint 
and  issuing  a  summons  thereon,"  Under  this  language,  the  proceedings 
were  not  commenced  until  the  summons  was  issued.  Compare  Flandreau 
V.  White,  18  Cal.  639;  Green  v.  Water  Co.,  10  Cal.  374.  In  the  case  before 
us  the  complaint  was  filed  and  the  summons  issued  on  the  same  day. 


Digitized  by 


Google 


776  PACmO  BETORTEB.  [Cal. 

We  tlierefore  advise  that  the  part  of  the  judgment  appealed  from  be  af- 
firmed. 

We  concur:    Belcher,  G.  C;  Foote,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  that  part 
of  tlie  judgment  appealed  from  is  affirmed. 


(74  Cal.  2«3) 

EoACH  and  Wife  v.  Riverside  Water  Co.    (No.  12,079.) 

(Supreme  Court  of  California.    December  2,  1887.) 

1.  Eminent  Domain— Pbooedube—Noticb  op  Lis  Pendens— Puechaser— Claimant  of 
Homestead. 

Code  Civil"  Proc.  Cal.  J  409,  provides  that  from  the  time  of  the  filing  a  iis  pendens 
**a  purchaser  or  incumbrancer"  of  the  property  shall  be  affected  with  constructive 
notice.  Section  1256  provides  this  shall  apply  to  condemnation  proceedings.  In 
November,  1885,  defendaot  filed  notice  of /m  pendens  at  the  beginning  of  a  condem- 
nation of  a  right  of  way.  March,  1886,  the  wife  of  the  owner  of  the  property,  liv- 
ing with  him,  filed  a  declaration  of  homestead.  April,  1886.  judgment  was  r«i- 
dered  in  the  condemnation  proceedings,  and  the  damages  paid  into  court  for  the 
owner  of  tlie  property.  Ileld,  that  the  word  **  purchaser"  in  section  409  included 
those  who  had  acquired  a  homestead  interest  in  the  property. 

Commissioners'  decision.  Appeal  from  superior  courti  San  Beniardino 
county;  J.  A.  Gibson,  Judge. 

William  Roach  and  Rufina  Roach,  plaintiffs,  sued  the  Riverside  Water  Com- 
pany, defendant,  in  an  action  of  ejectment.  Judgment  for  defendants. 
Plaintiffs  appealed. 

H,  C,  Rolfe,  for  plaintiffs.     Curtis,  Otis  c§  Conner,  for  defendants. 

Hayne,  C.  Ejectment.  On  November  9, 1885,  the  plaintiff  William  Roach 
was  the  owner  of  the  land  in  controversy.  On  that  day  the  defendant  hei-ein 
commenced  proceedings  against  him  to  condemn  a  right  of  way  over  the  land 
for  a  public  purpose,  and  on  November  23, 1885,  duly  filed  a  notice  of  lis  pen- 
dens. On  March  22, 1886,  the  plaintiff  Rufina  Roach,  who  was  the  wife  of 
William  Roach,  and  who  resided  on  the  premises  with  him,  filed  a  declaration 
of  homestead  thereon.  On  April  1, 1886,  judgment  of  condemnation  was  ren- 
dered in  pursuance  of  a  stipulation,  which  was  as  follows:  "It  is  hereby  stip- 
ulated by  the  respective  parties  that  plaintiff  have  judgment  for  the  right  of 
way  over  the  land  of  defendant,  as  claimed  in  the  complaint,  and  that  defend- 
ant and  his  wife  will  execute  a  deed  of  said  right  of  way,  in  addition  thereto, 
to  plaintiff,  upon  plaintiff's  paying  to  defendant  $925."  The  plaintiff  in  said 
proceedings  (defendant  herein)  paid  said  sum  into  court  subject  to  the  order 
of  the  plaintiff.  It  has  not  been  withdrawn,  but  remains  in  the  hands  of  the 
clerk  for  Roach,  whose  property  it  is.  The  plaintiff  Rufina  Roach  was  not  a 
party  to  the  condemnation  proceedings,  and  it  is  argued  that  she  was  not  a 
purchaser  or  incumbrancer  within  the  meaning  of  section  409,  Code  Civil 
Proc,  which  provides,  with  reference  to  notices  of  lis  pendens,  that  "from 
the  time  of  filing  such  record  only,  shall  a  purchaser  or  incumbrancer  of  the 
property  affected  thereby  be  deemed  to  have  constructive  notice  of  the  pen- 
dency of  the  action."  This  provision  applies  to  condemnation  proceedings. 
Code  Civil  Proc.  §  1256.  And  we  think  the  word  "purchaser"  must  receive 
a  liberal  construction,  and  be  held  to  include  those  who  have  acquired  a  home- 
stead interest  in  the  property.  Any  other  rule  would  enable  parties  to  com- 
mit frauds.     We  therefore  advise  that  the  judgment  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C* 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  aftirmed. 
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RoTLANOB  and  others  c.  San  Lxns  Hotel  Co.  and  others  .1  (No.  12,000.) 
{Supreme  Cburt  €f  Oalifomia.    December  2. 1887.) 

1.  Appsai/— RiBQuniTEB— NoncK— Qbbyics. 

Plaintiffs  reoovered  a  judgment  against  certain  of  the  defendants,  and  It  was  ad- 
judged that  "  they  take  nothing  against  the  defendant  ♦  •  ♦  company,  and 
that  their  complaint,  in  so  far  as  it  seeks  to  foreclose  a  lien,  is  hereby  dismissed,** 
etc.,  and  *' that  the  defendant  •  •  •  company,  do  •  •  ♦  recover  from  •  •  ♦ 
plaintiff  its  costs,"  etc  Plaiutiffb  then  served  upon  that  defendant  the  following 
notice:  ''Plaintiffs  •  •  •  appeal  from  the  judgment  •  •  •  dismissing  said 
action  as  to  the  defendant  ♦  ♦  •  company  and  for  recovery  by  said  •  •  • 
defendant  from  plaintiffii  •  •  •  costs  of  ^  *  *  action.  The  piaintiflb  ap- 
peal from  the  whol.e  of  said  judgment,  and  from  every  part  thereof."  Held  to  in- 
clude only  an  appeal  from  that  part  of  the  judgment  dismissine  the  complaint,  and 
for  the  recovery  of  costs  against  the  plaintiffs,  and  the  appeal  should  not  be  dis- 
missed for  Ihilure  to  serve  notice  of  appeal  upon  the  other  oefendants. 

S.  Hechanio'8  Lien— PBOCBXDniGs  to  Pbbfbct  FiLma  Claim  bkfobk  CoKPLsnoir  ov 

BUILDINO. 

Bectiori  1187,  Code  Civil  Proc.  Cal.,  regulating  mechanics'  liens,  provides  that 
"every  original  contractor,  within  sixty  days  after  the  completion  01^ his  contract, 
and  every  person  save  the  original  contractor,  ♦  •  •  must,  within  thirty  days 
after  the  completion  of  any  building,  •  •  ♦  file  for  record  ♦  ♦  •  a  state- 
ment," etc.  Seldy  that  a  claim  of  lien  filed  before  the  completion  of  the  building 
was  premature,  and  could  not  be  enforced. 

In  bank*.  Appeal  from  superior  court,  San  Luis  Obispo  county;  D.  8. 
Gregobt,  Judge. 

This  action  is  to  foreclose  a  mechanic's  lien.  Appellants,  plaintiffs,  were 
material-men,  and  furnished  material  to  be  used  in  the  construction  of  the 
hotel  of  the  defendant,  the  San  Luis  Hotel  Company.  These  materials  were 
furnished  directly  to  the  defendants,  who  were  doing  work  in  the  hotel  for 
the  original  contractors.  The  complaint  showed  that  the  claim  of  lien  was 
filed  before  the  completion  of  the  building.  The  following  is  the  judgment 
of  the  court  below:  "This  cause  coming  on  regularly  to  be  tried,  *  ♦  ♦ 
the  court  having  heard  and  considered  the  allegations  and  evidence  of  the  re- 
spective parties,  did  *  *  *  make  and  file  its  findings  of  fact  and  conclu- 
aions  of  law  herein,  andordered  judgment  to  be  entered  herein,  that  the  plain- 
tiffs take  nothing  herein  against  the  defendant  San  Luis  Hotel  Company,  and 
that  the  plaintiffs'  complaint,  in  so  far  as  it  seeks  to  foreclose  a  lien,  be  dis- 
missed, and  that  the  said  hotel  company,  defendant,  have  judgment  against 
the  plaintiffs  for  costs,  and  that  the  plaintiffs  do  have  and  recover  from  John 
p.  Armstrong  and  William  Armstrong,  partners  as  Armstrong  Bros.,  the  sum 
of,"  etc.  Wherefore  *  *  *  it  is  ordered,  adjudged,  and  decreed  that  the  plain- 
tiffs take  nothing  against  the  defendant,  the  San  Luis  Hotel  Company,  and 
that  the  plaintiffs'  complaint  herein,  in  so  far  as  it  seeks  to  foreclose  a  lien, 
be,  and  the  same  is  hereby,  dismissed  out  of  this  court;  and  it  is  further  or- 
dered and  adjudged  that  the  defendant,  the  San  Luis  Hotel  Co.,  do  have  and 
recover  of  and  from  the  plaintiff  its  costs  and  disbursements  herein,  now 
taxed  at  $20.25." 

The  following  is  the  notice  of  appeal:  "You  will  please  take  notice  that 
thb  plaintiffs  Joseph  Roylance,  Robert  Dalziel,  and  Frederick  Delger,  partners 
under  the  firm  name  and  style  of  San  Francisco  Brass- Works,  hereby  appeal 
♦  *  *  from  the  judgment  *  *  *  filed  and  entered  in  the  said  superior 
court  on  the  twenty-first  day  of  January,  1886,  *  *  *  dismissing  said 
action  as  to  the  defendant  San  Luis  Hotel  Company,  and  for  recovery  by 
said  last-named  defendant  from  the  plaintiffs  of  twenty  dollars  and  twenty- 
five  cents  ($20.25)  costs  of  said  action.  The  plaintiffs  appeal  from  the  whole 
of  said  judgment  and  from  every  part  thereof." 

Wf:z.  K,  Davis  and  Wm.  Shipsey,  ( Wm.  Lair  ffill,  of  counsel,)  for  ap- 
pellants. MoD.  E.  VmaUe  and  C.  W.  Qoodohild,  (MetcaJf  di  MetcalfAud 
F,  B.  OgdeUt  of  counsel,)  for  respondents. 

*  For  ft  corrected  report  of  this  caaa.  see  20  Paa  Rep.  57IL 
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Peb  Cubiam.  As  it  appears  to  us,  the  notice  of  appeal  in  this  action  was 
intended  to  embrace  only  that  part  of  the  judgment  of  the  court  below  which 
affected  the  plaintiffs  in  adjudging  that  "they  take  nothing  against  the  de- 
fendant, the  San  Luis  Hotel  Company,  and  that  their  complaint,  in  so  f^r  as 
it  seeks  to  foreclose  a  lien,  be,  and  the  same  is  hereby,  dismissed  out  of  this 
court,"  and  "that  the  defendant,  the  San  Luis  Hotel  Company,  do  have  and 
recover  from  the  plaintiff  its  costs  and  disbursements,  now.  taxed  at  $20.25." 
It  was  not  intended  to  include  in  the  notice  any  appeal  from  that  portion  of 
the,  judgment  where  the  plaintiff  recovered  a  personal  judgment  against  Ann- 
strong  Bros,  for  a  sum  of  money.  Taking  all  the  terms  of  the  notice  of  ap- 
peal together,  it  seems  to  us  that  the  words  "said  judgment,"  where  they 
occur  in  the  last  clause  of  the  notice,  refer  not  to  the  whole  judgment  as  ren- 
dered by  the  court,  but  to  that  part  of  it  which  is  set  out  in  the  language  of 
.the  notice  preceding  the  last  clause  thereof,  which  language,  fairly  inter- 
preted, includes  only  that  part  of  the  judgment  which  affects  the  hotel  oom- 
pauy  and  the  plaintiff,  but  does  not  include  that  portion  which  affects  the 
rights  of  Armstrong  Bros.  Therefore  the  appeal,  as  taken,  should  be  enter- 
tained notwithstanding  that  th^  counsel  for  Armstrong  Bros,  were  not  served 
with  notice  of  the  appeal. 

But  the  complaint  does  not  show  that  the  plaintiffs  are  entitled  to  enforce 
any  mechanic's  lien  upon  the  building  of  the  hotel  company;  for  as  alleged 
in  the  complaint,  the  claim  of  lien  was  filed  on  the  thirteenth  of  October,  1{§4, 
and  the  building  was  not  completed  until  after  that  date.  Hence,  from  that 
pleading  itself,  it  appears  that* the  plaintiffs  prematurely  filed  their  claim  of 
lien,  and  according  to  their  allegations  could  not  enforce  it.  In  Peiry  v. 
Brainard,  8  Pac.  Rep.  882,  it  was  said:  "The  court  below  found  that  the 
lien  which  was  sought  to  be  enforced  by  the  action  was  filed  prior  to  the  com- 
pletion of  the  building,  and  was  therefore  prematurely  filed.  The  statute 
reads:  'Everj'  original  contractor,  within  sixty  days  after  the  completion  of 
his  contract,  and  every  person  save  the  onginal  contractor,  claiming  the  bene- 
fit of  this  chapter,  must,  within  thirty  days  after  the  completion  of  any  build- 
ing, improvement,  or  structure,  or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  the  performance  of  any  labor  in  a  mining  claim,  file  for  rec- 
ord,' etc.  Code  Civil  Proc.  §  1187.  It  will  be  seen  that  the  time  prescribed 
by  the  statute  for  the  filing  of  the  plaintiff's  claim  was  *  within  thirty  days 
after  the  completion  of  the  building.'  Under  a  similar  statute,  the  supreme 
court  of  Kansas  lately  held  in  two  cases — Davis  v.  Bullard,  4  Pac.  Rep.  75, 
and  Seaton  v.  Ohamherlain,  Id.  89 — that  a  claim  so  filed  was  premature,  and 
a  lien  based  thereon  could  not  be  enforced.  The  reasoning  of  that  court  com- 
mends itself  to  our  judgment." 


(15  Or.  456) 

Hamlin  v,  Kassafeb  and  others. 
{Supreme  Court  of  Oregon.    November  28,  1887.) 

JuSnCK  OF  THE  PbACE— HOLDIKO  OVER  TeRM— VALIDITY  OP  ACTO— COLLATEBAL  ATTACK. 

Where  one  had  been  elected  justice  of  the  peace,  and  had  discharged  the  duti^ 
of  that  office,  btit  at  the  next  election  was  defeated,  and  on  the  expiration  of  his 
term  refused  to  surrender  the  office,  its  docket,  and  the  books  and  papers  thereunto 
belonging  to  his  successor,  who  had  received  the  certiticate  of  election,  and  who 
had  duly  qualified  thereunder,  fietcU  that  the  incumbent  so  holding  over  under 
claim  or  color  of  right  was  an  officer  de  facto^  and  his  official  acts  were  valid  as  to 
the  public  and  third  persons,  and  could  not  be  collaterally  impeached. 

Appeal  from  circuit  court,  Jackson  county;  L.  A.  Websteb,  Judge. 

This  action  was  brought  by  James  Hamlin,  plaintiff,  against  the  defend- 
ants, Frank  Kassafer,  a  constable,  and  others,  to  recover  personal  property- 
alleged  to  have  been  wrongfully  taken  in  execution  under  a  judgment  recov- 
ered before  one  exercising  and  perfoiming  the  functions  of  a  justice  of  the 
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peace.     Judgment  was  rendered  for  the  defendants  in  the  court  below,  where- 
upon plaintiff  brought  this  appeal. 

W,  R.  Andrews,  for  appellant.     JET.  K.  Haniia,  for  respondents. 

Lord,  C.  J.  This  action  was  brought  by  the  plaintiff  against  the  defend- 
ants to  recover  certain  personal  property  alleged  to  have  been  wrongful^ 
taken.  The  defendants  admitted  the  taking,  but  justified  in  substance  to  this 
effect:  That  on  the  twenty-eighth  day  of  September,  1887,  the  defendant 
Carlton  recovered  a  judgment  in  a  justice's  court  before  one  E.  D.  Foudroy, 
against  the  plaintiff,  Hamlin,  for  the  sum  of  S80and  costs;  that  execution 
was  issued  thereon,  and  placed  in  the  hands  of  the  defendant  Xassafer  as  con- 
stable, and  that  the  property  aforesaid  was  seized  and  taken  into  custody  un- 
der the  same,  etc.  The  plaintiff  denied  the  recovery  of  the  judgment  in  the 
said  justice's  court,  or  in  any  court,  etc.  Upon  issue  being  thus  joined,  the 
issue  raised  was  as  to  the  Yalidity  of  said  judgment. 

The  evidence  as  disclosed  by  the  bill  of  exceptions  is,  in  substance,  that  one 
E.  D  Foudroy  had  been  elected  justice  of  the  peace  for  the  precinct  of  Jack- 
sonville at  the  general  election  in  1884,  and  had  entered  upon  the  discharge 
of  the  dutips  of  his  office;  that,  at  the  general  election  in  1886,  Foudroy  was 
again  a  candidate  for  that  office,  but  was  defeated  by  one  G.  A.  Hubbel,  who 
received  the  certificate  of  election,  and  duly  qualified,  and  that  he  demanded 
of  the  said  Foudroy  the  possession  of  said  office,  its  docket,  and  books  there- 
unto belonging,  but  that  Foudroy  refused  to  surrender  the  same,  and  continued 
to  exercise  and  perform  the  functions  of  the  said  office;  that  thereafter,  and 
at  the  time  of  the  rendition  of  the  said  judgment  by  tlie  said  Foudroy,  he  was 
in  possession  of  said  office  in  which  he  had  held  court  as  a  justice  of  the  peace, 
and  of  the  docket  and  books,  and  also  a  sign  at  the  door  notifying  the  public 
he  was  such  officer;  that  the  defendant  Hubbel,  when  said  judgment  was 
rendered,  was  in  possession  of  the  town  hall,  and  had  acted  as,  and  performed 
the  duties  and  functions  of,  a  justice  of  the  peace,  and  that  these  matters  were 
open  and  notorious;  but  the  evidence  indicates  that  these  acts  were  performed 
in  his  official  character  as  a  city  recorder,  by  virtue  of  which  he  was  ex  officio 
justice  of  the  peace;  that  the  defendant  Carlton,  at  the  time  of  the  recovery 
of  said  judgment,  was  a  resident  of  Medford,  and  had  no  knowledge  of  any 
dispute  as  to  who  was  justice  of  the  peace.  Upon  this  state  of  facts,  the  court 
gave  several  instructions,  which  were  excepted  to,  and  refused  to  give  an- 
other, which  constitutes  the  main  source  of  grievance,  and  from  which  it  is 
evident  that  the  plaintiff  sought  to  have  the  court  instruct  the  jury  that  the 
defendant  Foudroy  was  a  mere  usurper  when  the  judgment  was  rendered  by 
him. 

It  is  admitted,  therefore,  that  this  record  presents  only  one  question, — was 
Foudroy  a  de  facto  officer?  Upon  this  point  there  would  seem  to  be  a  little 
jx)om  for  controversy;  for  conceding,  as  was  argued,  that  Hubbel,  by  reason 
of  official  duties  performed  at  the  town  hall,  was  reputed  to  be  a  justice  of  the 
peace,  it  by  no  means  follows^  that  their  acts  operated  to  displace  Foudroy, 
and  induct  him  into  the  possession  of  the  disputed  office.  To  render  the  judg- 
ment void,  Foudroy  must  have  presumed  to  act  without  any  just  pretense  or 
color  of  title.  As  this  is  the  contention  of  counsel  for  the  plaintiff,  it  may 
not  be  amiss  to  note,  preliminarily,  some  distinctions  as  to  officers  which  wiU 
render  the  law  applicable  to  the  facts  in  hand  more  evident.  * 

An  office  has  been  defined  to  be  a  right  to  exercise  a  public  function  or 
employment,  and  to  take  the  fees  and  emoluments  belonging  to  it;  and  Chief 
Justice  Marshall  says:  "He  who  performs  the  duties  of  that  office  is  an 
officer. "  From  the  inherent  uature  of  an  office,  no  less  than  from  reasons  of 
public  policy,  there  cannot  be  two  pei-sons  in  the  possession  of  an  office  at  the 
same  time.  It  becomes  important,  then,  to  observe  the  distinction  between 
an  officer  de  Jure  and  an  officer  de  facto.    Lord  Ellsnborough  said:   "One 
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who  has  the  reputation  of  being  the  officer  he  assumed  to  be,  and  yet  is  not  a 
good  officer  in  point  of  law,"  is  an  officer  de  facto.  King  v.  Bedford  Lersel, 
6  East,  356.  To  constitute  a  person  an  officer  de  facto ,  he  must  be  in  the 
actual  possession  of  the  office,  and  in  the  exercise  of  its  functions,  and  in 
the  discharge  of  its  duties.  When  this  is  the  fact,  necessarily  there  can  be  no 
other  incumbent  of  the  office.  An  officer  dejure  is  one  who  has  the  lawful 
right  to  the  office,  but  who  has  either  been  ousted  from,  or  never  actually 
tflken  possession  of,  the  office.  When  the  officer  dejure  is  also  the  officer  de 
fa^to,  the  lawful  title  and  possession  is  united;  then  no  other  person  can  be 
an  officer  de  facto  for  that  office.  "Two  persons  cannot  be  officers  de  facto 
for  the  same  office  at  the  same  time."  McCahon  v.  Commissioners,  8  Kan. 
442;  Boardman  v.  Halliday,  10  Paige,  232;  Morgan  v.  Quackenbush,  22 
Barb.  80.  "An  officer  de  facto,*'  said  Storks.  J.,  "is  one  who  exercises  the 
duties  of  an  office,  under  color  of  an  appointment  or  election  to  that  office.  He 
differs,  on  the  one  hand,  from  a  mere  usurper  of  an  office,  who  undertakes  to 
act  as  an  officer  without  any  color  of  right;  and  on  the  other  hand,  from  an 
officer  dejure,  who  is,  in  all  respects,  legally  appointed  and  qualified  to  exer- 
cise the  office.  It  is  not,  in  all  cases,  easy  to  determine  what  ought  to  be  con- 
sidered as  constituting  a  colorable  right  to  an  office,  so  as  to  determine  whether 
one  is  a  mere  usurper."  Plymouth  v.  Painter,  17  Conn.  588.  The  distinc- 
tion, then,  which  the  law  recognizes,  is  that  an  officer  dejure  is  one  who  has 
the  lawful  right  or  title,  without  the  possession,  of  the  office;  while  an  officer 
de  facto  has  the  possession,  and  performs  the  duties,  under  the  color  of  right, 
without  being  actually  qualified  in  law  so  to  act,  both  being  distinguished 
frojn  the  mere  usurper,  who  has  neither  lawful  title  nor  color  of  right.  The 
mere  claim  to  be  a  public  officer  is  not  enough  to  constitute  one  an  officer  de 
facto.  There  must  be  some  color  to  the  claim  of  right  to  the  office,  or,  with- 
out such  color,  a  performance  of  official  duties,  with  the  acquiescence  of  the 
public,  for  such  a  length  of  time  as  to  raise  a  presumption  of  colorable  right. 
Broivn  v.  Lunt,  37  Me.  428;  Burk  v.  Elliott,  4  Ired.  355;  Conover  v.  Beth 
lin,  15  How.  Pr.  477;  Ex  parte  Strang,  21  Ohio  St.  610.  Said  Suther- 
land, J.:  "There  must  be  some  color  of  election  or  appointment,  or  an  ex- 
ercise of  the  office,  and  an  acquiescence  for  a  length  of  time,  which  would 
afford  a  strong  presumption  of  at  least  a  colorable  election  or  appointment." 
Wilcox  V.  Smith,  5  Wend.  233.  See,  also.  State  v.  CarroU,  38  Conn.  449.  It 
may  be  said»  then,  that  the  color  of  right  which  constitutes  one  an  officer  de 
facto  may  consist  in  an  election  or  appointment,  or  in  holding  over  after  the 
expiration  of  one's  term,  or  acquiescence  by  the  public  in  the  acts  of  such 
officer  for  such  a  length  of  time  as  to  raise  tlie  presumption  of  colorable  right 
by  election  or  appointment.  From  considerations  of  public  policy,  the  law 
recognizes  the  official  acts  of  such  officers  as  lawful  to  a  certain  extent.  It 
will  not  allow  them  to  be  questioned  collaterally,  and  they  are  valid  as  to  the 
public,  and  as  to  third  persons  who  have  an  interest  in  the  thing  done.  Peo- 
ple V.  Stevens,  5  Hill,  630;  Burton. \.  Patton,  2  Jones,  (N*  C.)  124;  People 
V.  Sassovich,  29  Cal.  480.  Within  the  scope  of  his  authority,  the  acts  of  an 
o&icQT  de  Jure  are  valid  for  all  purposes.  Not  so  with  an  officer  de  facto;  his 
acts  are  only  recognized  in  the  law  to  be  valid  and  effectual  so  far  as  they 
affect  the  public  and  tliird  persons.  As  to  these,  his  acts  are  as  valid  as  if  1m 
were  an  officer  dejure.  The  reason  of  the  rule  is  apparent.  It  would  be  un- 
just and  unreasonable  to  require  every  individual  doing  business  with  such 
officer  to  i  n  vestigate  and  determine  at  his  peril  the  title  of  such  office.  "  Third 
persons,  from  the  nature  of  the  case,  cannot  always  investigate  the  right  of 
one  assuming  to  hold  an  important  office,  even  so  far  as  to  say  that  he  has 
color  of  title  to  it  by  virtue  of  some  appointment  or  electiop.  If  they  see  1dm 
publicly  exercising  its  authority,  if  they  ascertained  that  this  is  generally  ac- 
quiesced in,  they  are  entitled  to  treat  him  as  such  officer,  and,  if  they  employ 
him  as  such,  should  not  be  subjected  to  tiie  danger  of  having  bis  acts  collat- 
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erally  called  into  question."  Devkns,  J.,  in  Petersilea  v.  Stone,  119  Mass. 
467.  Besides,  it  is  against  the  policy  of  the  law  to  allow  a  suit  between  pri- 
vate individuals  to  determine  the  title  to  an  office.  Such  judgment  could  only 
bind  the  parties,  and  would  be  of  no  effect  as  against  the  public. 

Upon  the  facts  of  the  case  in  hand,  Foudroy  was  not  an  intruder,  and  did 
not  usurp  the  office.  He  may  have  been  holding  over  without  legal  authority. 
His  term  had  expired,  but  he  had  not  been  ousted,  but  remained  in  the  pos- 
session of  the  office,  and  continued  to  exercise  the  functions  and  discharge 
its  duties.  A  mere  usurper  is  one  who  acts  without  color  of  title,  and  whose 
acts  are  utterly  void.  Hooper  v.  Goodwin,  48  Me.  80;  Tucker  v.  Aiken,  7  N. 
H.  113.  Said  Christian,  J.:  "A  mere  usurper  is  one  who  intrudes  himself 
into  an  office  which  is  vacant,  and  ousts  the  incumbent,  without  any  color  of 
title  whatever;  and  his  acts  are  void  in  every  respect."  McCraw  v.  Williams, 
33  Grat.  513.  Certainly,  upon  no  view  of  the  facts  can  Foudroy  be  regarded 
as  an  intruder  or  usurper  within  this  purview  of  the  law.  From  the  fact  that 
there  was  evidence  tending  to  show  that,  at  the  town  hall,  Hubbel  had  dis- 
charged  duties  belonging  to  the  office  of  a  justice  of  the  peace,  and  was  reputed 
by  some  persons  to  be  such  officer,  the  counsel  for  the  plaintiff  assumes  as  a 
consequence  that  Foudroy  had  been  dislodged  or  ousted,  and  that  these  acts, 
without,  in  fact,  being  in  possession  of  the  office,  its  books  or  docket,  operated 
in  some  way,  I  suppose,  to  give  him  constructive  possession,  and  to  constitute 
him  an  officer,  not  only  dejure,  but  de  facto,  and  to  make  the  acts  of  Foudroy 
those  of  an  intruder  or  usui-per. 

Laying  aside  the  fact  that  the  witness  who  testified  as  to  such  acts  of  Hub- 
bel In  the  town  hall,  also  stated  on  cross-examination  that  Hubbel  was  at  the 
time  city  recorder,  by  virtue  of  which  he  was  ex  officio  justice  of  the  peace, 
and  that  he  did  not  know  whether  such  acts  were  performed  as  an  ea?  offi^iio 
justice  of  the  peace  or  not,  it  is  plain  law  that  no  such  consequences  resulted. 
Foudroy  being  in  possession  of  the  office  with  the  legal  indicia  of  title,  he 
was  a  de  facto  officer,  and  until  the  question  of  title  was  settled  by  a  proper  pro- 
ceeding he  may  discharge  the  duties  of  the  office.  "  Until  then, "  that  is,  ousted 
by  quo  warranto,  says  Mr.  Black  well,  "he  holds  the  office  by  the  sufferance 
of  the  state,  and  the  silence  of  the  government  is  construed  by  the  courts  as 
a  ratification  of  his  acts,  which  is  equivalent  to  a  precedent  authority.  When 
the  government  acquiesces  in  tlie  acts  of  such  an  officer,  third  persons  ought 
not  to  be  permitted  to  question  them."  Blackw.  Tax  Titles,  117.  In  Leach 
V.  Cassidy,  23  Ind.  449,  the  court  say:  "The  law  has  provided  abundant 
means  by  which  an  officer  dejure  may  become  such  de  facto,  against  another 
who  wrongfully  holds  possession ;  but  the  public  are  interested  that,  while  such 
litigation  is  pending  to  settle  the  right,  the  function  of  the  office  shall  con- 
tinue to  be  exercised,  in  order  that  public  business  may  be  done*  To  this  end 
it  is  a  rule  of  plain  common  sense,  as  well  as  law,  that  an  of^cer  de  facto  shall 
act  until  he  be  ousted."  Again,  in  the  same  court,  in  State  v.  Jones,  19  Ind. 
358,  Perkins,  J.,  said:  "But  if,  when  such  person  attempt  to  take  posses- 
sion of  the  office,  he  is  resisted  by  the  previous  incumbent,  he  will  be  com- 
pelled to  try  the  right  in  some  mode  prescribed  by  law.  If  9UQh  elected  or 
appointed  person  finds  the  office  in  fact  vacant,  and  can  take  possession  un- 
contested by  the  former  incumbent,  he  may  do  so,"  etc.  To  the  same  effect 
in  Conover  v.  Devlin,  5  Abb.  Pr.  171,  it  is  said:  "The  public  interest — the  in- 
terest of  all  persons  having  business  with  the  office  in  controversy — impera- 
tively requires  that,  until  the  question  of  title  can  be  decided,  there  should  be 
some  one  person  recognized  as  in  peaceable  possession  de  facto  of  the  office, 
and,  of  course,  of  the  muniments  necessary  to  discharge  its  duties. "  In  State 
V.  Durkee.  12  Kan.  314,  the  court  say:  "The  interest  of  the  public  requires 
that  somebody  should  exercise  the  duties  and  functions  of  the  various  offices 
pending  a  litigation  concerning  them,  and  no  one  has  a  better  right  to  do  so 
than  the  various  officers  de  facto  who  claimed  to  be  officers  dejure.'*     "It 
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atLr  '^tifT^m  «iyy  c:i x***  to  '■  i^ai  IIi*-  --•f^f-*-  rjaj  it   vrit-v  *r*^  :i^  acii£  l»*fflaii*fr 

ti'**-  ha*  r*^v*^j  »^  i>*^  r*i>trt.*rL  li,*^  .f  D^«l  tbe  -r^  J  war  u  -.'ICk  T  !!>*■  ]»:j5^ 
h*fh*r.ji^  *A  Si  c>;,  rjt^  oAt*-.     IX*-  orJy  l*-^<i^  reiJ>f*:2T  ^li  fjii.  ofc^e  Iviriiif  "phrrj 

J-'/vi/<yr,  TftJx^  was  io  }XAM-fcfcion,  refui*ed  Uj  d^-iirer  jt  uj.,  oc  lirt-  b:»:*k&,  pfc- 
j^^r*,  i<j*'J  ^fx.JuH,  Jy'it  r^m^ijii'id  in  ti>e  j/jrv^s^xii  of  ilie  Siio*.  ei€r"jf-:Tif  ;:* 
tiiH*A,*m%  as  A  4^y:barg^Dg  its  dati«9«  wljen  the  yi^lgmetit  da^st^  t^  Xjc-  iiud 

JIon,  then,  cr/uid  IlubUfl  be  in  prjssession  of  such  office*  If  lie  ©c^^ui  »ot 
ac'|iJr''  p*Mt*-h*iion,  and  n^alse  hiriw^Jf  an  i^^y^fT  defari.*,  bj  sl:r-5:.:r*r  in  «-b#ai 
Kow'lruy  ira»  out  of  t^Mr  place  where  he  k«^  his  ofi5oe,  acoordtn^  to  tl-e  x**- 
Ui^}tily  ia.»l  ciU^J,  h^yw  couid  the  acte  supjKtsed  to  have  been  perf^-'ni»a  as  a 
ja)>t;ee  of  tJje  f^eace  in  t fie  town  Iwll  operate  to  give  such  pa»*^ss3i.'Ti,  or  o:-!*- 
»>liiute  hJMj  Hti  ofli-er  de/a/:t^jf  However  much  he  mav  havtr  teien  «i:.ikid  xo 
obuin  tlA«;  '>0j';e,  r^ithing  but  actual  incumbencr  could  make  him  tbe  jiifS^!^ 
of  the  p*-ace  'if  the  precinct  to  which  he  was  elected.  Note  the  aiia^c^  <i€ 
tlie  fa/::l«  in  Jforton  v,  Xec,  28  Kan.  2'*7,  to  the  case  in  hand.  For  brpvirr, 
they  are  tak<^n  from  the  syllabus.  Where  a  pen^n  is  duly  appc*;ctM  by  ibe 
governor  of  tlie  state  as  a  justice  of  the  p^^ace,  and  thereafter  quaLfies  aT>d en- 
ters uj>on  the  diwrJiarge  of  the  duties  of  the  oifice,  and  is  placed  in  full  posses- 
sion of  the  \ftMtkH,  fjtapers,  and  docket  pertaining  to  the  office,  and,  ati^r  ihe 
expiration  of  his  term  under  his  appointment,  continues  to  hold  over,  and  re- 
f ut»es»  ttjMm  demand  of  his  successor  in  office,  to  deliver  up  the  books,  iwipers, 
nnti  df^'ket  of  the  office, and  has  full  charge  and  control  of  the  same, and  con- 
tin  ues  to  discliarge  the  duties  of  the  offici',  and  is  generally  recognized  by  m 
large  j>ortion  of  tlie  i>eople  where  he  holds  his  office  as  such  officer,  held,  that 
he  IS  a  JHhiU'A:  of  the  f>eace  de/aeto,  and  his  acts  as  justice  of  the  peace,  thougti 
not  tliose  of  a  lawful  officer,  are  vali<I,  so  far  as  they  involve  the  interest  of 
the  pufiJic  and  third  p<'rsons.  In  Carlf  t,  Rhner^  27  Minn.  293,  7  X.  W. 
iiep.  I'VJ,  Hinith,  who  had  been  elected  judge,  qualified,  and  thus,  under  m 
stiitut^%  became  de  Jure  a  judge  in  the  place  of  his  predecessor,  X.,  whose 
tenn  then  expired.  Thereafter,  upon  the  same  day,  before  S.  l>egan  to  per- 
fonn  the  duties  of  the  office,  X.  directed  judgment  in  an  action  he  had  tri^. 
Held  that  his  acts  in  doing  so  were  those  of  an  officer de/o/.-^,  and  were  valid. 

From  these  citations  it  must  be  manifest  that  where  one  is  holding  over 
after  the  expiration  of  bis  term  under  claim  or  color  of  right,  his  official  acts 
are  those  of  a  de  facto  officer,  and  are  valid  as  to  the  public  and  third  per- 
sons, and  cannot  be  collaterally  assailed.  And  it  must  be  considered  as  equally 
well  settled  that  while  he  is  in  possession  of  such  office,  when  an  adverse 
claim  is  made,  he  may  continue  to  exercise  the  office  until  the  question  is  set- 
tled. As  Foudroy  was  never  ousted,  or  in  any  manner  abandoned  the  office, 
but  continued  in  possession  thereof,  with  all  its  legal  indicia^  exercising  its 
functions  and  discharging  its  duties,  he  was  a  de  facto  officer,  and  as  such, 
when  the  judgment  was  rendered,  it  cannot  be  collaterally  assailed. 

Ttie  judgment  of  the  court  below  must  therefore  be  affirmed. 
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State  ex  ret.  Patterson  and  others  v.  Donovan.    (No.  1,274.) 

{Supreme  Ccnirt  of  Netxtda,    IJoveniber  22,  1887.) 

Oaming— Act  in  Rkbtraint— CoNSTrrorioNAL  Law— Local  and  Special  Laws. 

The  Nevada  *•  Act  to  restrict  gaming,"  approved  March  8, 1879,  providing,  in  sec- 
tion 7,  that  certain  games  shall  not  be  carried  on  in  any  room  of  the  first  door  or 
story  of  any  building,  nor  a  license  issued  therefor  in  any  county  where  more  than 
1,500  votes  were  cast  at  the  general  election  last  preceding  the  appli cation ,*ia  not  in 
violation  of  Const.  Nev.  art.  4.  §  20,  prohibiting  local  and  special  legislation,  al- 
though at  the  time  the  application  was  made  there  was  only  one  county  in  thestate 
to  which  the  law  could  apply. 

Application  for  mandamus. 

W  B  F.  Deal  and  Jf.  iV.  8tone,  for  relators.  F.  M.  Huffaker,  Dist. 
Atty.,  for  respondent. 

Hawley,  J.  This  is  an  application  for  a  writ  of  mandamus ,  to  compel 
respondent,  the  sherifip  of  Storey  county,  to  issue  a  license  to  relators  to  carry 
on  a  game  of  faro  in  a  back  room  on  the  first  floor  of  the  International  Hotel 
building  in  Virginia  City  It  is  alleged  in  relators'  petition,  and  admitted  .by 
respondent,  "that  Storey  county  is  the  only  county  in  the  state  that  cast  fif- 
teen hundred  votes,  or  over,  at  the  last  general  election."  This  proceeding 
was  instituted  for  the  purpose  of  testing  the  validity  of  section  7  of  "An  act 
to  restrict  gaming,"  approved  March  8,  1879,  which  reads  as  follows: 

"Sec.  7.  None  of  the  above-mentioned  games  shall  be  carried  on,  nor  shall 
any  license  issue  to  carry  on  the  same,  in  any  room  of  the  first  floor  or  story 
of  any  building;  and  when  any  building  has  two  first  floors  or  stories,  the 
other  being  or  fronting  on  another  street,  then,  and  in  such  case,  no  license 
shall  issue  to  carry  on  any  of  said  games  in  any  room  on  or  in  either  of  said 
first  fioors  or  stories  of  such' building:  provided,  that  in  any  county  in  which, 
at  the  general  election  next  preceding  the  time  of  application,  were  polled  less 
than  fifteen  hundred  votes,  or  in  any  county  created  after  said  general  elec- 
tion, the  licensee  shall  be  entitled  to  carry  on  his  game  in  any  back  room  of 
the  first  or  ground  floor  of  any  building;  and  if  any  person  carrying  on  any  of 
said  games  shall  knowingly  permit  to  enter  or  remain  in  any  licensed 'room, 
any  person  under  the  age  of  twenty-one  years,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  the  same  penalties  for  violation  of  its 
provisions  as  are  prescribed  in  section  1  of  this  act."  St.  1879,  p  116;  Gen. 
St.  1263. 

Section  1,  to  which  section  7  refers,  reads  as  follows:  "Each  and  every  per- 
son who  shall  deal,  play,  carry  on,  open,  or  cause  to  be  opened,  or  who  shall 
conduct,  either  as  owner  or  employe,  whether  for  hire  or  not,  except  under  a 
license  as  hereinafter  provided,  any  game  of  faro,  ♦  ♦  ♦  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  three  months,  nor  more  than  one  year,  or  by  both  such  fine  and  impris- 
onment. " 

Relators  claim  that  the  clause  in  section  7  which  requires  the  withholding 
of  a  license  to  carry  on  the  game  in  any  room  on  the  first  floor  or  story  of  any 
building  in  counties  polling  1,500  votes  and  over  is  local  and  special  legisla- 
tion, and  is  in  conflict  with  the  provision  in  section  20,  art.  4,  of  the  consti- 
tution, which  prohibits  the  legislature  from  passing  any  local  or  special  laws 
"for  the  punishment  of  crimes  and  misdemeanors,"  and  that  it  also  conflicts 
with  section  21  of  said  article  of  the  constitution. 

The  question  as  to  what  is  and  what  is  not  local  or  special  legislation  has 
been  so  frequently  and  thoroughly  discussed  by  this  court  as  to  render  it  un- 
necessary to  again  reiterate  the  general  principles  relating  thereto.  The  facts 
presented  in  this  case  simply  call  in  question  the  power  of  the  legislature  to 
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make  the  classification  specified  in  section  7.  The  general  power  to  make  a 
classification  of  counties,  based  upon  a  voting  population,  is  expressly  recog- 
nized in  Youngs  v.  Hall,  9  Nev.  226;  State  v.  Woodbury,  17  Nev.  355;  aqd 

State  V.  Boyd,  19  Nev. ,  5  Pac.  Rep.  735.    The  right  of  the  legislature  to 

exercise  tliis  power  is  subject  to  many  limitations  and  restrictions,  several  of. 
which  are  stated  in  the  Boyd  Case,  All  acts  or  parts  of  acts  attempting  to 
create  a  classification  of  counties  or  cities  by  a  voting  population,  which  are 
confined  in  tlieir  operation  to  the  existing  state  of  facts  at  the  time  of  their 
passage,  or  to  any  fixed  date  prior  thereto,  or  which  by  any  device  or  subter- 
fuge excludes  the  other  counties  or  cities  from  ever  coming  within  their  pro- 
visions, or  based  upon  any  classification  which,  in  relation  to  the  subject  em- 
braced in  the  act,  are  purely  illusory,  or  founded  upon  unreasonable,  odious, 
or  absurd  distinctions,  have  always  been  held  unconstitutional  and  void.  The 
legislature  has  no  power  or  authority  to  pass  such  acts.  State  v.  Boydt  l^ 
Nev,  — ,  5  Pac.  Rep.  735,  and  authorities  there  cited ;  State  v.  Hermann,  75 
Mo.  340;  State  v.  Mitchell,  31  Ohio  St.  607;  Woodard  v.  Brien,  14  Lea,  520; 
Heightstovm  v.  Qlenn,  47  N.  J.  Law,  106;  Bevine  v.  Commissioners,  84  111. 
592;  Davis  v.  Clark,  106  Pa,  St.  384;  Morrison  v.  Backert,  112  Pa.  St.  322, 
5  Atl.  Rep.  739. 

Does  the  classification  as  made  in  section  7  of  the  act  under  consideration 
come  within  any  of  the  limitations  above  stated?  Section  7  is  based  upon  a 
voting  population  "at  the  general  election  next  preceding  the  time  of  appli- 
c^ition"  for  a  license.  It  is  not  limited  to  such  counties  only  as  may  have 
been  within  the  classification  at  the  date  of  its  enactment.  It  is  not  restricted 
in  its  operation  to  any  particular  county  or  counties.  It  is  general  in  its 
terms  and  applies  uniformly  to  all  the  counties  in  the  state,  and  its  operation 
and  effect  is  to  be  determined  by  the  increase  or  decrease  of  the  voting  popu- 
lation in  the  respective  counties.  At  the  time  the  act  was  passed  there  were 
four  counties  in  the  state  that  at  the  last  general  election  had  cast  over  1,500 
votes.  The  mere  fact  that  at  the  present  time  there  is  but  one  county  that  at 
the  last  general  election  polled  over  1,500  votes  is  immaterial.  The  validity 
of  the  act  is  not  dependent  upon  the  number  of  counties  coming  within  the 
designated  class.  The  principle  whicli  determines  its  constitutional  validity 
is  decided  by  ascertaining  the  effect  of  the  law.  If  in  its  operation  and  effect 
it  is  so  framed  as  to  apply  in  the  future  to  all  counties  coming  within  the  class 
mentioned,  it  is  neither  local  nor  special,  within  the  meaning  of  the  constitu- 
tional prohibition  against  the  passage  of  local  or  special  laws.  The  classifica- 
tion in  section  7  is  not  in  any  respect  illusory  or  unreasonable  in  its  charac- 
ter. The  legislature  in  passing  the  act  intended  "to  protect  the  keepers  of 
public  gaming  houses  from  criminal  prosecution  when  a  proper  license  is  pro- 
cured." Scott  V.  Courtney,  7  Nev.  421.  The  acts  constituting  the  offense  of 
misdemeanor  and  the  penalties  and  punishments  imposed  by  the  act  apply 
alike  to  all  persons  engaged  in  carrying  on  the  games,  whether  conducted  in 
the  back  rooms  of  the  first  floors  or  in  rooms  in  the  second,  stories,  and  are  not 
in  any  manner  governed  or  controlled  by  the  classification  of  votes  in  section 
7.  The  keepers  of  the  games  in  whatever  place  they  are  allowed  to  be  con- 
ducted and  carried  on,  are  subject  to  all  the  penalties  and  punishments  im- 
posed by  the  act,  regardless  of  the  question  whether  the  county  in  which  the 
games  are  carried  on  polled  more  or  less  than  1,500  votes.  There  is,  in  this 
respect,  no  distinction  or  discrimination. 

The  legislature,  in  granting  the  privileges  and  giving  the  protection  men- 
tioned in  the  act,  deemed  it  prudent  and  wise  to  impose  certain  restrictions, 
not  only  upon  the  keepera  of  the  games,  but  upon  the  officers  who  were  au- 
thorized to  issue  the  license.  The  only  restriction  which  has  any  reference 
to  the  classification  in  section  7,  relates  to  the  place  where  the  games  are  to 
be  carried  on.  In  making  this  restriction  the  legislature  decided  that  it  was 
not  advisable  to  allow  any  of  the  games  to  be  carried  on  in  the  front  room  of 
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the  first  fioor  of  any  building,  where  the  games  would  be  exposed  to  the  p^iblic 
gaze  of  all  the  passers-by;  that,  if  such  games  were  to  be  carried  on  under 
the  protection  of  the  law,  they  should  be  conducted  not  in  the  open  public 
places,  but  might  be  carried  on  in  the  counties  where  the  voting  population 
was  less  than  1,500  votes  in  the  back  rooms  on  the  first  fioor,  and  in  more 
populous  counties  the  place  should  be  still  more  secluded;  and  no  license 
should  issue  to  carry  on  any  of  said  games  in  any  room  on  the  first  floor  of 
any  building.  In  the  interest  of  public  morals,  as  a  matter  of  public  policy, 
and  a  protection  to  the  youth  and  unwary,  it  must  be  admitted  not  only  that 
the  legislature  had  the  power,  but  that  it  was  its  duty,  to  designate  the  places 
where  the  games  could  be  carried  on  without  being  exposed  to  public  vie^. 
Whether  they  pursued  the  wisest  course  to  accomplish  this  purpose  was  a 
question  exclusively  within  the  wisdom  and  discretion  of  the  legislature.  As 
no  absurd  or  unreasonable  distinctions  were  made,  either  with  reference  to 
the  subject  of  the  act  or  in  the  classification  of  votes,  and  as  the  classification 
and  the  object  to  be  accomplished  by  it  were  real  and  substantial  in  their 
character,  and  the  provisions  of  the  section  general  in  their  terms,  and  uni- 
form in  their  operation  and  effect,  it  follows  that  the  entire  section  (7)  is  con- 
stitutional and  must  be  upheld.  The  views  we  have  expressed,  and  the  con- 
clusions we  have  reached,  are  sustained *by  abundant,  and  almost  universal, 
authority.  State  v.  Woodbw^,  17  Nev.  355-358,  and  authorities  there  cited; 
Kilgore  v.  Magee,  85  Pa.  St.  411;  Bar  row  v.  People,  S  Colo.  418,  8  Pac.  Rep. 
661;  State  v.  Graham,  16  Neb.  77,  19  N.  W.  Rep.  470;  Marmet  v.  State, 
(Ohio,)  12  K.  E.  Rep.  466;  Rutherford  v.  Heddena,  82  Mo.  392;  Eming  v. 
Hoblitzelle,  85  Mo.  75;  In  re  Church,  92  N.  Y.  4;  Mason  v.  Spencer,  35  Kan. 
519,  11  Pac.  Rep.  402;  Thomason  v.  Ashworth,  (Cal.)fl4  Pac.  Rep.  618; 
Pritchell  v.  Stanislaus  Co.,  Id.  795. 

Mandamus  denied, 
ao  Colo.  42»)  

Little  Bobtaii:  Gold  Mm.  Co.  v,  Lightbournb  '  and  others. 

{Supreme  Court  of  Colorado.    November  18,  1887.) 

COBPORATIONS — ACTIONS  AGAINST— SERVICE  OF  PBOCESS — STATUTES — REPEAL  BY  IMPLICA- 
TION. 

Section  30  of  the  Colorado  act  of  March  14,  1877,  providing  for  the  formation  6f 
corporationa,  which  provided  forservice  of  summons  in  suits  against  them,  was  re- 
pealed by  implication  by  the  act  of  March  17,  1877,  providing  "  a  system  of  proced- 
ure in  civil  cases  in  courts  of  justice;*'  section  37  establishing  a  new  method  of 
service. 

Commissioners'  decision.    Error  to  county  court,  Gilpin  county. 

James  E.  Lightbourne  and  L.  S.  Newell,  partners  as  the  Gilpin  Coal,  Feed 
&  Lumber  Company,  plaintiffs,  sued  the  Little  Bobtail  Gold  Mining  Com- 
pany, defendant.    Judgment  for  plaintiff.     Defendant  appealed. 

Til  ford  ds  Oilmore,  for  plaintiff  in  error. 
• 

Stallcup,  C.  The  plaintiff  in  error  was  a  corpor^iot?,  and  was  defendant 
below.  .  A  question  as  to  the  validity  of  the  service  of  the  summons  upon  it 
is  presented  for  consideration  here.  The  service  of  summons,  as  shown  by 
the  return  thereon,  was  made  on  J.  H.  Bo  wan,  general  manager  and  agent  of 
the  defendant.  The  question  presented  is  disclosed  by  the  following  assign- 
ment of  error:  "It  did  not  appear  from  the  return  of  the  sheriff  on  the  sum- 
mons that  the  service  of  the  summons  was  made  in  the  county  where  the 
principal  office  of  the  corporation  is  kept,  or  its  principal  business  carried  on, 
by  delivering  a  copy  to  the  president  thereof,  or,  in  the  case  of  his  absence 
from  such  county,  that  the  service  was  made  on  either  the  vice-president, 
secretary,  treasurer,  cashier,  general  manager,  general  superintendent,  or 
stockholder  of  such  corporation,  and  no  excuse  is  shown  why  service  was  not 
8o  made  as  aforesaid." 

v.l5p.no.l3— 50 
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An  art  of  onr  If^latare,  entitled  ''An  act  to  prorlde  for  tbe  formatioD  of 
cwrpfjratkm*,"  was  approved  March  14, 1877;  s€ct;on  30of  whicfa  act  prorided 
an  follows:  ''In  »uite  against  anr  oarporation,  saninK>ns  shall  be  sirred  in 
that  count jT  where  the  princifiaJ  office  of  the  coq>onUJon  is  kept,  or  its  priO' 
cjpai  buJ^iness  carried  on.  by  delivering  m  oc^j  to  the  presldeot  thereof,  if  he 
may  be  found  in  said  eoanty;  bat.  if  he  is  absent  therefrom,  then  tbe  som- 
nKms  shall  be  served  in  like  manner  in  sneh  eonntj  on  either  the  Ttoe-fvesi- 
derit,  seereiarr,  treasurer,  cashier,  general  agent,  general  saperintendent.  or 
KtocklKilder  of  said  corporation  within  such  time  and  under  such  rules  as  are 
provided  bj  law  for  the  service  of  such  process  in  suits  against  real  persons; 
and  if  no  such  person  can  be  found  in  the  county  where  the  principal  office  of 
the  corporation  is  kept,  or  in  the  county  where  its  principal  business  is  ear- 
ned on,  to  serve  sucb  process  upon,  a  summons  m^y  issue  from  either  one  of 
such  counties,  directed  to  the  sheriff  of  any  county  in  this  state  where  any 
such  person  may  be  found,  and  served  with  process."  An  ad  of  the  same 
leg^vlature,  entitled  ''An  act  to  provide  a  system  of  procedure  in  civil  actions 
in  courts  of  justice  in  the  state  of  Colorado;"  was  approved  March  17,  Ibui 
section  37  of  which  act  provides  as  follows:  "If  the  suit  be  brought  agunst 
a  corporation,  service  shall  be  made  by  delivering  a  copy  of  the  summons  to 
the  president  or  other  head  of  the  corporation,  or  to  the  secretary,  cashier, 
treasurer,  or  general  agent  thereof;  but,  if  no  such  officer  of  the  corporation 
can  be  found  in  the  county,  service  may  be  had  on  any  stockholder  of  such 
corporation.  If  the  suit  be  against  a  foreign  corporation,  or  a  non-resident 
Joint^tock  company  or  association,  doing  business  within  the  state,  SCTvice 
shall  be  made  by  delivering  a  copy  of  the  writ  to  an  agent,  cashier,  or  secre- 
tary thereof;  in  tlm  absence  of  such  agent,  cashier,  treasurer,  or  secretary,  to 
any  stockholder. " 

It  is  apparent  that  plaintiff  in  error  relies  upon  the  provisions  of  the  former 
act.  But  the  service  was  made  under  the  provisions  of  the  latter  act,  and 
was  in  accord  therewith.  The  provisions  of  the  former  act  in  this  regard 
were  repealed  by  the  provisions  of  the  latter  act.  This  presents  an  instance 
of  undoubted  repeal  by  implication,  as  the  title  to,  and  the  language  em- 
ployed in,  the  latter  act,  upon  this  subject,  are  as  comprehensive,  direct,  and 
effective  in  entirely  extinguishing  the  provisions  of  the  former  act  upon  the 
same  subject  as  any  direct  expression  to  that  effect  would  be.  The  judgment 
should  t>e  affirmed. 

We  concur:    Macon,  0. ;  Eising,-C. 

By  the  Coubt.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  county  court  is  affirmed. 


(10  Colo.  440)  • 

Stewart  v.  SteVens. 
(Supreme  Qmrt  of  Oolarado,    November  18.  1887.) 

1.  Watbrs  awd  Wateb-Coubseb— <3bant  of  Right  to  Dig  a  Ditch— Who  Entitled  to 

BENEriT  or  Contract. 

A  coiUract  was  made  between  several  parties,  among  them  plaintiff  and  defend- 
ant, by  which  they  agreed  to  form  a  company  and  dig  a  ditch  across  specified  lands, 
to  be  duK  and  sustained  by  the  parties  to  tbe  contract  in  proportion  to  the  lands 
benefited.  The  company  was  afterwards  dissolved  before  the  ditch  was  dug.  Held^ 
tliat  this  agreement  did  not  give  an  Individual  member  of  the  company,  after  the 
dissolution  of  tbe  latter,  a  right  to  dig  a  ditch  across  another  individual  member's 
land. 

2.  Same— Lands  not  Dbscbibbd  in  Contract. 

If  it  be  conceded  that  such  agreement  gave  such  right  as  to  lands  described,  it 
oould  not  give  the  right  as  to  lands  owned  by  a  member,  but  not  described. 
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8.  Same— Ghant  of  Right  by  Oral  Declaration. 

A  conversation,  by  which  defendant  claims  that  plaintiff  gave  him  permission 
to  g\)  on  and  construct  a  ditch  across  plaintitFs  land,  if  conceded  to  have  occurred, 
is  not  a  legal  grant  of  right  of  way,  and  is  not  binding  upon  plaintiff  as  an  estoppel. 

4.  Samf— Estoppel — In  Pais — Silence. 

The  silence  of  a  party  who  sees  a  work  advancing  towards  his  land,  which  the 
builder  evidently  intends  to  construct  across  the  land,  is  no  ground  of  estoppel,  as 
the  party  is  not  bound  to  complain  until  bis  rights  are  encroached  upon. 

Commissioners'  decision.    Appeal  from  district  court,  Douglass  county. 
/.  W,  Homer,  for  appellant.     C.  C.  Holbrook,  for  appellee. 

Macon,  C.  This  suit  was  instituted  by  appellant,  Izott  Stewart,  against 
appellee,  Lewis  G.  Stevens,  to  restrain  him  from  building  a  ditch  upon  and 
through  certain  lands  of  the  former.  A  preliminary  injunction  was  issued 
against  Appellee,  but  upon  the  final  hearing  it  was  dissolved  and  the  suit  dis- 
missed. Complainant  claimed  title  dating  back  to  1871,  to  the  south  half  of 
the  S.  W.  4  of  section  23,  township  8,  range  68,  in  Douglass  county,  Colorado, 
and  title  from  1875  to  the  S.  W.  J  of  the  N.  E.  J,  and  the  S.  E.  J  of  the  N.  W. 
\,  the  N.  E.  \  of  the  S.  W.  J,  and  the  N.  W.  J  of  the  S.  E.  J,  in  the  same  sec- 
tion, township,  and  range,  the  latter  acquired  from  one  John  Jones;  and  that, 
without  right  or  consent  of  plaintiff,  defendant  threatened  and  was  abouE  to 
enter  upon  said  premises,  and  dig  and  excavate  a  large  ditch;  with  other  aver- 
ments showing  irrepamble  injury;  and  praying  an  injunction  to  restrain  the 
alleged  wrong.  The  preliminary  injunction  was  allowed  May  10, 1880.  On 
August  10,  1880,  defendant  answered;  admitting  his  purpose  to  enter  upon 
the  lands  of  plaintiff  for  the  purpose  of  building  the  ditch  thereupon,  but  al- 
leged the  grant  of  right  of  way  from  the  plaintiff  by  deed  dated  April  12, 1872, 
which  deed  is  in  the  words  and  figures  following: 

"Article  of  agreement,  made  and  entered  into  this  12th  day  of  April,  A.  D. 
1872,  between  John  Thomas,  Albion  Smith,  Izett  Stewart,  John  Lindsay,  and 
Lewis  G.  Stevens,  all  residing  at  West  Plumb  Creek,  in  the  county  of  Doug- 
lass, and  the  territory  of  Colorado.  Whereas,  we,  the  said  John  Thomas, 
Albion  Smith,  Izett  Stewart,  John  Lindsay,  and  Lewis  G.  Stevens,  do  hereby 
mutually  and  severally  agree  to  construct  a  ditch  not  less  than  two  feet  or 
more  than  four  feet  in  width,  to  run  through  the  several  lands  and  farms  as 
herein  mentioned:  John  Thomas,  S.  J  of  X.  W.  J,  Sec.  26,  T.  8  S.,  K.  68 
W;  Albion  Smith,  N.  J  of  N.  W.  J,  said  Sec.  26;  Izett  Stewart,  S.  J  of  S.  W.  \, 
Sec.  23,  said  T.  8;  John  Lindsay,  N.  J  of  S.  W.  J.  and  S.  J  of  N.  W.  J,  and 
S.  W.  4  of  N.  E.  4,  said  Sec.  23;  Lewis  Stevens,  S.  W.  i  of  S.  E.  J,  Sec.  14, 
said  T.  8.  We  also  jointly  and  severally  agree  to  bear  our  proportion  of  out- 
lay and  labor  necessary  for  the  completion  and  repairs  of  the  said  ditch,  the 
same  to  be  proportioned  and  regulated  according  to  quantity  of  water  required, 
and  do  hereby  agree  upon;  namely*  John  Thomas*  supply  of  water  to  be 
sufficient  to  irrigate  ten  acres  of  pasture  land  or  equal  thereto;  Albion  Smith's, 
ten  acres ;  Izett  Stewart's,  twenty  acres ;  John  Lindsay's,  sixty  acres ;  Lewis  G. 
Stevens',  two  hundred  acres, — whenever  a  sufficient  supply  of  water  can  be  ob- 
tained; but  whenever  a  deficiency  of  water,  each  one  herein  named,  his  heirs, 
executors,  or  successors,  shall  be  entitled  to  his  or  their  adequate  proportion. 
The  said  ditch  to  be  commenced  on  Upton  J.  Smith's  land,  S.  W  J  of  Sec.  26, 
T.  8  S.,  of  R.  68  W.,  and  to  be  continued  to  Lewis  G.  Stevens'  land,  S.  W.  \ 
ot  S.  E.  4  of  Sec.  14,  said  T.  8;  management  to  be  regulated  by  shares;  ten 
acres  to  be  considered  one  share.  In  testimony  whereof,  the  parties  hereto 
this  and  one  other  instrument  of  the  same  tenor  and  date,  interchangeably  set 
their  hands  and  seals,  this  12th  day  of  April,  1872. 

[Signed]    "John  Thomas.      rSeal.l    John  Lindsat.         [Seal.] 

"Albion  Smith.    fSeal.j    Lewis  G.  Stevens.    [Seal.]" 

"Izett  Stewart.  [Seal.] 
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— An^  br  virtue  of  an  oral  agreement  and  inidefstandin|[r  between  tbe  parties 
Uf  i^^vi  t}*-*^  prior  to  iftff  execQtion  of  tbe  same:  tbe  allegation  as  to  wbicb  is 
ai*  follows:  ^Tljatit  was  understood  and  agreed  bj  and  between  socb  plain- 
tiff and  defendant  and  said  other  named  persons  that  eadi  and  all  of  said  per- 
[arsons,  jncloding  said  plaintiff,  were  to  grant  onto  each  other  a  right  of  waj 
for  ffaid  ditch  through  their  respective  lands,  and  that  said  plaintiff  was  to 
grant  to  said  defendant  a  right  of  war  for  said  ditefa  throogh  lus«  said  plain- 
tiff's, land.  That  thereupon,  in  furtherance  of  said  agreement,  and  in  coo- 
si^Jt^ration  of  the  benefit  to  be  derived  br  each  of  said  parties  from  the  oae  of 
said  ditch,  a  certain  writing  was  made,  executed,  acknowledged,  and  deliv^ed 
by  ami  between  the  parties  aforesaid,  and  recorded  in  the  oflice  of  the  dei^ 
and  recorder  of  Douglass  county  aforesaid."  Plain tifTs  title  to  the  land  de- 
scnbed  in  his  complaint  is  not  denied,  but  it  is  averred  in  the  answer  that 
defendant  does  not  intend  to  enter  upon  any  of  the  land  of  plaintiff  exeqjt 
that  included  in  his  grant  of  the  right  of  way,  as  found  in  the  deed  iCnd  oni 
agreement.  Plaintiff  filed  his  replication,  and  denied  the  oral  agreement 
charged,  and  that  the  land  through  which  defendant  proposed  to  run  the  ditch 
in  part  was  the  same  land  described  in  the  deed.  The  final  hearing  of  the  case 
came  on  in  December,  1883,  when  the  conrt  diss^^ved  the  injunction,  and  dis- 
misHed  the  plaintiff*s  bill;  from  which  decree  plaintiff  appealed  to  this  court, 
and  assigns  10  errors  in  the  ruling  of  the  court. 

In  our  view  of  tbe  case,  it  is  not  necessary  or  material  to  examine  any  of 
the  assignments  except  the  third  and  fourth.  The  third  is  that  ''the  court 
erred  in  holding  that  the  paper  marked  '  Exhibit  E  *  entitled  the  defendant  to 
build  the  ditch  therein  mentioned,  through  land  owned  by  the  plaintiff  and 
that  acTjuired  by  the  plaintiff  after  the  execution  of  said  paper  marked  *  Ex- 
hibit K/  and  never  owned  by  any  of  the  parties  to  said  agreement  until  ac- 
quired by  the  pUimtiff.**  It  is  obvious  that,  if  it  be  conceded  that  the  writ- 
ten agreement  of  April  12, 1872,  amounts  to  a  grant  of  the  right  of  way  for 
the  ditch  over  and  into  lands  therein  described,  it  cannot  be  so  extended  as 
to  embrace  other  lands  not  described  therein,  and  to  which  the  parties  thereto 
liad  then  no  title.  And  by  the  testimony  of  the  appellee  himself,  it  is  seen 
that  the  surveyed  route  of  the  ditch  which  he  proposes  to  follow,  if  permitted 
to  go  on  with  the  enterprise,  passes  over  and  through  the  N.  E.  4  of  the  S. 
W.  J.  the  8.  E.  i  of  the  N.  W.  J,  and  the  S.  W.  J  of  the  N.  E.  J,  of  section 
23,  being  a  distance,  as  described  by  him,  of  at  least  three-quarters  of  a  mile, 
none  of  which  land  was  the  property  of  appellant  in  1872,  nor  of  any  one  of 
the  parties  to  this  agreement,  but  was,  so  far  as  the  record  discloses,  tbe  prop- 
erty of  one  John  Jones,  appellant's  grantor.  It  is  true,  the  written  agree- 
ment describes  the  N.  }  of  the  S.  W.  4  of  said  section,  which  includes  the 
N.  E.  4  of  the  8.  W.  J  of  said  section,  as  the  property  of  John  Lindsay; 
but  there  is  no  evidence  to  support  such  claim,  and  as  the  burden  of  showing 
that  such  land  was  the  property  of  said  Lindsay  on  April  12,  1872,  was  upon 
the  appellee,  we  must  hold  that.  In  the  absence  of  such  proof,  the  land  was 
not  Lindsay's  when  he  signed  said  agreement  Hence  the  dissolution  of  the 
injunction,  so  far  as  it  applied  to  these  tracts  of  land  last  described,  should 
not  have  been  ordered,  unless  there  was  some  other  ground  therefor  de  hors 
this  agreement. 

It  is  insisted  by  appellee  that  inasmuch  as  appellant  remained  silent  from 
1872  to  1880,  while  appellee  continued  the  work  on  the  ditch  from  1873  to  and 
including  1875,  and  bought  and  procured  some  lumber  and  timber  for  the  ditch 
after  1875,  he  is  estopped  to  dispute  appellee's  right  of  way  through  the  land 
not  described  in  the  deed,  as  well  as  that  described  therein.  The  cases  cited 
in  support  of  this  contention  by  appellee  are  not  in  point;  the  facts  in  Wiis 
case  failing  to  bring  it  within  any  of  the  rules  enforced  in  those  cases.  In 
the  first  place,  the  deed  which  created  the  company,  if  it  created  any  obliga- 
tion upon  the  parties  thereto,  was  an  obligation  to  the  company  as  a  company. 
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and  not  to  the  members  thereof  as  individuals.  The  enterprise  was  to  be  a 
joint  enterprise^  and  not  an  individual  one.  It  is  not  necessary  to  say  what 
would  have  been  the  effect  of  the  company's  prosecuting  the  work  and  meet- 
ing with  opposition  on  the  part  of  appellant;  because  it  is  shown  by  both  ap- 
pellee and  Hill,  his  witness,  that  every  member  of  the  company  except  appel- 
lee abandoned  the  enterprise  after  1872,  and  declined  to  proceed  further  in  it. 
From  that  time  to  1880  appellee  proceeded  with  the  ditch  alone,  and  while  he 
says  he  was  working  for  all,  he  fails  to  show  that  he  had  any  authority  to  do 
so.  He  could  not  have  bound  the  company  for  anything  done  by  him  with- 
out its  authority,  express  or  implied.  He  shows  no  express  authority,  and 
the  idea  of  an  implied  one  is  clejirly  negatived  by  the  fact  of  abandonment  of 
the  work  by  all  the  other  members  as  early  as  1873.  If,  then,  the  company 
did  not  wish  to  go  further  in  the  work,  and  declined  so  to  do,  no  promise  by 
or  conduct  of  appellant  towards  the  company  in  1872  would  bind  him  after 
the  abandonment  of  the  work,  and  the  dissolution  of  the  company.  If  he  was 
not  bound  to  the  company  after  that  time,  it  is  clear  he  could  not  be  to  appel- 
lee, because  the  latter  did  not  succeed  to  any  rights  of  the  company  by  assign- 
ment, succession,  or  otherwise.  In  his  prosecution  of  the  work,  then,  appel- 
lee was  acting  solely  on  his  own  behalf,  and  in  doing  so  the  silence  of  ap- 
pellant can  give  him  no  right  whatever.  A  land-owner  may  be  aware  that  a 
railroad  company  has  surveyed  the  route  for  a  railroad  over  his  land,  and  has 
expended  large  sums  of  money  in  grading  up  to  his  line,  intending  to  enter 
his  premises  and  build  its  road ;  but  he  may  with  impunity  remain  silent  until 
the  attempt  is  made  to  enter  upon  his  land,  and  prevent  such  attempt  by  in^ 
junction.  It  would  be  an  anomalous  defense  on  the  part  of  the  railroad  com- 
pany that,  by  his  silence,  while  he  saw  its  survey  across  his  land,  and  the  great 
expenditures  made  in  grading  to  his  line,  he  should  be  estopped  to  assert  his 
right  to  protect  himself  against  invasion.  The  case  of  appellee  on  the  facts 
is  not  stronger.  The  case  of  Yonkei'  v.  Nicholls,  1  Colo.  551,  is  not  in  point, 
for  the  reason  that  since  that  case  was  decided  we  have  formed  a  constitution 
which  prohibits  the  taking  of  private  property  for  private  use,  without  com- 
pensation; and  the  legislature  has  provided  the  proceedings  by  which,  upon, 
the  payment  of  just  compensation,  private  property  may  be  subjected  to  pri- 
vate use.     Tripp  v.  Ov€rock€7',  7  Colo.  72. 

The  record  plainly  discloses  the  further  fact  that  appellee  could  not  have 
been  ignorant  of  the  abandonment  of  the  enterprise*  by  appellant  long  prior  to 
1880.  In  his  testimony  he  says,  "  That  part  of  the  ditch  which  had  been  built 
on  the  land  claimed  as  Lindsay's,  which  was  the  N.  E.  J  of  the  S.  W.  J  of  sec- 
tion 23,  had  been  filled  up  by  appellant  before  the  year  1878;^*  which  conduct 
was  more  clearly  a  dissent  from  and  an  objection  to  the  further  prosecution 
of  the  ditch  enterprise  than  could  have  been  made  by  oral  declaration.  Be- 
sides, appellant  swears  that  he  knew  of  no  work  done  by  appellee  after  1872, 
and  he  is  hot  conti-adicted  on  this  point.  Without  knowledge  on  his  part, 
silence  would  have  no  effect  to  estop  him.    Bigelow,  Estop.  437. 

Appellee  relies  further  upon  the  alleged  conversation  between  himself  and 
appellant  in  March,  1880,  in  which  the  latter  said  he  believed  the  water  would 
not  run  through  the  ditch;  that  he  would  do  no  more  work  upon  it  until  he 
was  satisfied  to  the  contrary,  but  that  he  would  not  oppose  appellee's  working 
on  it,  and  to  go  ahead  with  it;  relying  upon  which  statement,  appellee  avers  he 
proceeded  with  the  work  on  the  ditch,  and  performed  154  days'  labor  thereon. 
This  conversation  is  denied  specifically  by  appellant;  but,  if  it  be  admitted  in 
its  full  meaning,  it  does  not  imply  even  a  legal  grant  of  right  of  way  across 
appellant's  land  without  compensation.  Grants  of  estate  and  easements  of 
land  are  by  the  statute  of  frauds  to  be  evidenced  by  properly  executed  and 
authenticated  written  instruments,  and,  except  in  cases  of  fraud  on  the  part 
of  the  land-owner,  are  not  to  be  otherwise  created.  To  allow  loose  and  in- 
definite conversations,  such  as  are  relied  on,  to  stand  in  lieu  of  the  deed  of 
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conveyance,  is  a  virtual  repeal  of  the  statute  of  frauds,  which  we  are  not  in- 
clined to  favor.  It  is  quite  easy  to  find  the  meaning  in  the  language  imputed 
lo  appellant,  entirely  consistent  with  his  intention  to  exact  compensation  for 
the  injury  to  his  premises,  which  would  result  from  the  construction  of  the 
ditch. 

Estoppels  in  pais  are  the  creations  of  courts  of  equity,  invented  to  pre- 
vent irreparable  injury  to  a  party  who  has  been  led  into  a  course  of  conduct 
in  reliance  upon  the  representations  of  another,  which  it  is  inequitable  to  al- 
low that  other  to  retract;  but  these  rules  of  equity  are  not  resorted  to  if  other 
rules  of  law  can  be  invoked  for  the  relief  of  the  sufferer.  Without  intending 
to  decide  the  question  here,  it  is  very  doubtful  if  a  right  will  ever  be  en- 
forced against  a  party  upon  the  ground  of  equitable  estoppel,  where  the  party 
claiming  the  benefit  of  it  can  enforce  such  right  under  a  statutory  power  in- 
dependent of  estoppel.  Here  appellee  could  have  condemned  the  land  re- 
quired for  his  ditch,  and  have  secured  the  title  thereto  by  payment  of  the  com- 
pensation assessed  by  the  appraisers.  It  is  said  in  East  v.  Dolihite,  72  X.  C. 
667,  that  "the  damage  to  support  an  estoppel  against  the  owner  of  an  estate, 
and  convert  him  into  a  trustee,  must  be  something  more  substantial  than 
what  would  technically  amount  to  a  consideration  in  a  contract.  It  must  be 
a  substantial  one,  and  of  such  a  character  that  the  person  sustaining  it  can- 
not be  put  back  in  his  former  condition,  and  cannot  be  adequately  compen- 
sated by  pecuniary  damages. " 

Upon  the  facts  of  the  case,  it  seems  that  this  litigation  is  waged  for  no  other 
purpose  on  the  part  of  appellant  than  to  compel  appellee  to  pay  for  the 
right  of  way;  and  on  the  part  of  appellee  to  avoid  such  payment.  If,  how- 
ever, it  were  conceded  that  appellant  intended  to  be  understood  as  promising 
to  dedicate  the  right  of  way  to  appellee  from  this  conversation  of  March,  1880, 
according  to  the  authority  of  Brightman  v.  Hicks,  108  Mass.  248,  an  estoppel 
would  not  arise  upon  it.  In  that  case  Gray,  J.,  says:  **A  promise  upon 
which  the  statute  of  frauds  declares  that  no  action  shall  be  maintained,  can- 
not be  made  effectual  by  estoppel  merely  because  it  has  been  acted  upon  by 
the  promise  and  not  performed  by  the  promisor."  We  find  no  element  of 
estoppel  in  the  facts  of  the  case. 

The  fourth  assignment  of  error  goes  to  the  legal  effect  of  the  deed  as  a 
grant  of  right  of  way  over  the  S.  J  of  the  S.  W.  4»  section  23,  township 
8,  range  68.  This  instrument  is  clnimed  by  appellee  to  be  a  deed  grant- 
ing the  right  of  way  over  and  through  the  lands  described  therein,  and  upon 
that  construction  claimed  the  right  he  was  attempting  to  exercise.  This  in- 
strument contains  no  words  of  grant.  It  purports  to  be  an  agreement  for  a 
partnership  for  a  single  enterprise,  in  which  the  relative  rights  and  duties  of 
each  partner  are  specified  and  protected,  and  nothing  more.  The  fact  that 
the  lands  through  which  the  ditch  was  to  be  built  are  described  therein  is 
nothing  more  than  a  loose  and  indefinite  designation  of  the  route  to  be  pur- 
sued, limited  only  by  the  boundaries  of  the  several  tracts  of  land  mentioned. 
AVe  find  nothing  in  the  so-called  deed  to  warrant  the  conclusion  that  any  party 
thereto  designed  to  grant,  free  of  cost,  to  the  company  the  right  of  way  over 
his  land,  and  therefore  cannot  accept  the  view  entertained  and  pressed  by  ap- 
pellee. But  if  it  showed  a  complete  and  perfect  conveyance  of  the  right  of 
way  over  the  lands  described,  as  we  have  stated  above,  t?te  company  took  the 
grant  in  solido,  and  not  the  individual  members,  and  appellee  has  not  shown 
himself  entitled  to  these  rights.  The  company  dissolved  in  1873,  and  posi- 
tively refused  to  prosecute  the  enterprise  further,  and  each  of  them  made 
other  ditches  through  which  to  flow  water  upon  their  lands.  Upon  this  dis- 
solution, without  transferring  its  property  or  franchises  to  any  other  pei-son, 
its  rights,  whatever  they  might  have  been  under  this  deed,  were  extinguished. 
It  necessarily  follows  that  the  court  erred  in  dissolving  the  injunction,  and 
that  the  decree  should  be  reversed,  and  the  cause  remanded,  with  direction 
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to  reinstate  injunction;  but  appellee  may  proceed  under  the  condemnation 
statutes. 

We  concur:    Stallcup,  C.  ;  Rising,  0. 

By  the  Court.  Fdr  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  said  district  court  to  reinstate  the  injunction.  The  appellee  may 
proceed  under  the  condemnation  statute,  if  he  be  so  advised. 


(10  Colo.  184) 

Town  of  Aspen  r>,  Ruoker,  County  Judge,  and  others. 
(Supreme  Court  of  Cohrado.    June  16,  1887.)* 

1.  Public  Lands — Town-Sites— Powers  of  State  Lrgislatubb. 

Act  of  congress  of  March  2»  1867,  authorizing  the  entry  of  town-sites,  provides 
that  the  title  to  the  property  conveyed  by  government  patent  is  to  be  held  in  trust 
for  the  several  use  and  benefit  of  the  occupants  of  the  town-site.  Laws  Colo.  1881, 
p.  239,  J  4,  provides  that,  in  case  any  lots  in  a  town-site  remain  unclaimed  and  nn- 
conveyed  at  the  end  of  90  days,  sucli  lots  shall  revert  to  and  become  the  property 
of  the  town.  Section  27  provides  that,  on  failure  of  persons  or  associations  enti- 
tled to  lots  to  pay  certain  fees  within  a  specified  time,  they  shall  be  deemed  to 
have  relinquished  all  right  and  title  therein,  and  the  corporate  authorities  shall  be 
deemed  seized  of  the  title  in  fee-simple,  discharged  of  the  trust.  A  town  alleged 
that  no  valid  claim  to  certain  lots  had  been  Hied  within  the  prescribed  time,  and 
asked  for  a  decree  establishing  the  titlQ  to  the  lots  in  it.  iJf/ei,  that  the  act  of  con- 
gress required  the  whole  town-site  to  be  held  in  trust  until  finally  disposed  of  as 
trust  property,  and  that  neither  the  legislature  nor  the  court  could  change  the  char- 
acter of  the  estate  derived  from  the  government  from  one  in  trust  to  one  in  fee- 
simple,  exceftt,  first,  by  conveyances  to  beneticiaries- who  have  complied  with  the 
law,  and,  second,  by  bona  fide  sales  made  by  the  trustee  under  such  r^^lations  as 
the  legislature  may  prescribe. 

2.  Sam K— Injunction  to  Prevent  Conveyance  to  Persons  not  Beneficiaries. 

A  town  alleged  in  a  bill  that  the  defendant  land  company  presented  its  statement 
to  the  trustee  claiming  to  be  entitled  to  lots  and  blocks  of  land  described  in  the  bill 
as  being  a  portion  of  the  town-site;  that  it  never  was  an  occupant  or  in  possession 
of  the  same;  and  that  the  countjr  judee,  who  held  the  lots  in  trust,  would  execute 
a  deed  to  defendant  unless  restrained  by  injunction.  To  this  bill  the  defendant  de- 
murred, ffeldy  that  upon  the  complaint,  admitted  to  be  true  by  the  demurrer,  de- 
fendant was  not  a  beneticiary  of  the  trust,  and  the  injunction  should  be  granted. 

Elbbbt,  J.,  dissenting. 

Appeal  from  district  court,  Garfield  county. 

This  chancery  proceeding  was  instituted  by  the  town  of  Aspen,  in  Pitkin 
bounty,  against  the  above-named  defendants,  who  are  residents  of  tlie  same 
county.  The  purposes  of  the  bill  are — Firsts  to  obtain  an  inj  unction  to  restrain 
said  county  judge  from  conveying  a  portion  of  the  town-site  of  the  town  of 
Aspen  to  the  defendant,  the  Aspen  Town  &  Land  Company;  and,  second,  for 
a  decree  adjudging  the  complainant  to  be  the  owner  of  the  real  estate  claimed 
by  the  said  corpomtion  defendant. 

The  facts  upon  which  the  prayers  for  relief  are  based  are  as  follows :  That  the 
town-site  of  the  town  of  Aspen  was  entered  in  the  United  States  land-office 
by  J.  W.  Deane,  then  county  judge  of  said  Pitkin  county,  on  the  second  day  of 
June,  1881,  in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof; 
that  public  notices  of  the  entry  were  given  and  published  by  said  county  judge, 
as  required  by  law;  and  that,  within  the  time  prescribed  by  law  for  the  pres- 
entation of  claims  for  lots  and  parcels  of  ground  within  said  town-site,  the 
said  town  and  land  company,  defendant,  presented  to  said  county  judge  a  state- 
ment of  particular  parcels  of  land  situate  therein,  in  which  it  claimed  an  in- 
terest.   It  further  alleges  that  no  other  applications  have  been  received  by 

*  Withheld  upon  petition  for  rehearing.    Petition  denied  November  "25,  1887. 
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the  ooantr  judge  or  his  swxnaon  in  office  for  deeds  to  the  parcels  of  land 
dH^iib^  ID  the  biiU  and  claimed  by  said  town  and  land  company.  Another 
allegaMon  is  that  the  last-m*'ntioned  defendant  has  demanded  a  deed  of  the 
loti»,  blocks,  and  parcels  of  land  so  claimed  by  it  from  the  defendant  Rndc^.  as 
county  judge  and  8uce«*ssor  in  trust  to  the  patentee  of  said  town-site,  and 
tliat,  unless  restrained  by  injunction,  he  will  execute  and  deliver  deeds  there- 
for to  said  town  and  land  company.  It  alleges  that  said  town  and  land  com- 
pany is  not  entitled  to  a  deed  for  any  portion  of  said  lands  for  the  following 
auKing  other  reasons,  to- wit :  **  That  the  said  the  Aspen  Town  and  Land  Com- 
jiany  was  not  on  the  second  day  of  June,  A.  D.  18ttl,  nor  on  the  twenty-ninth 
day  of  July,  A.  D.  l^^Sl,  when  it  deliTered  its  statement  of  claim  into  the  office 
of  the  said  J.  W.  Deane,  county  judge,  as  hereinbefore  set  forth,. the  occupant 
of,  or  in  the  posses:$ion  of,  or  entitled  to  the  occupancy  or  possession  of,  said 
aboTe-described  real  estate,  or  any  lot,  block,  share,  or  parcel  thereof,  but  filed 
said  statement  for  the  purpose  of  speculation  only.  ♦  ♦  ♦  That  said  cor- 
poration was  organized,  as  plaintiflf  is  informed  and  verily  believes,  for  the 
sole  purpose  of  attempting  to  obtain  title  to  said  town-site  of  Aspen,  and 
speculate  in  town  lots  in  said  town-site;  and  plaintiff  is  advised  that  such 
object  is  not  authorized  by  law.**  The  alleged  ownership  of  the  complainant 
is  based  upon  the  allegations  that  no  valid  claims  have  been  presented  for  the 
lands  in  controversy,  and  that  more  than  three  months  have  elapsed  since  the 
time  for  filing  statements  of  claims  expired.  Upon  these  statements  of  fact, 
and  the  preceding  statement,  that  the  town  and  land  company  was  not  qual- 
ified to  claim  title,  the  compbiinant  avers  that  the  real  estate  described  in  the 
bill  now  belongs  to  it  as  the  town  of  Aspen. 

A  temporary  injunction  was  ordered  to  issue  as  prayed  for  in  the  bill,  upon 
the  filing  thereof.  The  defendants  demurred  to  the  bill,  alleging  ambiguity 
and  informality,  and  that  it  did  not  state  facts  sufllcient  to  constitute  a  cause 
of  action.  The  distiict  court  sustained  the  demurrer,  and  dismissed  the 
bill. 

A.  Helms,  L.  8.  Dixon,  and  C,  J,  Hughes,  for  appellant.  Taylor  A  Ashton 
and  /.  if.  Batoning t  for  appellees. 

Beck,  C.  J.  In  so  far  as  the  bill  alleges  the  ownership  of  the  lots  and  blocks 
in  controversy  to  be  in  the  town  of  Aspen  as  a  corporation,  and  seeks  to  have 
the  title  so  ^judged  by  a  judicial  decree,  its  demands  are  not  warranted  either 
by  the  law  or  the  facts  of  the  case.  It  is  true  the  legislative  act  of  March  1, 
•1881,  (Laws  1881,  p.  239,  §  4,)  contains  a  provision  which  would  appear  to 
sustain  the  claim  here  made,  but  the  adjudications  of  this  and  other  courts 
are  to  the  effect  that  the  act  of  congress  approved  March  2.  1867,  under  which 
the  entry  in  this  case  was  made,  will  not  bear  such  an  interpretation. 

The  last  clause  of  section  4  of  the  legislative  act  provides:  **In  case  any  lots 
In  such  town  remain  unclaimed  and  unconveyed  at  the  end  of  said  ninety 
days,  all  such  lots  shall  reveit  to  and  become  the  property  of  such  town." 
Section  27  also  provides,  on  failure  of  persons  or  associations  of  persons  enti- 
tled to  lots  and  parcels  of  land  to  pay  certain  fees  and  charges  within  the  time 
therein  prescribed,  that  they  shall  be  deemed  to  have  relinquished  all  right, 
title,  interest,  or  estate  therein,  and  the  corporate  authorities  shall  thereafter 
be  deemed  to  be  seized  of  the  title  thereto  in  fee-simple  absolute,  discharged 
of  the  trust.  The  language  of  the  act  of  congress,  authorizing  the  entry,  how- 
ever, and  the  language  of  the  grant  as  well,  is  to  the  effect  that  the  title  to 
the  property  conveyed  by  the  government  patent  is  to  be  held  in  trust  for  the 
several  use  and  benefit  of  the  occupants  of  the  towQ-site. 

The  mistake  of  the  complainant  in  this  case  seems  to  have  been,  either  in 
overestimating  the  power  of  the  state  legislature,  or  in  misconstruing  the  pro* 
visions  of  the  act  of  Aiarch  1, 1881.  This  body  is  authorized  to  make  all  need- 
ful rules  and  regulations  for  the  execution  of  the  trust,  and  the  appropriation 
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of  the  proceeds  of  sale  of  the  trust-estate.  This  includes  power  to  direct  sales 
of  the  entire  trust-estate,  saving  and  accepting  the  lands  used  for  streets,  al- 
leys, parks,  and  other  public  purposes.  The  trustee  is  required  to  execute 
deeds  to  the  occupants  of  the  town-site  of  the  lots  or  parcels  of  land  to  which 
they  are  entitled,  upon  their  compliance  with  the  local  rules  and  regulations. 
But  only  residents  and  actual  occupants  and  their  assigns  are  entitled  to  de- 
mand deeds  from  the  trustee  by  virtue  of  the  act  of  congress.  Purchasers  of 
vacant  or  forfeited  lots  and  parcels  in  the  town-site,  at  sales  regularly  made 
'  pursuant  to  statute,  are  likewise  entitled  to  conveyances  from  the  trustee  or 
person  invested  with  the  title  thereto.  The  courts  also  have  powers  in  the 
premises,  which  may,  in  proper  cases,  be  called  into  exercise.  They  have  ju- 
risdiction to  determine  controversies  between  adverse  claimants,  and  to  enforce 
the  rights  of  legal  claimants.  But  neither  the  legislature  nor  the  courts  are 
authorized  to  change  the  character  of  the  estate  granted  by  the  government, 
from  an  estate  in  trust  to  one  in  fee-simple,  save  in  the  manner  above  men- 
tioned; that  is  to  say:  First,  by  conveyances  to  beneficiaries,  who  have  com- 
plied with  the  law;  second,  by  bo.iafide  sales  made  by  the  trustee  under  such 
regulations  as  the  legislature  may  prescribe. 

The  construction  given  by  the  courts  of  this  state  to  the  acts  of  congress  is 
that  the  entire  town-site  is  required  to  be  held  in  trust  until  finally  disposed 
of  as  trust  property.  It  is  held  in  City  of  Denver  v.  Kent,  1  CJolo'  336,  that 
those  portions  to  which  no  valid  claims  exist  in  favor  of  individual  occupants 
are  to  be  held  iji  trust  for  the  occupants  collectively,  as  a  community.  It  was 
again  held  in  Oeorgetoum  v.  Glaze,  3  Ck)lo.  234,  and  also  in  similar  terms  in 
Smith  V.  Pipe,  Id.  187,  to  have  been  the  purpose  of  the  acts  of  congress  to  vest 
the  estate  and  trust  powers,  not  in  the  corporation  itself,  but  in  the  trustee  or 
trustees,  in  his  or  their  official  or  politic  capacity,  and  to  limit  it  to  the  successor 
in  trust,  until  the  trust  should  be  finally  exhausted.  The  court  further  held 
that  an  entry  in  the  name  of  the  corporate  officials  of  a  town  could  not,  by  con- 
struction of  law,  inure  to  vest  the  estate  in  the  corporation,  and  that  no  such 
intent  was  manifest  in  the  act.  The  foregoing  views  and  decisions  are  sus- 
tained by  Lechler  v.  Chapin,  12  Nev.  65;  ToiDn  Co.  v.  Maris,  11  Kan.  1*28 ;  and 
many  other  Ciises  therein  cited. 

The  complainant  in  the  present  case,  the  town  of  Aspen,  misconstrued  the 
act  of  congress  when  it  declared,  in  the  complaint  filed  therein,  that  **  the  real 
estate  herein  described  belongs  to  it  us  the  town  of  Aspen,**  Upon  consider- 
ation of  the  pleadings,  therefore,  consisting  of  the  bill  and  the  demurrer  there- 
to, (and  there  is  nothing  more  before  us  in  this  case,  save  the  order  for  the 
temporary  writ  of  injunction,  and'the  subsequent  judgment  of  the  court  dis- 
solving the  judgment  artd  dismissing  the  bill,)  we  are  of  opinion  that  this 
branch  of  the  bill,  as  framed,  presents  no  ground  for  equitable  relief. 

We  will  now  inquire  whether  the  complainant  was  entitled  to  injunctive 
relief  upon  the  facts  and  circumstances  stated  in  the  bill.  The  allegations  of 
the  bill,  that  the  defendant,  the  Aspen  Town  &  Land  Company,  presented 
its  statement  to  the  trustee,  claiming  to  be  entitled  to  lots,  blocks,  and  parcels 
of  land  described  in  the  bill,  and  that  it  is  not,  and  never  was,  an  occupant 
or  in  possession  of  any  portion  thereof,  and  that  said  defendant,  the  county 
judge  of  Peitkin  county,  who  holds  the  title  to  such  lots  and  parcels  of  land 
in  trust,  will  execute  a  deed  therefor  to  said  claimant,  unless  restrained  by 
injunction,  is  conclusive  of  this  question.  These  are  material  allegations  of 
fact,  and  they  are  admitted  to  be  true  by  the  demurrer  of  the  defendants. 
Upon  the  pleadings,  therefore,  the  town  and  land  company  is  clearly  not  a 
beneficiary  of  the  trust.  It  acquired  no  right  to  a  conveyance  by  the  state- 
ment presented  to,  nor  the  demand  for  a  deed  made  upon,  the  trustee.  Sherry 
V.  Sampson,  11  Kan.  615;  Lechler  v.  Chapin,  12  Nev.  65-72;  Carson  v.  Smith, 
12  Minn.  560,  (Gil.  458;)  Leech  v.  Ranch,  3  Minn.  448,  (Gil.  332;)  In  re 
Selhy,  6  Mich.  11)3;  Toton  Co.  v.  Maris,  11  Kan.  148.     As  held  in  Bingham  v. 
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City  of  Walla  Walla,  13  Pac.  Hep.  408,  it  was  the  duty  of  the  court  to  con- 
trol the  action  of  the  trustee,  during  the  pendency  of  the  trust,  against  acts 
prejudicial  to  the  rights  of  the  cestui  que  trust.  If  the  corporation  may  main- 
tain its  bill  to  correct  an  abuse  of  the  trust  which  affects  the  common  inter- 
est of  all  the  beneficiaries,  as  held  in  Georgetoumy.  Glaze  and  City  of  Denver 
\,  Kentf  supra,  it  may  with  equal  propriety  maintain  a  bill  to  prevent  such 
an  abuse,  when  the  same  is  imminent. 

It  follows  that  the  district  court  erred  in  sustaining  the  demurrer  to  the 
whole  bill  of  complaint,  and  in  dismissing  the  bill.  For  the  reasons  as- 
signed, the  judgment  is  reversed  and  che  cause  remanded. 

Elbert,  J.,  dissenting. 


(10  Colo.  101) 

Mayor,  Etc.,  of  the  Town  of  Aspen  v.  Aspen  Town  &  Land  Co.* 

(Supreme  Court  of  Colorado.    June  15,  1887.) 

1.  Public  Lands — Town-Site — Collateral  Attack  of  Patent— Mandamdb. 

A  land  patent  recited  that  a  county  judge  had  made  a  town-site  cash  entry  for 
certain  land,  in  trust  for  the  inhabitants  of  a  town ;  that  it  appearing  that  thetowu 
had  been  incorporated,  and  that  the  corporate  authorities  were  the  successors  in 
trust  of  the  county  j  udge,  thesecretary  of  the  interior  had  directed  that  a  patent  should 
be  issued  on  the  entrj'  to  the  corporate  authorities  of  the  town,  but  further  recited 
that  the  United  States  had  given  and  granted  the  laud  in  question  to  the  county 
Judge,  his  successor  and  assigns,  in  trust.  Petitioner  asked  for  a  writ  of  mandamiu 
to  compel  the  corporate  authorities  of  the  town  to  convey  certain  lots  in  the  town- 
site,  ffeld,  that  the  patent  could  not  be  collaterally  attacked,  nor  any  error  in  its 
issuance  questioned  in  this  action,  but  its  validity  must  be  assumed ;  that  the  legal 
title  to  the  land  was  in  the  county  judge  and  his  successors  iu  office,  and,  as  the 
corporate  authorities  had  no  vested  title  to  the  town-site,  the  court  had  no  jurisdic- 
tion to  award  the  writ  to  compel  a  conveyance  by  them. 

2.  Same-— Mandamus  to  Corporate  Authorities  to  Compel  Conveyance— Pleading. 

Plaintiff  corporation,  in  a  petition  for  a  peremptory  writ  of  mandamus,  to  compel 
the  making  of  a  deed  to  certain  town-site  lots,  alleged  the  filing  of  a  claim  to  the 
lots  within  tlie  provisions  of  Laws  Colo.  1881,  p.  237,  ^  4,  relating  to  the  acquisition 
of  town-site  lots,  but  neither  in  this  claim  nor  in  the  petition  averred  that  it  was 
an  occupant  of  the  land  or  a  resident  of  tlie  town.  Bespondents,  in  their  answer, 
alleged  atfirmati  vely  that  it  was  composed  of  persons  neither  residing  in  nor  occupy- 
ing lota  in  the  town,  and  that  it  was  trying  to  obtain  the  title  for  speculative  pur- 
poses. Plaintiff  neither  traversed  the*  allegations  by  reply,  nor  reifuted  them  by 
proof.  Held  that,  as  plaintiff  failed  to  disclose  any  right  to  the  conveyance,  the 
court  erred  in  awarding  the  writ  of  mandamus, 

Elbert,  J.,  dissenting. 

Appeal  from  district  court,  Garfield  county. 

The  case  presented  by  this  record  is  a  proceeding  by  mandamus  on  part  of 
tlie  Aspen  Town  &  Land  Company  against  the  mayor  and  board  of  trustees  of 
the  town  of  Aspen,  to  compel  said  corporate  authorities  to  issue  a  deed  to  the 
plaintiff  for  a  considerable  portion  of  the  lots  and  blocks  comprising  the 
town-site  of  said  town,  the  same  being  located  in  the  county  of  Pitkin.  The 
plaintiff's  petition  in  this  case  sets  out  the  history  of  the  entry  of  said  town- 
site  by  J.  W.  Deane,  county  judge  of  said  Pitkin  county,  the  organization  of 
the  plaintiff  as  a  corporation,  with  power  to  take,  enter,  hold,  sell,  and  con- 
vey real  estate  prior  to  said  entry,  and  alleging  compliance  on  its  part  with 
the  provisions  of  the  legislative  act  of  March  1, 1881,  relating  to  the  presenta- 
tion of  its  claims  to  said  county  judge,  for  the  lots  and  blocks  described  in  the 
, petition.  It  states  "that  the  specified  right,  interest,  and  estate  which  *  *  ♦ 
petitioner  claimed  in  the  parts  and  parcels  of  land  described  in  the  statement 
in  writing,  and  hereinafter  particularly  set  forth  and  described,  was  the  right 
to  occupy  and  possess  such  parcels,  parts,  and  tracts  of  land,  and  to  be  enti- 

*  Withheld  upon  petition  for  rehearing.    Petition  denied  November  25,  1887. 
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tied  to  receive  a  deed  from  such  county  judge,  conveying  to  it  the  legal  title 
to  such  parcels  or  parts  of  land,  and  the  right  to,  and  to  be  the  owner  of,  the 
title  in  fee  thereto. "  The  effect  of  the  order  of  the  secretary  of  the  interior  is 
averred  to  be  that  the  trust  created  by  the  original  entry  by  Deane  became  and 
is  now  vested  in  the  mayor  and  corporate  authorities,  and  that,  under  the  state 
statute,  the  plaintiff,  on  payment  of  costs  and  charges  required  by  law,  became 
entitled  to  a  deed  of  conveyance  of  the  lands  claimed,  there  being  no  contesting 
claimant.  It  is  alleged  that  Deane's  term  of  office  as  county  judge  has  long 
since  expired;  that  he  was  succeeded  in  said  office  by  J.  W.  King,  and  he  by 
Thomas  A.  Kucker,  who,  at  the  time  of  filing  the  petition,  was  the  present 
judge  of  .said  coun^  court,  and  that,  though  often  requested,  none  of  said 
couhty  judges  have  ever  conveyed  to  plaintiff  said  lots  and  blocks,  or  any 
part  thereof.  A  demand  on  the  corporate  authorities  of  the  town  of  Aspen 
for  a  deed  thereto  is  alleged  to  have  been  made  by  plaintiff  on  the  four- 
teenth day  of  Kovembey,  1884,  which  was  also  refused.  Upon  filing  this 
petition,  an  alternative  writ  of  mandamus  was  ordered  to  the  city  au- 
thorities, respondents,  commanding  them  to  convey  by  good  and  sufficient 
deed  or  deeds  of  conveyance  the  lands  described,  in  accordance  with  the  prayer 
of  the  petition,  or  to  show  cause,  within  a  given  number  of  days,  why  they 
had  not  done  so.  The  respondents  made  return  to  said  writ  by  answer  under 
oath,  as  required  by  statute,  denying  most  of  the  material  averments  of  the 
petition,  inclading  the  allegation  that  the  petitioner  had  no  plain,  speedy,  or 
adequate  remedy  in  the  ordinary  course  of  law.  They  likewise  made*  the 
following,  among  other,  allegations  of  fact,  to- wit:  "And  respondents  fur- 
ther allege  that  the  petitioner  is  not  now  and  never  was  an  occupant  of  the 
lots  and  parcels  of  lots  described  in  the  petition  herein.  And  for  further 
return  to  plaintiff's  petition,  respondents  allege  and  aver  that  plaintiff 'is 
endeavoring  to  secure  and  acquire  the  title  and  possession  of  said  lots,  blocks 
and  parcels  of  land  for  speculative  purposes,  and  never  has  occupied,  or 
intended  to  occupy,  possess,  enjoy,  and  improve  said  parcels  of  land  mentioned 
in  the  petition  herein  as  town  lots,  and  that  petitioner  herein  is  a  pretended 
and  fictitious  organization  or  corporation  composed  of  persons  or  individuals 
not  inhabitants, of  the  town  of  Aspen,  nor  residing  therein,  or  owning  or  oct 
cupying  any  lot  or  lots  in  said  town." 

The  eause  was  heard  by  the  court,  without  a  jury,  upon  the  petition  and 
answer,  and  on  the  following  agreed  statement  of  facts: 

That  on  the  twenty-third  day  of  March,  1880,  David  Smith,  the  then 
county  judge  of  Gunnison  county,  in  which  county  the  land  was,  made  appli- 
cation to  the  land-office  to  enter  the  town-site  of  Aspen,  in  trust  for  the  oc- 
cupants thereof.  A  protest  was  filed  against  said  entry,  for  the  reason  that 
the  land  was  mineral  land,  and  not  subject  to  entry  as  a  town-site.  A  hear- 
ing was  had,  and  on  October  22,  1880,  the  register  and  receiver  decided  that 
the  application  and  entry  should  be  allowed.  April  11, 1881,  the  decision  was 
affirmed,  and  on  the  second  of  June,  1881,  the  entry  of  the  land  was  allowed 
to  be  made.  Pending  these  proceedings,  by  an  act  of  the  legislature,  the 
county  of  Pitkin  was  created  out  of  a  portion  of  Gunnison  county,  which  in- 
cludes the  town-site  of  Aspen,  and  J.  W.  Deane  was  appointed  and  qualified  as 
county  judge  of  the  new  county,  and  the  town  of  Aspen  became  incorporated. 
J.  W.  Deane,  as  such  county  judge,  on  the  second  day  of  June,  A.  D.  1881, 
made  the  entry  of  the  town-site  as  theretofore  applied  for,  in  trust  for  the 
inhabitants  of  the  town,  and  received  a  certificate  of  entry  therefor.  On  the 
ninth  of  June,  1881,  the  town  authdrities  protested  this  entry,  and  prayed 
the  commissi^oner  of  the  land-office  to  cancel  the  same,  and  allow  the  town 
authorities  to  make  the  entry  of  said  town-site.  On  the  nineteenth  of  July, 
1881,  the  commissioner  made  an  order  suspending  the  entry  until  further  pro- 
ceedings on  said  protest  were  determined.  On  the  fifth  of  May,  1884,  the 
commissioner  held  said  entry  for  cancellation.    On  the  eighteenth  of  July,  A. 
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D.  1884,  the  honorable  secretary  of  the  interior  decided  that,  by  the  incor- 
poration of  the  town  of  Aspen  before  the  entry  was  made,  the  town  authori- 
ties were  the  successors  in  trust  of  the  town-site,  and  modified  the  order  of 
the  commissioner,  holding  the  entry  for  cancellation,  and  ordered  a  patent 
to  issue  on  the  entry  to  the  town  authorities.  Afterwards,  on  the  third 
of  March,  A.  D.  1885,  a  patent  was  issued  on  the  entry  made  by  J.  W. 
Deane,  as  county  and  probate  judge,  reciting,  among  other  taings,  the  de- 
cisioa  and  order  of  the  secretary  at  the  interior,  which  reads  as  follows: 
"Xow  know  ye,  the  United  States  of  America,  in  consideration,**  etc.,  '*have 
given  and  granted,  and  by  these  presents  do  give  and  grant,  unto  the  said  J. 
W.  Deane,  county  and  probate  judge  aforesaid,  and  to  his  suocessors  and  as- 
signs, in  trust  as  aforesaid,  the  said  tract  above  described,  [descr'bing  the  As- 
pen town-site]  to  have  and  to  hold  the  same,  together  witli  all  rights,  *  ♦  * 
unto  the  said  J.  W.  Deane,  county  and  probate  judge  as  aforesaid,  and  to  his 
successors  and  assigns  as  aforesaid." 

Immediately  after  making  the  entry  of  June  2,  A.  D.  1881,  J.  W,  Deane, 
as  trustee,  published  notice  of  such  entry,  as  required  by  section  3  of  the  state 
statute,  and  the  petitioner,  the  Aspen  Town  &  Land  Company,  on  the  ninth 
day  of  July,  A.  D.  1881,  signed  a  statement  of  its  claim  to  the  lots  mentioned 
in  the  complaint,  and  delivered  it  into  the  office  of  the  county  judge,  as  re- 
quired by  section  4  of  the  state  statute.  That  soon  after  the  order  of  the 
honorable  secretary  of  the  interior,  of  the  eighteenth  of  July,  1884,  the  town 
of  Aspen,  by  reason  of  becoming  incorporated  at  the  time  aforesaid,  published 
a  notice  under  the  state  statute,  and  the  intervenor,^  not  having  made  any 
filing  under  the  notice  published  by  J.  W.  Deane  as  county  judge,  or  within 
90  days  thereafter,  of  her  claim  to  the  lots  described  in  her  petition  in  inter- 
vention, filed  a  statement  with  the  corporate  authorities  in  pursuance  of  the 
notice  published  by  them.  At  the  expiration  of  the  90  days  from  the  first 
publication  made  by  J.  W.  Deane,  as  trustee  as  aforesaid,  the  defendant,  the 
Aspen  Town  &  Land  (Company,  demanded  a  statement  of  the  expenses  and 
costs  due  upon  the  lots  theretofore  filed  upon  by  it,  and  tendered  to  the  then 
acting  trustee  the  amount  so  due,  and  demanded  deeds  for  said  lots,  and  that, 
before  the  commencement  of  the  action  by  it  against  the  corporate  authorities, 
further  demanded  said  deeds  to  be  executed  to  them,  by  the  corporate  authori- 
ties, which  demand  was  refused.  Tliat  the  only  statement  filed  by  thedefend- 
ant's  company  were  those  filed  on  the  ninth  day  of  July,  A.  D.  1881,  in  the 
office  of  J.  W.  Deane,  the  then  acting  trustee.  That  the  Aspen  Town  &  Land 
Company  was  a  corporation,  duly  organized  and  existing  under  the  laws  of 
the  state  of  Colorado,  and  has  been  such  corporation  at  all  of  the  times 
mentioned  in  the  complaint  filed  herein.  That  the  Aspen  Town  &  Land 
Company  was  the  only  person,  company,  or  association  of  persons  which  filed 
on  the  lots  described  in  the  complaint  herein,  in  the  office  of  J.  W.  Deane,  as 
county  and  probate  judge,  and  that  no  filings  were  tendered  by  any  one  else 
covering  said  lots  or  parcels  of  ground  or  any  part  thereof.  That  on,  to-wit, 
the  tliird  day  of  March,  A.  D.  1885,  and  in  pui-^uance  of  the  entry  made  by 
J.  W.  Deane,  as  county  and  probate  judge  as  aforesaid,  a  patent  was  issued 
for  the  said  town-site  of  Aspen,  which  said  patent,  e^^cepting  the  description 
by  metes  and  bonds,  is  as  follows,  to-wit: 

"TAc  United  States  of  Amei-ica  to  All  Whom  These  Presents  Cotne,  Ghreet- 
ing:  Whereas,  on  the  twenty-third  day  of  March,  eighteen  hundred  and 
eighty,  an  application  was  made  to  the  register  of  theUnited  States  land-of- 
fice at  Leadville,  Colorado,  by  the  citizens  of  the  town  of  Aspen,  in  the  county 
of  Gunnison  and  state  of  Colorado,  to  enter  the  lands  hereinafter  described, 
as  the  town-site  of  Aspen,  under  the  act  of  congress,  approved  March  2, 1867, 
entitled  'An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  uponpub- 

*  There  was  no  intervener  in  this  case. 
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lie  lands,'  accompanied  by  a  plat  of  survey  of  said  town-site,  executed  by  B. 
Clark  Wheeler,  United  States  deputy-surveyor,  and  tender  of  payment  by  a 
deposit  of  the  purchase  price  of  the  land  with  the  receiver  of  said  land-oflSce; 
and  whereas,  by  the  act  of  the  legislature  of  Colorado,  approved  February  23, 
1881,  the  county  of  Pitkin,  embracing  a  portion  of  said  county  of  Gunnison, 
including  said  town-site  of  Aspen,  was  created  out  of  said  county  of  Gunnir 
son;  and,  whereas,  it  appearing  that  the  town  of  Aspen  had  been  duly  incor- 
porated under  the  laws  of  Colorado,  and  therefore  that  the  corporate  author- 
ities of  said  town  are  the  legal  successors  of  the  town-site  trust  applied  for 
and  hereinbefore  set  forth  as  found  by  the  decision  of  the  Hon.  Henry  M. 
Teller,  secretary  of  the  interior,  dated  July  18,  A.  D.  1884;  and,  whereas,  J. 
W.  Deane,  county  and  probate  judge  of  said  Pitkin  county,  made  town-site 
cash  entry  under  date  of  June  2,  A.  D.  1881,  for  the  land  thereinbefore  applied 
for,  in  trust  for  the  inhabitants  for  said  to^n  of  Aspen,  as  appears  by  the 
certificate  of  said  receiver  of  said  land-office,  numbered  647,  and  bearing  the 
said  date  of  June  2, 1881 ;  and,  whereas,  the  honorable  secretary  of  the  interior, 
by  his  decision  aforesaid,  has  directed  that  a  patent  be  issued  in  the  name  of 
the  corporate  authorities  of  said  town  of  Aspen,  upon  the  entry  made  by  the 
said  J.  W.  Deane,  county  and  probate  judge  of  said  county  of  Pitkin,  in  trust 
as  aforesaid,  for  the  following  described  tract  of  unSurveyed  land,  to-wit 
[Here  follow  field-notes:]  Now,  know  ye,  l;hat  the  United  States  of  America, 
in  consideration  of  the  premises,  and  in  conformity  with  the  general  acts  of 
congress  in  such  case  made  and  provided,  have  given  and  granted,  and  by 
these  presents  do  give  and  grant,  unto  the  said  J.  W.  Deane,  county  and  pro- 
bate judge  as  aforesaid,  and  to  his  successors  and  assigns  in  trust,  as  afore- 
said, the  said  tract  above  described,  to  have  and  to  hold  the  same,  together 
with  all  the  rights,  privileges,  imm unities,  and  appurtenances  of  whatever 
nature  thereunto  belonging,  and  the  said  J.  W.  Deane,  county  and  probate 
judge  as  aforesaid,  in  trust  as  aforesaid,  and  to  his  successors  and  assigns  in 
trust  as  aforesaid:  provided,  that  no  title  shall  be  hereby  conveyed  of  any  mine 
of  gold,  cinnabar,  or  copper,  or  to  any  valid  mining  claim  or  possession  held 
under  existing  laws:  and  provided,  further,  that  the  grant  hereby  made  is  held 
and  declared  to  be  subject  to  all  conditions,  limitations,  and  restrictions  con- 
tained in  section  two  thousand  three  hundred  and  eighty-six  of  the  Revised 
Statutes  of  the  United  States,  so  far  as  the  same  are  applicable  thereto. 

"In  testimony  whereof,  1,  Chester  A.  Arthur,  president  of  the  United  States 
of  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
general  land-office  to  be  hereunto  affixed. 

"Given  under  my  hand  at  the  city  of  Washington,  the  third  day  of  March, 
one  thousand  eight  hundred  and  eighty-five,  and  of  the  independence  of  the 
United  States,  the  one  hundred  and  ninth. 

"By  the  President:  Chester  A.  Artuub.    [Seal.] 

"By  M.  McKean,  Secretary. 

"S.  W.  Clark,  Recorder  of  the  General  Land-Office." 

The  court  decided  the  petitioner  to  be  entitled  to  all  the  lots  and  lands 
claimed  by  it  and  described  in  its  petition,  and  gave  judgment  tliat  peremp- 
tory writ  of  mandamus  issue  to  the  corporate  authorities  of  said  town,  com- 
manding them  to  immediately  issue  deeds  to  the  petitioner  therefor. 

The  errors  relied  on  are  as  follows:  First,  That  the  court  erred  in  award- 
ing a  peremptory  writ  of  mandamus  against  defendants  and  respondents. 
Second.  The  court  erred  in  deciding  that  petitioner  was  entitled  to  the  prop- 
erty claimed  by  it  in  its  petition.  Third,  The  court  erred  in  entertaining  the 
application  for  a  peremptory  writ  of  mandamus,  because  the  remedy  of  peti- 
tioner, if  any,  is  by  proceedings  in  a  court  of  equity.  Fourth.  That  the  court 
erred  in  deciding  that  the  petitioner  was  entitled  to  any  lots,  or  parts  of  lots, 
in  the  town-site  of  Aspen,  because  it  appears  that  the  petitioner  was  not  a 
bona  fide  occupant  of  tlie  same,  or  any  of  them. 
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A.  Heims.L.S.  Dixon,  and  C.  7.  Huglies,  for  appellant.  Taylor  <fe  Aahton 
and  /.  Jf.  Botoning,  for  appellee. 

Beck,  C.  J.  It  is  assigned  for  error  that  the  court  erred  in  entertaining 
the  application  for  a  temporary  writ  of  mandamus,  because  the  remedy  of 
petitioner,  if  any,  was  by  a  proceeding  in  equity.  In  support  of  the  remedy 
selected  by  the  plaintiff,  we  are  referred  to  section  333,  p.  102,  of  the  Civil 
Code,  which  provides  that  "the  writ  of  mandamus  may  be  issued  *  *  * 
to  any  inferior  tribunal,  corporation,  board,  officer,  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station. "  Also  to  the  following  quotation  from  High,"  Extr. 
Rem.  §  80,  (and  to  many  other  authorities  of  similar  import,)  viz.:  "When- 
ever a  specific  duty  is  required  by  law  of  a  particular  officer,  unattended  with 
the  exercise  of  any  degree  of  official  judgment  or  element  of  "discretion,  and 
on  the  performance  of  which  individual  rights  depend,  mandamus  is  the  ap- 
propriate remedy  for  the  failure  or  refusal  to  perform  the  duty."  Another 
statement  of  the'rule,  not  inconsistent  with  the  foregoing,  but  more  pertinent 
to  this  case  and  supported  by  authorities  cited,  was  laid  down  by  this  court 
in  People  v.  Spniance,  8  Colo.  319,  6  Pac.  Rep.  831,  as  follows:  "The 
writ  of  mandamus  is  said  to  be  a  high  prerogative  writ,  which  should  never 
issue  unless  the  party  applying  foi*  it  shall  show  a  clear  legal  right  to  have 
the  thing  sought  by  it  done  in  the  manner  and  by  the  person  sought  to  be 
coerced.  It  must  not  only  be  in  the  power  of  such  person,  but  it  must  be  his 
duty  to  perform  the  act  sought  to  be  done." 

1.  Leaving  out  of  view,  for  the  present,  the  validity  of  the  plaintiff^s  claim, 
did  the  law  cast  any  duty  upon  the  corporate  authorities  of  the  town  of  Aspen, 
or  were  they  invested  with  power  to  convey  to  claimants  title  to  the  lots, 
blocks,  and  parcels  of  land  comprising  said  town-site?  If  not,  the  remedy  by 
mandainv^  is  not  available,  and  it  is  immaterial  whether  a  remedy  in  equity 
existed  or  not. 

It  would  certainly  appear,  from  the  facts  and  circumstances  attending  the 
entry  of  this  town-site,  and  the  issue  of  the  patent  therefor,  as  the  same  are 
set  forth  in  the  agreed  statement  of  facts,  and  appear  in  the  patent  itself,  that 
the  patent  might  have  issued  direct  to  tiie  corporate  authorities,  instead  of 
the  county  judge.  Such  would  seem  to  have  been  the  view  and  direction  of 
the  honorable  secretary  of  the  interior  at  the  time  the  entry  was  held  for  can- 
cellation. Whether  his  order  was  misinterpreted,  or  whether  by  inadvertence 
the  patent  was  issued  to  the  county  judg^  instead  of  the  corporate  authorities, 
we  have  no  means  of  ascertaining,  but  the  title  to  the  town-site  was  clearly 
conveyed  to  J.  W.  Deane,  in  his  official  capacity  as  county  judge,  in  trust,  as 
required  by  the  acts  of  congress.  The  conveyance  was  likewise  pui*3uant 
to  the  entry  made  by  him  in  the  United  States  land-office,  which  is  stated  in 
the  patent  to  have  been  made  "m  trust  for  the  inhabitants  of  said  totcn  of 
Aspen,"  The  granting  clause  of  the  patent  is  in  the  usual  form,  conveying 
the  title  to  said  county  judge,  "and  to  his  successor^  and  assigns,  in  trust" 
This  language  has  always  been  held,  so  far  as  we  are  advised,  to  be  equiva- 
lent to  a  grant  to  the  officer  named,  in  his  official  capacity,  and  to  his  succes- 
soi-s  in  office,  in.trust  for  the  use  and  benefit  of  the  cestui  qui  trust.  The  title 
of  the  property  in  question  never  having  vested  in  the  corporate  authorities  of 
said  town,  it  follows  that  it  was  not  in  their  power,  and  consequently  not 
their  duty,  to  execute  the  deed  demanded  by  the  plaintiff  and  required  by  the 
judgment  of  the  court  below.  If  this  proposition  be  correct,  the  district  court 
was  without  jurisdiction  to  award  the  peremptory  writ. 

The  patent  must  be  construed  according  to  the  acts  of  congress  authorizing 
its  issuance;  and  while  the  recitals  therein  set  fortli  may  indicate  the  views 
of  the  government  officei*8  respecting  the  rights  of  parties,  the  fonn  and  man- 
ner of  executing  the  patent  must  be  in  conformity  to  the  laws  of  congress. 
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McQarrahan  v.  Mining  Co.,  96  U.  S.  316.  The  congressional  act  of  March  2, 
1867,  has,  in  numerous  cases,  been  held  to  be  substantially  similar  to  the 
original  act  of  May  23.  1844.  It  difCers  as  to  who  may  be  trustee  of  a  town- 
site  in  this:  that  it  permits  the  corporate  authorities  of  an  incorporated  town 
to  enter  the  town-site,  and,  if  not  incorporated,  the  judge  of  the  county  court, 
"in  trust  for  the  several* use  and  benefit  of  the  occupants  thereof,"  while  the 
former  act  permitted  the  entry  to  be  made  by  the  county  judge  in  all  cases, 
but  in  the  same  manner  and  for  the  same  purposes.  The  forms  of  the  pat- 
ents under  both  acts  are  substantially  the  same,  limiting  the  trust-estate  to 
the  officer  making  the  entry,  (designating  him  by  his  official  title,)  "and  to 
his  successors  and  assigns,  in  ti'ust, " 

The  proper  construction  of  the  words  "limiting  the  trust"  was  considered 
in  JSmith  v.  Pipe,  3  Colo.  187,196.  Justice  Wells,  who  delivered  the  opinion 
in  the  case,  says:  "It  cannot  be  doubted  that  the  purpose  of  the  statute  is 
to  confer  the  estate  upon  the  county  judge,  or  the  corporate  authorities  in 
their  official  and  politic  capacity,  and  to  limit  it  to  the  successors  in  office 
until  the  trust  should  be  finally  exhausted."  This  opinion  further  holds  that 
the  power  to  take  the  grant  as  trustee  is  vested  in  the  officer,  and  not  in  the 
individual,  and  that  it  is  unneccessary  in  the  patent  to  designate  the  incum- 
bent by  his  proper  name. 

The  trust  in  the  present  case  having  vested  in  the  county  judge,  by  the 
issue  of  the  patent  to  that  officer,  and  the  grant  being  limited  therein  in  the 
usual  manner,  "and  to  his  successors  and  assigns  in  trust,"  it  follows  that 
the  successors  mentioned  are  the  successors  in  office,  notwithstanding  the 
previous  recitations  in  the  patent,  for  the  act  of  congress  does  not  authorize 
any  other  successors.  In  holding  that  the  legal  title  to  the  town-site  vested, 
under  the  grant,  in  the  county  judge  and  his  successors  in  office,  in  trust  for 
the  occupants  thereof,  it  does  not  necessarily  follow  that  the  trust  must  con- 
tinue to  be  executed  by  the  said  successors  until  the  trust-estate  is  extinguished. 
This  grant  was  made  under  peculiar  circumstances,  and  possibly  the  language 
employed  in  the  granting  clause  of  the  patent  does  not  express  the  will  of  the 
grantor  on  this  point.  If  it  should  be  made  to  appear,  in  a  proper  proceeding, 
with  proper  parties  thereto,  that  the  offlcei*s  of  the  government  having  juris- 
diction to  decide  what  local  official  or  officials  should  be  clothed  with  power 
to  execute  this  trust,  intended  by  their  official  action  therein  that  the  corpo- 
rate authorities  of  the  town  of  Aspen  should  execute  the  trust,  that  intent 
may  still  be  rendered  and  made  effective  as  to  the  unexecuted  portion  of  the 
trust.     8ilver  v.  Ladd,  7  Wall.  219;  Johmon  v.  Tousley,  13  Wall.  72. 

The  patent  cannot  be  collaterally  attacked,  and  its  validity  must  be  as- 
sumed in  the  present  action.  For  the  purposes  of  this  case,  it  must  be  treated 
as  issued  to  the  proper  party,  and  its  legal  effect  determined  accordingly. 
Since  the  county  judge  is  the  patentee,  and,  as  above  shown,  the  statute,  as 
construed  by  this  court,  names  his  successors  in  office  as  the  successors  in 
trust,  the  patent  cannot  be  regarded  in  this  case  as  changing  the  latter  suc- 
cession to  the  town  authorities. 

2.  The  remaining  errors  assigned  question  the  right  of  the  plaintiff  to  a 
conveyance  of  any  portion  of  the  large  body  of  lots  and  blocks  claimed  by  it. 
The  plaintiff's  petition  contains  no  allegation  that  the  right  of  the  plaintiff  to  a 
conveyance  of  any  portion  of  these  lands  has  ever  been  adjudged  in  its  favor. 
The  contrary  inference  may  be  drawn  from  the  averments  of  the  petitioner, 
that  the  settlement  of  the  plaintiff's  claim  was  niade  to  County  Judge  Deane, 
and,  although  often  requested,  neither  he  nor  his  successors  in  office.  King  and 
Kucker,  have  ever  conveyed  to  plaintiff  the  said  lots,  blocks,  pieces,  and  par- 
cels of  land,  or  any  part  thereof.  It  is  not  averred  in  the  petition  that  any 
statement  of  the  plaintiff's  claim  was  presented  to  the  corporate  authorities 
for  adjudication.  There  i^no  averment  in  the  petition,  nor  any  mention  or 
admission  in  the  agreed  statement  of  facts  on  which  the  c^e  was  tried,  that 
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the  plaintiff  was  in  any  manner  an  occupant  of  any  portion  of  the  lands  so 
claimed;  nor  is  there  any  statement  therein  that  the  plaintiff  is,  or  ever  has 
been,  a  resident  of  said  town  of  Aspen.  On  the  contrary,  it  is  affirmatively 
alleged  in  the  answer  of  the  respondents,  that  the  plaintiff  never  has  occu- 
pied any  portion  of  the  lands  claimed  in  the  petition,  that  the  plaintiff  cor- 
poration is  composed  of  persons  not  inhabitants  of  said  town  of  Aspen,  nor 
residing  therein,  or  owning  or  occupying  any  lot  or  lots  in  said  town,  and 
that  it  is  endeavoring  to  acquire  the  title  and  possession  of  said  lots  for  spec- 
ulative purposes.  These  averments  are  neither  traveled  by  a  reply,  nor  re- 
futed by  proof. 

The  pleadings  and  the  proofs,  on  this  point,  therefore,  present  the  same  ques- 
tion passed  upon  at  the  present  term  in  the  case  of  Tovm  of  Aspen  v.  Rucker, 
ante,  791.  It  was  there  adjudged,  upon  the  admissions  of  the  pleadings,  to 
the  effect  that  the  Aspen  Town  &  I^nd  Company  never  was  an  occupant, 
or  in  possession  of  any  portion  of  the  town-site  of  Aspen;  that  it  was  not  a 
beneficiary  of  the  trust,  and  acquired  no  right  to  a  con veyance  by  its  statement 
of  claim  and  demand  for  conveyance.  The  decisions  of  the  courts  upon  this 
point  are  clear  and  decisive  that  no  claimant  of  lots  comprising  a  portion  of  a 
town-site  is  a  beneficiary  of  the  trust,  or  entitled  to  a  conveyance,  without 
proof  of  actual  occupation,  either  by  the  claimant  or  his  grantors,  whether 
such  claimant  bean  individual  or  a  town  company.  Cook  v.  Rice,  2  Colo. 
131-136;  Clayton  v.  Spencer,  2  Colo.  378-380;  Totim  Co.  v.  Maris,  11  Kan. 
128;  Sherry  v.  Sampson,  11  Kan.  611,615;  Clark  v.  Titus,  11  Pac.  Rep.  312, 
814. 

It  was  held  in  Husseyy.  Smith,  99  CJ.  S.  20,  that  an  occupant  has  the  power 
to  sell  or  convey  his  possessory  right,  and  that  the  purchaser  from  him  may 
acquire  such  right  to  the  occupancy  as  to  entitle  him  to  a  judgment  for  a 
conveyance;  but  it  is  not  contended  that  the  plaintiff  in  this  case  holds 
•any  such  claim  or  conveyance.  But  the  plaintiff  bases  its  right  to  a  con- 
veyance of  the  real  estate  described  in  its  petition  (the  same  exceeding  100 
blocks  and  parts  of  blocks  of  said  town-site)  upon  a  compliance  with  the 
provisions  of  the  state  statute  of  March  1,  1881,  (Laws  1881,  p.  237.)  In 
its  own  language  the  statement  of  the  claim  was:  ^* That  the  specified  right. 
Interest,  and  estate  which  *  ♦  ♦  petitioner  claimed  in  the  parts  and  par- 
cels of  land  describe^  in  the  statement  in  writing,  and  hereinafter  particularly 
set  forth  and  described,  wras  the  right  to  occupy  and  possess  such  parcels,  parts, 
and  tracts  of  land,  and  to  be  entitled  to  receive  a  deed  from  such  county  judge, 
conveying  to  it  the  legal  title  to  such  parcels  or  parts  of  land,  and  the  right 
to  and  to  be  the  owner  of  the  title  in  fee  thereto.**  It  also  relies  upon  the  admit- 
ted fact  that  it  "was  the  only  person,  company,  or  association  of  persons  which 
filed  on  the  lots  described  in  the  complaint  herein,  in  the  office  of  J.  W.  Deane, 
as  county  and  probate  judge,  and  that  no  filings  were  tendered  by  any  one  else 
covering  said  lots  or  parcels  of  ground.** 

Section  4  of  the  stat«  statute  requires  that  "each  and  every  person  or  asso- 
ciation or  company  of  persons  claiming  to  be  an  occupant  or  occupants,  or  to 
have  possession,  or  to  be  entitled  to  the  occupancy  or  possession,  of  such  lands, 
or  to  any  lot,  block,  share,  or  parcel  thereof,  shall,  within  ninety  days  after 
the  first  publication  of  sucli  notice,  in  person,  or  by  his,  her,  or  their  duly  au- 
thorized ngent  or  attorney,  sign  a  statement  in  writing  containing  an  accu- 
rate description  of  the  particular  parcel  or  parts  of  land  in  which  he,  she,  or 
they  claim  to  have  an  interest,  and  the  specific  right,  interest,  or  estate  therein 
which  he,  she,  or  they  claim  to  be  entitled  to  receive,  and  deliver  the  same 
Into  the  office  of  such  corporate  authorities  or  judge;  and  all  persons  failing 
to  deliver  such  statement  within  the  time  specified  in  this  section,  shall  be 
forever  barred  the  right  of  claiming  or  recovering  said  lands,  or  any  interest 
or  estate  therein,  or  in  any  part,  parcel,  or  share  thereof,  in  any  court  of  law 
or  equity.'*    Section  1  makes  it  the  duty  of  the  corporate  authorities  or  judge 
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who  shall. make  the  entry  to  dispose  of  and  convey  the  title  to  such  land,  or  to 
the  several  blocks,  lots,  parcels,  or  shares  thereof,  to  the  persons  described  in 
the  act,  and  in  the  manner  specified  therein.  Section  2  requires  the  trustee, 
by  a  good  and  sufficient  deed  of  conveyance,  to  "grant  and  convey  the  title  to 
each  and  every  block,  lot,  share,  or  parcel  of  the  same  to  the  person  or  per- 
sons who  shall  have,  possess,  or  be  entitled  to  the  possession  or  occupancy 
thereof  according  to  his,  her,  or  their  several  or  respective  fights  or  interest 
in  the  same,  as  they  existed  in  law  or  equity  at  the  time  of  tlie  entry  of  such 
lands,  or  to  his,  her,  or  their  heirs  or  assigns."  There  are  other  provisions, 
as  in  section  27,  requiring  deeds  to  be  executed  to  claimants,  but  all  are  lim- 
ited to  person,  association,  and  company  of  persons  entitled  to  tJie  lots  and 
blocks. 

Now,  what  interest  in  the  numerousi,  lots  and  blocks  of  this  town-site  so 
claimed  by  it  has  the  plaintiff  disclosed?  By  virtue  of  what  acts  done  by  it 
does  it  become  entitled  to  deed  in  fee-simple?  It  specifies  no  act  save  the  filing 
of  its  claim  within  the  ninety  days,  couched  in  the  phraseology  of  the  statute, 
and  tender  of  fees  and  charges.  It  sets  up  no  claim  as  heir  or  assignee  of  an 
occupant,  does  not  claim  to  be  or  to  have  been  an  occupant  of  any  part  of  the 
real  estate,  or  even  a  resident  of  the  town,  and  when  charged  by  the  respond- 
ent with  an  attempt  to  acquire  the  title  to  this  body  of  lots  and  blocks  for  spec- 
ulative purposes,  fails  to  even  deny  the  charge. 

We  do  not  think  the  act  of  the  legislature  will  bear  the  interpretation  placed 
on  it  by  the  petitioner,  and  its  counsel.  Although  not  framed  as  perspicuously 
as  it  might  have  been,  it  does  not  seem  capable  of  the  construction  sought  to 
be  placed  upon  it.  But  if  it  did,  it  would  be  in  plain  violation  of  the  intent 
and  purposes  of  the  act  of  congress,  which  has  frequently  been  construed  to 
include,  as  beneficiaries  of  the  trust,  occupants  of  the  town-site  only. 

In  Lecher  v.  Chapin,  12  Nev.  71,  the  court  remark,  in  discussing  this  point: 
"In  the  consideration  of  this  question  we  must  not  lose  sight  of  the  fact  that 
the  act  of  congress  was  intended  for  the  benefit  and  protection  of  the  actual 
citizens  of  the  town  against  those  making  claim  to  the  land  for  purely  specu- 
lative purposes;"  citing  In  re  tielhy,  6  Mich.  193;  Toion  Co,  v.  Maris,  11  Kan. 
128;  Jones  v.  City  of  Petalunm,  38  Cal.  397. 

In  Town  Co,  v.  Maris,  supra,  the  court,  in  discussing  the  claim  of  a  town 
company,  announced  the  following  doctrine,  which  is  quoted  with  approval  in 
Lecher  v.  Chapin,  supra,  and  in  Clark  v.  Titus,  11  Pac.  Rep.  312:  "The  leg- 
islature, in  prescribing  rules  for  the  execution  of  the  trust,  cannot  change  it 
by  substituting  other  parties  to  receive  its  benefits  than  those  indicated  by 
the  law  of  congress.  If  individuals  or  town  companies  choose  to  lay  out  lands 
for  a  town-site,  and  make  money  by  the  means,  there  is  no  law  to  prevent  it; 
but  they  cannot  pre-empt  the  public  domain  for  that  purpose  under  the  law 
of  congress.  That  law  was  made  for  the  benefit  of  the  occupants  of  the  town^ 
and  not  for  speculators."  See,  also,  Carson  v.  Smith,  12  Minn.  560,  (Gil. 
468;)  Hussey  v.  Smith,  1  Utah,  129;  Treadway  v.  Wilder,  8  Kev.  98,  99; 
Phillpotts  V.  Blasdel,  Id.  67. 

We  are  of  opinion  that  the  court  erred  in  entertaining  the  application  for 
the  peremptory  writ  of  mandamus,  and  in  awarding  said  writ,  for  the  rea- 
sons above  given.  The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  proceeding. 

Elbert,  J.,  dissenting, 
v.  15p.no.  18— 51 
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(10  Colo.  380)  .  • 

Long  «.  Herr  and  others. 

(Supreme  Court  of  Colorado.    November  11,  1887.) 

Factobs  and  Brokers — Real-Estate  Agent— Right  to  Commissions. 

A  memorandum  was  given  by  an  owner  of  land  acknowledging  that,  upon  the 
consideration  o.f  the  agents'  agreemenient  to  advertise  and  use  diligence  in  the  sale 
of  the  land  listed  with  them,  he  would,  if  the  sale  was  effected  within  three  mouths 
at  a  price  specified,  pay  a  given  commission,  and,  "if  sold  or-exchanged  in  the 
mean  time  without  their  agency,  one-third  of  above  compensation  to  be  paid." 
Held,  that  upon  the  sale  of  the  land  within  the  three  months  by  another  agent,  and 
upon  proof  of  the  advertising  and  diligence  of  the  first  agents,  the  latter  were  en- 
titled to  one-third  the  commission  specified. 

Appeal  from  Arapahoe  county  court. 

Plaintiffs,  Theodore  W.  HeiT&  Co.,*  were  real-estate  agents,  doing  business 
in  the  city  of  Denver.  Defendant,  William  Long,  was  the  owner  of  lot  9, 
block  21,  East  Denver,  with  improvements  thereon,  and  undertook  to  sell 
the  same.  In  1881  he  executed  and  delivered  to  plaintiffs  the  following 
writing:  "Denv^er,  Colorado,  July  26,  1881. 

"I  have  this  day  placed  in  the  hands  of  Theodore  W.  Herr  &  Co.  for  the 
period  of  three  months,  and  until  withdrawn  by  written  notice,  the  following 
described  property,  viz.,  lot  9,  block  21,  E.  D.  Wazee,  between  17th  and  18th 
streets,  six-room  frame  house,  to  he  sold  or  exchanged  by  them  at  a  price  not 
less  than  twenty-five  hundred  dollars;  they  to  have  as  compensation  for  their 
time,  trouble,  advertising,  etc.,  all  obtained  over  said  price,  and  five  per  cent, 
commission;  and  I  agree  to  make  a  perfect  and  unincumbered  title  to  the 
property  at  price  agreed  upon,  when  required.  If  sold  or  exchanged  in  the 
mean  time  without  their  agency,  one-third  of  above  compensation  to  be  paid. 
Terms:  $2,000  may  stand  at  ten  per  cent. 

[Signed]  "William  Long,  279  Glenarm." 

Memoranda  in  pencil:  "Sold  September  8,  1881,  to  Welsh  &  Campbell, 
$2,400.    July  14, 1882,  wrote  postal." 

On  the  date  mentioned  in  the  writing  the  property  was  recorded  on  plain- 
tiffs' books,  which  books  were  kept  in  their  office  for  inspection  by  all  persons 
desirous  of  purchasing  city  lots  or  lands.  It  was  held  for  sale,  and  duly  ad- 
vertised by  posting  upon  the  bulletin  board  in  front  of  the  office.  The  un- 
disputed testimony  of  the  senior  partner  tends  to  show  that  it  was  also  ad- 
vertised by  plaintiffs  in  one  or  more  newspapers,  and  that  several  prospective 
purchasers  were  driven  to  and  shown  the  premises  by  them,  in  the  endeavor 
to  make  a  sale  thereof.  On  the  eighth  of  September,  1881,  being  about  six 
weeks  after  the  execution  of  the  writing  aforesaid,  defendjint,  through  another 
agent,  without  the  knowledge  of  plaintiffs,  sold  the  property.  He  neither 
paid  nor  offered  to  pay  plaintiffs  any  commission;  and  when,  upon  accident- 
ally discovering  that  the  sale  had  been  made,  plaintiffs  demanded  of  him  such 
commission,  he  denied  any  liability  therefor.  Thereupon  this  action  was 
brought  before  a  justice,  and,  on  appeal,  judgment  given  by  the  county  court 
in  plaintiffs'  favor  for  the  sum  of  $41.67. '  From  that  judgment  the  present 
appeal  was  taken. 

J.  P,  Brockway,  for  appellant.     C.  G,  Clement^  for  appellee. 

Helm,  J.  Appellant  contends  that  the  evidence  before  us  wholly  fails  to 
show  any  such  employment  of  plaintiffs  as  entitles  them  to  commission  or 
compensation  from  defendant.  Fitch,  in  his  work  on  the  subject  of  Real- 
Estate  Agency,  at  page  15;  with  reference  to  contracts  of  this  nature,  uses 
the  following  language:  "It  is  not  necessary  that  the  employment  should  be 
in  writing.  The  leaving  a  descriptijun  of  the  property  at  the  office  of  the 
broker  by  the  owner  or  his  agent,  with  a  request  to  sell  it  on  terms  and  at  a 
price  designated,  is  a  sufficient  employment. "    The  doctrine  thus  stated  seems 
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reasonable,  and  is  sustained  by  authority.  The  writing  set  out  in  the  state- 
ment of  facts  preceding  this  opinion  may  not,  technically  speaking,  itself 
constitute  a  contract  of  real-estate  brokerage  between  parties.  It  is  never- 
theless a  written  statement  under  the  signature  of  defendant,  admitting  the 
existence  of  such  a  contract,  as  defined  by  Mr.  Fitch.  We  think  that  this 
contract  was  perfectly  valid.  The  consideration  for  defendant's  promise  to  pay 
the  commissions  mentioned  was  the  services  to  be  rendered,  and  the  expense 
to  be  incurred,  by  plaintiffs,  in  their  efforts  to  make  a  sale  of  the  property. 
But,  by  the  terms  of  the  employment,  if,  during  the  three  months  specified, 
and  before  written  notice  withdrawing  the  property  from  plaintiffs'  hands, 
defendant  himself,  or  another  agent  for  him,  disposed  of  it,  he  was  to  pay 
plaintiffs  one-third  of  the  amount  to  have  been  allowed  them  as  commissions 
had  they  made  the  sale  themselves.  Counsel  for  defendant  disputes  this  con- 
struction of  the  agreement,  but  we  think  the  matter  too  plain  for  serious  dis- 
cussion. The  skill  and  good  faith  of  plaintiffs'  efforts  under  the  employment 
are  not  questioned.  It  appears  that  the  property  when  sold  brought  less  than 
$2,500;  therefore  plaintiffs  would  be  entitled  to  but  one-third  ot  5  per  cent, 
of  that  sura.  This  much  we  think  defendant  was  clearly  liable  for,  and  so 
evidently  thought  the  county  court.    The  judgment  is  aflBrmed. 


(10  Colo.  361) 

SoRENSEN  V.  Town  of  Greeley. 

(Suprenid  Court  of  Colorado,    October  18,  1887.) 

Municipal  Corporations— Occupation  of  Street  by  Railroad  Company— Liability 
QF  Town  to  Property  Owner. 

A  railway  company  was  permitted  by  ordinance  of  the  tpwn  of  Greeley  to  remove 
its  roadway,  and  the  owner  of  a  canal  was  also  permitted  to  move  his  canal  to 
other  streets  than  thos^e  occupied  at  the  time  of  the  ordinance.  The  railroad  com- 
pany, by  an  arrangement  with  the  canal  owner,  performed  the  labor  of  moving  the 
canal.  In  tlie  course  of  the  work  the  company  destroyed  a  flume  belonging  to 
plaintiff,  and  connecting  with  the  canal,  cutting  off  plaintiffs  water  supply,  and 
thus  injuring  his  crops.  Held,  that  the  town  was  not  liable  for  the  damage  so 
caused. 

Commissioners'  decision.    Error  to  district  court,  Weld  county. 

This  was  an  action  by  plaintiff,  Hans  Sorensen,  against  the  defendant,  for 
0284  damages  for  injury  to  his  crop  occasioned  by  the  destruction  of  the  flume 
and  lateral  conveying  the  water  supply  thereto.  It  appears  from  the  evidence 
produced  by  plaintiff  that  in  the  spring  of  1881  the  plaintiff  had  a  lease  of  three 
lots  in  the  town  of  Greelpy.  These  lots  were  on  the  east  side  of  the  U.  P.  Ry. 
trjick,  being  the  old  D.  &  P.  Ky.  track,  and  the  Mill-Power  canal  was  on  the 
west  side  of  this  track.  The  Mill-Power  canal  was  a  canal  for  conveying  water 
for  mill-power  purposes,  irrigation  of  land  not  within  the  town,  and  for  land 
and  lots  within  the  town,  and  for  household  purposes  for  the  people  in  the  town 
of  Greeley.  The  canal  belonged  to  Bruce  F.  Johnson,  with  reserved  rights 
in  the  town  of  Greeley  for  water  for  irrigation  of  the  land  and  lots  within  the 
town,  and  for  household  purposes,  for  which  the  town  had  control  of  the  canal, 
with  right  to  assess  the  persons  so  using  the  \%ater  therefrom,  and  the  plain- 
tiff had  right  to  .water  therefrom  for  the  irrigation  of  said  lots.  In  the  spring 
of  this  year,  the  plaintiff  planted  the  said  lots  in  garden  vegetables,  and,  in 
order  to  get  the  water  from  the  said  canal  to  his  lots,  plaintiff  took  tiie  same 
out  of  the  canal  on  the  west  side  of  and  near  to  the  said  railroad,  and,  with 
the  aid  of  the  section  hands  employed  on  the  railway,  he  put  a  flume  under 
the  railway  track,  and  then  he  ran  a  small  lateral  down  the  side  of  the  track, 
a  distance  of  two  or  three  hundred  feet  to  the  lots,  and  so  conveyed  the  water 
to  and  irrigated  his  lots  until  the  twenty-sixth  day  of  July,  when  the  railway 
company  commenced  work  there  to  raise  the  railway  track,  and  build  a  bridge 
at  the  place  where  plaintiff's  flume  was,  and  did  so  raise  the  track  for  some 
distance,  and  did  so  build  a  bridge  at  that  place.     The  plaintiff's  flume  was 
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destroyed  on  the  first  day  of  the  work,  as  the  work  commenced  at  that  point, 
and  its  destruction  was  thereby  necessary.  By  this  act,  plaintiff's  water  sup- 
ply for  his  lots  was  prevented  from  passing  over  tliat  way,  and,  plaintiff  fail- 
ing to  convey  the  water  by  any  other  way,  his  crop  thereon  suffered.  On  the 
twentieth  day  of  July,  1^1,  the  defendant,  the  town  of  Greeley,  passed  an 
ordinance  granting  the  right  t6  said  Bruce  F.  Johnson  to  change  the  course 
of  the  said  canal,  so  as  to  occupy  certain  streets  lying  east  of  the  said  railway 
of  the  U.  P.  Ry.  Co.  and  flume  and  lateral  of  the  plaintiff.  *  The  place  where 
the  flume  was,  and  where  the  bridge  was  built  on  the  railway,  under  which  the 
new  canal  ran,  was  on  Jefferson  avenue,  and  the  railway  of  the  U.  P.  Ry.  Co. 
It  also  appears,  from  the  evidence,  that  the  force  of  men  who  raised  the 
railway  track  and  built  the  bridge  were  in  the  employ  of  the  U.  P.  Ry.  Co.; 
that  this  same  force  of  men  dug  the  new  way  for  the  said  canal  over  the  said 
streets,  and  commenced  that  work  about  one  week  after  they  had  commenced 
raising  the  railway  track ;  the  section  men  and  this  force  of  men  working  un- 
der one  superintendent  the  first  week,  and  the  said  flume  and  lateral  of  plain- 
tiff's being  taken  away  by  the  said  section  men.  The  whole  of  said  work  oc- 
cupied about  30  days.  The  old  canal  was  not  disturbed  until  after  this  work 
was  done,  but  still  continued  to  carry  water  therein.  It  appears  from  plain- 
tiff's testimony  that  he  could  have  taken  water  from  the  canal  to  his  lots  by 
another  way,  but  that  it  would  have  cost  him  more  than  his  crop  ♦^as  worth: 
The  ordinance  above  refeixed  to  and  another  ordinance,  which  were  read  in 
evidence,  are  as  follows: 

"Ordinance  No.  29.    Vacating  Portions  of  Olive  Street  and  Washington 
Avenue  for  the  Mill-Power  Canal. 

"Be  it  ordained  by  the  board  of  trustees  of  the  town  of  Greeley,  state  of 
Coloi-ado: 

"Section  1.  That  so  much  of  the  north  half  of  Olive  street  in  the  town  of 
Greeley,  state  of  Colorado,  as  lies  between  Jefferson  avenue  and  Washington 
avenue,  and  so  much  of  the  east  half  of  Washington  avenue  as  lies  between 
the  south  half  of  Olive  street  and  tlie  point  of  intersection  of  said  Washington 
avenue  with  said  Mill-Power  canal  as  at  present  constructed,  be,  and  the  same 
is  hereby,  vacated. 

"Sec.  2.  Be  it  further  ordained  that  Bruce  F.  Johnson  is  hereby  authorized 
and  empowered  to  change  the  course  of  his  Mill-Power  canal  along  the  line  of 
said  Olive  street  and  Washington  avenue,  and  to  occupy  thereon  the  said  Mill- 
Power  canal  upon  said  portions  of  said  streets  vacated  by  section  1  of  this 
ordinance. 

"Passed  and  adopted  this  twentieth  day  of  July,  1881. 

"Daniel  Hawks,  Mayor. 

"Attest:  B.  F.  Marsh.  Recorder." 

"Oixlinance  No.  27.  Vacating  a  portion  of  Jefferson  avenue,  and  granting  the 

use  of  the  said  portion,  and  the  right  to  lay  down  railroad  tracks  thereon,  to 

the  Greeley,  Salt  Lake  &  Pacific  Railway  Company. 

"Be  it  ordained  by  the  board  of  trustees  of  the  town  of  Greeley,  state  of 
Colorado: 

"Section  1.  All  that  portion  of  Jefferson  avenue  lying  between  Maple  and 
Vine  streets,  in  the  town  of  Greeley,  save  and  except  tlie  following,  to-wit: 
Commencing  at  the  S.  E.  corner  of  block  38  in  said  town;  running  thence 
due  east  48  feet  to  a  point;  and  running  thence  in  a  north-north-westerly 
course  along  said  avenue  in  a  straight  line  to  a  point  5  feet  and  8  inches  due 
east  of  the  S.  E.  corner  of  lot  1,  block  23;  running  thence  due  west  to  the 
S.  E.  comer  of  said  lot;  running  thence  due  south  to  the  point  of  beginning, — 
be,  and  the  same  is  hereby,  vacated. 

"Sec.  2.  The  use  of  tliat  portion  of  Jefferson  avenue  which  is  vacated  by 
section  1  of  this  ordinance,  and  the  right  to  lay  down  railway  tracks  on  said 
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vacated  portion  of  said  avenue,  is  hereby  granted  to  the  Greeley,  Salt  Lake  & 
Pacific  Railway  Company. 

"Passed  and  adopted  this  fifth  day  of  September,  1881. 

"Daniel  Hawks,  Mayor. 

"Attest:    B.  F.  Marsh,  Recorder." 
--Which  ordinances,  on  motion  of  defendant,  were  afterwards  excluded  from 
the  evidence  by  the  court. 

Plaintiff  offered  to  prove  by  Jacob  Wolaver,  who  was  one  of  the  town  board 
of  trustees  of  the  town  of  Greeley  in  1881,  and  attended  the  meetings  of  the 
council,  as  follows:  "The  facts  we  expect  to  show  by  this  witness  are  these: 
We  expect  to  show  that  the  railroad  company  wished  to  occupy  and  lay  their 
track  upon  Jefferson  street;  that  said  street  was  then  occupied  by  the  old  Mill- 
Power  canal;  and  that  the  town  agreed  to  vacate  said  street,  and  allow  the 
railroad  company  to  run  upon  it,  and,  in  consideration  thereof,  the  railroad 
company  agreed  to  dig  the  new  Mill-Power  canal,  running  from  Olive  street 
on  Washington  avenue  to  intersect  with  the  line  of  the  old  canal ;  and  that,  for 
the  reason  that  the  title  to  Mill-Power  canal  was  in  Bruce  F.  Johnson,  power 
WHS  given  him,  and  he  was  authorized  and  empowered  by  the  town,  to  change 
Mill-Power  canal  upon  streets  vacated  for  that  purpose  by  the  town;  but  that 
it  was  the  understanding  that  Johnson  was  not  to  do  the  work,  but  that  the 
railroad  company  agreed  with  the  town  to  move  said  canal,  in  consideration 
of  the  town  giving  them  Jeffei-son  street  to  lay  their  track  upon ;  and  that 
Johnson  consented  that  the  railroad  company  might  move  Mill-Power  canal, 
by  virtue  of  certain  ordinances  passed  by  the  town  council,  offered  tp  be  in- 
troduced as  evidence  in  this  case;  and  that  the  loss  to  Sorensen,  the  damage 
to  his  flume  and  lateral,  was  occasioned  by  the  change  made  in  the  Mill-Power 
canal  by  the  railroad  company  in  consequence  of  this  agreement  between  the 
town,  the  railroad  company,  and  Johnson;  and  that  no  records  of  any  kind  of 
this  agreement  between  the  town  andihe  railroad  company  have  been  kept  by 
the  town  council. "  All  of  which  was  rejected  by  the  court  on  objection  by  de- 
fendant. 

The  plaintiff  rested,  and,  on  motion  of  defendant  for  nonsuit,  the  court 
granted  the  same,  and  rendered  judgment  accordingly  against  the  plaintiff. 
The  plaintiff,  having  duly  excepted  to  the  ruling  and  judgment  of  the  court, 
to  reverse  the  judgment  brings  the  case  here  on  writ  of  error.  The  assign- 
ment of  errors  goes  to  the  rejection  of  the  evidence  offered,  and  to  the  judg- 
ment.     ' 

/.  B,  Oarrigues,  for  plaintiff  in  error.  Haynes,  l>wnning  <&  Annis,  for  de- 
fendant in  error. 

Stallcup,  C^  Accepting  all  the  facts  admitted  in  evidence,  as  well  as 
those  excluded  and  rejected,  the  plaintiff  is  without  right  of  recovery  against 
the  defendant,  the  town  of  Greeley,  for  the  reason  that  the  acts  which  stopped 
the  flow  of  water  by  the  way  it  was  going  to  plaintiff's  lots  were  the  acts  of 
the  IT.  P.  Ry.  Co.,  in  the  construction  of  a  bridge  upon  its  own  premises.  It 
is  ditiicult  to  see  any  force  in  the  facts  shown  by  the  ordinance  of  September 
5,  1881,  as  it  was  passed  long  after  the  occurrence  complained  of,  and  pur- 
ports to  vacate  a  portion  of  Jefferson  avenue,  and  to  grant  right  to  the  Gree- 
ley, Salt  Lake  &  Pacific  Railway  CJorapany  to  lay  railway  tracks  thereon; 
while,  from  the  evidence,  it  appears  that  a  portion  of  this  avenue  was  already 
occupied  by  the  railway  of  the  U.  P.  B.y,  Co.,  and  that  plaintiff's  flume  passed 
nnder  this  same  railway,  at  a  point  on  this  same  Jefferson  avenue;  that  the 
destruction  of  the  flume  was  caused  by  the  workmen  and  employes  of  the  said 
U.  P.  Ry.  Co.  in  raising  this  same  railway,  excavating,  and  constructing  a 
bridge  thereunder  at  this  point.  As  to  the  other  ordinance  of  July  20,  1^1, 
it  simply  vacated  a  portion  of  certain  streets  lying  east  of  this  railway,  and 
granted  to  Bruce  Johnson  the  right  to  occupy  the  said  portions  so  vacated 
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with  the  said  canal.  It  is  nowhere  shown  or  claimed  that  the  town  pretended 
to  grant  the  right  to  occupy  with  the  canal  the  ground  occupied  by  the  said 
railway  of  the  U.  P.  Ry.  Co.  and  flume  of  the  plaintiff.  That  Bruce  Johnson 
had  any  right  from  the  said  railway  company,  or  any  other  source,  to  cross 
the  said  railway  with  the  sitid  canal  at  this  or  any  other  point,  does  not  ap- 
pear. It  would  seem  that  such  right  would  have  to  come  from  the  railway 
company,  and  it  appears  that  the  railway  company  did  assent  to  the  same  by 
adjusting  its  railway  to  and  in  excavating  for  the  canal  thereunder.  There 
was  ample  water  in  the  old  canal  during  all  this  time,  so  that  in  this  respect 
the  town  discharged  its  duty. 

In  no  view  of  the  case  can  the  town  be  held  liable  for  the  injury  resulting 
from  such  disturbance  of  the  flume  and  lateral  of  the  plaintiff.  The  granting 
of  a  right  of  way  on  a  street  for  a  railway  by  a  municipality  does  not  create 
'a  liability  against  the  municipality  for  the  damages  occasioned  by  the  corpo- 
ration exercising  the  rights  so  granted.  The  liability  in  such  cases  is  against 
the  corporation  exercising  and  enjoying  such  rights.  City  ofDenvei'  v.  Bayer, 
7  Colo.  113,  2  Pac.  Rep.  6.    The  judgment  should  be  aflftrmed. 

We  concur:    Macon,  C;  Rising,  C. 

By  the  Ck)UKT.  JB'or  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  is  affirmed. 

(10  Colo.  608) 

PABKISON  t>.  BODDIKEB. 

{Suprems  Court  cf  Colorado,    November  26,  1887.) 

1.  Negotiable  Instbumenw— Actions  on— Pleading — Unvebipied  Answer. 

Code  Colo,  g  66,  provides  that  '*  when  an  action  is  brought  upon  a  written  instru- 
ment, and  the  complaint  contains  a  copy  of  such  instrument, .  •  *  •  the  genu- 
ineness and  due  execution  of  such  instrument  are  deemed  admitted,  unless  the  an- 
swer denying  the  same  be  verified."  Under  this  section,  an  unverified  answer  to  a 
complaint  on  a  promissory  note  by  the  assignee  thereof,  which  alleges  duress,  want 
of  considerfition,  and  that  the  note  was  not  assigned  for  value  to  plaintitT  before 
the  maturity  thereof,  will  not  support  evidence  of  the  facts  allied,  Elbebt,  J., 
dissents. 

2.  Same — Settlement  as  Defense. 

An  allegation  in  an  answer  to  a  complaint  on  a  promissory  note,  that  there  had 
been  a  settlement  of  all  matters  (connected  with  which  the  note  was  given)  between 
the  maker  and  the  payee,  is  not  a  good  defense  if  it  fail  to  show  thatr  upon  such 
settlement  the  maker  of  the  note  was  not  found  to  be  indebted  to  the  payee. 

3.  Same— Want  op  CJonsidebation— Action  by  Assignee. 

An  allegation  in  an  answer  to  an  action  by  an  assignee  of  a  promissory  note,  on 
such  note,  of  a  want  of  consideration  therefor,  when  not  accompanied  by  an  alle- 
gation of  knowledge  thereof  by  the  assignee,  presents  no  defense. 

Commissioners'  decision.    Appeal  from  county  court.  Summit  county. 

The  complaint  of  J.  E.  Parkison,  plaintiff,  alleges  that  the  defendant,  John 
C.  Boddiker,  made  his  promissory  note  to  one  Charles  Merrill  for  the  sum  of 
0100,  dated  October  13,  1883,  payable  three  days  after  date,  with  interest  at 
2  per  cent,  per  month  until  paid ;  that  said  Merrill  on  the  fifteenth  day  of  Oc- 
tober, 1883,  indorsed  said  note  to  the  plaintiff.  The  amended  answer  of  de- 
fendant sets  up  the  following  facts  as  a  defense:  That  at  the  request  of 
Breeze  &  Breeze,  as  attorneys  for  Charles  Merrill,  he  went  to  their  office  in 
Breckenridge  on  the  thirteenth  day  of  October,  1883,  at  which  time  said  at- 
torneys claimed  to  him  that  he  had  misrepresented  the  sale  of  certain  mining 
property,  and  had  deceived  the  said  Merrill  as  to  the  amount  received  for  the 
same,  and  that,  unless  he  would  at  once  pay  said  Merrill  the  sum  of  0100, 
or  give,  his  note  for  the  payment  thereof  at  three  days,  Merrill,  or  his  said 
attorneys,  would  have  him  arrested  and  indicted  on  two  criminal  charges; 
that  he  was  not  allowed  to  see  or  procure  counsel  after  the  said  threat  was 
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made,  and  that  it  was  under  the  said  duress  that  he  signed  said  note;  alleges 
that  defendant  received  no  value  for  said  note;  that  long  prior  to  the  signing 
of  said  note  there  was  a  full  and  complete  settlement  by  and  between  the  said 
Merrill  and  defendant,  in  connection  with  the  Raven  mining  claim,  out  of 
which  this  w^hole  proceeding  and  transaction  grew ;  that  said  note  was  not 
assigned  for  value  to  the  plaintiff  before  the  maturity  thereof.  The  replica- 
tion of  the  plaintiff  denies  the  alleged  threats  and  duress;  denies  want  of 
consideration;  alleges  that  the  note  was  assigned  to  plaintiff  for  a  valuable 
consideration,  and  before  maturity;  and,  as  to  any  settlement  between  de- 
fendant and  said  Merrill,  alleges  that  plaintiff  knows  nothing  about  it,  and 
cannot  answer,  and  that  under  the  law  he  is  not  bound  to  answer  or  know 
anything  about  defendant's  transactions  with  Merrill.  None  of  the  plead- 
ings were  verified. 

Upon  the  trial,  defendant  made  the  following  offers  of  proof:  First.  "The 
fact  that  the  said  note  sued  upon  was  procured  through  and  by  fraud,  and  un- 
der duress,  and  without  consideration."  Second,  "That  there  was  collusion 
between  Charles  Merrill,  the  payee  of  the  note  sued  upon,  and  J.  E.  Parki- 
son,  the  indorsee  or  assignee,  and  plaintiff  herein,  to  the  effect  that  there  was 
no  value  received  or  passed  between  them  bona  fides, "  Third,  "  That  the  in- 
dorsee or  assignee  and  plaintiff  herein  had  full  knowledge  of  how  said  note 
was  obtained  and  without  consideration,  and  that  he  was  not  a 6ona ^(Repur- 
chaser for  value,  or  otherwise,  before  the  maturity  thereof."  Fourth.  "That 
upon  the  cross-examination  of  Charles  Merrill,  the  original  payee  of  the  note, 
the  defendant  offered  to  prove  the  fraudulent  obtaining  of  said  note,  and  that 
no  consider{\tion  was  paid  or  given  therefor."  To  the  offer  and  admission  of 
such  testimony  the  plaintiff  objected,  which  objection  the  court  sustained,  and 
to  which  ruling  defendant  excepted. 

L,  C,  Northrup,  for  appellant.    /.  M,  &  L,  if.  Breeze^  for  appellee. 

EisiNG,  C.  The  assignments  of  error  based  upon  the  ruling  of  the  court 
in  sustaining  plaintiff's  objection  to  the  admission  of  proof  offered  by  defend- 
ant present  the  only  questions  we  are  at  liberty  to  consider,  except  the  ques- 
tion raised  by  the  eight  assignment,  for  the  reason  that  to  no  other  ruling  of 
the  court  upon  which  an  assignment  is  based  was  an  exception  taken. 

Upon  the  trial  the  defendant  offered  to  prove  that  **the  note  sued  upon 
was  procured  through  and  by  fraud,  and  under  duress,  and  without  con- 
sideration." The  court  sustained  plaintiff's  objection  to  the  admission  of  the 
evidence.  Counsel  for  appellee,  in  their  argument,  base  their  objection  to 
the  admission  of  this  evidence  upon  the  provisions  of  section  11,  c,  9,  (Jen. 
St.  We  do  not  think  that  the  objection  can  be  sustained  upon  this  ground. 
This  section  of  the  statute  provides  that,  "if  any  fraud  or  circumvention 
be  used  in  obtaining  the  making  or  executing  of  any  of  the  instruments  afore- 
said, such  fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action  to  be 
brought  on  any  such  instrument  so  obtained,  w^hether  such  action  be  brought 
by  the  party  committing  such  fraud  or  circumvention,  or  any  assignee  of 
such  instrument,  unless  such  instninient  was  negotiated  before  due."  This 
statute  is  identical  with  the  Illinois  statute  on  the  same  subject,  except  that 
the  clause,  "unless  such  instrument  was  negotiated  before  due,"  is  not  found 
in  the  Illinois  statute.  This  clause  renders  the  statute  inoperative  to  effect 
the  purpose  for  which  the  Illinois  statute  was  enacted.  At  common  law  the 
defense  of  fraud  in  procuring  the  execution  of  a  note  would  not  defeat  an 
action  by  an  innocent  indorsee  before  maturity,  and  the  Illinois  statute  was 
enacted  to  permit  such  defense  to  be  made  against  an  indorsee  before  maturity 
in  cases  where  such  indorsee  was  a  holder  for  value,  and  without  notice  of  ' 
the  fraud.  Taylor  v.  Atchison,  54  111.  196;  Hubbard  v.  Rankin,  71  III. 
129.  In  our  statute,  this  clause  makes  an  exception  to  the  application  of  the 
general  provisions  of  the  statute,  and  this  exception  takes  away  the  whole 
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force  of  tlie  statute,  so  far  as  it  attempts  to  change  the  coromon-Iaw  rale  in 
such  cases.  The  statute  in  no  way  affects  the  rules  of  pleading,  but  goes  to 
the  right  to  interpose  a  defense,  and  the  application  of  the  statute  is  to  be 
made  to  the  facts  of  the  case  as  found  from  the  evidence.  If  the  answer  set 
up  a  defense,  and  the  evidence  offered  was  pertinent  to  prove  it,  it  should 
have  been  admitted. 

The  amended  answer  alleges  that  the  note  sued  upon  was  executed  under 
duress;  tliat  defendant  did  not  receive  value  for  the  same;  that  the  note  was 
not  assigned  for  value  to  the  plaintiff  before  maturity;  that  long  before  the 
execution  of  said  note  there  was  a  full  and  complete  settlement  by  and  be- 
tween the  payee  of  said  note  and  defendant,  in  connection  with  the  Haven 
mining  claim,  out  of  which  this  transaction  grew.  The  complaint  contained 
a  copy  of  the  note.  The  answer  not  being  veriHed,  the  question  arises  as  to 
how  it  is  affected  by  the  provisions  of  section  66  of  the  Code,  which  provides 
that  "when  an  action  is  brought  upon  a  written  instrument,  and  the  com- 
plaint contains  a  copy  of  such  instrument,  or  a  copy  is  annexed  thereto,  the 
genuineness  and  due  execution  of  such  instrument  are  deemed  admitted,  un- 
less the  answer  denying  the  same  be  verified."  In  determining  what  issues, 
if  any,  are  raised  by  the  answer,  the  admissions  made  by  reason  of  the  failure 
to  verify  it  must  be  considered.  By  the  express  provisions  of  the  statute,  the 
genuineness  and  due  execution  of  the  note  are  admitted.  Code,  §66;  Watson 
V.  Lemen,  9  Colo.  200,  11  Pac.  Rep.  88. 

The  first  question  presented  in  the  consideration  of  this  statute,  in  its  appli- 
cation to  this  case,  is  the  force  and  effect  to  be  given  to  the  word  "genuine- 
ness." Prior  to  the  Code  provision,  it  was  provided  by  statute  that  "no 
person  shall  be  permitted  to  deny,  on  trial,  the  execution  of  any  instrument 
in  writing,  whether  sealed  or  not,  upon  which  any  action  may  have  been 
brought,  ♦  ♦  ♦  unless  the  pei-son  so  denying  the  same  shall,  if  defendant, 
verify  his  plea  by  affidavit. "  This  statute  was  repealed  by  the  Code.  The  pro- 
visions of  the  Revised  Statutes  and  the  provisions  of  the  Code  are  upon  the 
same  subject,  and  the  fact  that  the  wording  is  different  is  an  intimation 
that  they  are  to  have  a  different  and  not  the  same  construction.  Rich  v. 
Keyset  J  54  Pa.  8t.  86-89.  From  an  examination  of  this  statute,  it  seems  to 
us  apparent  that  the  only  reason  for  placing  the  word  "genuineness"  in  the 
Code  provision  was  to  extend  the  application  of  the  statute  to  a  class  of  cases 
not  included  within  the  old  statute;  that  it  should  cover  more  ground  than 
the  old  one  did.  For  the  pui*poses  of  this  case  it  is  not  necessary  to  determine 
to  what  extent  the  application  of  the  new  statute  to  cases  not  within  the  pro- 
visions of  the  former  statute  was  enlarged.  The  fact  that  the  new  statute 
has  an  enlarged  application  must,  in  case  there  is  a  conflict  in  the  decisions 
of  the  courts  upon  the  construction  of  similar  statutes,  lead  us  to  accept  the 
construction  giving  to  the  statute  the  most  extended  application,  if  such  con- 
struction is  not  clearly  beyond  the  meaning  of  the  statute. 

It  is  not  necessary  to  review  the  decisions  which  give  to  the  statute  the  most 
limited  application,  but  a'review  of  the  decisions  which  give  the  statute  a 
more  enlarged  application  may  assist  us  in  arriving  at  a  correct  conclusion  in 
our  application  of  the  statute  to  this  case;  and  such  review  will,  as  we  think, 
show  conclusively  that  the  statute  is  not  restricted  in  its  application  to  a  de- 
nial which  goes  only  to  the  proper  form  of  the  execution  of  the  instrument, 
and  to  its  genuineness,  as  the  same  may  appear  to  be  genuine  or  otherwise, 
upon  the  face  of  such  instrument.  In  Hunt  v.  Weir,  29  III.  83,  in  an  action 
of  assumpsit  upon  a  promissory  note,  the  defendants  pleaded  the  general  is- 
sue, and  gave  notice  that  they  would  prove  facts  tending  to  show  the  non- 
delivery of  the  note  by  them.  Held,  that  the  notice  went  to  the  execution  of 
the  note,  and  that  the  evidence  of  the  facts  could  not  be  given  without  plea 
verified.  This  decision  makes  a  delivery  an  essential  part  of  the  execution, 
and  tills  is  the  question  decided;  but  the  opinion  seems  to  go  further,  and  in- 


Digitized  by 


Google 


Colo.]  PARKISON  V.  BODDIKBB.  809 

(licate  that  the  denial  should  go  to  something  more  than  a  denial  of  the  signa- 
tures and  delivery.  Breese,  J.,  speaking  of  the  notice  attached  to  the  plea, 
says  that  by  it  "they  call  in  question  the  execution  of  the  note,  as  a  note  bind- 
ing on  them,  and,  as  strong  as  language  can  do  it,  deny  its  execution  as  their 
note."  In  Dewey  v.  Wa^riner,  71  111.  198,  in  an  action  upon  a  bill  of  exchange, 
the  only  plea  filed  by  the  defendant  was  the  general  issue,  not  sworn  to,  with 
notice  in  writing  of  special  matters  relied  upon  as  a  defense.  Upon  the  trial 
the  court  refused  instructions  based  upon  the  hypothesis  that  there  was -evi- 
dence before  the  jury  that  the  draft  had  been  altered,  and  hence  was  not  the 
draft  of  defendant,  and  that  an  issue  of  that  character  had  been  formed,  and 
was  for  trial  by  the  jury.  The  court,  following  Hunt  v.  Weir,  supra,  say: 
"Had  the  defendant  desired  to  presipnt  to  the  juiy  the  qtiestion  of  the  altera- 
tion of  the  draft  by  evidence  and  instructions,  he  should  have  filed  the  proper 
plea  sworn  to.  That  issue  did  not  and  could  not  arise  on  a  plea  of  general  is- 
sue, with  notice  of  special  matters  in  writing."  In  that  case  the  special  mat- 
ter in  the  notice,  relied  on  as  a  defense,  consisted  of  facts  which  would  show 
that  the  draft  was  not  binding  on  the  defendant;  that  it  was  not  his  genuine 
draft;  not  that  he  did  not  sign  and  deliver  it,  but  that  it  was  of  no  validity 
as  against  him.  In  McWhortery. Lewis,  4  Ala.  198,  under  a  special  plea 
the  defendant  offered  to  prove  that  a  note  signed  "  Alvin  A.  McWhorteb, 
President  W.  Sc  Coosa  R.  R.  Company,"  was  given  by  him  to  the  plaintiff, 
and  by  the  plaintiff  accepted  as  the  note  of  the  company.  Held,  that  the  plea 
setting  up  the  facts  attempted  to  be  proved  must  be  verified  in  order  to  ren- 
der tlie  proof  admissible.  Upon  the  face  of  this  note  it  was  the  note  of  the 
defendant.  It  was  signed  by  him  and  delivered  by  him.  The  plea  raised  the 
question  that  the  note  was  not  his  genuine  note,  because  it  was  not  taken  or 
accepted  by  the  plaintiff  as  the  note  of  defendant,  but  as  the  note  of  the  com- 
pany. In  Bryan  v.  Wiltfon,  27  Ala.  208-215,  it  was  held  that  "pleas  which 
amount  to  nothing  more  than  a  denial  of  ah  execution  of  the  note  sued  on,  in 
such  a  manner  as  to  be  binding  on  the  d^endant,  are  bad  unless  they  are 
verified  by  the  affidavit  required  by  the  statute."  This  decision  was  not  based 
upon  the  form  or  manner  of  execution.  In  Fowler  v.  Bender,  18  Ark.  262,  it 
was  held  that  a  special  plea  of  non  est  factum  must  be  verified  by  the  affidavit 
of'the  party  pleading.  In  Archer  v.  Ward,  9  Grat.  622-631,  it  was  held  that 
the  genuineness  of  a  note  depend^,  "not  only  upon  its  due  execution,  but  also 
upon  its  having  remained  unaltered  (in  any  material  particular,  at  least)  after 
its  execution. "  This  was  held  in  the  construction  of  a  statute  providing  that, 
in  an  action  upon  the  indorsement  of  a  promissory  note,  such  indorsement, 
with  the  name  thereto  subscribed,  shall  be  deemed  and  taken  to  be  genuine, 
and  the  name  to  have  been  subscribed  by  the  person  charged  therewith,  with- 
out proof  of  the  handwriting,  unless  the  defendant  sh^U  file  with  his  plea  an 
affidavit  that  the  said  indorsement  was  not  made  by  the  person  charged  there- 
with. 

In  this  state,  in  the  case  of  City  of  Central  v.  Brown,  2  Colo.  703,  an  action 
was  brought  upon  certain  warrants  issued  to  the  plaintiff  by  persons  acting 
as  mayor  and  clerk  of  the  city.  The  execution  of  the  warrants  was  denied  by 
plea  verified  by  affidavits.  Held,  that  the  plea  was  sufficient  to  put  in  issue, 
not  only  the  signatures  of  the  officers,  but  their  authority  to  issue  such  paper 
on  behalf  of  the  city.  In  City  of  Central  v.  Wilcoxen,  3  Colo.  566-669,  the 
holding  in  City  of  Central  v.  Brown  was  approved  and  followed ;  the  court, 
in  commenting  upon  the  statute  requiring  a  verified  plea,  saying:  "In  terms 
it  requires  a  defendant,  if  he  would  deny  the  execution  of  the  instrument,  to 
file  a  verified  plea  for  that  purpose.  Such  plea  would  be  a  demand  that  the 
plaintiff  should  prove,  not  only  the  signatures  of  the  officers  who  issued  the 
warrants  in  behalf  of  the  city,  but  also  that  they  had  authority  to  issue  them." 
We  think  these  cases  show  that  it  has  been  recognized  in  this  state  that  the 
old  statute  covered  something  more  than  the  mere  formal  execution  of  the  in- 
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strument.  It  seems  to  us  that  the  eases  reviewei  JI  point  to  the  same  con- 
struction of  the  statute  as  that  given  by  the  court  in Bryanv.  Wilson,  supra^ 
and  that  it  is  clear,  upon  principle  and  authority,  that  a  defense  which  amounts 
to  nothing  more  than  a  denial  of  the  execution  of  the  instrument  sued- on,  in 
such  a  manner  as  to  he  binding  on  the  defendants ,  must  be  verified,  to  au- 
thorize the  admission  of  evidence  to  support  it. 

OurCJode  provision  is  almost  a  literal  copy  of  the  California  Code  provision, 
and  this  statute  was  construed  in  Hoim  v.  Water  Co,,  13  Cal.  62-69,  where  it 
was  held  that  a  general  denial  without  verification  admitted  the  genuineness 
and  due  execution  of  the  note  sued  on.  In  Sloan  v.  Dig  gins,  49  Cal.  38-40, 
in  construing  this  statute  it  was  said:  "An  instrument  is  genuine  which  is 
in  fact  wliat  it  purports  to  be."  This  seems  to  be  a  self-evident  proposition. 
The  note  in  suit  purports  on  its  face  to  be  a  valid  obligation  on  the  part  of  the 
defendant  for  the  payment  of  the  sum  therein  named.  To  question  that  it  is 
a  binding  obligation  on  the  defendant  is  to  question  its  genuineness;  if  it  was 
not  executed  in  such  a  manner  as  to  be  binding  on  the  defendant,  it  is  not 
his  genuine  note.  If  the  note  was  signed  by  the  defendant  under  such  duress 
as  is  alleged  in  the  answer  herein,  as  between  him  and  the  payee,  it  has  no 
more  validity  than  a  note  with  his  name  forged  to  it.  In  Daniel,  Neg.  Inst.  § 
857,  the  learned  author  says :  "Any  contract  entered  into  under  duress  lacks  the 
first  essential  of  validity, — tlie  consent  of  the  contractor, — and  bills  and  notes 
form  no  exception  to  the  rule."  In  1  Pars.  Cont.  392,  the  same  principle  is 
stated. 

The  duress  here  spoken  of  is  such  duress  as  renders  the  contract  executed 
under  it  of  no  binding  force  on  the  party  subjected  to  it ;  and,  if  he  is  not 
bound  by  the  terms  of  the  instrument  so  executed,  it  is  not  a  genuine  instru- 
ment as  to  him.  The  duress  set  up  in  the  answer  as  a  defense  in  this  case 
was  such  duress  as  would  render  a  note  executed  under  it  of  no  binding  force 
in  a  suit  thereon  by  the  payee  agaiifst  the  maker,  and  the  defense  of  such  duress 
directly  questioned  the  genuineness  of  the  note,  and,  not  being  verified,  the 
court  properly  rejected  proof  offered  in  support  of  it.  The  answer  setting  up 
duress  of  the  defendant  as  a  defense  in  this  case  should  have  been  verified  to 
authorize  the  introduction  of  evidence  in  support  of  it,  for  the  further  reason 
that  this  defense,  as  set  up,  amounted  to  a  denial  of  the  execution  and  deliv- 
ery of  the  note.  The  delivery  of  the  note  was  not  the  voluntary  act  of  the 
defendant.  He  was  coerced  by  threats,  and,  in  the  hands  of  the  payee,  such 
a  note  has  no  more  validity  than  one  obtained  against  the  will  of  the  maker, 
by  physical  force .  It  is  not  necessary  for  the  defendant  to  deny  that  he  placed 
the  note  in  the  possession  of  the  payee  in  order  to  deny  that  he  delivered  it  to 
him.  In  And&ison  v.  Walter,  34  Mich.  113,  115,  MarstOn,  J.,  in  the  opin- 
ion, says:  "A  defendant  cannot  be  required  to  swear  that  the  signature  ap- 
pearing upon  an  instrument  is  not  his  genuine  signature,  in  ofder  to  deny  the 
execution.  The  signature  may  be  genuine,  and  yet  the  instrument  aforgery." 
Applying  the  doctrine  here  announced  to  the  case  under  consideration,  it  shows 
beyond  question  that  the  defense  of  duress  set  up  in  the  answer  was  a  denial 
of  the  execution  and  delivery  of  the  note. 

The  construction  we  have  given  to  this  statute  is  the  only  one  that  csok  be 
given  to  it,  and  give  to  all  the  words  therein  their  usual  and  ordinary  mean- 
ing. This  construction  works  no  hardship  to  any  party.  No  party  should  l>e 
permitted  to  lightly  question  the  verity  of  an  instrument  to  which  the  party 
to  be  charged  has  affixed  his  signature;  and  to  require  the  party  making  the 
defense  that  such  instrument  is  not  binding  on  him  to  verify  it  with  his  affi- 
davit, is  not  unreasonable.  It  is  proper  to  require  the  verification  of  such  a 
•  defense,  to  advise  the  plaintiff  that  it  is  made  in  good  faith,  that  he  m^y  pre- 
pare to  meet  it,  and  that  the  plaintiff  may  not  be  required  to  prepare  to  meet 
such  defense  when  the  party  making  it  will  not  on  his  oath  say  that  it  is  true. 

It  will  be  observed  that  we  hold  the  statute  to  require  verification  only  when 
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the  plea  challenges  the  manner  of  the  execution  of  the  instrument.  If  the 
signature  was  forged,  if  the  instrument  was  never  delivered,  or  if  the  signa- 
ture and  delivery  were  compelled,  against  defendant's  objection,  by  threats 
and  duress,  the  defense  is  within  the  statute,  and  must  be  sworn  to.  Not  so 
with  the  defenses  of  fraud,  want  of  consideration,  and  kindred  defenses,  con- 
nected with  the  inducement  acting  upon  defendant's  mind  in  voluntarily  ex- 
ecuting the  instrument,  even  though  thereby  the  instrument  might  be  ren- 
dered of  no  binding  force  as  between  him  and  the  original  payee.  The  stat- 
ute under  consideration  is  a  part  of  the  chapter  on  pleading.  It  prescribes  a 
rule  of  pleading,  and  perhaps  of  evidence  also,  in  plaintiffs'  interest.  Tbeef- 
fect  of  the  statute  is  not  only  to  obviate  the  necessity  of  making  formal  proof 
of  the  execution  of  written  instruments  as  formerly  practiced  at  common  law, 
but  to  prevent  the  defendant  from  relying  upon,  and  supporting  by  proof, 
certain  affirmative  defenses,  unless  the  same  be  sworn  to. 

The  allegations  of  want  of  consideration  and  settlement,  in  the  amended 
answer,  must  be  considered  together.  The  allegation  relating  to  the  settle- 
ment may  be  considered  as  a  statement  of  facts  to  be  relied  on  to  sustain  the 
allegJition  of  no  consideration.  This  statement  of  facts  shows  that  the  pre- 
sumed consideration  grew  out  of  dealings  between  the  defendant  and  the 
payee  of  tiie  note,  in  connection  with  the  Raven  mining  claim.  It  follows, 
therefore,  that  the  question  of  want  of  consideration  is  wholly  dependent 
upon  the  allegation  of  settlement,  and  this  allegation  is  insufficient  to  raise 
the  question  of  want  of  consideration,  in  that  it  does  not  appear  from  such 
allegation  but  that  upon  such  settleme'nt  it  was  found  that  defendant  was  in- 
debted to  the  payee  of  the  note  in  a  sum  equal  to  t^e  amount  of  the  note  in 
question,  and  that  such  indebtedness  was  due  and  owing  at  the  time  the  note 
was  given.  The  allegation  Is  also  defective  for  the  further  reason  that  it  fails 
to  aver  knowledge  by  the  assignee  of  the  alleged  want  of  consideration. 

The  allegation  that  the  note  was  not  assigned  to  plaintiff  for  value  before 
maturity  admits  the  transfer;  and,  if  unconnected  with  the  defense  of  duress 
and  want  of  consideration,  the  allegation  that  the  transfer  was  without  value 
is  immaterial.  This  allegation  is  also  fatally  defective  under  the  well-known 
rule  of  pleading  relating  to  negatives  pregnant. 

From  this  examination  of  the  amended  answer  we  come  to  the  conclusion 
that  no  issue  was  raised  by  it,  and  therefore  that  the  rejection  of  proof  to 
support  the  allegations  contained  therein  was  not  error.  It  is  unnecessary 
for  us,  in  the  determination  of  the  questions  raised  upon  this  appeal,  to  con- 
sider the  question  whether  or  not  the  rights  of  an  innocent  holder  for  valpe 
of  negotiable  paper  would  be  affected  by  duress  of  the  maker  of  the  character 
charged  in  the  answer,  and  upon  that  question  no  opinion  is  expressed. 

The  eighth  assignment  of  error,  "  that  the  court  erred  in  not  polling  the 
jury  upon  the  verdict,"  is  not  well  taken.  There  is  nothing  in  the  record 
proper  showing  that  the  jury  were  not  called  when  they  were  brought  into 
court  by  the  officer  having  them  in  charge.  There  is  a  presumption  in  favor 
of  the  regularity  of  all  proceedings  in  courts  of  general  and  ordinary  jurisdic- 
tion; and,  nothing  appearing  in  the  record  to  the  contrary,  it  must  be  pre- 
sumed that  the  officer  in  charge  of  the  jury  did  his  duty. 

The  judgment  should  be  affirmed. 

We  concur:    Stallcup,  C;  Macon,  C. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  county  court  is  affirmed. 

Elbert,  J.,  {dissenting. "j  I  cannot  agree  to  the  approval  of  the  opinion  of 
Mr.  (Commissioner  Kising  in  this  case.  I  dissent  from  the  proposition  that 
an  answer  of  duress,  to  be  available,  must  be  sworn  to. 
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The  question  of  the  verification  of  pleadings,  ds  siush,  is  dealt  with  in  a 
preceeding  paragraph  of  the  section  construed,  and  it  is  there  provided 
generally  that  when  the  complaint  is  verified  the  answer  must  also  be  veri- 
fied. Beyond  this  the  Code  lays  down  no  rule  respecting  the  verification  of 
pleadings  as  such.  In  practice,  proof  of  the  due  execution  of  contracts  sued 
upon  was  often  attended  With  difficulty,  and  upon  the  trial  of  a  cause  imposed 
upon  litigants  a  hardship.  Hence  the  enactment  in  most  of  the  states  of 
statutes  similar  to  our  own,  providing  that  the  due  execution  of  contracts 
sued  upon,  if  not  denied  under  oath,  should  be  deemed  admitted.  They  pres- 
cribe a  rule  of  pleading,  but  their  object  is  to  regulate  the  practice  as  to  a 
matter  of  evidence.  An  answer  of  duress  confesses  and  avoids;  and  that  it 
does  not  come  within  the  reason  of  the  statute  is  plain,  for,  whether  sworn 
to  or  not,  it  admits  in  full  exactly  what  the  statute  says  shall  be  deemed  ad- 
mitted. It  admits  the  actual  signing  and  delivering  of  the  contract  sued 
upon.  It  admits  also  the  genuineness  of  the  instrument;  that  is  to  say,  that 
it  is  the  very  instrument  which  was  signed  and  delivered.  No  burden  of 
proof  is  laid,  as  in  other  cases  under  the  statute,  on  the  shoulders  of  the 
plaintiff,  unless  the  plaintiff  is  to  be  held  to  prove  a  negative,  and  this  is  not 
claimed  in  the  opinion  of  the  commissioner. 

Again,  it  is  plain ^rom  the  language  of  the  statute  that  it  contemplates  an 
answer  which  traverses.  An  answer  which  confesses  and  avoids  is,  ex  vi  ter- 
mini, without  the  statute;  it  denies  nothing,  but  alleges,  affirmatively,  new 
matter  in  avoidance.  The  an3wer  which  the  statute  provides  for  is  practi- 
cally the  common-law  plea  of  non  est  factum,  allowed  to  be  interposed  to  in- 
struments sued  upon,  whether  under  seal  or  not.  This  plea,  at  common 
law,  operated  as  a  denial  of  the  execution  of  the  instrument  in  point  of  fact 
only.  Chit.  PI.  511;  Gould,  PI.  300,  301.  I  see  no  reason  for  saying  that  it 
presents  any  other  or  broader  issue  under  the  statute  because  verified,  or  be- 
cause extended  to  instruments  not  under  seal.  The  effect,  however,  of  the 
commissioner's  opinion  is  to  say  that  the  verified  answer  provided  for  by  the 
statute  does  present  a  broader  issue  than  that  presented  by  the  plea  of  non 
est  factun^  at  common  law;  that  such  an  answer  puts  in  issue  not  only  the 
formal  execution  and  delivery  of  the  instrument  sued  upon,  but  also  iU  vol- 
untary execution  and  delivery.  If  this  be  true,  then  it  logically  and  inevi- 
tably follows  that  the  defense  of  duress  need  not  be  plciided  specially,  but 
may  be  shown  under  a  verified  answer,  which,  without  more,  denies  in  the 
language  of  the  statute  "the  genuineness  and  due  execution"  of  the  instru- 
ment upon  which  judgment  is  sought  to  be  obtained.  At  common  law  the 
defense  of  duress  could  not  be  given  under  the  general  issue,  non  est  factum, 
because  such  a  defense  was  inconsistent  with  the  issue.  In  such  case  it  was 
the  defendant's  act.  notwithstanding  it  was  not  his  volxmtai^  act.  Hence  it 
was  necessary  to  plead  the  defense  of  duress  specially.  Gould,  PI.  300,  301. 
Under  our  statute,  as  construed  by  the  commissioner,  this  objection  no  longer 
obtains.  The  defense  of  duress  is  not  only  entirely  consistent  with  the  issue 
made  by  the  verified  answer,  denying  the  genuineness  and  due  execution  of 
the  instrument,  but  is  part  and  parcel  of  the  issue  so  made,  and  can  be  shown 
under  it.  The  corollary  is  as  new  as  the  parent  proposition.  Another  result 
is  that  the  defense  of  duress  in  our  practice  stands  solitary  and  alone  as  the 
one  and  only  affirmative  defense,  which,  to  be  made  available,  must  be  sworn 
to.  The  object  of  interpretation  is  to  arrive  at  the  truth.  In  this  case,  by  an 
ingenious  and  more  or  less  plausible  process  of  reasoning,  a  legislative  inten- 
tion has  been  discovered  which  I  think  in  fact  had  no  existence.  I  think  the 
court  below  erred  in  refusing  to  allow  the  defendant  to  prove  the  duress  al- 
leged in  his  answer,  and  that  the  Judgment  should  be  reversed. 
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ao  Colo,  m)  J,       Lx.         T 

ScHi-UTER  and  another  v.  Jacx>bs. 

(Supreme  Oottrt  of  Colorado.    November  18, 1887.) 

1.  Attachmewt— Rights  *of  Intervenino  Claimanto— Evidence  of  Conveiwion. 

The  return  of  the  officer  levying  an  attachment  and  execution  showing  that  he 
took  possession  of  certain  chattels  under. the  writ,  and  had  them  sold  before  the 
trial  of  an  action  to  determine  the  title,  is  sufficient  evidence  to  sustain  a  verdict 
for  conversion  of  the  property  the  title  to  which  was  shown  to  be  in  complainant. 

2.  Same — Summabt  Proceedings  to  Try  Title— Practice. 

Gen.  St.  Colo.  §  2011,  ijrovides  for  summary  proceedings  to  try  the  right  of  prop- 
erty, and«  if  fonnd  to  be  in  claimant,  for  the  assessment  of  damages  by  the  court  or 
jury,  and  for  costs.  Held  that,  having  found  the  property  tp  be  in  claimant,  the 
court  is  authorized  to  receive  evidence  as  to  the  value  of  the  property  taken,  al- 
though no  formal  issue  of  value  is  raised  by  the  pleadings. 

Commissioners'  decision.    Appeal  from  Gunnison  county  court. 
Action  for  conversion,  brought  by  Mary  £.  Jacobs  against  Schluter  & 
Spengel.    The  facts  appear  in  the  opinion. 
Qoudy  <&  TwitcTiell,  for  appellant. 

Rising,  C.  On  the  twenty-fourth  day  of  January,  1884,  Schluter  &  Spen- 
gel brought  an  action  in  justice^s  court  against  H.  H.  Jacobs,  in  which  ac- 
tion a  writ  of  attachment  was  issued,  and  levied  upon  certain  personal  prop* 
erty.  On  the  fifth  day  of  January,  1884,  the  appellee,  proceeding  under  the 
provisions  of  section  2011,  Gen.  St.,  for  the  trial  of  right  to  property,  filed 
her  affidavit  with  the  justice  before  whom  said  action  was  pending,  as  claim- 
ant of  two  mares  and  one  colt  taken  under  said  writ  of  attachment  as  the 
property  of  said  H.  H.  Jacobs.  Issue  was  made  under  the  provisions  of  said 
section,  and  trial  had  before  the  justice,  who  found  that  the  property  was  not 
the  property  of  said  Mary  E.  Jacobs,  and  entered  judgment  against  her,  from 
which  judgment  she  appealed  to  the  county  court.  Upon  the  trial  in  the 
county  court,  the  appellee  recovered  a  judgment  against  the  appellants  for 
$200  as  her  damages.  The  return  of  the  officer  who  served  the  writ  of  attach- 
ment shows  that,  on  the  twenty-fourth  day  of  January,  1884,  he  levied  upon 
.  and  took  into  bis  possession,  under  said  writ,  the  property  described  in  the 
affidavit  of  claimant.  It  is  shown  by  the  evidence  that,  at  the  time  the  writ 
of  attachment  was  levied  on  said  property,  the  officer  making  such  levy  had 
in  hjs  hands  for  service  an  execution  in  favor  of  John  Bolman  against  the 
property  of  said  H.  H.  Jacobs;  that  the  levy  of  the  execution  on  said  property 
was  made  at  the  same  time  that  the  levy  of  the  attachment  was  made,  but  that 
possession  of  the  property  was  taken  only  once;  that,  at  the  time  of  the  trial 
of  this  action  in  the  county  court,  the  officer  making  said  levies  had  sold  the 
property  claimed  by  Mary  E.  Jacobs,  under  said  execution  levy,  for  the  sum 
of  $212;  that  sum  being  sufficient  to  satisfy  said  execution,  and  leave  in  the 
hands  of  the  officer  the  sum  of  $50.25. 

The  third,  fourth,  and  fifth  assignments  of  error  present  all  the  questions 
argued  by  counsel. 

Under  the  third  assignment,  the  question  of  the  sufficiency  of  the  evidence 
to  warrant  a  finding  in  favor  of  the  claimant  upon  the  question  of  the  right 
of  property  is  raised.  I  think  the  finding  as  to  the  light  of  property  is  sus- 
tained by  the  evidence. 

The  fourth  and  fifth  assignments  raise  the  question  whether  the  provisions 
of  section  2011,  Gen.  St.,  authorized  the  court,  under  the  circumstances  of 
this  case,  to  receive  and  consider  evidence  of  the  value  of  the  property  claimed* 
for  the  purpose  of  assessing  the  damages  sustained  by  the  claimant.  The  de- 
teripinatlon  of  this  question  depends  upon  the  construction  of  said  section. 
That  portion  of  section  2011  providing  for  the  assessment  of  damages  is  as 
follows:  "In  all  cases  where,  upon  trial  of  the  issues  thus  made,  the  right  of 
property  is  found  to  be  in  the  claimant,  the  damages  suffered  by  the  claimant 
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by  reason  of  the  levy  shall  be  assessed  by  the  court  or  jury,  and  the  claimant 
shall  recover  his  costs  of  the  attaching  creditor." 

It  is  claimed  by  counsel  for  appellants  that  the  value  of  the  property  cannot 
/be  considered  as  an  item  of  damages  suffered  by  reason  of  the  levy,nnderany 
circumstances,  in  proceedings  under  said  section.  Said  section  provides  for 
summary  proceedings  to  try  the  right  of  property;  and  at  the  same  time,  if 
such  right  is  found  to  be  in  the  claimant,  to  assess  his  damages  for  the  wrong- 
ful seizure  and  detention  of  such  property.  I  think  it  was  intended  by  such 
summary  proceedings  to  settle,  as  between  the  parties  thereto,  all  questions 
relating  to  such  right  and  damages,  and  to  give  to  the  claimant  all  the  relief 
he  would  be  entitled  to  under  any  form  of  action.  This  view  seems  to  be 
sustained  by  the  case  of  Tuimer  v.  Lytle^  59  Md.  199.  The  statutes  of  the 
state  of  Maryland,  upon  the  same  subject,  in  their  general  features,  are  more 
like  our  statute  than  those  of  any  other  state,  that  I  have  examined;  and,  so 
far  as  the  two  statutes  affect  the  question  under  consideration,  I  think  they 
are  substantially  the  same.  That  portion  of  the  Mai-yland  statute  relating  to 
the  assessment  of  damages  is  as  follows:  "If  the  plaintiff  fails  to  recover 
judgment  of  condemnation  for  the  property  so  levied  upon,  the  petitioner 
shall  be  awarded  his  costs,  and  shall  recover  damages  for  the  wrong  and  in- 
jury done  him  by  reason  of  the  illegal  seizure  and  detention  of  his  property." 
The  plaintiff  and  defendant  in  the  attachment  suit  are  brought  into  court  to 
try  tlie  right  of  property  claimed  by  the  petition  of  the  claimant.  There  is  a 
provision  in  the  Maryland  statute  under  which  the  claimant  can  give  a  bond, 
and  have  the  property  discharged  from  the  levy. 

In  the  case  of  Turner  v.  Lytle,  the  claimant  filed  his  petition  clain^ing  the 
property  seized  under  the  attachment,  gave  a  bond  as  required  by  the  statute, 
and  the  property  seized  was  discharged.  The  plaintiff  in  the  attachment  suit 
appeared  and  contested  the  claimant's  right  to  the  property.  Upon  the  trial 
of  this  issue,  the  claimant  offered  evidence  to  prove  that  he  was  damaged  by 
reason  of  the  seizure  and  attachment,  and  the  extent  of  said  damages,  which 
evidence  was  admitted  by  the  court,  against  the  objection  of  the  plaintiff. 
The  claimant  obtained  a  judgment  for  the  property,  and  for  8100  damages. 
Upon  appeal,  the  appellant,  the  plaintiff*  in  the  attachment  suit,  contended 
that  no  damages  were  claimed  in  the  petition,  and,  there  being  no  issue  in 
that  regard,  no  evidence  could  be  admitted  of  or  recovery  had  for  damages. 
In  the  opinion,  construing  the  statute  under  which  the  proceedings  were  had, 
the  court  say:  "The  main  object  of  the  statute  was  to  establish  a  form  of  pro-  • 
ceeding  which  would  give  full  redress  in  one  proceeding  for  the  wrongful  tak- 
ing by  attachment  or  by  execution  of  another's  property.  The  language  of 
the  statute  very  clearly,  we  think,  indicates  that  both  the  right  to  the  prop- 
erty, and  damages  for  its  seizure  and  detention,  is  to  be  settled  in  this  sum- 
mary proceeding,  if  it  is  resorted  to. .  We  do  not  mean  to  decide  that  the 
claimant  is  compelled,  if  he  knows  of  the  levy  and  seizure,  to  resort  to  this 
method  of  asserting  his  rights,  to  seciire  the  property,  and  recover  damages. 
It  is  not  necessary  for  us  to  decide  that  question;  it  is  not  before  us.  But 
what  we  do  decide  is  that,  if  resort  be  had  to  this  method,  both  the  right  of 
property  and  the  damages  are  then  and  there  to  be  settled.  That  all  qu^tions 
as  to  property  may  be  definitely  decided,  both  the  plaintiff  in  the  judgment 
and  the  defendant  in  the  judgment  are  to  be  notified  of  the  claim,  and  sum- 
moned, that  the  claimant's  right  may  be  contested  by  either;  and  it  is  ex- 
pressly stated  in  the  latter  clause  of  the  second  sjction  that  the  claimant,  if 
he  succeeds,  shall  not  only  have  his  costs,  but  damages  he  has  suffered.  The 
langUHge  is:  *  The  petitioner  shall  be  awarded  his  costs,  and  shall  recover 
damage  for  the  wrong  and  injury  done  him,'  etc.  The  fact  that  the  petition 
in  terms  does  not  claim  damages  makes  no  difference.  Regarded  as  a  question 
of 'pleading  merely,  the  petition  is  sufficient  by  complying  with  the,  require- 
ment of  the  statute,  which  substitutes  the  statement  of  the  petitioner's  right. 
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as  here  presented,  for  the  more  formal  pleading  of  another  form  of  action. 
Substantial  conformity  to  the  requirement  of  the  special  proceeding  created  is 
all  that  can  be  required.  The  law  itself  affects  the  parties,  plaintiff  and  de- 
fendant, in  the  attachment,  with  notice  of  what  may  be  tried,  and  takes  the 
place  of  the  more  formal  notice  ordinarily  found  in  the  pleadings." 

The  statute  here  construed  is  practically  the  same  as  our  statute,  and  it 
seems  to  me  that  the  construction  given  it  in  the  case  cited  is  the  proper  con- 
struction to  be  given  to  our  statute.  Under  this  view  of  the  statate,  there  is 
no  erfor  in  the  judgment,  unless  the  damages  assessed  are  greater  than  the 
actual  damages  suffered  by  the  claimant,  by  reason  of  the  levy.  The  amount 
of  the  damage  sustained  must  be  ascertained  from  the' evidence. 

The  evidence  shows  that  the  property  of  the  appellee  was  levied  upon,  and 
taken  into  the  possession  of  the  officer,  under  a  writ  of  attachment  issued  at 
the  suit  of  appellants.  It  is  well  settled  that  the  taking,  by  attachment,  of 
personalty,  not  the  property  of  the  defendant  in  the  attachment,  is  a  tortious 
taking,  and  constitutes  a  conversion  of  such  property.  J)rake,  Attachm.  § 
196;  Meade  v.  Smith,  16  Conn.  346-366;  Woodbwy  v.  Long,  8  Pick.  543; 
State  v.  Doan,  39  Mo.  44-50.  The  provisions  of  section  2011  make  the  at- 
taching creditor  liable  for  such  convereion.  When  the  claimant  succeeds,  he 
shall  recover  his  costs  of  the  attaching  creditor.  Costs  and  damages  must  be 
awarded  against  the  same  party,  and  at  the  same  time.  But,  if  the  statute 
did  not  so  provide,  still  the  attaching  creditor  must,  in  this  case,  beheld  liable 
for  the  acts  of  the  Afficer,  by  reason  of  his  ratification  of  the  taking  by  the  offi- 
cer, by  contesting  the  claim  of  the  defendant  in  error.  Perrin  v.  Claflin,  11 
Mo.  13.  The  measure  of  damages  for  a  conversion  is  generally  the  value  of 
the  property  converted,  with  interest  thereon  from  the  time  of  the  conversion. 
Field,  Dam.  §  792.  The  evidence  in  the  case  would  have  warranted  a  judg- 
ment for  a  larger  sum.  At  the  time  the  claimant  instituted  proceedings 
under  section  2011  she  was  entitled  to  recover,  from  the  plaintiffs  in  the  at- 
tachment suit,  the  value  of  her  property,  upon  establishing  her  right  to  such 
property.  The  evidence  shows,  not  only  that  the  property  was  not  returned 
to  the  claimant,  but  that  it  had  been  sold  under  the  execution  levy ,^  and  so 
placed  beyond  recovery  by  the  claimant  or  the  attaching  creditors.  The  con- 
version of  the  property  was  consummated  by  the  taking.  The  return  of  the 
officer  on  the  writ  of  attachment  shows  the  taking.  The  plaintiffs  in  the 
attachment  suit  do  not  deny  the  taking,  but  contest  with  the  claimant  their 
right  to  the  property  under  such  takhig.  No  act  of  any  wrong-doer  can  re- 
lieve the  appdlants  from  their  liability  for  wrong  done  the  claimant  in  taking 
her  property.  Fairar  v.  Talley,  4  S.  W.  Rep.  558.  Under  the  circumstances 
of  this  case,  the  execution  and  attaching  creditors  are  to  be  treated  as  joint 
trespassers,  and  the  interpleading  claimant  was  at  liberty  to  look  to  either  or 
both  for  indemnity.    Stcme  v.  Dtckinaon^  5  Allen,  29. 

The  judgment  should  be  affirmed. 

We  concur:   Macon,  C.  ;  Stallcup,  0. 

Bt  the  Coubt.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  county  court  is  affirmed. 
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(10  Colo.  489) 

Leach  and  another  ©,  Lothian. 

{Supreme  Ooxurt  of  Colorado,    Noven\ber  18,  1887.) 

Appeal— PRACfncB — Record — Gbounds  op  Errors. 

When  the  record  shows  no  foundation  for  the  errors  assigned,  they  will  be  disre- 
garded on  appeal. 

Commissioners'  decision.    Appeal  from  superior  court  of  Denver. 

This  was  an  action  brought  by  Thomas  Lothian  against  Samuel  Leach  and 
Charles  Boss.  The  judgment  below  was  in  the  plaintiff's  favor,  and  the  de- 
fendants appeal. 

W,  J,  Harvey t  for  appellants.    J,  L,  Jerome  and  C  H.  Toll,  for  appellee. 

Stallcxtp,  C.  The  appellants  were  defendants  below.  The  errors  assigned 
areas  follows:  "(1)  The  court  erred  in  not  passing  upon  defendants'  mo- 
tion for  a  new  trial ;  (2)  the  court  erred  in  sustaining  plaintiff's  objection  to 
the  several  offera  of  proof  by  defendants  of  failure  of  consideration  of  the  note 
in  suit;  (3)  the  court  erred  in  giving  judgment  for  the  plaintiff  upon  the 
whole  record."  The  record  shows  no  error  in  the  proceedings  and  judgment 
of  the  court  below.  There  were  no  exceptions  taken  there,  and  the  evidence 
Is  not  shown  here.  There  is  no  foundation  for  the  said  supposed  errors  as- 
signed, as  the  matters  upon  which  they  are  supposed  to  rest  are  not  at  all 
shown  by  the  record  here.    The  judgment  should  be  affirmed. 

We  concur:    Bising,  C;  Macon,  0. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  superior  court  is  affirmed. 
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(10  Colo.  466)  ^ 

BUCKINGITAM  tJ.  HARRIS, 

(Supreme  Court  of  Colorado.    November  18,  1887.) 

1.  Factobs  and  Brokers— Rkal-Estatk  Brokers— Right  to  Commissions. 

A  real-estate  broker  is  entitled  to  his  eoinnjission  when  he  has  procured  a  party 
ready  to  purchase  on  the  owner's  terms,  though  he  has  not  macfe  a  binding  con- 
tract for.  the  sale  of  the  real  estate  with  nuch  person. 

2.  Samb— Refusal  of  Owner  to  Enter  into  Contract. 

In  an  action  by  a  real-estate  broker  for  his  commission,  it  was  shown  that  he 
procured  a  purchaser  who  was  ready  and  willing  to  pay  the  price  set  upon  the 
land  in  the  broker's  hands  for  sale  by  the  owner  thereof,  and  that  the  only  reason 
the  owner  would  not  sell  Wbs  because  the  commission  asked  by  the  broker,  being 
the  same  provided  by  his  contract  with  the  owner,  was  more  than  the  owner 
wished  to  pay,  and  that  the  owner  had  concluded  to  hold  for  a  higher  price.  Held^ 
that  the  broker  had  performed  his  part,  and  was  entitled  to  bis  commission. 

3.  Same— Evidence— Value  of  Services. 

It  is  not  error  to  admit  evidence  of  the  value  of  services  performed  by  a  real-es- 
tate broker  in  corroboration  of  his  statement  as  to  the  express  agreement  for  such 
services,  and  to  support  an  allegation  of  the  express  agreement  contained  in  the 
complaint. 

4.  Same— Instructions— Burden  of  Proof. 

An  instruction  that  conduct  which  imputes  bad  faith  upon  the  part  of  an  agent 
to  sell  real  estate  must  be  shown  by  the  party  claiming  it,  the  burden  resting  upon 
iiim  to  prove  such  conduct,  is  not  error. 
6.  Trial— Production  of  Documentary  Evidence. 

A  ruling  denying  an  order  to  produce  letters  concerning  immaterial  facts  shown 
in  evidence  is  not  ecrror. 

6.  Same— Order  of  Introduction  of  Testimony — Rebuttal. 

The  admission  in  rebuttal  of  evidence  which  has  been  shown  in  chief,  or  which, 
more  properly,  should  have  been  introduced  in  chief,  is  not  error,  as  it  is  a  matter 
within  the  discretion  of  the  court. 

7.  Appeal— Review— Weight  and  Sufficiency  of  Evidence. 

Where  the  evidence  tends  strongly  to  support  the  verdict,  the  latter  will  not  be 
set  aside  for  insufficiency  of  the  former. 

Commissioners'  decision.     Appeal  from  district  court,  Larimer  county. 

An  action  brought  by  Jesse  Harris  to  recover  his  commission  as  a  real-estate 
broker,  claimed  to  have  been  earned  by  finding  a  purchaser  for  land  belong- 
ing to  Charles  G.  Buckingham,  defendant. 

Dunning  <&  Haynes,  for  appellant.  Rhodes  &  Love  and  E.  A,  Ballard^  for 
appellee. 

Stallcup,  C.  Appellee  was  plaintiff  below,  and  recovered  judgment.  The 
questions  presented  for  consideration  by  the  20  errors  assigned  for  the  rever- 
sal thereof  may  be  arrSinged  as  follows:  First.  Was  the  evidence  sufficient 
to  warrant  the  verdict  and  judgment?  Second.  Was  there  error  in  the  in- 
structions to  the  jury  given  by  the  court,  or  in  the  refusal  to  give  those  re- 
quested by  appellant?  Third.  Did  the  court  err  to  the  prejudice  of  the 
appellant  in  the  rulings  on  the  introduction  of  evidence  at  the  trial? 

First,  to  the  evidence.  As  to  the  employment  of  appellee  to  sell  this  480- 
acre  tract  of  land,  the  appellee's  evidence  is  direct  to  that  effect.  It  is  cor- 
roborated by  the  testimony  of  the  witness  Norvell,  and  tbe  acts  of  appellee  in 
^working  up  a  purchaser  for  the  same,  and  in  a  measure  is  conceded  by  appel- 
lant. So,  from  the  whole  evidence,  the  jury  was  warranted  in  finding  that 
tbe  appellant,  desiring  to  sell  his  land,  had  employed  the  appellee,  a  real-estate 
broker,  to  procure  him  a  purchaser  at  a  certain  price  per  acre,  on  terms  stated, 
for  which  service  he  had  agreed  to  pay  him  a  certain  commission. 

As  to  appellee's  performance  of  his  part  of  the  undertaking,  it  is  shown  by 
the  evidence  that  appellee  did  procure  a  purchaser  in  Mr.  iSiodes,  who  was 
willing,  anxious,  and  able  to  take  the  land  on  the  terms  given  by  the  appel- 
lant, viz.,  $40  per  acre,  subject  to  the  lease  upon  it, — one-third  cash,  bahince 
V.  15p.no.  14— 52 
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in  one  and  two  years,  secured,  etc.  The  evidence  discloses  but  one  reason  for 
not  consummating  the  sale;  that  was,  the  refusal  on  the  part  of  appellant  to 
complete  the  sale  on  hrs  part.  The  only  reasons  given  for  this  refusal  were 
— FirsU  that  appellee  would  not  accept  for  his  commission  2J  percent,  on  the 
amount  of  the  sale;  and,  second j  that  appellant  had  concluded  to  hold  the  land 
for  a  higher  price.  As  to  the  commission  or  compensation  appellee  was  to 
receive  for  his  services  in  procuring  a  purchaser,  the  evidence  for  appellee 
seems  conclusive  that  it  was  to  be  5  per  cent.  That  is  the  amount  stated  by 
appellee  to  appellant  at  the  time  of  the  employment,  and  then  tacitly  ac- 
quiesced in  by  appellant,  and  afterwards,  during  negotiations  for  sale,  was 
spoken  of  by  appellant  as  the  understood  rate;  so  that  the  contract  of  employ- 
ment, and  the  performance  thereof  by  appellee,  are  shown  by  the  evidence  for 
appellee.  There  was  some  conflict  in  the  evidence  as  between  appellant  and 
appellee,  and  his  witnesses;  but  the  jury's  verdict  settled  that  in  favor  of  ap- 
pellee, and  we  accordingly  accept  the  facts.  From  these  conclusions,  it  fol- 
lows that  appellee  performed  his  part  of  the  undertaking,  and  is  entitled  to 
his  commission,  the  same  as  if  the  sale  had  been  completed.  In  the  case  of 
Doty  V.  Miller,  43  Barb.  529,  the  law  is  stated  that  a  broker  or  agent  who 
undertakes  to  sell  property  for  another  for  a  certain  commission,  when  he 
finds  a  purchaser  willing  to  purchase  at  the  price,  has  earned  and  can  recover 
his  commission,  though  the  sale  was  never  completed,  if  the  failure  to  com- 
plete the  same  was  in  consequence  of  a  defect  of  title,  and  without  any  fault 
of  the  broker  or  agent.  In  the  case  of  Delaplain  v.  Tumley,  44  Wis.  31,  the 
law  is  stated  that  if  a  broker,  employed  to  sell  property  at  a  price  satisfactory 
to  his  principal,  produces  a  party  ready  to  make  the  purchase  at  a  satisfactory 
price,  or  to  make  an  exchange  satisfactory  to  the  principal,  the  latter  can- 
not relieve  himself  from  liability  to  the  broker  for  commission  by  a  capricious 
refusal  to  consummate  the  sale.  In  the  case  of  Moses  v.  Bierling,  31  N.  Y. 
462,  the  law  is  stated  that,  until  the  broker  has  faithfully  discharged  the  ob- 
ligation assumed  in  the  contract,  he  is  not  entitled  to  the  agreed  commission; 
that  a  broker  employed  to  make  a  sale  is  entitled  to  his  commission  when  he 
produces  a  party  ready  to  make  the  purchase,  and  the  principal  cannot  relieve 
himself  from  liability  by  a  capricious  refusal  to  consummate  the  sale,  or  by  a 
voluntary  act  of  his  own  disabling  him  from  the  performance.  In  the  case 
of  Hart  V.  Hoffman,  44  How.  Pr.  168,  Ihe  law  is  stated  that  where  a  broker, 
employed  to  sell  real  estate,  procures  a  party  willing  to  purchase  on  the  own- 
er's terms,  and  the  owner  refuses  to  convey  to  the  party  so  procured,  the  law 
will  presume,  in  the  absence  of  evidence  to  the  contrary,  that  the  person  so 
procured  was  solvent,  and  pecuniarily  able  to  perform  the  contract  he  offered 
to  make. 

As  to  the  instructions  given  and  denied.  The  following  were  the  instruc- 
tions given  at  the  request  of  appellee,  and  excepted  to  by  appellant:  "First, 
If  the  principal  rejects  the  purchaser,  and  the  broker  claims  his.  commis- 
sion, he  (the  broker)  must  show  that  the  person  furnished  by  him  (the 
broker)  to  make  the  purchase  was  willing  to  accept  the  offer  precisely  as  made 
by  the  principal,  and  that  he  was  an  eligible  purchaser,  and  such  a  one  as  the 
principal  was  bound  in  good  faith,  as  between  himself  and  the  broker,  to  accept. 
Second.  When  an  agent  or  broker,  in  good  faith,  has  produced  a  purchaser 
who  is  acceptable  to  the  owner,  and  able  and  willing  to  purchase  on  terms 
satisfactory  to  the  owner,  or  as  offered  by  the  owner,  he  bas  performed  his 
duty;  and  if,  from  any  failure  of  the  owner  to  enter  into  a  binding  contract, 
the  sale  is  not  completed,  the  agent  may  recover  his  commission."  There  is 
no  error  in  these  instructions,  as  they  are  in  accord  with  the  law  applicable  to 
the  case,  as  shown  by  the  cases  herein  cited,  and  Finnerty  v.  Fritz,  5  Colo.  174; 
Smith  V.  Fairchild,  7  Colo.  510,  4  Pac.  Rep.  757. 

The  following  instruction  was  asked  on  the  part  of  appellant:  "If  the  jury 
believe  from  the  evidence  that  the  plaintiff  was  authorized  by  the  defendant 
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to  negotiate  a  sale  of  the  premises  in  question  upon  certain  terms,  and  the 
plaintifT,  eitlier  knowing  or  having  reason  to  believe  that  he  could  obtain  a 
purchaser  at  those  terms,  sought  to  induce  the  defendant  to  accept  a  less  price 
than  that  defendant  had  so  proposed,  the  plaintiff  by  such  conduct  forfeits 
the  right  to  any  commission," — which  the  court  gave,  with  the  following 
modification:  "But  the  burden  of  proof  in  this  matter  of  defense  is  upon  the 
defendant," — to  which  modification  the  appellant  excepted.  "We  see  no  error 
in  this  modification.  The  charge  imputes  bad  faith  in  some  way,  and  thereby 
an  avoidance  of  liability.  Bad  faith  and  fraud  are  not  presumed.  To  de- 
feat a  liability  thereby,  they  must  be  shown,  and  by  him  who  so  seeks  to  de- 
feat the  liability. 

The  following  instruction  was  requested  by  appellant:  "The  jury  are  in- 
,  structed  that  a  broker  is  not  entitled  to  a  commission  until  he  has  completed 
a  valid  contract  of  sale,  binding  upon  both  the  vendor  and  vendee;  and  if  you 
believe,  from  the  evidence,  that  no  contract  in  writing  or  otherwise  had  been 
made,  whereby  the  defendant  could  have  enforced  the  collection  of  the  money 
from  the  alleged  vendee,  you  should  find  for  the  defendant," — which  instruc- 
tion was  refused;  to  which  refusal  appellant  excepted,  and  it  is  strongly  urged 
here  that,  by  the  law,  appellant  was  entitled  to  this  instruction.  It  is  true 
that  there  are  a  few  authorities,  sustaining  the  view  stated  in  the  instruction, 
(Richards  v.  Jackson,  31  Md.  250;  De  Santos  v.  Taney,  13  La.  Ann.  151;)  but 
such  view  is  unreasonable,  for,  if  such  were  the  law,  a  broker  could  not  con- 
summate a  sale,  or  make  a  binding  contract  of  sale,  so  as  to  be  entitled  to  com- 
mission, without  the  owner  had  vested  hjm  with  power  over  the  title.  In 
the  general  employment  of  a  broker  to  sell  real  estate,  no  such  power  is  given: 
and  it  is  not  necessary,  and  should  not  be  necessary,  to  give  it,  as  it  would 
open  a  channel  for  confusion  and  fraud.  The  owner  does  not  wish  to  part 
with  the  control  of  his  property;  simply  to  obtain  the  aid  of  a  broker  to  sell 
it.  He  employs  a  broker  to  procure  a  purchaser,  retaining  in  himself  the 
power  to  make  binding  contracts  and  conveyances.  The  terms  of  sale  are  suf- 
ficient for  the  broker.  So,  in  the  general  employment  of  a  broker,  when  he 
procures  a  purchaser  able  and  willing  to  buy  at  the  terms  stated  by  the  owner, 
he  has  performed  his  part;  he  has  done  all  he  can  do,  and  all  he  was  employed 
to  do.  The  owner  may  decline  to  convey  or  complete  the  sale.  He  may  so  de- 
cline for  the  reason  that  he  may  get  more  by  holding,  and  raising  his  price, 
or  for  any  other  reason ;  but  this  does  not  and  should  not  relieve  him  from 
his  liability  to  pay  his  broker  for  his  services  in  procuring  a  person  able,  ready, 
and  willing  to  purchase  at  the  terms  given,  the  same  as  if  he  had  completed 
the  sale.  Such  is  the  character  of  the  general  employment  of  a  broker  in  the 
sale  of  real  estate,  and  it  seems  reasonable  and  just,  and  is  supported  by  the 
weight  of  authority  upon  the  subject,  as  may  be  seen  by  the  cases  fii*st  above 
cited,  as  well  as  the  following:'  Alexander  v.  Breeden,  14  B.  Hon.  125;  Mar- 
tin V.  Silliinan,  53  N.  Y.  615;  Neilson  v.  Lee,  60  Cal.  555;  McOavock  v. 
Woodli^,  20  How.  221;  Lloyd  v.  Matthews,  51  N.  Y.  124;  FUk  v.  Henarie, 
9  Pac.  Rep.  322;  Bell  v.  Kaiser,  50  Mo.  150;  Hamlin  v.  Schxate,  27  N.  W. 
Rep.  301;  Qoss  v.  Brown,  31  Minn.  484, 18  N.  W.  Rep.  290;  Mooney  v.  Elder, 
56  N.  Y.  238;  Coleman  v.  Meade,  13  Bush,  358. 

As  to  the  rulings  of  the  court  at  the  trial.  It  is  assigned  and  argued 
that  the  court  erred  in  admitting  the  evidence  of  the  appellee  and  the  witness 
Xorvell  as  to  the  value  of  services  in  the  sale  of  real  estate,  and  the  custom- 
ary charges  and  commissions  upon  such  sales.  It  is  alleged  in  the  complaint 
that,  by  the  terms  of  the  employment,  appellant  agreed  to  pay  5  per  cent. 
This  evidence  showed  that  the  customary  rate  was  5  per  cent.  The  admission 
of  evidence  so  variant  from  the  allegations  of  the  complaint  is  urged  here  as 
cause  for  reversal  of  the  judgment.  In  view  of  all  the  evidence,  together 
with  the  charactei*  of  the  contest,  we  do  not  think  this  evidence  was  of  the 
•character  to  surprise,  prejudice,  or  mislead  appellant.    In  the  case  of  Sussdorff 
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V.  Schmidt,  55  N.  Y.  320,  on  this  point,  the  law  is  stated  thus:  "Under  a 
complaint  to  recover  an  alleged  agreed  compensation  for  services,  a  recovery 
upon  proof  of  and  for  the  value  of  the  services  is  sustainable.  At  most,  it 
is  but  a  variance  between  the  pleading  and  proof,  which  may  be  disregarded, 
unless  it  appeara  that  it  misled  the  defendant. "  And  section  81  of  our  Code 
provides  that  such  error  shall  be  disregaided:  "If  the  opposite  party  is  by 
sucli  variance  surprised  or  misled,  the  court  may  on  terms  allow  an  amend- 
ment of  the  pleading  to  conform  to  such  proof."  No  surprise  was  even 
claimed  here;  so  it  is  apparent  that  such  error  is  insufficient  to  warrant  a  re- 
versal of  the  judgment. 

It  is  assigned  and  argued  that  the  court  erred  in  admitting  the  testimony 
of  the  witness  Rhodes  about  the  letters  from  Doty,  and  in  refusing  a  rule  on 
witness  Bhodes  to  produce  the  letters.  The  testimony  in  tliis  r^ard  was  as 
follows:  (By  appellant's  counsel.)  " ©oc^tton.  Mr.  Rhodes,  were  you  acting 
for  yourself,  on  your  own  behalf,  in  making  this  purchase;  were  you  acting 
for  yourself  or  somebody  else?  Anstoer.  I  was  acting  for  myself  in  a  certain 
sense*  I  can  explain  that,  if  you  wish  it  explained.  Q.  Well,  dir,  I  would 
like  to  have  it  explained.  A.  Well,  we  bought  some  lands  here,  Mr.  Doty 
and  myself,  west  of  town,  and  were  willing  to  buy  some  more  if  we  thought 
we  could  get  some  that  would  pay.  I  had  an  arrangement  with  Mr.  Doty  by 
which  I  could  get  the  money  by  drawing  on  him  in  New  York  to  pay  for  land 
that  I  would  see  (it  to  buy,  and  thought  was  reasonable,  leaving  it  to  my  judg- 
ment to  say  whether  it  should  be  purchased  or  not.  Q.  Was  this  arrangement 
in  writing,  Mr.  Rhodes?  A.  I  think  I  had  some  letters  from  Mr.  Doty  to  that 
effect,  and  Mr.  Doty  was  here  himself.  Q*  How  long  before  this  transaction 
was  it  that  Mr.  Doty  was  here?  A,  Doty  had  been  here,  I  think,  through  the 
summer.  I  donH  know  how  long,  exactly.  I  was  corresponding  with  him 
all  the  time.  Q.  You  had  a  talk  with  him  about  this  transaction?  A.  This 
particular  piece  of  land?  Q.  Yes,  sir.  A.  No,  I  think  not.  Q.  You  were 
corresponding  with  Mr.  Doty?  A.  Yes.  Q.  After  the  time  he  went  away, 
up  to  the  time  of  this  transaction?  A,  Yes,  off  and  on.  Q.  About  making 
these  investments?  A.  Not  so  much  about  that  as  if  I  was  to  find  any  prop- 
erty that  was  cheap,  that  we  thought  some  money  could  be  made  out  of,  he 
would  furnish  the  money  to  buy  it.  That  was  a  personal  matter  between  Mr. 
Doty  and  myself."  Motion  was  here  made  by  appellant's  counsel  that  the 
testimony  about  what  the  letters  contained  be  struck  out.  Denied  by  the 
court.  ^'Question,  Have  you  those  letters,  Mr.  Rhodes?  Ansioer,  I  have  a 
great  many  letters  from  Mr.  Doty.  Q,  On  a  former  trial  of  this  case,  do  you 
remember  of  producing  a  certain  letter  which  you  claimed  was  your  authority 
from  Mr.  Doty?  A.  No,  sir;  I  don't  think  I  presented  a  letter  as  my  author- 
ity for  buying  this  place.  I  presented  a  letter  in  which  Mr.  Doty  said  some- 
tiiing  about  drawing  on  him  if  I  wanted  money.  It  had  nothing  to  do  with 
the  purchase  of  this  place.  Q,  You  never  had  any  letter  relating  to  this  place? 
A,  No;  I  never  corresponded  with  him  in  relation  to  this  place.  My  arrange- 
ment with  Mr.  Doty  was  that  I  should  get  the  money  on  my  judgment  if  I 
wanted  to  buy  real  estate.  Q.  That  letter  which  you  have  referred  to  was  in 
relation  to  this  arrangement  that  you  now  speak  of,  wasn't  it,  Mr.  Rhodes? 
A,  No;  I  don't  think  it  was.  Q.  Have  you  that  letter?  A.  I  don't  know 
whether  I  have  or  not. "  Upon  which  a  motion  was  made  by  appellant's 
counsel  for  a  rule  to  produce  the  letters,  and  denied.  There  was  no  error  in 
these  rulings,  as  it  appears  from  the  evidence  in  the  case  that  Rhodes  had  ar- 
ranged for  the  down  payment,  and  was  going  to  take  title  to  himself,  so  that 
his  relations  with  Doty  were  immaterial  to  the  parties  to  this  case. 

In  rebuttal,  over  the  objections  of  appellant,  certain  questions  were  answered 
by  appellee  Harris  as  follows:  ''Question.  Did  you  state  to  Buckingham  at 
the  time  of  this  first  conversation  with  him  that  you  could  not  sell  the  land 
subject  to  the  lease?    Answer.  No,  sir;  I  think  not.    I  said  to  him  that  it 
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would  be  diflQcult  to  sell  it  subject  to  the  lease.  Q.  When  did  Khodes  fii-st 
offer  you  $40  an  acre?  A.  After  we  arrived  at  Boulder,  at  Braihard's  Hotel. 
Q,  The  defendant  testified  that  you  offered  him  $37.50  per  acre  instead  of 
$40?  A.  I  offered  him  $40,  and  he  remarked  that  $960  was  a  good  deal  of 
commission,  and  he  wanted  me  to  accept  2^  per  cent.  I  refused  to  do  so.  Q, 
Did  you  have  any  conversation  with  him  at  the  house  about  his  taking  $37.50 
per  acre?  A.  There  was  nothing;  I  said  nothing  in  regard  to  $37.50  at  his 
house."  It  is  urged  here  for  appellant,  that  these  questions  and  answers  were 
not  admissible  in  rebuttal,  for  the  reason  that  they  were  of  the  premises  pre- 
viously gone  over  in  chief,  and  that  the  court  erred  in  admitting  the  same. 
It  will  be  seen  that  they  were  in  the  main  responsive  to,  and  contradixstory  of, 
independent  and  affirmative  statements  made  by  appellant  in  his  testimony 
of  matters  not  previously  disclosed,  and  impossible  of  contradiction  except  in 
rebuttal.  Besides,  it  is  always  within  the  discretion  of  the  court  to  admit,  in 
rebuttal,  evidence  which  in  strictness  should  have  been  produced  in  chief. 
Smith  V.  Mayer,  3  Colo.  210. 
The  judgment  should  be  affirmed. 

.,  We  concur:   Macon,  C.  ;  Bisino,  C. 

By  thb  Court.    Por  the  reasons  given  in  the  foregoing  opinion  the  ]udg« 
ment  is  affirmed. 


ao  Colo.  431)  Atchison,  T.  &  S.  F.  E.  Co.  tj.  Betts. 

{Supreme  Court  of  Colorado.    November  18»  1887.) 

1.  Railroad  Companibb— Stock-Killiwg  Cases— Statutes— Extbatebritorial  Effect. 

The  Colorado  statute  relating  to  the  liability  of  railroads  forstock  killed,  fixes  an 
unqualified  liability  a^cainstthe  company.  Held^  in  an  action  in  Colorado  forstock 
killed  in  New  Mexico,  that  in  the  absence  of  proof  of  the  New  Mexico  statute  the 
existence  of  such  law  in  New  Mexico  will  not  be  presumed. 

2.  Same— Stock  Running  at  Large. 

On  the  trial  of  an  action  brought  in  Colorado,  the  right  having  accrued  in  New 
Mexico,  the  court  instructed  the  jury  that  defendant  company  was  liable  for  the 
value  of  a  mule,  if  killed  by  its  gross  negligence,  and  that  it  was  so  liable  under 
common-law  principles,  without  regard  tu  the  statutes  of  New  Mexico.  There  was 
no  evidence  as  to  defendant's  gross  negligence,  but  it  showed  that  plaintiff  had 
turned  the  animal  loose  in  the  evening,  and  found  it  killed  on  defendant's  track  in 
the  morning.  Held,  that  the  facts  shown  would  not  at  common  law  warrant  a  re- 
covery.* 

Commissioners'  decision.  Appeal  from  Las  Animas  county  court. 
This  was  an  action  brought  by  appellee,  F.  G.  Betts,  against  the  appellant, 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  before  a  justice  of  the 
peace  of  Las  Animas  county,  for  the  value  of  a  mule  which  had  been  killed 
upon  the  railroad  of  appellant.  From  the  judgment  of  the  justice  an  appeal 
was  taken  to  the  county  court,  and  trial  was  there  had  de  novo  and  to  a  jury. 
.  All  the  evidence  given  at  the  trial  was  the  testimony  of  appellee,  which 
was  as  follows:  "I  am  plaintiff  in  this  cause.  In  the  month  of  December,  A. 
D.  1882, 1  owned  a  mule  which  was  killed  by  defendant.  I  lived  at  said  ticne 
in  the  city  of  Albuquerque,  territory  of  New  Mexico.  I  was  using  at  said 
time  the  mule  which  was  killed,  with  other  teams.  There  was  no  hay  in 
town,  I  turned  the  mule  which  was  killed  loose  with  the  other  animals  which 
I  was  using  in  the  town  of  Albuquerque,  and  about  one-half  mile  from  the 
depot  of  defendant,  in  said  town.  It  was  in  the  evening  when  the  mule  was 
turned  loose,  and  I  found  it  the  next  day  about  11  o'clock,  lying  upon  the  track 

*At  common  law,  a  rail  road*  corporation  was  under  no  obligatidn  to  fence  its  track  or 
provide  cattle-guards,  where  its  line  traversed  improved  land.  Railroad  Co.  v,  Wal- 
brink,  (Ark.)  1  8.  W.  Kep.  646 ;  Ward  v.  Kailroad  Co..  4  Fed.  Repv  862. 
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of  defendant,  dead.  It  was  lying  in  the  depot  yards  near  the  depot  of  defend- 
ant, with  its  head  lying  across  the  rail  of  one  track.  I  examined  the  mule, 
and  found  that  one  side  of  its  head  was  mashed,  and  its  skull  broken.  I 
skinned  that  part  of  the  head  which  was  injured,  and  found  the  skull  was 
mashed  and  broken.  The  mule  was  worth  two  hundred  dollars.  The  tracks 
made  by  the  mule  indicated  that  it  was  struck  18  or  20  feet  away  from  where 
it  lay,  on  another  track,  by  the  cars  of  defendant.  Had  notice  describing  the 
mule,  cause  of  its  death,  and  value  made  out,  sworn  by  me,  and  served  on 
the  station  or  depot  agent.  Had  an  appraisement  made  by  two  persons,  who 
valued  the  mule  at  two  hundred  dollars.  The  notice  and  appraisement  were 
sent  to  Topeka  to  the  claim  agent  of  defendant,  and  I  was  not  able  to  get  the 
papera  returned  to  me." 

The  witness  was  here  asked  the  following  questions  by  plaintiff's  attorney: 
"How  did  defendant  operate  the  road  at  that  place  with  regard  to  runnning 
its  trains  and  switch-engines?"  Question  objected  to  by  defendant  as  im- 
material, and  not  showing  any  connection  with  the  injury  to  the  animal. 
Objection  overruled,  and  exception  by  defendant.  ^^Arisioer,  The  defendant 
was  in  the  habit  of  running  its  switch-engines -rapidly  in  and  about  the  depot 
yards."  The  witness  was  asked  the  following  question:  "What  was  the  cus- 
tom of.  the  people  in  and  around  Albuquerque  as  to  allowing  their  stock  to 
run  at  large?"  Objected  to  by  defendant  as  immaterial  to  the  issues  of  the 
case.  Objections  oveiTuled,  and  the  defendant,,  by  its  counsel,  then  and  there 
excepted.  "A.  It  was  the  custom  of  Mexicans  and  Americans  to  allow  their 
stock  to  run  at  large  there,  and  a  large  number  of  stock  was  running  loose  in 
the  vicinity.  Q,  State  whether  the  fact  that  large  numbers  of  stock  were 
running  at  large  was  known  to  the  agents  and  employes  of  defendant  at  said 
time?"  Objected  to  by  defendant  as  immaterial  to  the  issues.  Objection 
overruled,  and  defendant,  by  its  counsel,  then  and  tliere  excepted.  ''A.  The 
agents  and  employes  of  defendant  knew  that  such  was  true.  Q.  State 
whether  the  defendant  by  any  of  its  agents  admitted  the  killing  of  the  mule." 
Objected  to  by  defendant  for  the  reason  that  such  admissions  would  not  bind 
defendant,  and  that  no  agency  was  shown.  Objection  overruled,  and  de- 
fendant, by  its  counsel,  then  and  there  excepted.  ".4.  The  agent  at  that 
point  said  if  defendant  killed  the  mule  it  would  pay  for  it."  The  witness 
further  testified  that  defendant  did  not  have  its  yards  or  tracks  in  Albu- 
querque fenced ;  that  defen^nt  used,  for  a  switch-engine,  an  ordinary  engine, 
and  not  a  double-header.  There  was  a  good  deal  of  business  done  at  that 
point  by  jdef endant,  and  defendant  run  its  switch-engines  very  rapidly,  night 
and  day,  both  forward  and  backward.  Albuquerque  is  situated  in  a  stock 
country,  where  stock-raising  is  the  principal  business. 

On  cross-examination,  witness  testified  that  he  lived  in  the  city  of  Albu- 
querque, New  Mexico,  at  the  time  the  mule  was  killed,  and  about  one-half 
mile  from  the  depot  and  yards  of  defendant,  and  that  he  turned  the  mule  loose 
at  his  place  of  residence  in  the  evening,  and  found  it  dead  upon  the  track  of 
defendant,  and  in  the  yards  of  defendant  in  said  town  of  Albuquerque.  Did 
not  know  how  the  mule  was  killed,  but  from  the  circumstances  as  stated  on 
difect  examination.  This  was  all  the  evidence  offered  by  either  of  said  par- 
ties to  said  cause. 

The  second  instruction  asked  by  the  plaintiff  below,  and  given  by  the  court 
to  the  jury,  was  as  follows:  "If  the  defendant  railroad  company,  by  gross 
negligence,  killed  plaintiff's  mule,  then  the  defendant  is  liable  for  the  dam- 
ages, and  is  so  liable  under  common-law  principles,  without  regard  to  the 
statutes  of  Kew  Mexico. " 

The  third  and  sixth  instructions  asked  by  defendant,  and  refused  by  the 
court,  were  as  follows:  "(3)  If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  turned  his  mule  loose  in  the  city  of  Albuquerque,  New  Mexico, 
and  allowed  it  to  stray  upon  the  track  of  the  defendant,  where  it  was  killed 
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by  defendant,  then  the  plaintiff  was  guilty  of  negligence,  and  cannot  re- 
cover the  value  of  the  pule."  "(6)  If  the  jtiry  believe,  from  the  evidence, 
that  the  plaintiff  allowed  the  mule,  for  the  value  of  which  this  suit  is  brought, 
to  stray  upon  the  track  of  defendant,  and  was  there  killed  by  the  cars  or 
engines  of  defendant,  then  the  plaintiff  was  guilty  of  negligence,  and  can- 
not recover  in  this  action." 

The  jury  returned  a  verdict  for  the  appellee,  plaintiff  below,  in  the  sum  of 
$200,  and  the  appellant,  defendant  below,  moved  for  a  vacation  thereof,  and 
for  a  new  trial,  for  the  following  reasons:  (1)  That  the  verdict  In  said  cause 
is  contrary  to  the  evidence;  (2)  that  said  verdict  is  contrary  to  the  law  in  said 
cause;  (3)  that  the  court  erred  in  admitting  the  testimony  of  plaintiff  con- 
cerning the  manner  of  running  the  engines  in  yards  of  defendant,  over  ob- 
jections of  defendant ;  (4)  that  the  court  erred  in  admitting  the  testimony  of 
plaintiff  with  regard  to  the  general  custom  of  allowing  stock  to  run  at  large 
in  Albuquerque,  and  that  defendant,  by  its  agents,  had  knowledge  of  this 
fact;  (5)  the  court  erred  in  refusing  the  third  and  sixth  instructions  asked  by 
defendant;  (6)-  the  court  erred  in  giving  the  second  instructiom  asked  by 
plaintiff. 

The  court  overruled  the  motion  for  a  new  trial,  and  gave  judgment  for  ap- 
pellee, plaintiff  below,  upon  the  verdict.  The  appellant  duly  excepted,  and 
brings  the  case  here  by  appeal,  and  assigns  errors  as  follows:  '* First,  The 
court  erred  in  admitting  improper  testimony  for  and  on  behalf  of  the  plain- 
tiff in  this:  that  it  erred  in  permitting  the  plaintiff  to  testify  as  to  the  manner 
of  operating  defendant's  road  with  regard  to  running  its  trains  and  switch- 
engines  in  the  depot  yard  at  Albuquerque;  also  in  permitting  the  plaintiff  to 
testify  as  to  the  custom  of  the  people  in  and  around  Albyiquerque  in  allowing 
their  stock  to  run  at  large,  and  that  this  custom  was  known  to  the  agents  of 
the  company;  all  of  which  testimony,  as  shown  in  folios  17  to  20,  was  admit- 
ted over  the  objection  of  the  defendant.  Second.  The  court  erred  in  in- 
structing the  jury,  at  the  instance  of  the  plaintiff,  that  the  defendant  company 
was  liable  in  the  premises  if  the  animal  in  controversy  was  killed  by  gross 
negligence;  there  being  no  evidence  whatever  in  the  cause  to  establish  gross 
negligence,  or  any  negligence  whatever,  on  the  part  of  defendant  company. 
Third.  The  court  erred  in  refusing  to  give  to  the  jury  the  third  and  sixth 
instructions,  and  each  of  them,  asked  by  the  defendant.  Fourth.  The  court 
erred  in  overruling  the  motion,  for  a  new  trial.  Fifth.  The  verdict  is 
against  the  law  and  the  evidence,  wherefore  said  appellant  prays  that  the  said 
judgment  may  be  reversed  and  set  aside." 

C  B.  Gast,  for  appellant.    /.  0.  Packer^  for  appellee. 

Stallcup,  C.  Were  the  facts  shown  sufficient  to  warrant  the  judgment 
for  the  value  of  the  mule?  In  this  state  we  have  a  statute  fixing  an  unquali- 
fied liability  against  a  railroad  company  for  stock  killed  by  it  in  the  operation 
of  its  railroad  business,  which  is  as  follows:  "That  every  railroad  or  railway 
corporation  or  company,  operating  any  line  of  railroad  or  railway,  or  any  branch 
thereof,  within  the  limits  of  this  state,  which  shall  damage  or  kill  any  horse, 
mare,  gelding,  filly,  jack,  jenny,  or  mule,  or  any  cow,  heifer,  bull,  ox,  steer, 
or  calf,  or  any  other  domestic  animal,  by  running  any  engine  or  engines,  car 
or  cars,  over  or  against  any  such  animal,  shall  be  liable  to  the  owner  of  such 
animal  for  the  damages  sustained  by  such  owner  by  reason  thereof. "  It  is 
urged  upon  the  part  of  the  appellee  here  that  our  courts  will  presume  that  the 
laws  of  New  Mexico  on  this  subject  are  the  same  as  our  own.  To  go  that  far 
upon  presumption  would  be  against  reason  and  the  current  of  authority. 
Neither  can  it  be  said  that  this  statute  makes  the  liability  rest  upon  the  neg- 
ligence of  the  railroad  company,  nor  upon  the  assumption  that  all  killing  of 
stock  by  railroad  companies  in  the  operation  of  their  engines  and  cars  upon 
their  tracks  is  negligent,  and  that  such  negligence  is  shown  by  proof  of  the 
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killing;  for  there  is  no  such  expression  in  the  statute,  and  such  assumption 
or  conclusion  therefrom  would  be  against  reason,  principle,  and  the  adjudica- 
tions of  the  courts  on  the  subject  of  negligence  in  such  cases.  The  case  of 
Walsh  V.  Railroad  Co.,  8  Nev.  Ill,  was  a  case  for  the  killing  of  a  cow  which 
had  strayed  on  defendant's  railroad  track,  in  the  western  part  of  the  town  of 
Gold  Hill,  in  Storey  county,  I^evada.  In  the  decision  of  the  case  the  court 
say:  *'But  it  is  not  the  law  that  the  mere  killing  of  a  domestic  animal  by  a 
railroad  train  is  evidence  of  negligence.  This  question  has  frequently  been 
before  the  courts,  and  invariably  ruled  against  the  plaintiff,  except  where  the 
general  rule  of  law  is  abrogated  by  positive  statute.  The  fact  of  killing  an 
animal  of  value  by  the  company's  engines,  says  Redfleld,  is  not  prima  facie 
evidence  of  negligence.  1  Redf.  K.  R.  465.  And  it  is  so  ruled  in  the  follow- 
ing cases:  Scott  v.  Railroad  Co,,  4  Jones,  (N.  C.)  432;  Railroad,  Co.  v.  Means, 
14  Ind.  80;  Railroad  Co.  v.  Reedy,  17  111.  580;  Railroad  Co.  v.  Patchin,  16 
Til.  198." 

It  will  be  seen,  by  the  language  used  in  our  statute  creating  this  liability, 
that  it  is  independent  of  any  question  or  element  of  negligence;  neither  can, 
such  imposition  of  the  liability  be  regarded  as  a  penalty,  for  there  is  nothing 
prohibited  or  commanded  by  the  statute,  nor  any  wrong  defined  or  declared 
thereby.  The  statute  is  novel,  and  does  not  rest  upon  any  general  or  com- 
monly accepted  principles  of  law.  We  see  in  such  a  statute  that  the  declared 
policy  of  the  state  is  to  foster  the  stock-growing  industry,  and  that  the  railroad 
companies,  to  this  extent,  shall  bear  the  whole  burden  of  loss  occasioned  by  the 
conflict  or  accidental  collisions  which  may  occur  in  carrying  on  the  business  of 
the  railroads,  and  the  business  of  stock-growing  within  the  state.  Such  stat- 
ute will  be  confined  in  its  operation  to  the  limits  of  our  own  state,  and  its  adop- 
tion elsewhere  will  not  be  presumed,  in  the  absence  of  proof  of  the  fact. 
Besides,  if  there  is  such  a  law  in  New  Mexico,  it  would  be  a  law  of  the  leg- 
islature of  New  Mexico,  and  courts  do  not  take  judicial  notice  of  the  stat- 
utes of  other  states, — they  must  be  shown  like  other  facts.  Polk  v.  Butter- 
field,  9  Colo.  325, 12  Pac.  Rep.  216;  also  section  887,  Code  Civil  Proc.,  which 
provides  how  the  proof  may  be  made.  So  it  follows  that  we  cannot  presume  the 
existence  of  such  law  in  New  Mexico,  and,  in  the  absence  of  the  proof  of  the 
laws  of  New  Mexico,  no  matter  what  their  provisions  may  be,  they  are  un- 
availing to  sustain  the  j  udgment.  Neither  can  our  statute  referred  to  sustain 
the  judgment,  for  the  reason  that  the  wrong  or  acts  constituting  the  cause  of 
action  occurred  beyond  the  limits  of  this  state,  so  the  statute  can  have  no  ap- 
plication to  this  cause  of  action. 

In  the  consideration  of  a  statute  in  the  case  of  Whiiford  v.  Railroad  Co., 
28  N.  Y.  465,  we  have  the  following  from  the  decision  of  the  court  in  the 
opinion  delivered  by  Denio,  J. :  "I  have  thus  far  assumed,  without  a  formal 
statement  of  the  principle,  that  the  statute  referred  to  has  no  force  beyond 
the  limits  of  the  state  of  New  York.  This  is  an  elementary  doctrine,  and  the 
contrary  was  not  insisted  upon  as  a  general  rule  in  the  argument.  The  laws 
of  New  York  have  no  greater  operation  in  respect  to  transactions  which  take 
place  wholly  within  the  territory  of  New  Granada  than  the  laws  of  that  re* 
public  have  in  regard  to  New  York  transactions.  It  is  no  doubt  within  the 
competency  of  the  legislature  to  declare  that  any  wrong,  which  may  be  in- 
flicted upon  a  citizen  of  New  York  abroad,  may  be  redressed  here  according 
to  the  principles  of  our  law,  if  the  wrong-doer  can  be  found  here,  so  as  to  be 
subjected  to  the  jurisdiction  of  our  courts;  but  as  we  could  not,  by  any  legis- 
lation of  this  kind,  put  an  end  to  the  liability  of  the  party  to  the  lex  loci,  or 
divest  the  foreign  government  of  its  jurisdiction  over  the  case,  such  a  statute 
would  rarely  be  just  in  its  operation,  and  would  be  more  likely  to  lead  to  con- 
fusion and  oppression  than  to  any  beneficial  results,  m  m  m  This  limita- 
tion upon  the  operation  of  the  laws  of  a  country  is  quite  consistent  with  the 
practice  which  universally  prevails,  by  which  the  courts  of  one  country  en- 
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tertain  suits  in  relation  to  causes  of  action  which  arise  in  another  country* 
when  the  parties  come  here,  so  as  to  be  made  subject  to  their  jurisdiction." 
To  the  same  effect  are  Bank  v.  Earle,  13  Pet.  519;  Needham  v.  Railway  Co,^ 
38  Vt.  307,  308. 

It  is  claimed  on  the  part  of  the  appellee  that  the  judgment. is  sustained  by 
the  principles  of  the  common  law,  and  the  chHrge  to  the  jury  given  at  his  re- 
quest as  to  gross  negligence;  while  it  is  urged  in  behalf  of  appellant  that  our 
courts  should  presume  the  existence  of  the  common  law  in  New  Mexico,  and 
that,  by  the  principles  thereof,  the  facts  in  this  case  show  no  right  of  recov« 
ery  against  appellant.  It  is  evident  that,  under  the  principles  of  the  common 
law,  tlie  facts  shown  would  not  warrant  the  recovery.  Under  the  common 
law,  an  owner  turning  his  domestic  animals  at  large  was  thereby  guilty  of 
such  negligence  as  would  defeat  his  right  to  recover  for  injury  to  them,  while 
so  at  largo,  except  in  cases  of  gross  negligence.  The  evidence  in  this  case 
sliows  no  such  negligence.  In  no  view  of  the  case  does  the  evidence  show  a 
liability.  Railvmy  Co.  v.  Henderson,  13  Pac.  Eep.  910,  (in  this  court,  opin- 
ion filed  April  30th.) 

The  judgment  should  be  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 

Macon,  C.    I  concur  in  the  conclusion  reached. 

Rising,  C.    I  concur. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  county  court  is  reversed,  and  the  cause  remanded. 
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Keese  and  others  t>.  City  of  Denver  and  others. 

{SupretM  Omri  of  Colorado.    May  24,  1887.) 

\t  Municipal  Cobporations— CossTRUcnoN  op  Sewebs— Repeal  of  Statute  by  Impli- 
cation. 

The  Colorado  act  of  1877,  providing  a  charter  for  the  city  of  Denver,  gives  the 
right  to  establish  a  system  of  sewers,  and  to  alter,  open,  etc.,  sewers.  Act  February 
9, 18V0,  entitled  "An  act  to  enable  the  city  council  to  establish  a  system  of  sewers,'* 
^ovides  the  power  to  construct  sewers,  and  also  how  such  power  shall  be  exercised. 
Held,  that  the  act  of  1879  was  a  substitute  for  the  provisions  of  the  charter,  and  the 
council  must  be  governed  wholly  by  it. 

2.  Same — Ordinance — Petition  op  Kesidsnts. 

Act  Leg.  Colo.  February  19,  1879,  J  3,  provides  that  the  city  council  of  Denver 
shall  construct  sewers  in  a  district  when  the  majority  of  the  residents  jpeUtion  for 
it,  or  the  board  of  health  recommends  it.  An  ordinance  of  the  city  for  the  con- 
struction of  a  sewer  recited  that  it  was  enacted  in  accordance  with  the  petition  of 
the  citizens.  It  was  in  evidence  that  a  majority  of  the  residents  of  the  district  had 
not  i>etitloned.  Held^  that  the  question  ot  whether  the  majority  had  petitioned  or 
not  was  jurisdictional,  and  the  ordinance  could  not  be  sustained. 

3.  Same— Rights  op  Tax-Payers— Estoppel  by  Aoquibscenoe. 

Plaintiffs,  tax-payers,  had  allowed  a  city  to  complete  a  sewer,  and  then  filed  a 
bill  to  enjoin  the  collection  of  the  assessment  therefor,  alleging  that  the  city  was 
not  authorized  to  build  it.  Udd^  that  the  objection  was  jurisdictional,  and  the 
principles  of  estoppel,  through  failure  of  plaintifis  to  object,  did  not  apply. 

4.  Same — Right  to  Assess  Property — Police  Power. 

An  assessment  for  the  building  of  a  sewer  upon  the  frontage  of  a  lot  is  a  valid  ex* 
ercise  of  the  police  power. 
6.  Same— Mode  of  Assessment. 

The  cost  of  a  sewer  was  ascertained  by  a  city  engineer,  and  assessed  upon  *he 
property  by  an  arithmetical  calculation.    Held,  that  an  objection  that  it  was  not 
made  by  the  city  assessor,  as  required  by  the  city  cl:arter,  should  not  be  sustained, 
as  it  was  only  an  irregularity  that  could  not  affect  the  rights  of  a  tax-payer. 
6.  Same— Actions  to  Restbaik— Joinder  of  Parties  Plaintiff. 

An  action  was  brought  by  seven  plaintiffs,  who  each  had  a  separate  interest  in 
dibtiuct  pieces  of  real  estate,  to  restrain  the  sale  of  the  same  for  the  purposes  of  an 
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assessment  for  a  sewer;  the  action  being  brought  for  such  others  as  were  similarly 
situated  and  interested.    Held,  that  a  demurrer  for  defect  and  misjoinder  of  parties 
plaiutiflT  was  properly  overruled. 
Stallcdp,  C,  dissenting. 

Commissioners'  decision.     Appeal  from  district  court,  Arapahoe  county. 

Thomas  Keese  and  seven  others,  plaintiffs,  tax-payers  of  the  city  of  Denver, 
filed'  a  complaint  to  enjoin  the  sale  of  lands  owned  by  them  under  an  assess- 
ment for  the  building  of  a  sewer,  against  the  city  of  Denver  and  some  of  its 
officers,  defendants.    Judgment  for  the  defendants  and  plaintiffs  appealed. 

Marhham<&  Billon^  for  appellants.  Rogers  &  Cuthbert  and  /.  F.  8haff- 
roth,  for  appellees. 

Rising,  C.  This  action  was  brought  by  the  plaintiffs  to  restrain  the  sale 
of  real  estate  described  in  the  complaint,  for  the  purpose  of  collecting  an  as- 
sessment placed  thereon  to  pay  for  the  construction  of  a  sewer,  constructed 
under  the  direction  of  the  city  council  of  the  city  of  Denver.  There  are  seven 
plaintiffs,  and  each  has  a  separate  interest  in  distinct  portions  of  said  real  es- 
tate, and  there  is  no  joint  interest  of  any  of  the  plaintiffs  in  any  portion  of 
such  real  estate,  and  the  same  relief  is  asked  for  all  other  persons  similarly 
situated  and  interested  as  for  themselves.  Demurrer  to  complaint  for  defect 
and  misjoinder  of  parties  plaintiff,  and  that  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  actiou.  Demurrer  overruled,  and,  upon 
trial,  judgment  dismissing  bill  of  complaint,  from  which  judgment  plaintiffs 
appeal. 

There  is  no  conflict  in  the  testimony,  and  the  objections  urged  against  the 
validity  of  the  sewer  assessments,  and  appellees*  answer  thereto,  are  based 
upon  the  provisions  of  the  charter  of  the  city  of  Denver,  approved  April  16, 
1877,  and  an  amendment  thereto  approved  February  19, 1879,  and  upon  the 
following  facts:  On  January  5,  1880,  the  council  passed  an  ordinance  iidopt- 
ing  the  system  of  drainage  and  limits  of  districts  as  shown  on  map  of  sewer 
districts  prepared  by  the  city  engineer,  so  far  as  the  same  applies  to  district 
No.  2,  as  the  system  of  sewers  for  said  sewer  district  No.  2.  On  May  6, 1880, 
the  following  communication  from  the  board  of  health  was  presented  to,  and 
adopted  by,  the  city  council :  "Gentlemen :  In  accordance  with  the  authority 
given  to  the  board  of  health,  in  section  three  of  an  act  passed  February  9, 1879, 
entitled  *An  act  to  enable  the  city  council  to  establish  a  system  of  sewerage,' 
we  respectfully  recommend  as  a  sanitary  measure  the  construction  of  district 
sewers  as  provided  by  ordinance.  We  further  recommend  that  the  district 
sewer  on  Sixteenth  street  be  constructed  this  year,  from  the  main  seWer  on 
Wyncoop  street  to  Curtis  street;  also  that  district  sewer  on  Eighteenth  street 
be  constructed  this  year  from  the  main  sewer  on  Wyncoop  street  to  Lawrence 
street."  An  ordinance  establishing  the  Thirteenth-street  sewer  district,  and 
providing  for  the  construction  of  a  sewer  therein,  was  passed  by  the  city 
council,  and  approved  by  the  mayor,  on  the  sixths  day  of  March,  1882,  and  was 
duly  published.  A  majority  of  the  property  holders  resident  in  said  district 
did  not  sign  a  petition  for  the  construction  of  said  sewer,  but  said  ordinance 
recites  that  it  is  enacted  "in  accordance  with  the  petition  of  the  citizens"  in 
said  district.  On  July  5,  1883,  the  city  council,  by  resolution,  instructed  the 
city  engineer  tp  compute  the  total  cost  of  the  sewer,  including  interest  on 
warrants  already  issued  up  to  January  1,  1884,  and  including  the  cost  of  col- 
lecting the  assessments;  and  on  September  6,  1883,  the  city  engineer  reported 
to  the  city  council  the  total  cost  of  the  sewer  to  be  ^113,016.80,  which  report 
was  adopted,  and  on  the  same  day  the  city  council,  by  resolution,  instructed 
the  city  engineer  to  make  a  plat-book  of  said  sewer,  and  report  the  same  to 
the  council  for  approval.  On  October  8,  1883,  the  city  engineer  presented 
to  the  council  a  book  of  plats,  showing  the  area  and  tax  of  each  lot  or  pan^l 
of  land  in  said  sewer  district,  and  the  council  by  resolution  adopted  the  assess- 
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ments  of  sewer  tax  against  lots  and  parcels  of  land  in  said  district,  as  shown 
in  said  book  of  plats,  subject  to  such  changes  and  equalization  as  might  there- 
after be  made  by  action  of  the  council,  and  resolved  that  a  committee  of  three 
be  appointed  as  a  board  of  equalization  to  hear  and  adjust  complaints  as  to 
the  assessment  of  sewer  tax  made  against  property  in  said  district,  and  ap- 
pointed as  such  committee,  C.  Gove,  G.  N.  Billings,  E.  P.  McPhilomy.  Due 
notice  of  the  time  and  place  of  the  meeting  of  this  committee  was  given,  and 
the  committee  sat  for  five  consecutive  days,  and  on  the  twentieth  day  of 
October,  1883,  reported  to  the  council  that  no  complaints  had  been  made  as  to 
the  legality  of  the  assessment,  or  its  manner  of  make-up,  and  recommended 
that  the  estimate  of  the  engineer  be  made  the  assessments,  and  the  lots  assessed 
as  per  the  accompanying  abstract.  On  the  same  day  the  following  resolution 
was  adopted  by  the  council:  "Resolved,  that  the  lots  and  parcels  of  lots,  men- 
tioned in  the  abstract  of  lots  and  assessments  accompanying  the  report  of  the 
committee,  be  assessed  at  the  sums  therein  mentioned,  and  that  the  abstract 
and  plats  be  forwarded  to  the  county  clerk  and  recorder  of  Arapahoe  county, 
with  instructions  to  extend  the  assessments  with  other  taxes  upon  the  lots  and 
parts  of  lots  therein  mentioned."  The  contract  for  the  construction  of  said 
sewer  was  let  on  the  thirtieth  day  of  March,  1882. 

AH  the  questions  presented  by  the  briefs  of  counsel  are  raised  by  the  issues 
made  by  the  pleadings.  The  ordinance  of  March  6, 1882,  for  the  establish- 
ment of  the  Thirteenth-street  sewer  district,  and  the  construction  of  a  sewer 
therein,  recites  that  it  was  enacted  in  accordance  with  the  petition  of  the  citi- 
zens in  said  district.  In  their  argument,  counsel  for  appellants  first  attack 
the  validity  of  the  tax  or  assessments,  upon  the  ground  that  the  petition  for 
the  establishment  and  construction  of  said  sewer  was  not  signed  by  a  majority 
of  the  property  holders  resident  in  said  district,  and  that  the  board  of  health 
did  not  recommend  the  construction  of  such  sewer,  and  that  no  recommend- 
ation of  the  board  of  health  was  approved  by  the  city  council.  These  objec- 
tions are  based  upon  the  provisions  of  section  3  of  the  amendment  to  the  city 
charter,  approved  February  19,  1879,  which  provisions  are  that  "the  city 
council  shall  cause  sewers  to  be  constructed  in  any  district,  whenever  a  ma- 
jority of  the  property  holders  resident  therein  shall  petition  therefor,  or  when- 
ever the  board  of  health  recommend  the  same  as  necessary  for  sanitary  reasons, 
and  said  recommendation  is  approved  by  the  city  council."  The  evidence 
clearly  shows, that  a  majority  of  the  property  holders,  resident,  in  said  district, 
did  not  petition  for  the  construction  of  said  sewer.  To  authorize  the  city 
council  to  act,  under  the  provisions  of  said  amendment,  there  must  be  a  peti- 
tion of  property  holders,  or  a  recommendation  of  the  board  of  health,  as  re- 
quired by  section  3,  and  a  petition  not  complying  with  the  requirements  of 
said  section  did  not  authorize  the  council  to  act  thereunder.  The  grants  of 
powers  to  make  local  assessments  are  strictly  construed,  and  must  be  strictly 
followed.  Merritt  v.  Portchester,  71  N.  Y.  309;  Allen  v.  Qaloeston,  61  Tex. 
302.  Every  material  requirement  of  the  charter  must  be  strictly  complied 
with  before  there  can  be  any  liability  of  adjoining  lots  for  such  work.  Mas^ 
sing  V.  Ames,  37  Wis.  645;  Pound  v.  Chippewa  Co,,  43  Wis.  63;  Columbus 
V.  Story,  35  Ind.  97;  Covington  v,  Casey ,  3  Bush,  698;  In  re  87iarpt  56  K. 
Y.  257;  Kyle  v.  Martin,  8  Ind.  34. 

The  general  rule  is  laid  down  by  Judge  Dillon  in  his  work  on  Municipal 
Corporations,  (section  800,)  and  is  as  follows:  "  Where  the  power  to  pave  de- 
pends upon  the  assent  or  petition  of  a  given  number  or  proportion  of  the 
proprietors  to  be  affected,  this  fact  is  jurisdictional,  and  the  finding. of  the 
city  authorities  Or  council  that  the  requisite  number  had  assented  or  peti- 
tioned is  not,  in  the  absence  of  legislative  provision  to  that  effect,  conclusive; 
and  the  want  of  such  assent  makes  the  whole  proceeding  void,  and  the  non- 
assent  may  be  shown  as  a  defense  to  an  action  to  collect  the  assessment,  or 
may,  it  has  been  held,  be  made  the  basis  for  a  bill  in  equity  to  restrain  a  sale 
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of  the  owner's  property  to  pay  for  it."  The  ordinance  of  March  6, 1882,  can- 
not be  sustained  upon  the  petition  therefor. 

"Was  the  action  of  the  council  in  passing  the  ordinance  of  March  6,  1882, 
based  upon  tlie  recommendation  of  the  boai*d  of  health?  Had  the  ordinance, 
directing  the  construction  of  the  sewers  in  question,  been  silent  as  to  the 
ground  upon  which  the  council  acted,  more  difficult  questions  would  be  pre- 
sented than  are  presented  by  the  facts  in  this  case.  The  ordinance  is  not 
silent  on  this  subject.  It  expressly  declares  the  action  of  the  council  to  have 
been  in  pursuance  of  a  petition  of  property  owners.  Such  action  shows,  not 
only  a  total  absence  of  any  evidence  of  an  intention  to  base  it  upon  such  rec« 
ommendation,  but  positive  proof  that  the  action  was  not  induced  thereby. 
We  are  therefore  not  at  liberty  to  assume  that  the  action  of  the  council  was 
in  pui^uance  of  a  recommendation  of  the  board  of  health,  or  that  the  council 
intended  by  such  action  to  express  a  judgment  of  approval  of  such  recom- 
mendation. Not  only  does  the  unqualified  declaration  of  the  council  clearly 
and  unequivocally  state  the  exact  ground  upon  which  that  body  did  act,  but 
the  facts  strongly  corroborate  the  view  that  the  council  did  not  think  of  the 
recommendation  of  the  board  of  health,  or  attempt  to  act  under  it.  The  rec- 
ommendation was  made  to  a  preceding  council,  nearly  two  years  prior  to  the 
adoption  of  the  ordinance  in  question.  The  Thirteenth -street  sewer  district 
created  by  this  ordinance  is  not  the  district  to  which  the  ordinance  referred, 
but  a  new  district  carved  out  of  the. old  one.  The  ordinance  referred  to  in 
the  recommendation  of  the  board  of  health  adopted  a  system  of  sewerage  for 
district  No.  2,  as  marked  out  on  a  certain  plat  prepared  by  the  city  engineer, 
but  did  not  authorize  the  construction  of  any  of  the  sewers  thus  indicated. 

An  examination  of  the  plats  showing  the  system  of  sewers  for  district  No. 
2,  and  the  system  of  sewei-s  in  the  Thirteenth-street  sewer  district,  shows  that 
these  systems  are  so  radically  (jlifferent  that  the  construction  of  sewers  ih  the 
new  district  cannot  be  held  to  be  a  construction  of  sewers  as  provided  by  the 
ordinance  establishing  a  system  of  sewerage  for  district  No.  2,  to  which  the 
recommendation  related.  It  is  therefore  literally  true  that  the  board  of 
health  could  not  have  recommended  the  construction  of  sewers  as  they  were 
afterwards  authorized  by  the  ordinance  of  March  6,  1882.  The  action  of  the 
council  not  having  been  based  upon  the  recommendation  of  the  board  of 
health,  or  had  in  pursuance  thereof,  and  the  facts  showing  that  such  recom- 
mendation could  not  apply  to  the  sewers  constructed  under  the  ordinance  of 
1882,  it  follows  that  the  recommendation  of  the  board  of  health  has  no  bear- 
ing upon  the  case.  Whether  its  terms  complied  with  the  statutory  require- 
ments, or  whether  the  council  by  using  the  word  "adopted"  expressed  an  ap- 
proval thereof,  are  matters  of  no  importance  to  the  present  inquiry.  The  con- 
duct and  language  of  the  council,  in  adopting  the  ordinance  of  March  6, 1882, 
as  well  as  all  the  facts  in  the  case,  show  clearly,  either  that  the  council  had  no 
knowledge  of  the  recommendation  of  the  board  of  health,  and  the  action  of  the 
council  thereon  in  1880,  or  that  such  recommendation  was  ignored.  For  the 
foregoing  reasons,  the  sufficiency  of  the  recommendation  of  the  board  of  health 
will  not  be  considered. 

It  is  claimed  by  counsel  for  appellees  that  the  power  to  establish  and  con- 
struct sewers  was  vested  in  the  city  council  by  the  charter  of  1877,  and  that 
the  action  of  the  city  council  in  relation  to  the  construction  of  the  sewers  in 
the  Thirteenth-street  sewer  district  can  be  sustained  under  the  provisions  of 
that  charter,  defining  the  powers  of  the  city  council,  notwithstanding  any 
failure  of  the  council  to  comply  with  the  provisions  of  section  3  of  the  amend- 
ment of  1879,  to  the  charter,  relating  to  a  petition  by  property  holders,  or 
recommendation  of  the  board  of  health.  The  argument  in  support  of  this  po- 
sition is  that  the  city  council,  by  the  charter  of  1877,  was  authorized  to  con- 
struct sewers,  whenever,  in  the  judgment  of  the  council,  such  construction 
was  necessary,  and  that  the  amendment  of  1879  was  not  a  limitation  upon 
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the  power  conferred  by  the  charter;  that  the  provision  in  relation  to  the  con- 
struction of  sewers  upon  the  petition  of  a  majority  of  the  property  holders 
resident  in  any  district  should  be  held  to  be  a  delegation  of  power  to  such 
property  holders  to  compel,  by  petition,  the  city  council  to  exercise  the  power 
granted  by  the  charter;  that  the  amendment  of  1879  does  not  in  terms  repeal 
the  provisions  of  the  charter  of  1877,  granting  to  the  city  council  the  power 
to  construct  sewei*s,  and  that  if  the  two  statutes  can  be  construed  together  so 
as  to  give  effect  to  each,  this  should  be  done,  and  this  upon  the  well-settled 
principle  of  law  that  a  repeal  by  implication  is  not  favored  by  the  courts.  A 
statute  is,  by  implication,  a  repeal  of  all  prior  statutes  so  far  as  it  is  contrary 
and  repugnant  thereto,  and  upon  this  principle  a  statute  is  impliedly  repealed 
by  a  subsequent  one,  revising  the  whole  subject-matter  of  the  first. 

Does  the  statute  of  1879  revise  the  whole  subject  of  the  establishment  and 
construction  of  sewers,  as  found  in  the  charter  of  1877?  A  comparison  of 
the  statute  of  1879  with  the  statute  of  1877  is  one  of  the  means  to  be  used  in 
determining  this  question.  The  charter  of  1877  provides  (section  40)  that 
"the  city  council  shall  have,  subject  to  the  provisions  hereinafter  named,  the 
general  management  and  control  of  the  finances,  and  all  property,  real,  per- 
sonal, and  mixed,  belonging  to  the  corporation,  and  shall  likewise  have  power 
within  the  jurisdiction  of  the  city,  by  ordinance  not  repugnant  to  the  consti- 
tution of  the  United  States  or  the  constitution  of  the  state  of  Colorado — First, 
to  establish  a  system  of  sewerage;  ♦  ♦  ♦  sixth,  to  open,  alter,  abolish, 
widen,  extend,  establish,  grade,  pave,  or  otherwise  improve  and  keep  in  re- 
pair streets,  avenues,  lanes,  and  alleys,  sidewalks,  drains,  and  sewers,"  We 
think  the  foregoing  quotations  from  the  charter  of  1877  contain  all  the  pro- 
visions conferring  express  power  upon  the  city  council  in  relation  to  the  es- 
tablishment and  construction  of  sewers. 

The  act  of  1879  is  entitled  ''An  act  to  amend  an  act  entitled  *  An  act  to  re- 
duce the  law  incorporating  the  city  of  Denver,  and  the  several  acts  amenda- 
tory thereof,  into  one  act  and  to  revise  iand  amend  the  same  so  as  to  en- 
able the  city  council  to  establish  a  system  of  sewerage.'*'  Section  1  provides 
that  the  city  council  of  the  city  of  Denver  have  the  right  to  establish  and 
maintain  a  sewer  system,  which  shall  be  divided  into  three  classes,  viz.,  pub- 
lic, district,  and  private  sewers.  Section  2  provides  for  the  establishment  and 
construction  of  public  sewers,  and  for  the  payment  for  such  construction. 
Section  3  provides  for  the  establishment  and  construction  of  district  sewers, 
and  for  the  payment  of  the  cost  of  such  construction.  Section  4  relates  to 
private  sewers;  to  manner  of  contracting  for  the  construction  of  sewers;  to 
bonds  and  sureties  thereon  to  be  given  by  contractors;  to  provisions  of  ordi- 
nances relating  to  construction  of  sewers  as  to  making  an  appropriation  to 
pay  for  such  construction :  to  the  right  of  any  citizen  and  tax-payer  to  make 
complaint  to  the  city  council  that  any  work  is  being  done  contrary  to  contract, 
or  that  the  work  done  or  material  used  is  imperfect,  and  providing  for  a  hear- 
ing upon  such  complaint,  and  a  determination  thereof  by  the  council.  Sec- 
tion 5  provides  that  no  public  sewer  shall  be  constructed  until  the  ques- 
tion of  such  construction  shall  have  been  submitted  to  a  vote-  of  such  tax- 
payers of  the  city  as  are  legal  voters,  and  approved  by  a  majority  thereof.  By 
the  charter  of  1877,  the  city  council  was  empowered  to  establish  a  system  of 
sewerage,  arid  to  establish  sewers  and  td  keep  them  in  repair.  The  charter 
conferred  upon  the  council  the  naked  power  to  act  in  the  premises,  but  made 
no  provision  for  the  manner  in  which  the  power  should  be  exercised.  The 
statute  of  1879  was  enacted  to  cure  this  defect,  by  a  revision  of  the  whole 
subject-matter,  the  object  of  the  enactment  being  declared  in  the  title  to  be 
"lo  enable  the  city  council  to  establish  a  system  of  sewerage."  By  section  1 
of  the  law  of  1879,  the  city  council  was  empowered  to  establish  and  maintain 
a  sewer  system.  The  power  so  conferred  is  equal  in  extent  to  the  power  con- 
ferred by  the  charter,  and  must  have  been  intended  by  the  legislature  to  take 
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the  place  of  the  provisions  of  the  charter.  The  law  of  1879  not  only  confers 
upon  the  city  council  the  power  to  establish  and  maintain  a  sewer  system,  but 
it  provides  how  such  power  shall  be  exercised.  The  new  statute  covers  the 
whole  subject  of  the  old  one,  and  we  think  it  must  be  held  to  be  a  substitute 
for  it. 

In  Sedg.  St.  &  CJonst.  Law,  100,  note,  the  author  says:  "If  two  statutes  re- 
late to  the  same  subject-matter,  though  in  terms  not  repugnant  or  incon- 
sistent, if  the  latter  one  is  plainly  intended  to  prescribe  the  only  rule  that 
shall  govern,  it  will  repeal  the  earlier."  State  v.  Conkling,  19  Cal.  501,  to 
same  effect.  The  statute  of  1877  and  the  statute  of  1879  each  confer  the 
same  general  power  upon  the  city  council,  but  the  statute  of  1879  prescribes 
the  only  rule  that  shall  govern  in  the  exercise  of  that  power. 

In  Bartlet  v.  King,  12  Mass.  537,  545,  it  was  held  that  "a  subsequent 
statute,  revising  the  whole  subject-matter  of  a  former  one,  and  evidently  in- 
tended as  a  substitute  for  it,  although  it  contains  no  express  words  to  that  ef- 
fect, must,  on  the  principles  of  law,  as  well  as  in  reason  and  common  sense, 
operate  to  repeal  the  former. " 

The  rule  that  a  statute  which  appears  to  cover  the  whole  subject-matter  of 
a  former  statute  is  a  repeal  of  the  former,  is  laid  down  in  U.  S.  v.  Tynen^ 
11  Wall.  95;  WeeTcs  v.  Walcott,  15  Gray,  54;  Nichols  v.  Squire,  5  Pick.  168; 
Swann  v.  Buck,  40  Miss.  268;  Board  ComWs  v.  Potts,  10  Ind.  286;  Pierpont 
V.  Crouch,  10  Cal.  315.  We  think  the  statute  of  1879  is  a  substitute  for  the 
provisions  of  the  charter  of  1877,  relating  to  the  same  subject,  and  that  the 
action  of  the  city  council  must  be  governed  wholly  by  the  provisions  of  the 
statute  of  1879,  and  that  the  council  have  no  power  to  act  in  the  construction 
of  sewers  except  as  provided  in  that  statute.  The  statute  having  prescribed 
how  and  when  the  council  shall  act,  it  has  no  power  to  act  in  any  other  or 
different  manner. 

It  is  said  by  Judge  Field,  in  Zottman  v.  San  Francisco,  20  Cal.  96-102, 
that  "the  rule  is  general,  and  applies  to  the  corporate  authorities  of  all  mu* 
nicipal  bodies,  that  where  the  mode  in  which  their  power  on  any  given  sub- 
ject can  be  exercised  is  prescribed  by  their  charter,  the  mode  must  be  followed. 
The  mode  in  such  cases  constitutes  the  measure  of  power." 

It  is  urged  by  counsel  for  appellees  that  plaintiffs  are  estopped  from  now 
questioning  the  legality  of  the  assessment,  because  they  allowed  the  work  to 
progress  to  completion  without  making  any  objection.  The  legality  of  the 
assessment  is  attacked  upon  the  ground  that  the  city  council  was  not  author- 
ized to  cause  the  sewer  to  be  constructed,  and  hence  not  authorized  to  levy  an 
assessment  to  pay  for  its  construction.  The  objection  goes  to  the  origin  of 
the  proceedings  and  is  jurisdictional;  The  principles  of  estoppel  have  no  ap- 
plication to  the  facts  in  this  case.  City  of  Chicago  v.  Wright,  32  111.  192;  In 
re  Sharp,  56  N.  Y.  256. 

The  fifth  objection  made  by  the  appellants  is  that  the  assessments  are  ille- 
gal, in  that  they  are  not  based  upon  value,  benefits,  or  improvements.  This 
raises  the  question  of  the  validity  of  the  provision  of  the  statute  authorizing 
the  cost  of  sewers  to  be  assessed  against  the  property  in  the  district  according 
to  area.  The  doctrine  announced  in  Palmer  v.  Way,  6  Colo.  106,  is  decisive 
of  the  question.  It  was  there  held  that  an  assessment  of  the  cost  of  a  side- 
walk upon  frontage  was  a  valid  assessment  under  the  police  power,  and  the 
province  of  the  police  power  was  held  to  be  "the*preservation  of  order,  and  the 
making  of  such  rules  and  regulations  as  shall  be  conducive  to  the  health,  com- 
fort, and  protection  of  society,  and  not  primarily  the  raising  of  revenue." 
The  sewer  assessments  are  within  this  power.    Cooley,  Tax'n,  399. 

The  sixth  objection  made  by  appellants  is  that  assessments  were  not  made 
by  the  city  assessor  as  required  by  the  charter.  This  objection  goes  to  an 
irregularity  that  in  no  way  did  or  could  affect  the  rights  of  the  tax-payer. 
The  cost  of  the  sewer  is  to  be  ascertained  by  the  city  engineer,  and  the  assess- 
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ment  of  such  cost  upon  the  property  does  not  call  for  the  exercise  of  judgment 
or  discretion,  but  is  made  upon  an  arbitrary  mathematical  calculation.  We 
do  not  think  this  objection  should  be  sust^ned. 

The  ruling  of  the  court  below  upon  the  demurrer  to  the  complaint  being 
favorable  to  appellants,  their  appeal  does  not  necessarily  require  an  expression 
of  opinion  upon  that  ruling;  but  as  counsel  for  both  appellants  and  appellees 
have  argued  the  questions  presented  by  the  demurrer  at  considerable  length, 
we  will,  without  going  into  a  review  of  the  arguments  made  and  authorities 
relied  upon,  st^te  our  conclusions  upon  the  questions  presented.  The  two 
grounds  of  the  demurrer  may  be  treated  unitedly.  Mr.  Pomeroy,  in  his  able 
treatise  on  Equity  Jurisprudence,  has  collated  all  the  important  cases  upon 
the  question  of  equity  jurisdiction  in  cases  of  this  character,  and  after  an  ex- 
haustive review  and  comparison  of  the  cases,  has  expressed  his  conclusions, 
and  from  which  we  quote  the  following:  "Under  the  greatest  diversity  of 
circumstances,  and  the  greatest  variety  of  claims  arising  from  unauthorized 
public  acts,  private  tortious  acts,  invasion  of  property  rights,  violation  of  con- 
tract obligations,  and  notwithstanding  the  positive  denials  by  some  American 
courts,  the  weight  of  authority  is  simply  overwhelming  that  the  jurisdiction 
may  and  should  be  exercised  either  on  behalf  of  a  numerous  body  of  separate 
claimants  against  a  single  party  or  on  behalf  of  a  single  party  against  such  a 
numerous  body,  although  there  is  no  'common  title,'  nor  'community  of 
right'  or  of  'interest  in  the  subject-matter,'  among  these  individuals,  but 
where  there  is,  and  because  there  is,  merely  a  community  of  interest  among 
them  in  the  questions  of  law  and  fact  involved  in  the  general  controversy,  or 
in  the  kind  and  form  of  relief  demanded  and  obtained  by  or  against  each  in* 
dividual  member  of  the  numerous  body."  1  Pom.  Eq.  Jur.  §  269.  Equity  as- 
sumes and  exercises  jurisdiction  in  cases  of  this  character  in  order  to  prevent 
a  multiplicity  of  suits-.  1  Pom.  Eq.  Jur.  §  260.  The  rule  that  one  or  more 
plaintiffs  may  sue  for  the  benefit  of  all  others  similarly  situated  and  interested 
is  well  settled,  and  in  some  states  it  is  held  that  an  allegation  of  this  kind  is 
necessary  to  confer  equity  jurisdiction.  Bull  v.  Read,  13  Grat.  78;  Kennedy 
V.  City  of  Troy,  14  Hun,  308;  Wood  v.  Draper,  24  Barb.  187;  McClung  v. 
Livesay,  7  W.  Va.  329.  The  demurrer  was  prot>erly  overruled.  The  judg- 
ment should  be  reversed. 

I  concur:    Macon,  €• 

I  dissent:    Stallcup,  C. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  that  the 
city  council  of  the  city  of  Denver  was  without  jurisdiction  to  cause  the  con- 
struction of  the  sewer  in  question,  the  conclusion  arrived  at  in  the  foregoing 
opinion  is  approved,  and  the  decree  of  the  district  court  reversed,  and  the  cause 
remanded. 

Elbert,  J.,  did  not  sit  in  this  case«. 

(74  Cal.  266) 

Waggle  ©.  Worthy  and  another.    (No.  12,221.) 

{Supreme  Court  of  Oalifomicu    December  2,  1887.) 

1.  Covenant-- Action  for  Brea-ch— Discharge  in  Insolvency. 

To  an  action  for  breach  of  a  covenant  against  iucombrances.  given  in  a  deed  to 
land  dated  July.  1884,  which  was  subject  to  a  lien  of  a  judgment  rendered  in  March, 
1884,  defendant  pleaded  a  discharge  in  insolvency  in  February,  1884.  He/d  that, 
if  the  discbarge  were  a  bar  to  the  debt  on  which  judgment  was  entered,  it  should 
have  been  pleaded  at  that  time,  and  thejudgment  could  not  be  attacked  collaterally. 
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2.  Homestead— Abandonment — Sale  under  Execution,  and  Removal  pbom  Land. 

Under  Civil  Code  Cal.  g  1243.  providing  that  a  homestead  can  be  abandoned  only 
by  a  declaration  of  abandonment  of  grant,  one  who  had  claimed  a  homestead  in 
lands,  but  permitted  them  to  be  sold  under  judgment,  and  moved  out,  it  not  appear- 
ing that  this  former  homestead  was  worth  mure  than  $5,000,  and  that  steps  had  been 
taken  for  admeasuring  the  excess  as  provided  Id  section  1245  et  seq.,  cannot  claira  a 
homestead  in  other  lands. 

Commissioners'  decision.    In  bank, 

Appejil  from  superior  court,  Fresno  county;  R.  E.  Arrick,  Judge. 

William  M.  Waggle,  Sr.,  plaintiff,  sued  Robert  E.  Worthy  .and  Sarah  E. 
Worthy,  defendants,  to  recover  for  breach  of  a  covenant  of  warranty.  Judg^ 
ment  was  rendered  for  defendants,  and  plaintiff  appealed. 

Nourse  &  Church,  for  appellant.     Terry  &  Terry y  for  appellees. 

Hayne,  C.  This  an  action  upon  a  covenant  against  incumbrances  implied 
by  statute  from  the  use  of  the  word  "grant"  in  a  conveyance  of  real  property. 
Civil  Code,  §  1113.  The  conveyance  was  made  on  July  5, 1884.  The  breach 
alleged  is  that  the  property  was  at  the  date  of  the  deed  subject  to  the  lien  of  a 
judgment  "suffered"  by  the  vendor  for  $840.30,  docketed  on  the  twenty-firat  of 
March,  1884,  under  which  the  property  was  sold,  and  subsequently  redeemed  by 
the  plaintiff.  The  cause  was  submitted  on  briefs,  but  no  brief  for  respondent 
is  on  file.  So  far  as  we  can  gather,  the  defenses  were  two,  viz.:  (1)  That  on 
February  12, 1884,  the  vendor  had  filed  her  petition  in  insolvency,  and  received 
her  discharge  from  such  claims  as  existed  at  the  date  of  filing  her  petition; 
and  (2)  that  the  property  was  the  homestead  of  the  vendor,  and  therefore  was 
not  subject  to  the  lien  of  the  judgment.  The  court  below  gave  judgment  for 
the  defendants,  and  the  plaintiff  appealed. 

1.  The  discharge  in  insolvency  could  only  affect  such  debts  as  existed  at  the 
time  of  the  filing  of  the  petition,  viz.,  on  February  12, 1884,  (Civil  Code,  §  51;) 
and  this  is  all  that  the  discharge  in  question  purported  to  do.  The  claim  aris- 
ing from  the  breach  of  a  covenant  made  subsequently  was  not  affected  by  it.  It 
may  be  that  the  debt  upon  which  the  judgment  against  the  vendor  was  ob- 
tained was  within  its  operation.  But  that  matter  was  concluded  by  the  judg- 
ment. If  the  discharge  was  not  pleaded  in  that  action,  it  was  waived.  If  it 
was  pleaded,  and  disregarded  by  the  court,  the  judgment,  however  erroneous, 
was  not  void,  and  is  not  subject  to  collateral  attack.  The  defendants  cannot 
retry  that  action  here.  ^ 

2.  The  homestead  claimed  by  the  defendants  to  have  prevented  the  lien  of 
the  judgment  from  attaching  to  the  property  was  declared  on  June  1,  1881. 
To  show  the  invalidity  of  this  alleged  homestead,  the  plaintiff  proved  that  the 
vendor  had  declared  a  homestead  on  other  land  on  March  21, 1873;  and  in  re- 
ply the  defendants  proved  that  this  last-mentioned  homestead  had  (previously 
to  the  declaration  of  the  other  homestead)  been,  levied  upon  and  sold  under 
two  judgments  rendered  by  a  justice  of  the  peace.  In  relation  to  this  the 
vendor  testified  as  follows:  "  Immediately  after  the  sale  of  my  first  homestead, 
the  purchaaer,  Jacobs,  demanded  possession  of  me,  and  as  I  was  poor,  and 
dreaded  a  lawsuit,  I  gave  up  possession,  and  moved  off  the  land.  Jacobs 
went  into  possession,  and  since  that  time  I  have  claimed  no  interest  in  the 
said  land  embraced  in  my  first  homestead."  But,  so  far  as  this  record  shows, 
the  sale  to  Jacobs  was  of  no  effect.  A  homestead  is  exempt  from  execution, 
and,  if  the  land  was  worth  more  than  $5,000,  (which  does  not  appear,)  the 
proceedings  provided  by  the  Code  for  admeasuring  the  excess  (Civil  Code.  § 
1245  et  seq,)  should  have  been  taken.  This  not  having  been  done  the  at- 
tempted sale  was  void.  The  homestead  still  existed,  and  was  not  abandoned 
by  the  claimants  moving  off  the  premises.  In  this  state,  "a  homestead  can 
be  abandoned  only  by  a  declaration  of  abandonment,  or  a  grant  thereof,  ex- 
excuted  and  acknowledged"  etc.  Civil  Code,  §  1243.  It  results  that  the  first 
homestead  w<is  a  valid  and  subsisting  homestead  at  the  time  the  second  was 
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attempted  to  be  declared.  A  party  cannot  have  two  homesteads,  and,  if  he 
attempts  to  acquire  a  second,  while  the  first  is  in  force,  the  second  is  void. 
The  second  "homestead"  being  void  did  not  prevent  the  lien  of  the  judgment 
from  attaching  to  the  land  conveyed  to  the  plaintiff. 

We  therefore  advise  that  the  order  denying  a  new  trial  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(74  Cal.  2SS) 

Shaw  v.  Statler.    (No.  11,661.) 

(Supreme  Court  of  Oalifomta.    December  2,  1887.) 

CouNTTRs — Liabilities — Payment  of  Demands — Pbiorities. 

Const.  Cal.  art.  11,  g  18,  provides  that  no  county  shall  incur  any  liability  or  indebt- 
ediiestfin  any  manner  or  for  any  purpose,  exceeding  in  any  year  its  annual  income, 
without  a  two-thirds  vote  of  the  electors.  County  government  act,  {J  77,  provides 
thatclaimsshall  be  paid  *'  according  to  the  priority  of  time  in  which  they  were  pre- 
sented." Petitioner  had  a  warrant  issued  on  a  valid  claim.  There  was  money 
enough  in  the  fund  on  which  it  was  drawn  to  pay  it  and  all  other  warrants  on 
claims  accruing  during  that  fiscal  year.  The  treasurer  refused  to  pay  it,  because 
there  were  not  funds  enough  for  it  and  outstanding  warrants  for  former  years  pre- 
viously presented.  Held,  that  the  income  of  each  year  must  be  wed  to  pay  the  debts 
of  that  year,  and  section  77  of  the  county  government  act  must  apply  primarily,  as 
between  the  warrants  of  any  given  year.    TEMPiiE,  J.,  dissents. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  San  Diego  county;  W.  T.  McNealy,  Judge. 

Shaw  petitioned  for  a  writ  of  mandamus  to  compel  Statler,  defendant, 
treasurer  of  San  Diego  county,  to  pay  two  warrants.  The  court  granted  it 
as  to  one,  but  denied  it  as  to  tlie  other.  Defendant  appealed  from  the  judg- 
ment granting  the  writ.  ^ 

B.  W.  HendrickSy  for  appellant.     Works  &  Titus,  for  respondents. 

Hayne,  C.  Application  for  writ  of  mandamus  to  compel  the  payment  by 
the  treasurer  of  San  Diego  county  of  two  warrants  which  had  been  duly  is- 
sued. The  cotirt  below  granted  the  writ  as  to  the  first  warrant,  (No.  54,) 
and  denied  it  as  to  the  second,  (No.  602.)  The  petitioner  has  not  appeJaled 
from  the  judgment  denying  the  writ  as  to  the  second  warrant,  and  therefore 
the  questions  argued  as  to  it  do  not  arise  upon  the  record.  The  case  comes 
up  on  the  appeal  by  the  defendant  from  the  judgment  granting  the  writ  as  to 
the  first  warrant.  This  warrant  recites  that  it  was  issued  upon  a  claim  al- 
lowed by  the  supervisors  "for  .services  as  boss  of  chain  gang,  accrued 
January — ,  A.D.  1886."  The  claim  was  audited  and  allowed  on  January  18, 
1886,  and  the. warrant  was  issued  on  the  twenty-seventh  of  the  same  month. 
The  validity  of  this  waiTant  is  not  questioned;  and  the  fact  appears  to  be  that 
there  was  at  the  time  of  its  presentation  enough  money  in  the  fund  upon 
which  it  was  drawn  to  pay  it  and  all  the  other  warrants  upon  claims  accruing 
during  that  fiscal  year.  The  treasurer,  however,  refused  to  pay  it  on  the 
ground  that  certain  outstanding  warrants  for  previous  years  had  been  pre- 
viously presented,  and  that  there,  was  not  enough  money  in  the  treasury  to 
pay  these  outstanding  warrants  and  the  one  involved  here.  And  in  support 
of  his  action  we  are  referred  to  section  77  of  the  county  government  act. 
which  provides  that  claims  are  entitled  to  payment,  "according  to  pnority  of 
time  in  which  they  were  presented."  The  question  is  whether  these  out- 
standing warrants  furnish  any  reason  why  the  treasurer  should  not  pay  the 
one  sued  on. 

v.l5p.no.l4— 63 
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Section  18  of  article  11  of  the  constitution  provides  that  "no  county,  citj, 
town,  township,  board  of  education,  or  school  district  shall  incur  anj  indebt- 
edness or  liability  in  any  manner,  or  for  any  purpose,  exceeding  in  anj  year 
the  income  and  revenue  provided  for  it  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors."  It  will  be  observed  of  this  provision 
that  it  refers  in  terms  to  the  incurring  of  indebtedness,  and  not  expressly  to 
its  payment.  There  is  no  express  provision  that  the  income  and  revenue  of 
each  year  shall  be  applied  to  the  payment  of  the  indebtedness  of  such  year. 
But  we  think  that  such  is  the  necessary  implication.  For  unless  this  is  so  all 
the  income  and  revenue  of  a  given  year  might  be  taken  up  at  its  commence- 
ment, in  the  payment  of  old  claims,  and,  there  being  no  more  income  or  reve- 
nue for  that  year,  no  more  indebtedness  could  be  incurred,  and  the  business 
of  the  city,  county,  or  other  body  would  have  to  stop,  which  could  not  have 
been  the  intention. 

In  Qas  Co.  v.  Bricktoedel,  62  Cal.  642,  the  court  said:  "Each  year's  in- 
come and  revenue  must  pay  each  yearns  indebtedness  and  liability,  and  that 
no  indebtedness  or  liability  incurred  in  any  one  year  shall  be  paid  out  .of  the 
income  or  revenue  of  any  future  year. "  This  was  only  a  dictum,  for  the  pro- 
ceeding in  that  case  was  to  compel  the  auditing  of, a  demand.  It  therefore 
involved  only  the  validity  of  the  demand,  and  not  the  disposition  of  the  funds 
then  in  the  treasury.  But  we  think  it  is  a  correct  exposition — at  least  so  far 
as  the  revenue  of  any  particular  year  is  required  for  the  expenses  of  that  year. 
It  is  not  necessary  in  this  case  to  decide  whether,  if  anything  be  left  over  after 
payment  of  the  expenses  of  the  year,  the  surplus  could  be  applied  to  the  pay- 
ment of  any  outstanding  claims  for  previous  years,  which  might  happen  to 
exist  and  be  valid. 

It  results  that  section  77  of  the  county  government  act  must  be  construed 
to  apply  primarily  as  between  the  warrants  of  any  given  year.  We  do  not 
see  that  it  is  necessary  to  pass  upon  the  question  whether  an  indebtedness  is 
"incurred"  when  a  service  is  rendered,  or  when  the  claim  is  audited  and  a 
warrant  tberef or  is  issued.     We  therefore  advise  that  the  judgment  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C  / 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

I  dissent :    Temple,  J. 

(74  Cal.  271) 

VOLLMER  et  al.  V.  De  Castillo.    (No.  11,939. 
iSuprpne  (hurt  of  Oalifomia.    December  2,  1887.) 

MOBTGAQE— FOBECLOSURE — ISSUES  AND-  FINDINGS — APPEAL. 

In  an  actioD  to  recover  money  due  upon  a  promissory  note,  and  to  foreclose  a 
mortgage  u]ion  certain  lands  given  to  secure  it,  a  personal  judgment  was  rendered 
against  defendant,  under  a  finding  that  the  mortgage  had  never  been  delivered,  and 
without  findings  having  been  made  as  to  other  questious  in  issue.  Held  that,  the 
appeal  being  upon  the  judgment  roll  alone,  and  the  material  issue  having  been 
found  against  plaintifis,  it  became  unnecessary  to  make  other  findings. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  San  Luis  Obispo  county;  D.  S.  Gregory, 
Judge. 

Action  by  Edward  and  A.  Vollmer  against  Gorgonia  O.  de  Castillo  to  re- 
cover $1,225  due  upon  a  promissory  note  executed  by  defendant,  and  to  fore- 
close a  mortgage  upon  certain  lands,  given  to  secure  said  note,  and  to  correct 
the  name  of  defendant,  alleged  to  have  been  misspelled  in  the  acknowledgment 
to  the  mortgage.  Defendant  denied  that  the  mortgage  had  ever  been  ac- 
knowledged or  delivered,  and  claimed  that  execution  of  it  was  obtained  by 
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fraudulent  representations.  A  jury  having  been  waived,  the  court  made,  in 
substance,  the  following  among  other  findings: 

Tliat  on  September  10,  1884,  the  defendant  made,  executed,  and  delivered 
to  plaintiffs  said  promissory  note,  and  that  no  part  of  the  same  has  been  paid; 
that  on  September  10,  1884,  and  at  the  time  the  mortgage  is  claimed  to  have 
been  executed  by  her,  the  defendant  was  a  married  woman;  that  she  did 
not  at  said  time,  and  never  did,  execute  or  deliver  said  mortgage;  that  she 
was  not  at  said  time  made  acquainted  with  the  contents  of  said  mortgage  by 
the  notary  public,  or  by  any  one;  that  in  the  certificate  of  the  notary  public 
attaclied  to  said  mortgage  the  name  of  the  defendant  was  not  misspelled,  but 
said  certificate  contains,  as  the  name  of  the  person  purporting  to  acknowledge 
the  execution  of  said  mortgage,  the  name  of  a  different  person;  that  said  mort- 
gage was  never  recorded  in  the  records  of  the  county  of  San  Luis  Obispo,  etc. 

And  as  conclusions  of  law  found :  "  (1)  That  plain tiffs^are  entitled  to  judg- 
ment against  defendant  for  the  amount  due  on  said  promissory  note,  viz.,  $1,225, 
and  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from  September 
8, 1884;  (2)  that  the  certificate  of  acknowledgment  set  forth  in  the  amended 
complaint  herein  should  not  be  altered,  amended,  or  corrected;  (3)  that  the 
mortgage  set  forth  in  said  amended  complaint  is  not  a  lien  upon  the  lands 
and  premises  therein  described,  and  that  plaintiffs  are  not  entitled  to  a  decree 
that  said  land  and  premises,  or  any  part  thereof,  be  sold  hereunder. " 

Plaintiffs  appeal. 

iS,  M.  Swimiertrnf  for  appellants.  McD,  R,  Venable  and  C,  W,  Goodchlld, 
for  respondents. 

FooTE,  C.  This  is  an  action  to  obtain  a  judgment  against  the  defendant 
for  money  alleged  to  be  due  upon  a  promissory  note,  and  to  enforce  a  mort- 
gage lien  upon  certain  lands  for  the  purpose  of  subjecting  them  to  judicial 
sale,  etc.  The  court  rendered  a  personal  judgment  against  the  defendant  as 
prayed  for,  but  found,  among  other  things,  that  she  had  never  delivered  the 
mortgage  sought  to  be  foreclosed.  Such  delivery  was  one  of  the  issues  made 
by  tlie  pleadings,  the  appeal  is  upon  the  judgment  roll  alone,  and  since  that 
material  issue  is  found  against  the  plaintiff,  it  became  unnecessary  to  find 
upon  the  other  issues  as  to  which  the  appellant  complains  there  was  no  find- 
ing.    The  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afiirmed. 


(74  Cal.  280) 

Strong  c.  Stapp,  (Mack  et  al,.  Interveners.)    (iTo.  11,406.) 

{Supreme  Court  of  California.     December  2,  1887.) 

1.  Partnership— Di&soLurroN  by  Wrongful  Act— Pleading — Answer. 

Plaintiff  and  defendant  were  formerly  partners  doing  business  in  Missouri.  De- 
fendant sold  out  thebusiness,  and  with  the  proceeds  went  to  California,  and  en- 
gaged in  the  same  business  there  in  his  own  name.  Plaintiff  levied  an  attachnient 
on  the  property  of  defendant.  The  intervenora,  who  were  creditors  of  defendant, 
alleged,  in  substance,  in  their  complaint,  the  former  partnership,  and  that  the 
same  was  not  dissolved  when  the  defendant  sold  out  and  left  Missouri.  The  answer 
of  plaintiff  alleged,  in  substance,  that  the  acts  of  defendant  in  selling  out  were 
done  without  plaintiff's  knowledge  or  consent,  and  that  there  was  otherwise  no 
dissolution  of  the  partnership,  and  that  plaintiff  had  no  knowledge  of  defendant's 
whereabouts  for  a  considerable  time  after  he  had  left  Missouri.  Ueld^  that  the  an- 
swer was  not  an  admission  on  the  part  of  plaintiff  that  the  partnership  was  not 
dissolved  by  the  wrongful  acts  of  the  defendant. 

2.  Same— Claim  of  Partner— Priority  over  Subsequent  Individual  Creditors. 

Plaintiff  and  defendant  were  partners  doin^  business  in  Missouri.  The  defend- 
ant, without  the  knowledge  or  consent  of  plaintiff,  sold  out  the  largest  part  of  the 
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ntf^k  of  j;<->od4,  gooJ-will.  etc,  and  reroored  to  CalifomiA,  takuijc  some  of  the 
Tfartr.er-hi|»  ^(tf>iU  with  hinj,  and  cr>riinienced  bosiness  there  in  his  own  name. 
rlairitiff  •«jn;;rit  out  defendant  at  hb  earliest  opportonity,  and  indaced  him  to  gire 
a  proinin^^ry  note  for  the  payment  of  a  bona  ude  debt;  afterwards  pruceeding  i«j 
attar:h  the  f^tock  of  ^oc.k1»  in  defendant's  pose.^ion.  a  part  of  which  bad  been  par- 
cha^^e^l  of  the  intervenon$  at  a  time  when  they  had  no  knowle<l;?e  of  the  plainrifl^ 
or  til  at  he  erer  had  been  defendant's  partner.  Hdd,  plaintiff  baring  elected,  un- 
der the  wroii;.'ful  acts  of  defetidant,  to  dis<«olTe  the  partnership,  had  a  right  as  a 
creditor  to  collect  his  debt,  and,  baring  attached,  was  entitled,  as  against  the  in- 
terrenors,  to  the  priority  of  his  superior  diligence. 

Comniissioners decision.    In  bank. 

Appeal  from  superior  court  8an  Luis  Obispo  countj;  D.  S.  Gregory,  Judge. 

J,  M,  Wilcoxon  and  Wm.  Shipsey,  for  appellants.  Venable  dk  GoocUhild  mod 
N.  W,  HpenceT^  for  respondents.  Ernest  4s  Wm.  Grates  and  /.  N, Turner ^  for 
defendant. 

Foote,  C.  This  action  was  instituted  by  Strong,  and  an  attachment  was 
issued  and  levied  upon  the  property  of  Stapp.  Mack  &  Co.  intervened,  de- 
manding a  judgment  against  both  Strong  and  Stapp  for  a  certain  amount  of 
money,  and  praying  that  the  goods  thus  attached  might  be  subjected  to  the 
payment  of  that  Judgment.  The  court  rendered  Judgment  by  default  against 
Stapp,  and  in  favor  of  Strong,  and  the  latter  had  Judgment  also  given  in  his 
favor  against  the  inter venors,  Mack  &  Co.,  that  they  take  nothing  by  their 
complaint,  and  for  costs,  etc.  From  that  Judgment,  and  an  order  denying 
their  motion  for  a  new  trial,  the  intervenors  have  appealed. 

An  inspection  of  the  pleadings  leads  us  to  the  conclusion  that  all  of  the  ma- 
terial allegations  of  the  complaint  of  intervention  are  denied  by  the  answer 
thereto.  Nor  do  we  perceive,  as  is  claimed,  that  the  latter  pleading  admits  the 
partnership  was  never  dissolved  which  is  alleged  by  the  complaint  to  have  ex- 
isted in  Missouri  between  Strong  and  Stapp.  On  the  contrary,  it  appears  to 
us  ^  be  alleged  in  the  answer  of  Strong  that  Stapp  sold  out  the  goods,  good- 
will, business,  etc.,  in  Missouri,  and  left  that  state,  without  8trong*8  knowl- 
edge and  crmsent,  taking  with  him  to  California  the  proceeds  of  the  sale,  and 
a  portion  of  the  stock  of  goods  remaining  unsold,  and  that  Strong  had  no 
knowledge  for  a  considerable  period  of  time  after  Stapp  had  left  Missouri 
where  he  had  gone.  All  that  the  answer  contains  which  in  any  manner  can 
be  said  even  in  the  remotest  degree  to  resemble  an  admission  that  the  part- 
nership was  not  dissolved,  after  such  action  on  the  part  of  Stapp,  is  where 
the  statement  occurs  (after  the  recital  of  his  acts  in  selling  out  in  Missouri 
without  the  knowledge  or  consent  of  Strong)  that  there  was  otherwise  no  dis- 
solution of  the  partnership.  It  is  clear  that  the  answer  of  Strong  most  un- 
equivocally negatives  the  declarations  of  the  interveners'  complaint  that  the 
partnership  sfas  not  dissolved  when  Stapp  sold  out  and  left  Missouri.  Such 
Is  the  clear  import  of  the  language  of  the  former's  pleading,  and  it  cannot,  as 
we  think,  be  held  to  contain  any  admission  on  the  part  of  Strong  that  the  part- 
nership was  not  dissolved  by  the  wrongful  acts  of  Stapp. 

It  is  evident  from  the  recitals  of  the  answer  to  the  intervenors'  complaint, 
from  the  findings  of  the  court,  and  the  evidence  as  it  appears  in  the  record, 
that  Stapp  sold  out  the  largest  part  of  the  stock  of  goods,  good- will  of  the  bus- 
iness, etc.,  and  removed  to  California,  bringing  some  of  the  partnership  goods 
with  hira,  without  the  knowledge  or  consent  of  Strong,  and  set  himself  up  in 
business  here  under  his  own  name,  buying  goods  from  Mack  &  Co.  on  his  own 
sole  credit.  But  the  intervenors  contend  that  such  acts  of  Stapp  did  not  work 
a  dissolution  of  the  partnership  as  it  had  existed  in  Missouri;  that  between 
Stapp  and  Strong  it  still  existed;  and  that  Strong's  claim  was  therefore  sub- 
ordinate to  theirs,  which  they  assert  was  entitled  to  prior  satisfaction  out  of 
the  stock  of  goods  upon  which  the  attachment  had  been  levied.  If  Strong 
had  agreed  to  the  sale  in  Missouri,  and  had  consented  that  the  partnership 
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there  existing  should  he  continued  in  California,  we  could  perceive  merit  in 
tlie  intervenors'  contention.  But,  according  to  the  record,  the  wrongful  acts 
of  Stapp  towards  Strong  induced  the  latter  to  exercise  his  right  of  election, 
and  treat  the  partnership  which  had  existed  in  Missouri  as  having  been  dis- 
solved; audit  was  not  renewed  in  California.  Strong  sought  out  Stapp  in 
the  latter  state  at  his  earliest  opportunity  after  ascertaining  his  whereabouts, 
and  induced  hira  to  give  a  promissory  note  for  the  payment  of  a  bona  fide 
debt,  afterwards  proceeding  to  attach  the  stock  of  goods  in  Stapp's  possession, 
a  part  of  which  had  been  purchased  from  the  intervenors  at  a  time  when  they 
had  no  knowledge  of  Strong,  or  that  he  was,  or  ever  had  been,  Stapp's  part- 
ner; they  having  given  the  whole  credit  to  Stapp  as  an  individual  doing. busi- 
ness solely  in  his  own  name,  and  for  his  own  benefit,  and  without  even  a  suspi- 
cion that  Strong  could  be  held  responsible  for  any  indebtedness  of  Stapp. 

The  theory  of  the  intervenors,  as  we  understand  it,  seems  to  bo  based  upon 
the  idea  that  the  acts  of  Stapp  were  not  wrongful,  did  hot  work  a  dissolution 
of  the  partnership,  and  did  not  authorize  Strong  to  treat  the  partnership  as 
dissolved,  and  himself  a  creditor  of  Stapp;  and  that,  being  still  a  partner  of 
Stapp  in  California,  Strong  should  not  be  permitted  to  set  up  his  claim  against 
that  of  the  intervenors,  and  have  it  satisfied  by  a  sale  of  the  attached  goods 
before  the  intervenors  should  have  their  debt  due  from  Stapp  paid  in  full  from 
the  same  source,  notwithstanding  the  fact  that  their  goods  were  sold  to  Stapp 
without  Strong  being  known  to  them  in  any  way  as  a  partner  of  Stapp,  and 
without  Strong  knowing  of  the  sale,  or  claiming  to  be  a  partner.  As  it  ap- 
pears to  us  Strong  has  done  nothing  to  make  himself  liable  in  any  way  for 
Stapp's  purchases  in  California;  he  has  a  right  as  a  creditor  to  collect  his  debt, 
it  he  can,  just  as  Mack  &  Co.  have,  and  it  was  a  mere  question  of  diligence 
in  the  present  matter  as  to  which  should  first  obtain  satisfaction  of  his  or 
their  demand.  Strong  has  first  attached,  and  we  see  nothing  in  the  record 
which  should  postpone  his  rights  to  those  of  Mack  &  Co.,  who  intervened. 

We  perceive  no  prejudicial  error,  and  the  judgment  and  order  should  be 
affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  thj:  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afllrraed. 


a*  Cal.  284)  Dick's  Estate.     (No.  11,841.) 

{Supreme  Court  of  Calif omia.    December  7,  1887.) 

Speoifio  Performance — Requisites  of  Contract — Death  of  Owner  before  Approval 
of  (-'ontract  by  a  gent. 

Where  a  contract  for  the  sale  of  land  had  been  made  by  an  agent,  expressing  that 
It  was  "subject  to  the  owner's  approval,"  and  it  was  not  shown  that  the  owner 
knew  of  its  execution  or  that  he  ever  signified  his  approval  in  any  way,  having 
died  within  a  few  days  after  it  was  niade,  htM,  that  si)ecific  performance  could  not 
be  enforced  under  section  1597,  Code  Civil  Proc.  Cal.,  which  provides:  *'When  a 
person  who  is  bound,  by  a  contract  in  writing,  to  convey  any  real  estate,  dies  be- 
fore making  the  conveyance,  and  in  all  cases  when  such  decedent,  if  living,  might 
be  compelled  to  make  such  conveyance,  the  court  may  niake  a  decree  authorizing 
and  directing  his  executor  or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto;'^  the  decedent  not  having  been  bound  by  such  contract  in  his  life- 
time. 

Department  2.    Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  V.  Coffey.  Judge. 

Wm.  <fe  Geo,  Leviatcm,  for  appellant.    Mich,  Mullany,  for  respondent. 

Shahpstein,  J.    This  is  an  appeal  by  the  executrix  of  the  will  of  Stephen  W. 
Dick,  deceased,  from  an  order  and  decree  of  the  superior  court  directing  ap- 
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pellant  to  convey  certai  n  real  estate,  of  which  the  testator  died  seized,  to  Charles 
Mayer.  The  sole  authority  for  making  such  a  decree  is  found  in  chapter  9,  tit. 
11,  §  1597,  Code  Civil  Proc.,  which  contains  this  provision:  "  Wh<^n  a  person 
who  is  bound,  by  contract  in  writing,  to  convey  any  real  estate,  dies  before  mak- 
ing the  conveyance,  and  in  all  cases  when  such  decedent,  if  living,  might  be 
compelled  to  make  such  conveyance,  the  court  may  make  a  decree  authorizing 
and  directing  his  executor  or  administrator  to  convey  such  real  estate  to  the 
person  entitled  thereto." 

The  only  question  raised  by  this  appeal  is,  was  the  decedent  in  his  life-time 
bound  by  a  contract  in  writing  to  <5onvey  any  real  estate  to  the  respondent; 
i.  e.,  so  bound  that  he  might,  if  living,  be  compelled-  to  make  such  conveyance? 
An  agreement  for  the  sale  of  real  property,  or  of  an  interest  therein,  is  in- 
valid unless  the  same,  or  some  note  or  memorandum  thereof,  be  in  writing, 
aud  subscribed  by  the  party  to  be  charged,  or  by  his  agent;  and  if  made  by 
his  agent,  is  invalid,  unless  the  authority  of  the  agent  be  in  writing,  sub- 
scribed by  the  party  sought  to  be  charged.  In  this  case,  it  is  claimed  that  the 
agreement  to  sell,  or  the  memorandum  thereof,  was  made  by  the  agents  of 
decedent.  Conceding  that  they  were  duly  authorized  to  sell,  and  that  the 
writing  which  is  relied  on  as  an  agreement  to  sell  was  subscribed  by  them  as 
such  agents,  recourse  must  be  had  to  the  writing  itself,  for  the  purpose  of  de- 
termining whether  the  decedent,  at  the  time  of  his  death,  was  bound  to  con- 
vey any  real  estate  to  the  respondent.  The  following  is  a  copy  of  the  agree- 
ment made  by  said  agents: 

"M.  J.  Burke.  F.  H.  Burke. 

"Office  of  Madison  &  Burke, 

"Real  Estate  Agents,  401  and  403  Montgomery  Street,  North- 
west Corner  California. 

"San  Francisco,  April  5,  1886. 

"Received  of  Charles  Mayer  one  hundred  ($100)  dollars,  being  deposit  on 
account  of  four  thousand  (;B4,000)  United  States  gold  coin,  the  purchase  price 
of  the  property  this  day  sold  to  him,  subject  to  the  owner's  approval,  and  be- 
ing in  the  city  and  county  of  San  Francisco  and  state  of  California,  and  de- 
scribed as  follows:  Lot  on  the  north-west  corner  of  Guerrero  and  Twenty- 
Second  street,  61  feet  on  Guerrero  street,  by  117 J  feet,  more  or  less,  to  an 
alley.  Terms  of  sale:  Ten  days  are  allowed  to  examine  title,  and  consum- 
mate the  sale.  At  the  termination  of  said  time  the  balance  of  said  purchase 
money  is  due  and  payable,  upon  tender  of  the  deed  of  the  property  sold.  If 
the  title  is  defective,  thirty  days  are  allowed  to  perfect  the  same;  and  if  after 
the  expiration  of  said  term,  unless  extended  by  mutual  consent,  the  title  shall 
not  have  been  perfected,  the  deposit  is  to  be  returned.  The  purchaser  agrees 
to  pay  the  taxes  on  said  properly  sold  for  the  fiscal  year  .1886,  from  July  1, 
1886,  to  July  1,  1887.  If  the  sale  is  not  consummated  according  to  the  fore- 
going conditions,  the  deposit  is  to  be  forfeited.  Time  is  of  the  essence  of 
this  contract.  The  said  Chas.  Mayer  hereby  agrees  to  comply  with  the  con- 
ditions of  this  contract.  Sale  to  be  consummated  at  the  oflSce  of  Madison  & 
Burke.  S.  W.  Dick, 

"By  Madison  &  Burke,  Agents, 
"Martin." 

A  counterpart  of  it  was  signed  by  the  respondent.  This  constitutes  the 
memorandum  of  the  contract  subscribed  by  the  agents  of  the  party  to  be 
charged;  aud  unless  it  bound  the  decedent,  in  his  life-time,  to  convey  the 
property  described  in  it,  the  decree  appealed  from  is  erroneous.  No  proceed- 
ings in  specific  performance  can  be  had  unless  it  be  shown  that  a  contract  has 
actually  been  concluded.  This  contract  was  made  "subject  to  the  owner's  ap- 
proval." It  is  not  claimed  that  he  ever  signified  his  approval  of  it  in  any 
way.    He  died  within  a  few  days  after  it  was  made,  and  it  is  not  shown  that 
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he  ever  knew  of  its  existence.  He  did  not  have  an  opportunity  to  approve 
of  it.  We  think  the  contract  relied  on  as  the  basis  for  a  decree  of  specific 
performance  has  never  been  concluded,  and  for  that  reason  we  think  the  de- 
cedent, in  his  life-time,  was  not  bound  by  an  instrument  in  writing  to  con- 
vey the  real  estate  described  in  the  decree  herein. 
Order  and  decree  appealed  from  reversed. 

We  concur:    McFarland,  J. ;  Thornton,  J. 


(74  Cal.  287) 

.  California  Annual  Conference  of  the  M.  E.  Church  v.  Settz. 

{No.  9.764.) 
{Supreme  Court  cf  California.    December  8,  1887.) 

1.  Landlord  and  Tenant— Lease— Privilege  of  Pdrohase  of  Buildings  —  Assign- 

ment. 

Defendant  entered  into  a  contract  with  a  third  party  for  the  lease  of  certain  land 
on  which  the  third  party  had  erected  some  buildings.  The  contract  provided  that 
at  the  expiration  of  the  term  of  the  lease  the  owner  of  the  buildings  might  remove 
them,  or  defendant  would  purchase  them.  This  contract  was  assigned  to  plaintiff, 
with  consent  of  defendant,  in  these  words:  **  1  hereby  sell  and  assign  all  my  right, 
title,  and  interest  in  and  to  the  within  lease  to  [plaintiff.]''  Held  that,  the  intention 
of  the  assignment  being  to  transfer  the  ownership  of  the  buildings,  the  contract  to 
purchase  passed  with  it. 

2.  Same — Agreement  for  Valuation  not  a  Submi^ion  to  Arbitrators. 

,  a  contract  for  the  lease  of  certain  land  wliereon  buildings  had  been  erected  by 
the  lessee  provided  that,  at  the  expiration  of  the  term,  the  lessee  might  remove  the 
buildings,  or  require  the  lessor  to  purchase  them  at  a  valuation  "to  be  ascertained 
by  two  persons,  one  to  be  chosen  by  each  party,  and,  in  case  the  persons  so  chosen 
disagree,  those  two  shall  choose  an  umpire,  whose  decision  shall  be  final  and  bind- 
ing on  the  parties  hereto,  and  their  legal  representatives."  Held,  that  this  was  an 
agreement  for  mere  appraisement  or  valuation,  which,  though  binding  upon  the 
parties,  is  not  a  submission  of  a  controversy  to  arbitration,  and  is  not  subject  to  the 
rules  which  govern  arbitrators. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  city  and  county  of  Pan  Francisco;  James  G. 
Maguire,  Judge. 

This  was  an  action  to  recover  $6,213  upon  a  contract  of  sale  contained  in 
a  lease*  made  by  the  defendant,  Christy  Seitz.  to  William  Perkins,  and  by 
Perkins  assigned  to  the  California  Annual  Conference  of  the  Methodist  Epis- 
copal Cliurch.  Judgment  was  rendered  for  the  plaintiff,  and  defendant  ap- 
peals. 

W.  H.  Fifleld,  R.  Thompson,  and  W.  F.  Gibson,  for  plaintiff.  B.  W.  Mo- 
Graw,  for  defendant. 

Hayne.  0.  This  is  an  action  to  recover  $6,213  upon  a  contract  of  sale 
contained  in  a  lease.  The  defendant  was  the  owner  of  a  lot  of  land,  and  one 
William  Perkins  was  the  owner  pf  certain  buildings  upon  it.  This  being 
the  situation  of  the  parties,  they  entered  into  a  contract  by  which  defendant 
leased  the  land  to  Perkins  at  a  rental  of  $120  per  month,  and  which  contained 
a  provision  that  the  buildings  should  stand  as  security  for  the  rent,  and  that 
at  the  expiration  of  the  terra  Perkins  should  have  the  option  either  to  remove 
the  buildings,  or  to  require  defendant  to  take  them  at  a  valuation  ^to  be  as- 
certained by  two  persons,  one  to  be  chosen  by  each  party;  and,  in  case  the 
persons  so  chosen  disagree,  those  two  shall  choose  an  umpire,  whose  decision 
shall  be  final  and  binding  on  the  parties  hereto,  and  their  legal  representa- 
tives." Afterwards  Perkins,  with  the  consent  Of  the  defendant,  executed  the 
following  paper:  "For  value  received  I  hereby  sell  and  assign  ail  my  right, 
title,  and  interest  in  and  to  the  within  lease  to  the  California  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church."    At  the  expiration  of  the  term 
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plaintiff  and  defendant  each  selected  a  person  to  ascertain  tbe  valne  of  the 
buildings;  and  they  (not  being  able  to  agree)  selected  an  "umpire,"  who  de- 
cided that  the  value  was  ^6,213.  Defendant  refusing  to  pay,  the  plaintiff 
brought  this  action  for  the  amount.  The  court  below  gave  judgment  for  the 
plaintiff  and  the  defendant  appeals. 

1.  The  point  is  made  that  the  assignment  was  not  sufficient  to  pass  the 
right  to  the  contract  of  purchase.  The  argument  is  that  the  right  of  purchase 
was  a  distinct  thing  from  the  "lease;"  that  the  title  to  the  buildings  was  in 
Perkins;  that  he  did  not  lease  his  own  property  from  himself,  but  only  the 
land  of  the  defendant;  and  tliat  the  assignment  was  only  of  "the  within 
lease,"  no  words  of  conveyance  of  the  buildings  being  used;  that,  therefore, 
the  title  is  still  in  Perkins,  and  the  plaintiff  has  nothing  to  sell.  This  argu- 
ment is  exceedingly  plausible,  but  we  do  not  think  it  is  sound.  The  parties  to 
the  assignment  certainly  supposed  they  were  transferring  the  lessee's  right 
in  relation  to  the  buildings.  For  it  does  not  appear  the  land  had  any  use  as 
distinct  from  the  buildings.  A  town  lot  covered  with  buildings  could  not 
well  have  such  distinct  use  as  long  as  the  buildings  remained  upon  it,  which, 
in  this  case,  was  to  be  until  the  expiration  of  the  lease.  But,  if  the  owner- 
ship of  the  buildings  remained  in  the  assignor,  the  right  to  use  them  would 
remain  in  him  also;  and  upon  this  theory  the  assignee  contracted  for  a 
barren  right.  We  do  not  think  this  was  the  intention  of  the  parties.  It 
seems  to  us  that  they  intended  to  transfer  the  ownership  of  the  buildings, 
and  that  the  assignment  does  not  defeat  this  intention.  The  original  parties 
called  their  contract  a  lease.  The  stipulation  not  to  "assign  this  lease"  with- 
out the  consent  of  the  lessor  certainly  included  the  provision  in  relation  to 
the  buildings.  "Lease"  was  their  name  for  the  contract.  And  the  parties 
to  the  assignment  used  the  word  in  the  same  sense.  "The  within  lease"  was 
their  phrase  for  "the  within  contract."  And  this  meant  the  whole  contract, 
including  the  provision  as  to  the  sale  of  the  buildings.  In  other  words,  the 
original  lessee  assigned  to  the  plaintiff  the  right  to  compel  the  defendant  to 
purchase  the  buildings  at  a  valuation.  But  in  order  to  compel  the  defendant 
to  purchase  the  buildings  the  plaintiff  must  have  been  in  a  position  to  sell 
them.  8uch  a  right  assumes  their  ownership.  One  thing  is  necessarily  im- 
plied from  the  other.  Inasmuch,  therefore,  as  it  necessarily  appears  from  the 
writing  tliat  it  was  the  intention  of  the  parties  to  transfer  the  ownership  of 
the  buildings,  we  think  it  must  be  held  that  such  ownership  was  transferred. 
This  was  the  practical  construction  of  the  parties,  including  the  defendant. 
For  he  joined  with  plaintiff  in  appointing  appraisers  preparatory  to  purchasing 
from  plaintiff  the  ownership  which  he  now  says  plaintiff  never  had.  The 
cases  cited  for  the  appellant  do  not  conflict  with  this  conclusion ;  for  in  none  of 
them,  except  Barroilhet  v.  Battelle,  7  Cal.  450,  was  there  an  assignment  of 
a  contract  containing  a  right  of  sale  to  the  lessor.  In  Barroilhet  v.  Battelle, 
the  lease  contained  such  a  right;  but  this  feature  was  not  considered.  The 
case  related  solely  to  the-lien  of  the  lessor  upon  the  building  as  security  tor 
the  rent  due.  The  case  of  Demareat  v.  Willard,  8  Cow.  20t),  which  is  most 
relied  upon,  simply  held  that  a  transfer  by  t^e  lessor  of  the  lease  was  not  a 
transfer  of  the  reversion.  There  was  no  covenant  similar  to  the  one  above 
mentioned. 

2.  The  appellant  makes  several  points  which  turn  upon  the  question  whether 
the  agreement  of  the  parties  is  to  be  considered  to  be  a  submission  to 
arbitration  in  the  proper  sense  of  the  term.  If  it  was  such,  then  the  arbi- 
trators should  have  been  sworn,  (Day  v.  Hammond,  57  N.  Y.  482,)  the  par- 
ties should  have  had  notice  of  the  meeting  of  the  arbitrators,  and  an  oppor- 
tunity to  be  heard,  (Curtis  v;  Sacramento,  64  Cal.  102;)  and  it  is  probable 
that  the  agreement  did  not  constitute  a  suflicient  submission  in  writing, — the 
appointment  of  the  individuals  chosen  not  having  been  in  writing.  The 
question  presented,  then,  is  whether  the  agreement  amounts  to  a  submission 
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to  arbitration.  There  are  two  time-honored  rules  in  relation  to  arbitrators, — 
one  that  courts  will  not -enforce  an  agreement  to  submit  to  arbitration,  or,  in 
other  words,  that  it  can  be  revoked;  and  the  other  that  arbitrators  must  give 
notice  of  their  sessions  so  as  to  afford  the  parties  a  right  to  be  heard.  These 
rules  rest  upon  the  same  idea,  viz.,  that  an  arbitration  is  a  substitute  for 
proceeding?  in  court.  It  being  considered  against  sound  policy  to  allow  par- 
ties to  deprive  themselves  of  their  right  of  resort  to  the  courts,  agreements  to 
that  effect  are  not  bfnding  so  long  as  they  are  executory ;  but  if  the  parties 
choose  to  resort  to  other  tribunals,  such  tribunals  are  held  to  the  more  im- 
portant rules  which  govern  courts  in  their  proceedings.  It  was  found,  how- 
ever, that  to  apply  tlie  above  rules  to  all  agreements  in  which  parties  regu- 
lated their  action  by  t^e  determination  of  third  persons  would  interfere  with 
the  ordinary  transactions  of  mankind,  and  put  unnecessary  clogs  upon  busi- 
•  ness.  Accordingly  In  the  well-considered  case  of  Scott  v.  Avery,  5  H.  L. 
Cas.  811,  it  was  held  that  a  condition  in  a  policy  of  insurance  in  a  mutual 
company,  that  the  loss  should  be  "ascertained  and  settled  by  the  committee," 
was  not  a  submission  to  arbitration  in  its  proper  sense,  but  was  a  condition 
precedent  to  the  right  of  action.  Similar  decisions  have  been  made  in  this 
and  other  states.  Holmes  v.  Richet,  56  Cal.  307;  Loup  v.  Railroad  €o,y  68 
Cal.  103;  Cox  v.  McLaughlin,  Id.  207;  OldSaucelito  Co.  v.  Commercial  Co., 
66  Cal.  253.  5  Pac.  Rep.  232;  Adafna  v.  Insurance  Co.,  70  Cal.  198.  11  Pac. 
Rep.  627;  Carroll  v.  Insurance  Co.,  13  Pac.  Rep.  863;  Canal  Co.  v.  Coal  Co., 
50  N.  Y.  250;  Hudson  v.  McCartney,  33  Wis.  344;  Haley  v.  Bellamy,  137 
Mass.  359;  Flint  v.  Pearce,  11  R.  I.  577;  Qauche  v.  Insurance  Co.,  10  Fed. 
Rep.  355;  Fox  v.  Railroad  Co,,  3  Wall,  Jr.  245. 

These  cases  hold  that  a  contract  by  which  the  value  of  property  or  the 
amount  of  damage  is,  for  the  purpose  of  the  contract,  to  be  fixed  by  third  per- 
sons, is  not  a  submission  to  arbitration,  and  tlierefore  to  enforce  it  does  not 
trench  upon  the  jurisdiction  of  the  courts.  Now,  if  this  is  so,  if  such  a  pro- 
ceeding is  not  analogous  to  the  investigation  by  a  court  of  a  controversy  be- 
tween the  parties,  why  need  it  be  conducted  according  to  the  rules  which  gov- 
ern courts  in  their  investigations?  We  think  that  it  need  not;  that  the  pro- 
ceeding is  a  mere  appraisement  or  valuation,  which,  although  binding  upon 
the  parties,  is  not  the  submission  of  a  controversy  to  arbitration,  and  is  there- 
fore not  subject  to  the  rules  which  govern  arbitrators.  And  to  this  effect  are 
the  best -considered  cases. 

The  precise  point  was  decided,  after  careful  consideration,  in  Norton  v.  Qale, 
95  111.  533.  The  counsel  for  the  appellant  admits  this  to  be  a  case  in  point, 
but  characterizes  it  as  a  "lonesome  American  case."  But  it  is  no^  so  lone- 
some. There  are  cases  which  are  similar  in  principle,  both  in  England  and 
America. 

In  Collins  v.  Collins,  26  Beav.  306,  the  parties  agreed  upon  a  sale  of  real 
property  at  a  price  to  be  fixed  by  valuers,  one  of  whom  was  to  be  selected  by 
each  party,  and  the  peisons  so  selected  were  to  choose  an  "umpire."  They 
failed  to  choose  an  umpire,  and  the  question  was  whether  the  case  was  within 
an  act  of  parliament  which  provided  that  "if  in  any  case  of  arbitration"  there 
was  a  failure  to  appoint  an  arbitrator,  the  court  might  appoint  one  upon  ap- 
plication. It  was  held  that  the  proceeding  was  not  an  arbitration.  And  Sir 
John  Romilly,  M.  R.,  said:  "It  appears  to  me  that  the  case  of  Leeds  v. 
Burrows,  [12  East,  1,]  draws  the  proper  and  fit  distinction  between  an  arbi- 
tration, in  the  proper  sense  of  the  term,  and  an  appraisement  or  valuation; 
for  valuation  undoubtedly  precludes  differences,  and  does  not  settle  any  which 
have  arisen.  That  is  the  distinction  which  in  my  opinion,  exists  between 
those  cases  of  appiaisement  and  those  of  valuation."  See,  also.  Bos  v.  Hel' 
sTuzm,  L.  R.  2  Exch.  78-79;  Bads  v.  Williams,  31  Eng.  Law  &  Eq.  2aS. 

In  Curry  v.  Lackey,  35  Mo.  394,  the  a&rreement  was  that  the  price  of  a  slave 
to  be  taken  in  payment  for  another  slave  was  to  be -fixed  by  a  third  party.   It 
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was  held  that  this  third  party  was  not  an  arbitrator,  and  therefore  that  he 
need  not  be  sworn.  The  court  said:  "A  reference  to  arbitration  occurs  only 
where  there  is  a  matter  in  controversy  between  two  or  more  parties.  In  this 
case  there  was  no  controversy. " 

In  Gi^een  v.  Moore,  64  Pa.  St.  90,  91,  the  agreement  was  for  the  purchase 
of  a  stock  of  horses,  etc.,  at  a  price  to  be  fixed  by  three  disinterested  persona 
to  be  selected  as  provided  by  the  contract.  If  this  was  a  simple  contract,  the 
claim  was  barred  by  the  statute  of  limitations;  otherwise  if  the  determination 
of  the  third  persons  was  an  award.  It  was  held  to  be  a  simple  contract,  and 
not  an  award.  And  Sharswood,  J.,  delivering  the  opinion,  said:  "An 
award  is  the  judgment  of  a  tribunal  selected  by  the  parties  to  determine  mat- 
ters mutually  at  variance  between  them, — not  merely  to  appraise  and  settle 
the  price  of  property  contracted  for  under  the  stipulatfon  that  this  term  of  the 
contract  was  to  be  so  ascertained.  Had  the  parties  made  the  contract,  and 
afterwards,  on  a  dispute  arising,  chosen  arbitrators  to  determine  what  was  due 
upon  it,  that  might  have  been  an  award.  The  case  is  entirely  different  where 
the  parties  originally  agree  to  buy  and  sell  at  a  sum  to  be  fixed  by  an  ap- 
praisement to  be  made  by  a  third  peraon  or  persons.  When  the  original  con- 
tract is  established  by  competent  and  sufficient  evidence,  then,  indeed,  the  as- 
sessment thus  made  by  the  authority  of  the  parties,  or  by  authority  of  law,  aa 
in  the  case  of  the  justice  of  the  peace,  may  be  conclusive  as  to  the  price;  but 
there  is  nothing  in  the  transaction  to  conclude  the  parties  as  to  anything  else. 
They  may  fall  back — dispute  the  existence  of  any  contract  at  all — or  prove 
that  it  was  tainted  with  fraud  or  illegality.  Here  is  a  clear  and  palpable  dis- 
tinction between  such  an  appraisement  and  an  award. " 

So  in  Palmer  v.  Clark,  106  Mass.  389.  where  certain  work  was  to  be  paid 
for  according  to  the  certificate  of  a  specified  engineer,  it  was  held  to  be  no 
objection  that  the  certificate  was  based  upon  the  notes  by  a  deputy,  of  meas- 
urements made  in  the  absence  of  the  engineer.  The  court,  per  Colt,  J.,  said: 
"A  reference  to  a  third  person  to  fix  by  his  judgment  the  price,  quantity,  or 
quality  of  material,  to  make  an  appraisement  of  property  and  the  like,  espe- 
cially when  such  reference  is  one  of  the  stipulations  of  a  contract  founded  on 
other  and  good  considerations,  differs  in  many  respects  from  an  ordinary  sub- 
mission to  arbitration.  It  is  not  revocable.  The  decision  may  be  made  with- 
out notice  to  or  hearing  of  the  parties,  unless  such  notice  and  hearing  be  re- 
quired by  express  provision  or  reasonable  implication ;  and  it  may  be  made 
upon  such  principles  as  the  person  agreed  on  may  see  fit  honestly  to  adopt, 
or  upon  such  evidence  as  he  may  choose  to  receive."  See,  also,  Garrard  v. 
Macy,  10  Mo.  164 ;  Willingham  v.  Veal,  74  Ga.  759 ;  Qustavesen  v.  McQay^ 
12  Daly,  427. 

It  is  quite  true  that  the  facts  of  the  cases  above  quoted  are  not  absolutely 
identical  with  the  facts  of  the  case  before  us.  But  they  proceed  upon  the  same 
principle,  and  that  make^  them  authoiity  here.  It  must  be  admitted  that  there 
are  cases  to  the  contrary.  But  in  most  of  them  the  distinction  does  not  seem 
to  have  received  attention.  And  the  cases  in  which  the  distinction  was  noticed 
do  not  seem  to  us  to  be  well  reasoned.  Certainly,  if  parties  expressly  say  in 
their  agreement  that  the  "arbitrators"  are  to  determine  the  question  upon 
their  own  skill  and  judgment  without  examining  witnesses  or  hearing  argu- 
ment, there  could  be  nothing  to  prevent  such  agreement  from  being  carried  out. 
And  if  this  can  be  expressed,  it  can  in  a  proper  case  be  implied.  This  is  recog- 
nized in  some  of  the  cases  cited  for  the  appellant.  Thus  in  Wilsonv.  Boor,  -fi) 
Md.  488-489.  the  court  said:  ** Parties  may  waive  notice,  or  t?ie  case  may  he  of 
such  a  character  as  not  to  require  notice. "  See,  also,  Wiberly  v.  Mattheujs, 
91  N.  Y.  649.  This  seems  to  be  sufficiently  obvious.  An^i  if  so,  it  is  a  mere 
question  as/to  the  intention  of  the  parties  in  each  case.  They  could  stipulate 
for  the  ^rmalities  of  an  arbitration  if  they  chose  to  do  so.  But  in  a  case  like 
the  present,  where  the  reference  to  a  third  person  is  provided  for  in  a  con- 
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tract  made  long  before  any  controversy  arises,  which  contract  is  made  upon 
valuable  consideration  other  than  the  mutual  promise  to  siibmit  to  the  decis^ 
ion  of  the  third  party,  the  decision  being  merely  one  link  in  the  chain  of  the 
c^aim,  we  think  that  the  proceeding  is  not  an  arbitration ;  and,  in  the  language 
of  the  supreme  court  of  Massiichusetts  above  quoted,  the  decision  may  be 
made  without  notice  or  hearing,  "unless  such  notice  and  hearing  be  required 
by  express  provision  or  reasonable  implication."  Such  a  rule  seems  to  us  to 
accord  with  the  intentions  of  the  business  paen  in  the  great  majority  of  cases. 
Such  transactions  are  very  common.  So  much  so  that  a  provision  has  found 
its  way  into  the  Code  that,  where  the  consideration  of  a  contract  is  executory, 
"it  may  be  left  to  the  decision  of  a  third  person."  Civil  CJode,  §  1610.  Surely 
it  could  not  have  been  the  meaning  that  the  omitted  term  was  to  be  settled 
by  a  proceeding  in  the  nature  of  a  suit  between  the  parties.  In  this  regard 
Robertson,  C.  J.,  delivering  the  opinion  of  the  supreme  court  of  New  York, 
to  the  effect  that  a  reference  to  a  tliird  person  to  fix  the  amount  of  loss  under 
a  policy  of  insurance  was  not  within  the  rule  that  one  partner  could  not  bind 
the  firm  by  a  submission  to  arbitration,  said :  **  There  is  scarcely  a  day  in  which 
in  commercial  transactions  the  valuation  of  property  or  estimate  of  damages 
is  not  intrusted  to  third  parties,  and  no  one  has  yet  dreamed  of  looking  upon 
them  as  arbitrations,  and  subjected  to  aU  the  formalities  imposed  on  them  by 
the  Revised  Statutes,  with  the  paraphernalia  of  oaths,  witnesses,  and  notices 
of  trials.  It  is  most  frequently  confided  to  the  personal  skill,  knowledge, 
or  experience,  or  even  acquired  information  of  appraisers. "  Brink  v.  Insur- 
ance Co,,  5  Rob.  (N.  Y.)  123.  This  was  the  practical  construction  put  upon 
the  contract  by  the  parties  here;  for  the  defendant  "was  present  one  day 
there, "  but  made  no  offer  of  evidence  or  request  to  be  heard. 

3.  Several  other  points  are  made  by  the  learned  counsel  for  the  appellants, 
which  may  be  mentioned  briefly:  (a)  It  is  said  that  there  is  notliing  to  show 
that  the  plaintiff  entered  into  possession  of  the  premises,  and  that  therefore 
there  was  no  privity  between  it  and  the  lessor.  But  the  complaint  alleges  that 
Perkins  entered  into  possession,  and  that  "he  and  his  assignee  continued  in 
said  possession  to  the  end  of  the  term."  The  averment  in  the  answer  related 
to  the  possession  of  Perkins  "since  the  termination  of  said  lease,"  which  is 
quito  a  different  matter.  Assuming,  therefore,  that  the  objection  is  good  in 
point  of  law,  it  has  no  foundation  in  fact.  If  the  assignee  went  into  posses* 
sion  of  the  premises  under  the  lease,  it  does  not  matter  that  Perkins  remained 
tliere  also.  (6)  It  is  objected  that  the  rent  due  at  the  expiration  of  the  lease 
was  not  paid.  The  complaint  alleges  that  the  rent  was  paid  by  the  plaintiff 
and  Perkins.  The  answer  denies  that  it  was  paid  by  the  plaintiff.  This  ad- 
mits that  it  M  as  paid.  If  the  "rent"  was  paid  it  is  immaterial  which  of  the 
persons  in  possession  paid  It.  The  defendant  is  not  entitled  to  have  it  paid 
twice,  (c)  There  was  probably  a  variance  in  proving  a  reduced  rent  without 
pleading  the  agreement  of  reduction.  But,  under  the  circumstances,  it  could 
not  have  misled  the  defendant  to  his  prejudice,  and  therefore  it  is  to  be  dis- 
regarded. Code  Civil  Proc.  §  469.  {d)  The  testimony  of  the  witness  Wil- 
cox was  merely  as  to  the  fact  of  his  selection  as  "arbitrator."  And  this  be- 
ing so  it  was  properly  admitted.  The  objection  was  in  effect  to  the  form  of 
the  question.    The  other  points  do  not  require  special  mention. 

We  therefore  advise  that  the  judgment  and  order  denying  a  new  trial  be  af- 
firmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  thejudg- 
ment  and  order  denying  a  new  trial  are  affirmed. 
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(74  Cal.  298) 

Lov£;X.AND  V,  Garner  and  others.    (No.  12,209.) 
{Supreme  Court  of  Oalifortiia,    December  9,  1887.) 

COEPORATIONS — ACTIONS  AGAINST— ANSWER  OF  DIRECTORS  ON  INFORMATIOW   AWD  BbLIEF 

— Facts  within  Their  Knowledge— Juiximent  on  the  Pleading. 

The  California  act  of  April  23,  1880,  prescribes  certain  duties  to  be  performed  by 
directors  of  mining  corporations,  and  for  failure  to  perform  Uieyshould  be  liable  in 
the  sum  of  $1,000  liquidated  daniaues,  at  the  suit  of  any  stockholder.  Plaintiff 
brought  action  under  this  act,  and  his  complaint  contained  all  the  averments  neces- 
sary. Defendants  denied  upon  information  and  belief.  Held,  that  as  the  matters 
alleged  in  the  complaint  were  all  within  the  knowledge  of  the  defendants,  a  denial 
thereof  upon  information  and  belief  was  insufficient,  and  the  plaintiff  was  entitled 
to  judgment  on  the  pleadings.* 

In  bank.  Appeal  from  superior  court,  San  Bernardino  county;  Henry  M. 
Willis,  Judge. 

J.  S.  Loveland,  as  stockholder  in  a  mining  company,  brought  suit  for 
$1,000  liquidated  damages  against  W.  B.  Garner  and  others,  directors  of  said 
company,  for  failure  to  comply  with  the  provisions  of  the  California  act  of  April 
28,  1880,  requiring  directors  of  mining  corporations  to  make  certain  reports. 
Judgment  was  rendered  fpr  the  plaintiff  on  the  pleadings,  and  defendants 
appealed. 

Uargrave  &  Qray,  for  plaintiff.     Harris  &  Gregg,  for  defendants. 

McFarland,  J.  On  April  23,  1880,  the  legislature  passed  an  act  amenda- 
tory of  "An  act  for  the  better  protection  of  stockholders  in  corporations," 
etc.  It  was  intended  for  the  benefit  of  stockholders' in  mining  corporations, 
and  prescribes,  with  great  detail,  the  duties  of  directors,  presidents,  super- 
intendents, secretaries,  and  other  officers  of  such  corporations.  St.  1880, 
(State  Ed.)  134.  It  is  sufficient  to  say  here  that  section  1  of  the  act  provides 
that  the  directors  shall,  on  the  first  Monday  of  each  month,  cause  to  be  made 
and  posted  in  the  office  of  the  company  an  itemized  account  or  balance-sheet 
embracing  a  full  statement  of  all  receipts  and  disbursements;  also  all  exist- 
ing indebtedness  or  liability,  the  amount  of  money  on  hand,' etc.;  and  that 
section  8  provides  that  if  the  directors  fail  to  comply  with  section  1,  they 
shall  be  liable  in  the  sum  of  $1,000,  liquidated  damages,  to  any  stockholder 
bringing  an  action  therefor. 

In  the  case  at  bar  the  complaint,  which  is  verified,  avers  the  existence  of  a 
certain  mining  corporation;  that  the  defendants  are,  and  at  the  times  men- 
tioned were,  the  directors  of  said  corporation;  and  that  plaintiff  is  and  was  a 
stockholder  therein.  It  then  avers  that  said  corporation  was  seized  and  pos- 
sessed of  divers  valuable  mining  claims  and  mineral  lands,  and  also  of  cer- 
tain mills,  machinery,  and  other  property  of  great  value;  that  certain  pei-sons 
named  were  superintendent,  president,  and  secretary;  that  defendants,  as  di- 
rectors, had  the  management  and  control  of  its  property  and  business;  that 
during  the  months  of  January,  Februaiy,  March,  April,  May,  June,  and  July, 
1885,  said  mines  and  mills  were  operated,  and  large  sums  of  money  were  re- 
ceived and  disbursed,  liabilities  incurred,  etc.;  and  that  defendants  failed  to 
cause  any  itemized  account  or  balance-sheet  to  be  made,  etc.,  as  provided  by 
said  act.  All  facts  necessary  to  make  a  complete  cause  of  action  under  said 
act  of  April  23,  1880,  are  set  forth  in  the  complaint  with  great  particularity. 

The  only  positive  and  direct  denial  of  the  answer  is  the  denial  that  the  cor- 
poration "was  seized  or  possessed  of  any  mill  or  mills,  or  any  machiiiery  of 

'If  the  facts  allepjed  in  a  complaint  are  presumptively  within  the  knowledge  of  the 
defendant,  he  must  deny  positively,  and  a  denial  on  information  or  belief  will  be  treated 
as  an  evasion.  But  if  the  facts  alleged  arc  not  such  as  must  be  within  the  personal 
knowledge  of  the  defendant,  he  may  deny  knowledge  or  inforniation  thereof  sufficient 
to  form  a  belief.  Railroad  Co.  v.  Kailroad  tt  Nav.  Co.,  22  Fed.  Hep.  245.  So  held  in 
Wisconsin.    Stacy  v.  Bennett,  18  N.  W.  Hep.  26. 
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any  nature  or  kind  whatever."  All  the  other  averments  of  the  complaint 
which  are  attempted  to  he  denied  at  all  are  denied  '*upon  information  and 
belief."  No  new  matter  was  set  up  as  a  defense.  Plaintiff  moved  for  judg- 
ment upon  the  pleadings.  The  motion  was  granted,  and  judgment  was  ren- 
dered for  plaintiff  for  $1,000;  this  court  having  held,  wlien  the  case  was  here 
before,  that  there  could  be  a  recovery  for  only  one  month's  failure.  12  Pac. 
Bep.  616.    From  this  judgment  defendants  appeal. 

The  judgment  of  the  court  below  should  be  affirmed.  It  is  settled  practice 
here  that  judgment  for  plaintiff  may  be  rendered  upon  the  pleadings  where 
the  material  averments  of  a  sufficient  complaint  are  not  denied  by  the  answer. 
Felch  V.  Beaudry,  40  Cal.  439;  Hemme  v.  Haya.  55  Cal.  339;  Gay\.  Winter, 
34  Cat.  153;  FUzglbbon  v.  Calvert,  39  Cal.  261.  It  is  equally  well  settled 
''that  if  the  facts  alleged  in  the  complaint  are  presumably  within  the  knowl- 
edge of  the  defendant,  he  must  answer  positively;  and  a  denial  upon  informa-  ' 
tion  and  belief  will  be  treated  as  an  evasion."  Curtis  V.  Richards,  9  Cal.  38. 
And  in  such  a  case  the  defendant  should  at  least  show  "how  it  happened  that 
he  was  without  knowledge  as  to  such  facts."  Brovm  v.  Scott,  25  Cal.  190. 
And  the  rule  applies  as  well  to  corporations  and  their  officers  as  to  natural  in- 
dividuals. Qas  Co,  V.  San  Francisco,  9  Cal.  453.  Now,  the  only  positive 
denial  in  the  answer,  namely,  that  the  corporation  did  not  own  any  mill  or 
machinery,  is  immaterial.  The  complaint  is  perfect  without  the  averment  of 
that  fact.  The  other  denials,  upon  information  and  belief,  are  all  of  matters 
within  defendants'  knowledge, — things  which  they  presumably  knew.  For 
defendants  to  say,  practically,  that  they  do  not  know  whether  for  seven  months 
a  certain  person  was  their  superintendent,  or  whether,  during  that  time,  the 
the  corporation  of  which  they  were  directors  worked  or  developed  any  mine, 
or  extracted  any  ores  or  minerals,  or  employed  any  miners  or  teamsters,  or  in- 
curred any  liabilities,  or  disbursed  any  naoney,  or  was  engaged  in  conducting 
the  business  of  mining,  or  received  any  money  whatever,  is  to  indulge  in  a 
playful  frivolity  not  consistent  with  the  solemnity  of  sworn  pleadings  in  a 
court  of  justice.    Judgment  affirmed.  . 

We  concur:    Searls,  C.  J. ;  Temple,  J. ;  Thornton,  J. ;  Sharpstkin,  J. ; 
MoKenstry,  J. ;  Paterson,  J. 


(74  Cal.  301) 

Brern  V.  Donnelly  et  ah    (No.  9,566.) 
{Sitpreme  Court  of  Oafifomia.    December  10,  1887.) 

1.  Kqxjity — Reformation  of  Deed— Mistake — Limitation. 

Two  tenants  in  common,  wishing  to  divide  48,000  acres  grazing  land,  employed 
a  snrveyor  in  1867,  and  conveyed  by  deeds  to  each  other  one-half  each,  according 
to  his  description.  Tn  1880,  npon  survey  for  purposes  of  taxation  by  the  state,  it 
was*  discovered  that  defendants  ancestor  had  500  acres  too  much.  In  less  than  two 
years  plaintiff  tiled  a  bill  to  correct  the  mistake  in  the  deed,  and  defendants 
pleaded  the  statute  of  limitations.  Code  Civil  Proc.  Cal.  g  3^,  subd.  4,  provides 
that,  in  an  action  for  relief  on  account  of  mistake,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party  of  the  mis*^ake, 
and  it  must  then  he  brought  in  three  years.  He/d  that,  as  there  were  no  circum- 
stances bv  which  plaintiff  could  be  held  to  have  knowledge,  before  the  actual  dis- 
covery of  the  mistake,  the  action  was  brought  in  thne. 

2.  Boundaries— Lines  Established  by  United  States  Subveyor. 

In  the  altsenceof  anjnhing  to  the  contrary,  the  boundaries  of  a  rancho  established 
by  the  final  survey  of  the  United  States  surveyor  general,  approved  by  the  govern- 
ment, and  incorporated  into  the  patent,  and  followed  in  establishing  a  partition  of 
the  rancho,  should  be  taken  as  correct. 

Department  2.  Appeal  from  superior  court,  Santa  Clara  county;  F.  E. 
Spencek,  Judge. 

Edward  J.  Breen,  plaintiff,  sued  A.  J.  Donnelly  and  E.  T.  Donnelly,  ex- 
ecutors of  James  Dunne,  deceased,  and  others,  lo  correct  a  mistake  made  by 
James  Dunue  in  a  deed  in  1867. 
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T,  Zr.  Laine,  W.  Mattheios,  and  MontgoTuery  <&  Ryland,  for  appellants. 
8.  F,  Leih  and  Briggs  &  Hawkins^  for  appellees. 

McFafiland,  J. '  This  is  an  action  to  reform  a  deed.  Judgment  went  for 
plaintiff  in  the  court  below;  and  from  the  judgment  and  order  denying  a  new 
trial  defendants  appeal. 

The  following  are  the  material  facts:  On  and  before  December  18,  1867, 
Patrick  Breen  and  James  Dunne  were  the  owners  in  fee  and  in  possession, 
as  tenants  in  common,  of  a  large  tract  of  land  containing  over  48,000  acres, 
and  known  as  the  "Sobrante  de  San  Lorenzo  Rancho,"  each  owning  an  equal 
undivided  interest.  Prior  to  said  last-named  day  they  had  agreed  upon  a  par- 
tition of  the  rancho,  to  be  accomplished  by  ascertaining  a  line  drawn  from 
the  easterly  to  the  westerly  side  of  the  land,  which  should  divide  it  exactly 
into  two  halves  or  equal  parts,  and  interchanging  deeds  of  conveyance  so  that 
each  would  own  a  half  in  severalty.  To  this  end  they  had  employed  one 
Smith,  reputed  and  believed  by  them  to  be  an  honest,  competent, and  skillful 
surveyor,  to  run  said  line,  who  had  reported  that  he  had  surveyed  and  estab- 
lished a  certain  line  which  divided  the  rancho  into  two  equal  areas  as  con- 
templated. This  line  was  marked  by  stakes,  and  was  afterwards  designated  for 
some  distance  by  a  plow  furrow.  Both  Breen  and  Dunne  were  informed  by 
Smith,  and  believed,  that  he  had  correctly  computed  the  aresis  on  each  side  of 
said  line,  and  that  they  were  equal.  Thereupon,  in  accordance  with  their 
agreements,  on  the  said  eighteenth  day  of  December,  1867,  said  Breen  exe- 
cuted and  delivered  to  said  Dunne  a  deed  of  conveyance  of  the  north-east  half 
of  said  rancho,  and  said  Dunne  in  like  manner  conveyed  to  said  Breen  the 
south-east  half,  and  in  each  deed  the  description  by  metes  and  bounds  included 
said  line  run  as  aforesaid  by  said  Smith  as  a  boundary  line.  The  land  was 
then,  and  ever  since  has  been  used  solely  for  the  purpose  of  grazing;  and  after 
the  date  of  said  deeds  each  party  occupied  separately  his  supposed  part  of  said 
rancho  as  divided  and  designated  by  said  Smith  line.  Said  Patrick  Breen  died 
in  December,  1868,  and  said  James  Dunne  died  in  1874.  The  plaintiff,  Ed- 
ward J.  Breen,  as  heir  and  purchjiser  from  other  heirs,  is  the  successor  in 
interest  of  said  Patrick  Breen,  deceased;  and  the  defendants,  as  heirs  and  per- 
sonal representatives,  are  the  successors  in  interest  of  said  James  Dunne, 
deceased^  The  parties  to  this  action  have  occupied  said  land  in  like  manner 
as  it  had  been  occupied  by  said  Patrick  Breen  and  James  Dunne  in  their  life- 
time. 

As  a  matter  of  fact,  the  said  line  run  by  said  Smith  was  not  correct.  It 
left  in  the  north-east  part  deeded  to  said  Dunne  1,110.64  acres  more  land  than 
was  in  the  south-east  part  deeded  to  said  Breen.  This  mistake  was  not  dis- 
covered until  about  June,  1880.  Ite  discovery  came  about  in  this  way:  The 
state  constitution  adopted  in  1879,  and  statutes  passed  under  it,  required  large 
tracts  of  land  to  be  sectionized  where  the^same  had  not  been  done  by  the 
United  States  goVernment,  for  purposes  of  assessment  and  taxation;  and 
plaintiff,  for  the  purpose  of  complying  with  this  requirement,  employed  a 
surveyor  to  section ize  his  land,  who,  for  the  first  time,  discovered  and  made 
known  the  said  mistake  made  by  said  Smith.  Upon  the  discovery  of  the 
mistake,  plaintiff  requested  defendants  to  rectify  it,  and  they  refused  to  do  so. 

This  case  has  been  argued  by  counsel  for  appellants  upon  the  theory  that 
there  should  be  applied  to  it  the  rule  that  where  coterminous  owners  of  land 
establish  a  boundary  line  between  them,  and  acquiesce  in  its  correctness 
during  the  period  of  statutory  limitation,  such  line  cannot  afterwards,  be  dis- 
turbed. Such  is  certainly  the  general  rule  in  actions  of  ejectment,  to  qniet 
title,  etc.,  although  it  is,  perhaps,  not  definitely  settled  to  be  the  rule,  even  in 
those  cases  when  there  has  been  a  mutual  mistake.  See  Shells  v.  Haley,  61 
Cal.  157,  2inA  Smith  v.  Bobarts,  9  Pac.  Rep.  104.  But  this  is  an  action  to 
reform  a  deed, — to  correct  a  mistake  in  a  written  Instrument,  and  make  it 
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conform  to  the  real  intent  of  the  parties.  That  a  court  of  equity  has  power 
to  correct  Buch  a  mistake  in  a  proper  case  is  of  course  beyond  doubt,  and  that 
the  facts  here  make  a  proper  case  is  equally  clear.  It  is  established  beyond 
doubt  that  the  two  tenants  in  common  intended  to  convey  by  deed  to  each 
other  the  half  of  a  tract  of  land,  and  that  by  pure  mistake  the  deed  sought  to 
be  reformed  failed  to  convey  such  half.  There  is  no  question  here  of  innocent 
purchasers.  Neither  are  there  any  equities  by  reason  of  defendants  having 
put  any  improvements  on  the  land  not  included  in  the  deed.  They  have  had 
the  benefit  of  the  use  of  the  land  for  pasturage  since  the  date  of  the  deed,  and 
have  not  expended  upon  it  any  money  whatever.  In  good  conscience,  they 
ought  to  correct  the  mistake;  and  their  only  defense  is  founded  upon  the 
naked  plea  of  the  statute  of  limitations. 

But  we  think  that  the  action  was  commenced  in  time.  Section  338,  Code 
Civil  Proc.,  enumerates  thekinds  of  actions  which  must  be  commenced  within 
three  years;  and  subdivision  4  of  said  section  is  as  follows:  "An  action  for 
relief  on  the  ground  of  fraud  or  misteke.  The  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud  or  mistake."  In  the  case  at  bar  the  dis- 
covery of  the  mistake  was  not  made  until  1880,  at  which  time  the  cause  of 
action  "is  deemed  to  have  accrued."  The  action  was  commenced  in  less 
than  two  years  afterwards.  It  was  therefore  commenced  in  time>  unless  the 
circumstances  were  such  that  plaintiff  ought  to  have  known  the  mistake, 
and  therefore  should  be  held  in  law  to  have  had  knowledge  of  it  before  the 
time  of  its  actual  discovery.  But  we  think  that  there  were  no  circumstances 
from  which  he  should  be  charged  with  such  knowledge.  After  the  partition 
line  had  been  run  by  a  surveyor  believed  to  be  competent  and  honest,  and  who 
had  been  specially  employed  for  that  purpose,  there  was  nothing  to  excite  the 
suspicion  of  either  party  that  such  line  did  not  divide  the  rancho  into  two 
equal  parts.  Looking  at,  or  walking  or  riding  ,over,  or  using  for  grazing 
purposes,  a  tract  6f  land  containing  over  24,000  acres,  would  not  indicate  to 
any  one  that  it  was  500  acres  more  or  less  than  the  half  of  another  tract  con- 
taining over  48,000  acres. 

The  court  below  did  not  err  in  holding  that,  in  the  absence  of  any  showing 
to  the  contrary,  the  boundaries  of  the  rancho  established  by  the  final  survey 
of  the  United  States  surveyor  general,  made  under  the  direction  of  and  ap- 
proved by  the  United  States  government,  which  was  incorporated  into  the 
patent,  and  followed  by  said  Smith  in  fixing  said  partition  line,  may  be  taken 
to  be  correct. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J. ;  Sharfstein,  J« 

(74  Cal.  311) 

In  re  Letellier's  Estate.    (No.  11,240.) 
{Supreme  Court  of  Caiifomia,    Decceinber  12,  1887.) 

EXBOUTOJtS  ASD  ADMINIfiTRATORS — PoWER  TO  PETITION  FOR  DiSrRIBUTION  OF  ESTATS. 

An  executor  is  not  authorized  to  petition  ior  partial  distribution  of  an  estate  un- 
der Code  Civil  Proc.  Cal.  gg  1658,  1660,  providing  for  it  upon  pnetition  by  "heirs, 
devisees,  and  legatees,"  aft«r  the  lapse  of  four  months  from  the  issuance  of  letters 
testamentary  or  of  execution,  and  that  notice  of  such  application  must  be  served 
upon  the  executor  or  administrator  personally. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  AJameda  county;  K.  Hamilton,  Judge. 

Alexander  Letellier  died  in  the  county  of  Alameda  on  the  twentieth  day  of 
April,  1884,  leaving  a  will  in  the  French  language,  which  was,  on  the  twelfth 
day  of  May,  1884,  admitted  to  probate,  and  letters  testamentary  issued  to  Peter 
Portois,  the  executor  named  therein.    The  will  contains  eight  specific  pecun- 
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iary  legacies,  aggregating  ^1.100,  and  a  devise  of  real  estate  and  the  dwelling- 
house  thereon  to  Eugenie  Couturier.  On  the  thirteenth  day  of  December, 
1884,  the  executor  filed  a  petition  for  the  distribution  to  Madame  Couturier 
of  the  real  estate  mentioned  in  the  devise,  which  showed  that  the  condition 
of  the  estate  would  make  it  impossible  to  pay  any  of  the  pecuniary  legacies, 
but  that  petitioner  did  not  know  of  any  objection  to  making  distribution  of 
the  real  estate  to  the  devisee.  The  hearing  of  this  petition  was  set  for  Decem- 
ber 29,  1884,  on  which  day  one  Eugenie  A.  R.  Letellier  tiled  objections  to  the 
granting  of  the  petition,  in  which  she  set  forth  that  she  was  the  widow  of 
the  deceased,  and  that  deceased  also  left  him  surviving  three  children,  none 
of  whom  were  mentioned  in  the  will,  and  all  of  whom,  as  well  as  the  widow, 
resided  in  France. 

On  the  matter  being  reached  for  hearing  on  the  twenty-ninth  December, 
1884,  the  contestant  appeared  in  couit,  by  her  attorney  at  law,  and  moved  for 
a  continuance  of  the  hearing  for  such  reasonable  time,  not  exceeding  two 
months,  as  would  enable  the  heirs  to  present  proofs  of  their  heirship,  and  in 
support  of  such  motion  read  in  evidence  a  power  of  attorney  from  the  widow 
to  Mr.  E.  J.  Le  Breton,  and  another  power  from  six  persons,  claiming  to  be 
children  of  the  deceased;  and  also  a  document  in  the  French  language,  known 
as  an  '*  Acte  de  Notoriete,"  and  purporting  to  contain  the  declarations  of  two 
witnesses  as  to  the  marriage  of  the  deceased  with  the  contestant,  and  that  the 
children  were  the  issue  thereof.  The  court  thereupon  announced  its  ruling 
upon  the  motion  for  a  continuance  in  the  following  language:  "This  is  not 
suflScient  proof  of  heirship.  The  will  leaves  the  property  in  question  to  Eu-  . 
genie  Couturier.  Your  remedy  is  by  contesting  the  will.  If  there  are  any 
lawful  heirs  the  decree  setting  apart  and  distributing  the  property  will,  in 
that  event,  be  inoperative.  I  cannot  see  any  objection  to  a  distribution  at  this 
stage," — and  denied  the  motion  for  a  continuance,  and  made  the  decree  of 
distribution.  Subsequently,  the  contestant  moved  for  a  new  trial,  which  mo- 
tion was  denied.  Appeals  have  been  taken,  both  from  the  decree  of  distribu- 
tion and  the  order  denying  the  motion  for  a  new  trial. 

Stanly,  Story  d:  Hayes,  for  appellants.  Geo,  E.  Latvrence  and  E.  J.  <&  J, 
H.  Moore,  for  respondents. 

Hatne,  C.  This  is  an  appeal  from  a  decree  of  partial  distribution,  made 
upon  the  petition  of  the  executor.  The  provision  of  the  Code  of  Civil  Pro- 
cedure is  as  follows:  "Sec.  1658.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any  heU\  de* 
visee,  or  legatee  may  present  his  petition  to  the  court  for  the  legacy  or  share 
of  the  estate  to  which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security  for  the  payment  of  his  proportion  of  the  debts  of  the  es- 
tate." And  the  next  section  provides  that  "notice  of  the  application  must  be 
given  to  the  eocecutor  or  administrator  personally^  and  to  all  other  persons 
interested,"  etc.  These  sections  are  the  only  ones  authorizing  partial  distri- 
bution to  be  made.  It  seems  to  us  that  they  do  not  contemplate  a  petition  by 
the  executor,  to  whom  it  is  of  no  concern  whether  an  heir,  devisee,  or  legatee 
gets  paid  in  advance  or  not.  There  being  no  authority  in  the  statute  for  the 
proceedings  taken  in  the  court  below,  they  were  unauthorized,  and  should  be 
set  aside.  We  think  this  point  arises  upon  the  record,  whether  the  decree  of 
partial  distribution  is  to  be  considered  as  a  judgment  or  as  an  order.  We 
therefore  advise  that  the  decree  appealed  from  be  reversed  and  the  cause  re- 
manded. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  d^ 
cree  appealed  from  is  reversed,  and  the  cause  remanded. 
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In  re  Letcllier's  Estatk.    (No.  11,666.) 

(Supreme  Oowi  of  QtKfomia,    December  12,  1887.) 

CommfssioTiers'  decision.    Department  2. 

Appeal  from  saperior  coart,  Alameda  county;  N.  Hamilton,  Jud^. 
Stan/y,  Stnry  dt  JSayes,  for  appellants.     Geo,  E,  Lawrence  and  K  J,  &  J,  H.  Moore^  tot 
respondents. 

Mayhm,  C.  The  decree  ought  to  be  set  aside.  The  motion  for  a  new  trial  having 
been  reversed  in  Re  Lettellier't  Bttate,  ante,  847,  it  is  unnecessary  to  consider  the  ques- 
tion made  in  this  appeaL 

We  ooncar:   Belchbr,  0.  C;  Footk,  (X 

By  the  Ck)UBT.  For  the  r.easona  given  in  the  foregoing  opinion  the  decree  appealed 
from  is  reversed,  and  the  cause  remanded. 


(74  Cal.  341) 

Weimmer  et  al.  v.  Sutherland.    (No.  12,039.) 

{Supreme  Oimrt  of  California.    December  18,  1887.) 

JuDOMBNTft— By  Default— What  CoNSTifuTEs— SEmya  Aside  by  Justice  or  the  Peace. 
Code  Civil  Proc.  Cal.  ^  859,  provides  that  justices'  courts  can  set  aside  judgments 
by  default  within  10  days.  Defendants  were  served,  and  filed  an  answer,  in  a  suit 
t)efore  a  justice,  but  were  not  present  on  the  day  of  trial,  not  having  received  notice 
lyom  the  justice,  and  judgment  was  rendered  against  them.  Heid^  that  this  was  not 
a  judgment  by  default,  and  an  order  setting  it  aside  was  error. 

In  bank.  Appeal  from  superior  court,  Fresno  county;  J.  B.  Campbell, 
Judge. 

James  Sutherland,  plaintiff,  sued  E.  Weimmer  and  wife,  defendants,  before 
A.  A.  Smith,  justice,  and  obtained  judgment,  which  the  justice  set  aside, 
riaifitifl  took  a  writ  of  certiorari  from  the  superior  court,  which  declared  the 
order  vacating  the  judgment  void,  and  defendants  appealed. 

W,  D,  Qrady,  for  appellants.  Tupper  &  Tupper  and  Babcock  <£•  Mickle,  for 
respondent. 

McFarland,  J.  This  is  an  appeal  from  a  judgment  of  the  superior  court 
of  Fresno  county,  rendered  upon  a  writ  of  certiorari  directs  to  a  justice's 
court.  James  Sutherland  (the  respondent  therein)  brought  an  action  in  the 
justice's  court  of  A.  A.  Smith  (appellant)  against  E.  Weimmer  and  wife,  (also 
appellants  herein.)  In  said  action  in  the  justice's  court,  the  defendants 
therein  (Weimmer  and  wife)  appeared,  and  made  a  motion  to  quash  the  sum- 
mons. The  motion  was  denied,  and  they  then  demurred  to  the  complaint. 
The  demurrer  was  overruled;  and  then,  on  June  22,  1886,  they  filed  an  an- 
swer. On  July  9th  the  case  was  set  for  trial  for  July  19,  1886,  at  1  o'clock 
p.  M.  At  the  last-named  time  the  defendants  failed  to  appear,  and  the  court, 
after  having  waited  one  hour,  proceeded  with  the  trial;  and  after  hearing  wit- 
nesses, and  taking  evidence  on  the  issues  made  by  the  pleadings,  rendered 
judgment  for  the  plaintiff  thereon,  (Sutherland.)  On  July  26th  defendants, 
upon  affidavits,  moved  the  court  to  '*  vacate  and  set  aside"  the  judgment,  upon 
the  ground  that  defendants  had  no  notice  of  the  time  of  trial.  The  hearing 
of  the  motion  was  continued  to  September  10th,  when  the  court  found  that 
defendants  had  not  received  notice  of  the  day  of  trial,  (when  notice  seems  to 
have  been  deposited  by  the  justice  in  the  United  States  mail,  directed  to  de- 
fendants,) and  thereupon  entered  an  order  "that  said  judgment  is  hereby  set 
aside  and  vacated."  It  does  not  appear  that  plaintiff  had  notice  of  this  mo- 
tion, or  was  present  when  it  was  heard.  On  the  application  of  the  plaintiff, 
Sutherland,  the  superior  court  granted  a  writ  of  certiorari  to  review  the  ac- 
tion of  said  justice  vacating  said  judgment.  On  the  seventh  day  of  January, 
1887,  after  a  full  hearing,  both  parties  being  present  by  counsel,  the  superior 
V. 15p.no. 14 — 54 
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court  rendered  judgment  that  the  said  order  of  said  justice's  court  vacating 
the  s^d  judgment  in  said  court  was  void,  and  of  no  effect,  etc.  From  this 
judgment  of  the  superior  court  this  appeal  is  taken. 

Justices'  courts  have  no  power  to  review  their  own  judgments,  unless  by 
some  method  expressly  provided  by  law.  In  Winter  v.  Fitzpatrick,  85  Cal. 
269,  it  was  held  that  a  justice  of  the  peace  could  not  vacate  a  judgment  ren- 
dered by  him ;  and  that  an  order  attempting  to  do  so,  not  being  appealable, 
should  be  annulled  on  certiorari:  However,  at  the  time  Winter  v.  Fitzpat- 
rick  was  decided,  the  civil  practice  act  provided  that  only  those  sections  em- 
braced in  the  title  which  prescribed  the  proceedings  in  justices'  courts,  and 
such  other  sections  as  were  specially  mentioned  in  that  title,  should  be  appli- 
cable to  justices'  courts.  At  the  present  time,  section  925,  Code  Civil  Proc., 
is  as  follows:  "Justices'  courts  being  courts  of  peculiar  and  limited  jurisdic- 
tion, only  those  provisions  of  this  Code  which  are  in  their  nature  applicable  to 
the  organization,  powers,  and  course  of  proceedings  in  justices'  courts,  or 
which  have  been  made  applicable  by  special  provisions  in  this  title,  are  ap- 
plicable to  justices'  courts,  and  the  proceedings  therein."  It  is  therefore 
argued  that  Winter  y,  Fitzpatrick  has  no  bearing  on  the  present  case;  and 
that  by  virtue  of  said  section  925  all  the  broad  powers  granted  to  courts  of  rec- 
ord by  section  473,  Code  Civil  Proc.,  may  be  exercised  by  justices'  courts. 
The  language  of  section  925  is  certainly  of  difficult  construction;  and  cases 
might  well  arise  where  it  would  be  extremely  doubtful  whether  or  not  certain 
acts  of  a  justice's  court  were  justified  by  its  provisions.  It  will  be  observed, 
however,  that  the  section  expressly  preserves  the  notion  of  the  "peculiar  and 
limited  jurisdiction"  of  these  courts;  and,  moreover,  that  its  general  char- 
acter is  negative,  rather  than  positive.  The  grant  is  somewhat  in  the  shape 
of  a  parenthesis  in  a  clause  of  limitation.  If,  therefore,  that  part  of  the  Code 
which  expressly  deals  with  proceedings  in  justices'  courts,  prescribes  the  pow- 
ers of  those  courts  in  relation  to  a  general  subject  about  which  the  powers  of 
courts  of  record  are  expressly  prescribed  in  another  part,  then  we  think  that 
the  powers  of  the  justice^'  ^jourts  with  respect  to  that  subject  are  to  be  looked 
for  in  the  former,  and  not  in  the  latter,  provision. 

Now,  the  power  in  question  here,  i.  e.,  the  power  to  relieve  from  a  judg- 
ment taken  through  surprise,  excusable  neglect,  etc.,  is  expressly  given  to 
courts  of'record  by  section  473,  and  is  expressly  given  to  justices'  courts  by 
section  859.  Both  sections  relate  to  the  same  general  subject.  But  while 
section  473  gives  this  power  to  relieve,  in  general  terms  and  in  all  cases, 
within  six  months  in  some  instances,  and  one  year  in  others,  after  judgment, 
section  859  confines  the  power  in  justices'  courts  to  cases  of  a  "judgment  by 
default,"  and  limits  the  time  to  "ten  days  after  the  entry  of  the  judgment." 
We  think,  therefore,  that  the  latter  section  is  determinative  of  the  question 
here  involved,  and  not  section  473.  And,  of  course.  In  the  case  at  bar,  there 
was  no  "judgment  by  default."  A  default  occurs  when  a  defendant  fails  to 
answer  or  demur  as  described  in  sections  850  and  871  et  seq.  Not  being  a 
judgment  by  default,  the  defendants  could  have  appealed  to  the  superior 
court;  and,  if  aggrieved,  that  was  their  remedy. 

The  judgment  of  the  superior  court  is  affirmed. 

We  concur:    Searls,  C.  J. ;  Temple,  J. ;  Sharpstein,  J. ;  McKinstry,  J. 

Paterson,  J.,  (concurring.)  1  concur,  but  express  no  opinion  upon  the 
question  as  to  the  proper  remedy.  Section  850,  Code  Civil  Proc.,  provides 
that,  "  when  all  parties  served  with  process  shall  have  appeared,  *  *  * 
the  justice  micst  flx  a  day  for  the  trial  of  said  cause,  and  notify  t?ie  plain- 
tiff, and  the  defendants  wh>o  have  appeared,  thereof "  If  this  requirement 
be  jurisdictional,  and  the  time  for  appeal  elapsed  before  defendant  had  notice 
that  the  case  had  been  set  for  trial,  a  trial  had,  and  judgment  entered  against 
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him,  it  would  seem  to  be  a  harsh  rule  which  would  preclude  him  from  show- 
ing upon  certiorari  that  he  had  never  had  any  notice  of  the  trial;  because  it 
must  be  remembered  the  justice  is  not  required  to  enter  in  his  docket  any 
minute  of  the  service  of  notice  of  the  time  of  trial,  nor  is  he  required  to  file 
any  proof  of  such  service,  (section  911,  Code  Civil  Proc.,)  and  there  is  noth- 
ing in  the  record,  therefore,  to  show  that  judgment  has  been  entered  against 
the  defendant  without  a  hearing,  or  notice  of  hearing. 


(74  Cal.  323) 

Steele  v.  Pacific  Coast  Ry.  Co.    (No.  9,884.) 
(Supreme  Court  of  Calif omia,    December  16. 1887.)    < 

1.  Bailroad  Companies— Liability  for  Negligence — Fires — Instructions  as  to  Other 

Fires. 

Id  aq  action  for  daniages  from  a  fire  caused  by  sparks  from  a  locomotive,  the 
court  instructed  the  lury  that,  if  they  found  from  tlie  evidence  that  defendant's  en- 
gines had  dropped  nre  at  other  times  before  or  after  the  time  alleged  in  the  com- 
plaint, such  facts  should  be  considered  in  determining  the  negligence  of  the  de- 
fendant. The  defendant  objected  to  the  instruction,  on  the  ground  that  it  did  not 
set  a  limit  as  to  time.  Held  that,  as  the  jury  could  only  know  whether  the  defend- 
'  ant's  engines  had  dropped  fire  at  other  times  by  the 'evidence,  the  range  of  time 
that  was  allowable  to  oe  considered  by  the  jury  should  be  determined  when  the 
testimony  was  introduced. 

2.  Same  —  Dbfectivb  Appliances — Accumulation  of  Grass  on  Kight  of  "Way— In- 

structions. 

In  an  action  for  damages  fVom  a  fire  caused  by  sparks  from  a  locomotive,  the 
complaint  contained  two  counts  of  neglig^it  acts. — Diligence  in  running  the  en- 
gine, and  neglijirence  in  allowing  dry  grass  and  hay  to  accumulate  on  defendant's 
right  of  wav.  The  defendant  asked  the  court  to  instruct  the  jury  that,  if  they  found 
that  defendant's  engine  had  all  the  best  appliances  for  preventing  the  escape  of  tire, 
then  defendant  was  not  guilty  of  negligence  in  the  escape  of  the  fire,  nor  liable 
therefor,  unless  it  escaped  through  the  negligence  of  defendant  in  managing  the 
machinery.  Held  that,  as  the  instruction  ignored  entirely  the  question  of  negli- 
gence in  allowing  dry  grass  and  weeds  to  accumulate  on  the  right  of  way,  it  was 
properly  modified  so  as  to  distinguish  the  two  questions.^ 
S.  Same— Trial— Objections  to  Evidence. 

In  an  action  against  a  railroad  company  for  damages  from  a  fire  caused  by  sparks 
from  a  locomotive,  a  witness  for  plaintiff  testifie<l  that  another  fire  had  occurred  at 
a  certain  time  prior  to  the  one  complained  of.  He  was  then  asked  if  he  knew  of 
any  fire  that  had  occurred  between  the  two.  Defendant  objected,  as  irrelevant  and 
immaterial  and  too  remote.  Held,  that  the  objection  was  too  general,  and  was 
properly  overruled. 

In  bank.  Appeal  from  superior  court,  San  Luis  Obispo  county;  D.  S.  Greg- 
ory, Judge. 
The  facts  are  stated  in  the  opinion. 
F.  A,  Gregg,  for  plaintiff.    -K.  B,  Treat  and  7.  M.  Wilcaojon,  for  defendant. 

Searls,  C.  J.  Action  to  recover  of  defendant  the  value  of  a  lot  of  hay  and 
grain  destroyed  by  fire  on  August  7,  1884,  claimed  to  have  been  set  on  fire  by 
the  negligence  of  the  defendant  in  using  its  railroad  locomotive,  and  in  al- 
lowing dry  grass  and  inflammable  materials  to  accumulate  along  its  right  of 
way.  Judgment  passed  for  plaintiff;  from  which,  and  from  an  order  deny- 
ing it  a  new  trial,  defendant  appeals. 

At  the  trial,  there  was  evidence  tending  to  prove  that  defendant  was  a  cor- 
poration, authorized  to  run  and  operate  a  railroad,  and  lawfully  engaged  in 
that  occupation,  and  was  such  at  all  times  mentioned  in  the  complaint;  that 
David  Howell,  on  or  about  the  seventh  day  of  August,  1884,  was  the  owner 
and  possessed  of  a  stack  of  unthrashed  wheat  in  said  county,  adjoining  the 

'As  to  the  imputation  of  negligence,  in  actions  against  railroad  companies  to  re- 
cover damages  for  loss  by  fire,  from  the  fact  that  the  company  alloweil  conibu!<tihle 
materinl  to  accumulate  on  its  land,  see  Railroad  Co.  v.  Benson,  (Tex.)  5  S.  W.  Rep.  322, 
and  note. 
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riglit  of  way  of  the  railroad  of  defendant  in  the  field;  that  the  stubble  from 
which  said  grain  was  cut  was  continuous  upon  the  soil  of  said  field  from  the 
stack  of  wheat  to  the  right  of  way  of  defendant's  railroad,  as  were  grasses  and 
weeds,  also,  that  were  then  dry,  and  capable  of  communicating  fire;  that  de- 
fendant luid  before  August  7,  1884,  permitted  wild  oats,  weeds,  squirrel 
grass,  and  other  grasses  to  become  dry  and  inflammable  on  its  right  of  way, 
continuous  between  its  track  and  the  field  of  Howell  adjoining,  and  Imd  cut 
the  oanie,  and  had  placed  it  in  small  bundles  or  cocks  on  its  right  of  way,  and 
near  the  fence  inclosing  the  field  upon  which  said  stack  of  wheat  then  was, 
and  had  allowed  it  to  remain  there  three  or  four  weeks  prior  to  the  fire;  that 
defendant  cau^d  a  swath  of  said  wild  oats,  etc.,  to  be  cut  and  left  lying  close 
up  to  its  track,*  and  adjacent  to  the  ends  of  the  ties  upon  which  its  rails  were 
laid,  and  that  it  had  become  dry  and  inflammable;  that  the  stubble  from  which 
said  wild  oats,  etc.,  on  said  right  of  way  had  been  cut  was  left  standing,  and 
had,  at  the  date  last  set  forth,  and  for  some  time  prior  thereto,  become  dry 
and  inflammable;  that  said  stack  of  wheat  had  been  cut  and  placed  in  the  field 
about  three  weeks  prior  to  August  7,  1884;  that  defendant  had  on  at  least 
two  different  times  prior  to  August  7,  1884,  and  in  that  year,  attempted  to 
burn  the  grass,  weeds,  etc.,  cut  and  lying  upon  its  right  of  way,  but  was  un- 
able to  do  so  because  of  the  dampness  of  the  same;  that  where  the  right  of  way 
of  the  defendant  adjoins  the  field  of  said  Howell  as  aforesaid,  during  all  the  year 
from  about  April  1st  to  about  December  1st  of  each  year,  the  prevailing  winds 
are  from  the  south-west  and  west,  the  track  of  defendant  running  nearly  east 
and  west  at  that  point;  that  by^  reason  of  the  lay  of  the  country  in  that  vicinity 
the  winds  generally  blow  very  hard  each  day,  between  the  dates  aforesaid,  be- 
tween the  hours  of  about  10  a.  m.  and  sundown,  but  the  weather  was  calm  at 
this  point  for  about  a  week  prior  to  August  7,  1884;  that  in  the  mornings  of 
nearly  each  day  prior  to  the  lifLh  of  August,  1884,  fogs  were  prevailing  in  that 
vicini^ty;  that  in  the  mornings  bet  ween  the  dates  when  said  grass,  etc.,  was  cut 
on  the  defendant's  right  of  way,  as  set  forth,  and  August  5,  1884,  the  said 
grasses,  etc.,  were  too  wet  to  burn,  and  later  in  the  day  the  winds  prevailed  to 
such  an  extent  as  to  render  it  hazardous  to  burn  the  same,  without  danger  of 
the  fire  escaping  and  getting  beyond  the  control  of  the  peisons  having  charge  of 
the  same,  and  into  the  fields  adjoining  the  right  of  way;  that  during  the  sum- 
mer season  of  the  year  1884  defendant  caused  a  great  portion  of  Its  right  of 
way  in  other  localities,  but  not  in  this,  to  be  burned  over,  and  most  of  the  in- 
flammable vegetation  removed  therefrom,  employing  servants  for  that  pur- 
pose especially,  expending  thereabout  money  to  the  amount  of  $3,000  or  there- 
about; that  defendant's  track,  where  it  adjoined  said  Howell's  field,  is  on  an 
up  grade,  going  south-easterly,  of  about  90  to  100  feet  to  the  mile;  that  loco- 
motives emit  more  sparks  and  drop  more  fire  going  up  grades  than  on  levels 
or  down  grades;  that  a  fire  originated  on  August  7,  1884.  on  defendant's 
right  of  way,  between  the  track  and  the  fence  inclosing  Howell's  said  field; 
that  said  fire  spread  to  and  was  communicated  by  vegetiition  in  a  dry  state  to 
the  field  of  said  Howell,  and  thence  across  the  same  to  his  said  stack  of  wlieat, 
and  the  same  was  destroyed  by  fire,  said  stack  being  about  200  feet  from  de- 
fendant's right  of  way;  that  from  thence  the  fire  was  communicated  to  a  field 
belonging  to  plaintiff,  upon  which  was  stubble  and  weeds  in  a  dry  state,  and 
destroyed  a  lot  of  hay  lying  in  said  field;  that  said  hay  had  been  cut  by  plain- 
tiff, and  allowed  to  remain  in  his  field,  adjoining  the  field  of  said  Howell,  in 
cocks,  since  the  month  of  May,  1884;  that  some  rain  fellin  June  and  July  of 
the  year  1884  at  this  point;  that  within  five  minutes  prior  to  the  said  fire  the 
passenger  train  of  defendant  passed  on  its  right  of  way,  using  fire  on  the  loco- 
motive thereof,  and  ascending  the  grade,  hauling  seven  load^il  cars,  the  loco- 
motive pulling  said  train  being  No.  2,  and  graded  at  that  amount  of  cars 
for  its  load;  that  said  engine  No.  2  had  on  several  occasions  emitted  fire, 
prior  to  August  7,  1884,  and  was  the  worst  engine  belonging  to  defendant. 
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and  used  on  its  road,  to  emit  sparks  and  6re;  that  on  said  August  7, 1884,  said 
engine  was  run  by  a  competent  and  careful  engineer  in  charge  thereof,  and 
was  provided  witii  the  moat  approved  appliances  to  arrest  and  prevent  the  es- 
cape of  fire  in  both  its  stack  and  ash-pan;  that  all  the  appliances  upon  said 
engine  were  at  that  time  in  good  condition;  that  an  examination  of  the  condi- 
tion of  tlie  engine  aforesaid  was  made  on  the  same  day  said  fire  occurred,  and 
witliin  an  hour  thereafter,  and  its  machinery  and  appliances  for  the  preven- 
tion of  tlie  .escape  of  Ore  from  it  were  found  to  be  in  good  condition;  that  said 
engine  was  on  said  August  7, 1884,  provided  with  the  best  appliances  made 
use  of  on  other  roads,  in  this  state  for  the  prevention  of  the  escape  of  fire  there- 
from ;  that,  in  going  up  said  grade  by  the  engines  of  defendant,  fire  had  be^n 
seen  to  escape  from  them  prior  to  August' 7,  1884;  that  the  hay  in  plaintiff's 
field  Imd  been  allowed  to  become  dry  and  imflammable;  that  said  Howell 
knew  of  the  condition  of  the  right  of  way  of  defendant,  and  the  lay  of  the 
land  adjoining  his  said  field,  and  the  prevailing  course  of  the  winds  during 
the  year  1884,  and  prior  to  August  7,  1884;  that  no  fire  had  ever  been  com- 
municated to  the  fields  along  tlie  line  of  defendant's  right  of  way  in  the  vicin- 
ity of  the  one  above  set  forth  during  the  year  1884;  that  no  fire  liad  ever  been 
communicated  or  originated  along  the  defendant's  right  of  way  from  any  of 
its  locomotives  for  a  period  of  about  two  years,  except  once  during  that  period, 
to- wit.  about  two  years  since^  when  it  burned  a  field  adjoining  the  field  of 
Howell;  that  on  said  August  7,  1884,  said  engine  No.  2  was  being  care- 
fully and  skillfully  managed  by  the  engineer  thereof;  that  neither  Howell  nor 
plaintiff,  in  the  year  1884,  prior  to  August  7,  1884,  and  after  they  had  har- 
vested their  said  crop,  ever  dug  up  the  soil,  or  removed  the  vegetation  there- 
from, on  their  lands,  or  took  any  other  precaution  or  measures  on  their  land 
to  prevent  the  communication  of  fire  to  their  fields  from  the  right  of  way  of 
defendant,  except  to  notify  an  employe  of  defendant  of  the  danger,  which 
they  did  some  three  or  four  weeks  before  the  seventh  day  of  August;  that  the 
engines  of  defendant  run  on  its  road  in  the  month  of  August,  1884,  were  all 
supplied  with  the  same  appliances  to  prevent  the  escape  or  dropping  of  fire  as 
said  engine  No.  2;  that  said  Howell  assigned  his  claim  against  the  defend- 
ant, prior  to  the  commencement  of  this  act}on,  tothe  plaintiff. 

Defendants  assign  the  giving  of  the  fourth  instruction  by  the  court  as  er- 
ror. It  is  as  follows:  "If  you  find  from  the  evidence  that  defendant's  en- 
gines emitted  or  dropped  fire  at  other  times,  before  or  after  the  occurrence  of 
this,  fire  alleged  in  the  complaint,  these  will  be  circumstances  or  facts  to  be 
considered  and  weighed  by  you  in  determining  the  question  of  whether  the 
fire  was  dropped  or  emitted  by  the  engine  by  the  negligence  or  carelessness  of 
defendant."  The  objection  urged  against  the  instruction  is  that  it  is  not 
limited  as  to  time,  place,  or  the  particular  engine  by  which  the  fire  in  ques- 
tion may  be  supposed  to  have  been  communicated.  The  limitations  which  ap- 
pellant claims  should  have  been  included  in  the  instruction,  it  seems  to  us,  are 
those  which  are  to  be  applied  to  the  introduction  of  testimony  on  the  subject, 
and  were  not  necessary  to  an  instruction.  The  jury  could  only  know  that 
defendant's  engines  had  "emitted  or  dropped  fire  at  other  times,  before  or 
after  the  occurrence  of  this  fire,"  from  the  evidence,  and  whatever  range  was 
proper  on  that  subject  in  admitting  evidence  was  a  question  to  be  determined 
when  the  testimony  was  offered.  It  has  been  held  in  this  state,  in  like  ctises, 
that  testimony  of  like  character  is  admissible.  This  being  so,  the  instruction 
is  proper.  As  to  the  proximity  of  time  and  place  to  which  the  proofs  must 
be  confined,  questions  must  arise  which  can  only  be  determined  in  view  of 
the  circumstances  as  the  testimony  is  offered. 

The  court  gave  the  fourth  instruction  asked  by  defendant,  but  added  to  it 
a  modification,  to  which  defendant  excepted.  The  instruction  as  given  is 
as  follows,  the  portion  in  brackets  being  the  modification  as  added  by  the 
court:  "If  you  believe  from  the  evidence  that  the  damages  claimed  by  the 
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plaintiff,  if  any  has  been  sustained,  were  caused  by  fire  escaping  from  defend- 
ant's engine,  and  find,  further,  that  the  engine  was  in  good  order,  properly 
constructed,  and  suppliiMl  with  the  best  appliances  in  use  to  prevent  the  escape 
of  fire,  then  the  defendant  was  not  guilty  of  negligence  in  such  escape  of  the 
fire,  and  is  not  liable  for  the  escape  of  the  fire,  unless  it  escaped  through  the 
negligence  of  the  agents  or  servants  of  the  defendant  in  managing  or  running 
the  engine  machinery.  [But  this  instruction  applies  only  to  negligence  by 
the  escape  of  fire  from  the  engine,  and  not  to  negligence — if  such  there  was 
— in  maintaining,  suffering,  or  permitting  dry  grass  or  hay  or  other  inflam- 
mable substance  to  remain  on  its  track  or  right  of  way,  if  it  did  so.]*'  A  ref- 
erence to  the  complaint  will  show  that  plaintiff  counted  upon  two  separate 
acts  of  negligence  on  the  part  of  defendant,  viz.:  (1)  Its  negligence  in  con- 
ducting and  running  its  engine  whereby  the  fire  escaped  therefrom,  and  caused 
the  injury  complained  of;  and  (2)  negligence  of  defendant  in  cutting  and  leav- 
ing upon  the  ground  upon  its  right  of  way,  near  and  against  its  railroad  track, 
the  dry  and  inflammable  grass,  weeds,  wild  oats,  etc.,  which  had  grown  on 
said  right  of  way,  whereby  the  fire  from  its  engine  was  communicated  to  sucli 
dry  materials,  and  thence  to  plaintiff's  property,  etc.  From  this  it  will  be  seen 
that  defendant  may  have  exercised  due  care  and  caution  in  the  construction 
and  management  of  its  engine,  so  that  no  liability  would  attach  to  it  on  ac- 
count of  fire  escaping  therefrom,  and  yet  have  been  guilty  of  such  negligence 
in  leaving  its  right  of  way  so  incumbered  with  inflammable  material  as  to 
render  it  liable.  It  was  in  view  of  this  dual  question  of  negligence  that 
the  court  added,  and  as  we  think  properly,  the  portion  of  the  instruction  in 
brackets. 

The  fifth  instruction  asked  by  defendant  was  properly  refused  for  a  like 
reason.  It  limited  defendant's  liability  to  negligence  in  the  construction  or 
management  of  its  engine,  and  wholly  ignored  the  question  of  negligence  in 
leaving  material  adjoining  its  road. 

There  was  no  sutficient  evidence  of  contributory  negligence  on  the  part  of 
plaintiff  to  call  for  the  instruction  asked  on  that  point  by  defendant.  Plain- 
tiff and  his  grantor  had  a  right  to  cut,  harvest,  stack,  and  retain  their  hay  and 
wheat  upon  their  own  land  in  the  usual  and  customary  manner,  during  the 
summer  season,  without  being  amenable  to  the  charge  of  negligence  for  so 
doing;  nor  were  they  bound  to  plow,  remove,  or  segregate  the  stubble  left 
upon  their  land  after  gathering  their  crops,  to  avoid  a  like  implication. 

The  instructions  given  by  the  court  on  behalf  of  plaintiff  and  defendant 
stated  the  law  of  the  case  clearly  and  properly. 

The  only  other  question  necessary  to  be  considered  relates  to  the  admission 
of  testimony.  A  witness  for  plaintiff  was  asked  as  follows:  Question.  "Do 
you  know  of  any  fire  occurring  upon  the  right  of  way  of  this  defendant  sub- 
sequent to  the  fire  you  have  spoken  of,  and  prior  to  the  one  that  occurred 
that  destroyed  that  stack?"  To  which  the  defendant  objected,  on  the  grounds 
that  it  was  irrelevant  and  immaterial,  and  being  too  remote.  The  court  over- 
ruled the  objection,  and  permitted  the  witness  to  answer  the  question;  to 
which  ruling  of  the  court  the  defendant  then  and  there  duly  excepted,  and 
the  witness  answered  as  follows:  Artsioer.  "About  two  years  before  this  fire 
of  mine,  there  was  a  fire  broke  out  on  the  place  adjoining  me,  a  little  west, 
— before  the  fire  of  the  seventh  of  August, — burned  quite  a  large  country." 
The  testimony  given  at  the  trial  is  not  set  out  in  the  transcript.  It  is  ap- 
parent, however,  from  the  tenor  of  the  above  question,  that  the  witness  had 
already  spoken  of  a  fire  upon  defendant's  right  of  way  prior  to  the  one  in 
question  in  this  action.  To  this  question,  or  the  answer  thereto,  no  objection 
is  apparent.  He  is  then  asked  as  to  his  knowledge  of  other  fii-es  subsequent 
to  the  one  spoken  of,  and  prior  to  the  one  under  consideration.  If  the  ques- 
tion was  open  to  objection,  it  was  because  the  time  was  not  limited  to  some 
recent  period.    Had  the  answer  shown  a  knowledge  of  other  fires  within  a 
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day  or  two  of  the  one  in  question,  manifestly,  under  our  decisions,  and  upon 
the  weight  of  authority,  it  would  have  been  proper.  Henry  v.  Railroad  Co,, 
50  Cal.  176;  Butcher  v.  Railroad  Co.,  67  Cal.  518,  8  Pac.  Rep.  174;  Field  v. 
Railroad  Co.,  32  N.  Y.  339;  Sheldon  v.  Railroad  Co.,  14  N.  Y.  218;  Shear. 
&  R.  Neg.  333;  Gandy  v.  Railroad  Co.,  30  Iowa,  422.  The  objection  that 
the  question  was  "irrelevant  and  immaterial"  was  too  genera].  It  did  not 
call  the  attention  of  the  court  to  the  point  that  the  question,  although  proper 
witliin  a  limited  range,  was  too  broad  in  its  scope,  and  might  call  for  an  an- 
swer covering  too  remote  a  period.  An  objection  to  testimony  should  specify 
the  grounds  of  the  objection.  Winans  v.  Hassey,  48  Cal.  634;  Satteilee  v. 
Bliss,  36  Cal.  489.  Uad  a  motion  been  made  to  strike  out  the  answer,  per- 
haps it  should  have  been  granted  as  being  too  remote,  but  none  was  made. 
The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    Shakpstein,  J.;  McFarland,  J.;  Temple,  J.;  McKins- 
TBT,  J.;  Paterson,  J.;  Thornton,  J. 


05  Or.  464) 

Day  v.  Holland  and  others. 
•    {Supreme  Court  of  Oregon.    December  6,  1887.) 

1.  Appeal  —  Effect  on  Deobbe— Malicious  Trespass  —  Entry  under  Decree  Ap- 

pealed FROM. 

Const.  Or.  art.  7,  J  6,  provides  that  the  supreme  coart  shall  have  jniisdiction  only 
to  revise  the  final  decisions  of  the  circuit  courts.  Hill,  Code  Or.  J  539,  provides  that, 
in  certain  cases,  proceedings  shall  be  stayed  when  an  undertaking  for  appeal  only 
is  filed.  Section  614  provides  that  an  action  is  pending  from  its  beginning  until  its 
determination  on  appeal,  or  the  expiration  of  the  time  allowed  for  appeal.  Held 
that,  in  an  action  for  malicious  trespass  on  real  estate,  a  decree  in  a  former  suit  for 
the  possession  of  the  property  in  favor  of  the  defendant  in  the  trespass  suit  was  a 
complete  justification  for  the  entry,  although  the  appeal  from  the  decree  was  pend- 
ing.   Lord,  C.  J.,  dissenting. 

2.  Malicious  Trespass— Entry  under  Decree  Appealed  from— Evidence  to  Rebut 

Malice. 

In  a  suit  for  malicious  trespass  on  real  estate,  defendant  can  introduce  in  evi- 
dence a  decree  quieting  the  title  to  the  same  in  her  as  against  the  plaintiff,  to  rebut 
the  charge  of  malice,  tnough  the  decree  had  been  appealed  from. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge. 

Ellen  Day,  plaintiff,  sued  Margaret  Holland  and  others,  defendants,  for 
malicious  trespass  on  real  property,  and  recovered  judgment  fori^GOO,-  and 
defendants  appealed. 

A.  L.  Frasier  and  F.  F.  Holman,  for  appellants.  H.  T.  Bingham,  A.  B. 
Coleman,  and  Cornelius  Taylor,  for  respondent. 

Stbahan.  J.  This  is  an  action  to  recover  damages  for  a  malicious  trespass 
on  real  property  alleged  to  have  been  committed  in  said  county  of  Multnomah 
on  the  sixth  day  of  October,  1886.  The  actual  damage  alleged  was  960,  but, 
by  reason  of  the  alleged  malice  of  the  defendants  and  the  aggravated  circum- 
stances of  the  trespass,  the  plaintiff  claimed  damages  in  the  suih  of  91,000. 
Upon  a  trial  before  a  j u ry ,  she  was  awarded  the  sum  of  $600.  From  that  judg- 
ment this  appeal  is  taken.  The  cause  was  tried  on  the  twenty-sixth  day  of 
February,  1887. 

For  the  purpose  of  justifying  their  entry  upon  the  premises  in  question,  the 
defendants  offered  In  evidence  upon  the  trial  a  properly  certified  copy  of  the 
judgment  roll  in  a  suit  theretofore  finally  determined  in  department  No*  2  of 
the  circuit  court  of  Multnomah  county,  wherein  Margaret  Holland  was  plain- 
tiff, and  Ellen  Day,  James  Day,  Lizzie  Day,  Mary  Day,  and  Frank  Day  were 
defendants.  The  final  decree  in  said  last-named  suit  was  entered  on  the 
twenty-seventh  day  of  September,  1886,  the  object  of  which  was  to  quiet  the 
title  of  the  plaintiffs  to  the  real  property  upon  which  the  alleged  trespass  was 
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committed.  The  court,  by  its  decree,  found  for  the  plaintiff  as  to  the  partic- 
ular parcel  of  land  where  the  injury  complained  of  in  this  case  was  committed, 
and  decreed  that  "the  said  defendants,  and  each  of  them,  and  all  persons  claim- 
ing througli,  by,  or  under  them,  be,  and  they  are  hereby,  forever  barred  of 
any  and  all  right,  title,  estate,  or  interest  in  or  to  the  said  real  estate,  or  any 
portion  thereof,  and  are  hereby  restrained  and  enjoined  forever  from  claiming 
or  asserting  or  exercising,  or  attempting  to  exercise,  any  right,  title,  or  in- 
terest therein  or  thereto,  or  in  any  manner  interfering  with  the  title  or  pos- 
session of  said  plaintiff  in  and  to  the  said  property;  and  that  the  legal  title 
and  the  right  to  the  immediate  and  continued  peaceable  possession  in  and  to 
the  said  property  is  hereby  confirmed,  ordered,  and  decreed, "  etc.  It  further 
appeared  from  the  said  judgment  roll  that  an  appeal  had  been  taken  from  said 
decree  by  the  defendants  to  this  court,  and  that  on  such  appeal  the  undertak- 
ing was  given  for  an  appeal  only.  It  did  not  appear  from  said  judgment  roll 
that  said  cause  had  been  remanded  from  this  court  to  the  court  below.  The 
judgment  roll  was  excluded,  to  which  ruling  an  exception  was  taken;  ^nd  this 
is  the  only  material  question  presented  by  this  appeal. 

It  is  claimed  by  the  appellant  that  this  decree  was  competent  evidence 
for  either  one  of  two  purposes:  (1)  That  it  constituted  a  full  and  complete 
justification  for  all  of  the  alleged  trespasses  charged  in  the  complaint;  or  (2) 
that  it  was  competent  evidence  to  be  submitted  to  the  jury  tending  to 
negative  and  disprove  malice.  The  jurisdiction  of  this  court  is  appellate  and 
revisory  only.  It  can  exercise  no  original  jurisdiction.  Article  7,  §  6,  of 
the  constitution,  vests  and  limits  its  jurisdiction  in  these  words:  "The  su- 
preme court  shall  have  jurisdiction  cmly  to  revise  the  final  decisions  of  the 
circuit  courts.  *  *  *"  This  ret?i>orjf  jurisdiction  is  exercised  by  means  of 
a  statutory  appeal.  The  same  statute  regulates  the  method  of  appeals  in 
both  actions  at  law  and  suits  in  equity.  The  only  distinctions  which  it  makes 
in  the  two  classes  of  cases  is  that^  if  the  appeal  be  from  a  decree,  the  appel- 
lant need  not  specify  in  the  notice  of  appeal  the  grounds  of  error  upon  which 
he  intends  to  rely,  and,  if  the  evidence  has  been  taken  in  writing,  the  cause 
shall  be  tried  anew  upon  the  transcript  and  evidence  accompanying  it.  If 
the  evidence  has  not  been  taken  in  writing  in  the  court  below,  an  equity  case 
is  re-examined  here  only  upon  the  exceptions  which  were  taken  in  the  court 
below. 

The  first  question  therefore  is,  what  effect  did  the  appeal  have  upon  the 
decree  in  said  cause?  Was  the  decree  in  question  vacated  and  broken  up  by 
the  appeal,  so  that  it  ceased  to  be  binding  upon  the  parties,  or  was  its  enforce- 
ment stayed  pending  the  appeal  by  force  of  section  539,  Hill,  Code,  and  what 
was  the  effect  of  such  "stay,"  if  it  existed?  In  such  a  case  as  this,  the  stat- 
ute has  not  declared  the  effect  of  an  appeal  during  its  pendency  upon  the  de- 
cree; we  are  therefore  compelled  Xo  examine  the  question  on  reason  and  au- 
thority outside  of  the  state. 

In  Dutcher  v.  Culver,  23  Minn.  415,  it  was  held  that,  where  the  statute 
provides  that  a  party  may  appeal,  no  certain  inference  can  be  drawn  from  the 
term  "appeal"  alone,  as  to  its  effect  upon  the  proceedings  below;  and  that,  in 
determining  what  the  effect  was,  the  court  might  properly  look  at  the  general 
policy  of  the  law  of  appeals  as  furnishing  a  valuable  analogy,  and  to  the  prac- 
tical consequences  of  giving  to  the  appeal  the  effect  to  stay  proceedings  below, 
or  the  contrary  effect.  Applying  this  view  to  the  case,  the  court  was  of  the 
opinion  that  the  appeal  from  the  oi*der  of  the  probate  court  did  not  vacate  or 
suspend  the  operation  of  the  order. 

The  case  of  Railroad  Co,  v.  Railroad  Co,,  71  N.  Y.  430,  involved,  as  I 
think,  the  precise  question  presented  by  this  record.  In  that  case,  as  here, 
the  final  decree  enjoined  the  defendants  from  doing  certain  things.  The  par- 
ties enjoined  appealed,  and  gave  the  undertaking  to  stay  the  judgment,  and 
then  claimed  that  their  appeal,  during  its  pendency,  relieved  them  from  the 
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effects  of  the  injanction.  But  the  court  held  otherwise.  The  court  said:  "If 
the  respondent  here  is  right  in  its  contention,  pending  an  appeal  from  a  judg- 
ment staying  waste,  which  if  conuuitted  will  destroy  the  freehold,  the  appel- 
lant, in  simply  staying  the  plaintifiE*s  proceedings  on  the  judgment,  may  with 
impunity  do  the  very  act  forbidden,  and  destroy  the  freehold.  This  would  be 
to  give  the  latter  injunction,  staying  action  by  the  one  party  upon  the  judg- 
ment, effect,  as  working  a  dissolution  of  the  permanent  and  g-enerai  injunc- 
tion before  granted,  restraining  the  other  party  from  doing  any  act  affecting 
the  subject  of  the  litigation.  The  judgment,  so  far  as  it  enjoined  the  defend- 
ant, needed  no  execution .  It  acted  directly,  without  process,  upon  tlie  defend- 
ant, and  the  stay  only  operated  to  prevent  the  collection  of  the  costs  awarded. " 

So  in  Nill  v.  Camparet,^6  Ind.  107,  it  was  held  that  the  only  effect  of  an 
appeal  to  a  court  of  error,  when  perfected,  is  to  stay  execution  upon  the  judg- 
ment from  which  it  is  taken.  In  all  other  respects,  the  judgment,  until  an- 
nulled or  reversed,  is  binding  upon  the  parties,  as  to  every  question  directly 
decided. 

So  in  Cain  v.  Williams,  16  Nev.  426,  it  was  decided  that  the  pendency  of 
an  appeal  when  the  appellate  court  has  no  other  duty  than  to  affirm,  re- 
verse, or  modify  the  judgment  appealed  from,  does  not  suspend  the  operation 
of  the  judgment;  the  judgment  is  good  until  set  aside. 

So,  also,  in  Swing  v.  Toumseiid,  24  Ohio  St.  1,  it  was  held  that  the  appoint- 
ment of  a  receiver,  while  the  cause  is  in  the  common  pleas,  is  not  vacated  or 
suspended  by  an  appeal  to  the  district  court,  and  the  powers  and  duties  of  the 
receiver  will  continue  notwithstanding  the  appeal.  These  cases  also  are  to 
the  same  effect:  Lewis  v.  Railroad-Co,,  59  Mo.  495;  Orleans  v.  Plait,  99  U. 
S.  676;  Burton  v.  Burton,  28  Ind.  342;  Insurance  Co.  v.  Be  Wolf,  33  Pa.  St. 
45;  Loan  &  TinAsi  Co.  v.  Railroad  Co.,  4  McCrary,  546;  Allen  y.  Mayor,  etc.^ 
9  Ga.  286;  Chase  v.  Jefferson,  1  Houst.  257;  Suydam  v.  HoyVs  Adm*r,  25  N. 
J.  Law,  230;  2  Daniell,  Ch.  §  1467,  and  note  3;  Paine  v.  Insurance  Co.,  11 
K.  1.  411. 

And  this  rule  seems  to  be  sustained  by  the  weight  of  authority,  and  is  ele- 
mentary.   Freem.  Judgra.  §  328;  Wood,  Pr.  Ev.  735. 

In  reaching  the  conclusion  indicated  by  these  authorities,  we  have  not 
overlooked  the  distinctions  which  existed  prior  to  the  enactment  of  the  Code 
between  the  effect  to  be  given  to  an  appeal  and  the  suing  out  of  a  writ  of 
error.  But  such  distinctions  are  swept  away  by  the  Code.  The  entire  pro- 
cedure is  now  governed  by  one  statute,  and  no  sufficient  reason  appears  to  us 
for  making  the  distinction  claimed  by  the  respondent.  This  very  case  is  a 
good  illustration  why  such  distinction  should  not  be  tolerated  or  recognized. 
In  the  original  case  of  Holland  v.  Day,  as  has  been  shown,  a  final  decree  was 
entered  in  favor  of  the  plaintiff,  adjudging  her  to  be  the  owner  of  the  prem- 
ises then  in  dispute,  and  perpetually  enjoining  the  defendant  from  claiming 
the  same,  or  in  any  manner  interfering  with  the  plaintiff's  peaceable  enjoy- 
ment of  the  same,  from  which  decree  the  defendant  appealed.  After  the  en- 
try of  that  decree  the  plaintiff,  present  defen<lant,  undertook  to  enter  under 
it,  and  was  resisted,  and  for  that  alleged  wrong  this  action  is  brought,  in 
which  the  plaintiff  is  awarded  j$600  damages.  Upon  the  appeal  in  said  suit, 
this  court  affirmed  the  decree  of  the  court  below,  so  far  as  the  particular 
premises  in  controvejrsy  in  this  action  are  concerned;  so  that  it  is  apparent 
that  this  defendant  is  mulct  in  $600  damages  and  costs  for  an  attempted  entry 
on  her  own  premises  under  a  valid  and  unreversed  decree  of  the  circuit  court 
of  the  Multnomah  county.  A  construction  which  may  produce  such  results 
is  unsound,  and  cannot  receive  the  sanction  of  this  court. 

bur  attention  has  been  called  to  the  latter  part  of  section  514,  Hill,  Code, 
which  provides:  "An  action  or  suit  is  deemed  to  be  pending  from  the  com- 
mencement thereof  until  its  hnal  determination  upon  appeal,  or  until  the  ex- 
piration of  the  period  allowed  to  take  an  appeal.''    But  this  section  has  no 
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direct  bearing  upon  tlie  question  involved  here.  To  adopt  the  respondent's 
construction  of  tiiis  section  would  be  to  hold,  in  effect,  that  a  judgment  or 
decree  is  ineffectual  and  without  any  force  until  the  time  allowed  to  take  au 
appeal  has  expired,  for  the  reason  tliat  during  that  time  the  action  is  to  be 
deemed  pending.  The  facts  of  this  case  do  not  require  a  construction  of  this 
language  further  than  *to  say  that  the  one  suggested  on  argument  cannpt  ba 
adopted.  Judgments  and  decrees  are  constantly  enforced  and  executed  long 
before  the  time  for  an  appeal  has  expired,  and  the  right  to  do  so  has  never 
been  before  questioned  in  this  court.  But  if  a  construction  of  that  language 
were  really  necessary  to  a  proper  determination  of  this  case,  we  should  feel 
disposed  to  hold  that  it  is,  in  effect,  declaratory  of  the  rule  of  law  as  it  existed 
before  the  enactment  of  the  Code.  In  other  words,  that  after  judgment  a 
party  may  take  such  steps  in  the  action  as  are  sanctioned  or  provided  by  law, 
and  that  for  these  purposes  and  thereby  only  the  action  is  "to  be  deemed  pend- 
ing," and  not  that  the  whole  action,  for  all  purposes,  and  before  the  ju«lgment 
is  vacated  or  set  aside,  is  still  sub  jtujlice.  To  give  this  language  the  construc- 
tion contended  for  would  be  to  hold  that,  until  the  time  for  appealing  had  ex- 
pired, a  judgment  is  without  legal  force  or  effect,  and  that  during  that  time 
neither  party  is  bound  by  it. 

It  is  claimed  by  respondents'  counsel  that  under  section  539,  Hill,  Code, 
this  decree  was  stayed  by  the  appeal  without  the  usual  undertaking.  But 
this  does  not  affect  the  result.  The  "stay, "  in  either  case,  would  only  prevent 
the  enforcement  of  the  decree  so  far  as  it  required  the  enforcement  of  money. 
The  other  part  of  the  decree  needed  no  enforcement.  It  operated  upon  the 
statics  of  the  thing,  and  fixed  it  irrevocably,,  unless  changed  on  appeal. 

2.  In  this  class  of  cases  the  usual  and  ordinary  measure  of  damages  is  the 
amount  which  will  fully  compensate  the  plaintiff  for  the  actual  injury  which 
he  has  sustained;  but  where  a  tort  is  committed  with  a  bad  motive,  or  so 
recklessly  as  to  imply  a  disregard  of  social  obligations,  and  generally  when 
the  defendant  appears  to  have  done  the  act  wantonly,  maliciously,  or  wickedly, 
the  jury  may,  in  their  discretion,  give  exemplary  damages.  But,  to  enable 
them  to  act  intelligently  and  justly  in  such  case,  it  is  important  that  every 
fact  and  circumstance  bearing  upon  the  motives  of  the  defendant,  or  affecting 
his  conduct  at  the  time,  and  all  the  circumstances  under  which  he  acted,  should 
be  fully  laid  before  them.  The  defendant,  therefore,  had  the  right  to  place 
before  the  jury  in  this  case  the  decree  offered  in  evidence  as  explanatory  of  his 
motives,  and  as  tending  to  rebut  the  charge  of  malice.  It  tended  to  prove  a 
reason  for  the  defendant's  conduct  other  than  that  charged  in  the  complaint, 
and  for  this  purpose  it  was  wholly  immaterial  whether  the  decree  was  in  full 
force  or  not,  if  the  defendant  honestly  believed  that  it  was,  and  that  she  had 
a  right  of  entry  under  it.  These  considerations  lead  to  a  reversal  of  the  judg- 
ment; but,  inasmuch  as  the  decree  offered  in  evidence  furnished  a  complete 
justification  for  the  entry  complained  of,  we  think  it  unnecessary  to  order  a 
new  trial.     (The  question  of  costs  reserved  for  the  present.) 

Lord,  C.  J.,  {dissenting.)  At  common  law  a  writ  of  error  was  tne  appro- 
priate remedy  by  which  a  party  aggrieved  by  the  judgment  of  an  inferior  ju- 
risdiction could  remove  the  judgment  for  examination  into  a  superior  tribunal 
having  jurisdiction  to  revise  it.  It  lies  for  some  supposed  mistake  in  the  pro- 
ceeding of  a  court  of  record,  and  only  upon  matters  of  law  arising  upon  the 
face  of  the  proceedings.  3  Bl.  Comm.  406.  It  was  defined  as  "a  commission 
by  which  the  judges  of  one  court  are  authorized  to  examine  a  record  upon 
which  a  judgment  was  given  in  another  court,  and,  on  such  examination,  to 
affirm  or  reverse  the  same  according  to  law."  CoTiens  v.  Virginia,  6  Wheat. 
409;  Jaques  v.  Cesar,  2  Saund.  101,  notes  1,2;  Tidd,  Pr.  1134.  The  writ  was 
grantable,  in  civil  cases,  ex  dehito  jtistitiw ;  in  criminal  cases,  ex  gratia  regis. 
The  distinction  between  an  appeal  and  a  writ  of  error  is  tliat  an  appeal  is  a 
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process  of  civil-law  origin,  and  removes  the  cause  entirely,  subjecting  the 
fact  as  well  as  the  law  to  a  review  and  revisal ;  but  a  writ  of  error  is  of  com- 
mon-law origin,  and  it  removes  nothing  for  re-examination  but  the  law. 
Wiscart  v.  Dauchy,  3  Dall.  321;  U,  IS,  v.  Goodwin^  7  Cranch,  111.  It  is  said 
to  have  been  taken  from  the  civil  law,  and  introduced  into  the  procedure  of 
courts  of  equity  and  admiralty;  and  thence  again  from  these  it  has  been 
adopted  into  the  codes  of  reform  procedure.  Jn  a  t^hnical  sense,  the  main 
features  which  distinguish  it  from  a  writ  of  error  are  that  the  party  aggrieved 
by  the  decree  applies  to  the  supreme  court  to  rehear  his  cause;  and  when  the 
appeal  is  allowed  or  perfected  by  citing  the  other  party  to  appear,  and  having 
the  record  of  the  proceedings  transmitted  to  the  appellate  court,  it  is  heard 
anew,  and  tried  and  decided  as  if  it  had  not  been  adjudicated.  As  a  conse- 
quence, it  is  the  original  theory  that  an  appeiil,  when  perfected,  annuls  the 
decree  below.  "A  writ  of  error  is  an  adversary  suit.  It  is  a  new  suit,  and 
must  have  the  requisite  parties,"  {HiUchinson  v.  Hutchinson,  15  Ohio,  301;) 
but  the  judgment  which  is  brought  to  annul  and  set  aside  is  not  vacated  or 
affected  pending  the  proceeding.  Said  Mr.  Justice  Deady,  a  writ  of  enor 
"  was  considered  a  new  action  to  annul  and  set  aside  the  judgment  of  the  court 
below;  and  if  the  writ  was  seasonably  sued  out,  and  bail  put  into  the  action, 
it  was  a  supersedeas^  so  far  as  to  prevent  an  execution  from  issuing  on  the 
judgment,  pending  the  writ  of  error,  but  left  it  otherwise  in  full  force  between 
the  parties,  eitlier  as  a  ground  of  action,  a  bar,  or  an  estoppel.  2  Bac.  Abr.  87 ; 
3  Bl.  Comm.  406;  Railway  Co.  v.  Twomhly,  100  U.  S.  81.  But,  in  equity 
and  the  admiralty  courts,  the  -remedy  for  an  erroneous  decree  is  an  appeal, 
which  removes  the  whole  case  into  the  coui-t  above,  for  trial  de  novo.  There 
Is  no  decree  left  in  the  lower  court,  and,  pending  tbe^hearing  on  appeal,  there 
is  no  decree  in  the  case,  and  there  can  be  no  estoppel  by  reason  thereof.  The 
tendency  during  the  last  half  century  has  been  to  assimilate  proceedings  in 
equity  and  law  cases;  and  in  states  where  the  modern  code  prevails,  the  pro- 
ceeding by  which  judgment  is  reviewed  in  the  appellate  court  is  generally 
known  as  an  appeal,  although  in  effect  it  is  more  like  a  writ  of  error  than  an 
appeal,     Sharon  v.  Hilly  26  Fed.  Rep.  846. 

Now,  to  what  extent  has  these  two  modes  of  review,  as  thus  distinguished, 
been  modified  by  statute  regulation  in  our  Code?  In  the  practice  codes  of 
many  of  the  states,  the  old  forms  of  action  have  not  only  been  abolished,  but 
they  have  abolished  the  distinction  between  actions  at  law  and  suits  in  equity. 
In  this  state  the  distinction  between  the  forms  of  action  at  law  has-  been 
abolished;  but  proceedings  in  equity  are  still  kept  distinct  from  an  action  at 
law.  Burrage  v.  Mining  Co,,  12  Or.  172,  6  Pac.  Rep.  766.  "Our  Code," 
said  Thayer,  J.,  "presumes  the  forms  of  actions  and  suits  as  distinct  from 
each  other,"  {Beacannon  v.  Liebe,  11  Or.  443,  5  Pac.  Rep.  273;)  and  also  in  the 
result  reached  after  trial  the  distinction  of  judgment  or  decree  is  still  pre- 
served. For  the  review  of  a  judgment  or  decree,  th.e  Code  has  made  ample 
provision,  and  the  proceeding  is  known  as  an  appeal.  Hill,  Code,  §§  537- 
547,  [527-537.]  inclusive. 

In  actions  at  law,  upon  appeal,  it  is  necessary  to  specify  the  grounds  of  er- 
ror relied  upon,  but  not  so  when  from  a  decree  in  equity.  When  the  appeal 
is  from  a  judgment  in  an  action  at  law,  the  judgment  can  only  be  reviewed 
as  to  questions  of  law  appearing  on  the  transcript,  and  is  only  to  be  reversed 
or  modified  for  errors  substantially  affecting  the  rights  of  the  appellant;  but 
upon  an  appeal  from  a  decree  the  suit  is  required  to  be  tried  anew  upon  the 
transcript  and  evidence.  And  in  either  case,  whether  of  a  judgment  or  de- 
cree, if  a  stay  of  proceedings  is  denied  during  the  pendency  of  the  appeal,  an 
undertaking  or.  bond  is  required  to  be  given  to  effect  that  result.  The  object 
of  the  stay  is  to  prevent  the  execution  of  the  judgment  or  decree  pending  the 
appeal,  and,  when  this  is  affected  by  a  proper  bond,  it  operates  to  suspend  the 
right  to  execution;  but,  in  the  absence  of  a  statute  regulation,  leaves  the 
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judgment,  until  annulled  or  reversed,  subject  to  the  common-law  rule,  bind- 
ing and  conclusive  on  the  parties  as  to  every  question  directly  decided,  and 
the  decree  inoperative  for  any  purpose  whatever  during  that  time.  The  pro- 
visions of  the  Code  which  we  are  now  considering  do  not  undertake  to  declare 
or  prescribe  what  effect  shall  be  given  to  a  judgment  or  decree  pending  the 
appeid.  In  all  this,  however,  it  will  be  noted  that  the  appeal  from  a  judg- 
ment at  law  under  our  Code  of  practice  corresponds  more  nearly  with  the  writ 
of  error,  and  in  effect  is  more  like  it  than  appeal ;  while  an  appeal  from  a  de- 
cree in  equity,  in  bringing  up  the  whole  record  and  evidence  to  be  tried  de 
novo,  substantially  conforms  to  the  original  theory  of  an  appeal  as  introiluced 
from  the  civil  law  into  the  equity  and  admiralty  practice,  and  leaves  no  de- 
cree in  the  casf^  to  operate  as  a  bar  or  estoppel,  unless  the  provisions  for  a  stay 
by  some  legerdemain  has  the  effect  to  retain  the  decree  in  full  force,  and 
placed  it  upon  the  same  footing  as  to  its  conclusive  character  until  reversed 
as  a  judgment  at  law.  In  that  event,  a  judgment  or  decree,  pending  the  ap- 
peal, would  be  res  adjudicata  as  to  qw^tj  matter  directly  decided,  until  an- 
nulled or  reversed.  This  is  the  result  reached  by  my  associates,  and  I  con- 
fess it  has  always  been  my  impression,  from  a  cursory  view  of  the  provisions 
of  our  Code  in  reference  to  appeals,  that,  when  a  judgment  Or  decree  is  ren- 
dered in  the  circuit  court,  and  an  appeal  is  taken  from  it,  and  a  stay-bond 
given,  such  judgment  or  decree  is  binding  and  conclusive  upon  the  parties 
and  their  privies  in  every  other  court  until  such  judgment  or  decree  is  an- 
nulled or  reversed.  Hence  I  have  supposed  a  decree,  like  a  judgment,  pending 
appeal,  is  allowable  as  evidence  between  the  parties  itl  any  case  when  pertinent 
and  proper. 

The  present  discussion,  however,  has  called  our  attention  to  a  provision  of 
the  Code  which  has  hitherto  been  overlooked  by  me.  I  refer  to  section  514, 
[605.]  which  provides  that  "an  action  or  suit  is  deemed  to  be  pending  from  the 
commencement  thereof  until  its  final  determination  upon  appeal,  or  until  the 
expiration  of  the  period  allowed  to  take  an  appeal. "  What  does  this  mean,  if 
not  to  say  that,  while  an  action  or  suit  is  pending,  no  judgment  or  decree 
rendered  therein  is  conclusive  on  the  rights  of  the  parties  until  finally  deter- 
mined on  appeal,  or  until  the  time  for  appeal  has  passed?  If  the  action  or 
suit  is  to  be  deemed  pending  until  finally  determined  on  appeal,  it  is  still 
under  judicial  consideration  during  such  pendency,  and  not  judicially  deter- 
mined. It  is  impossible  that  an  action  or  suit  should  be  pending,  that  is, 
under  judicial  consideration,  and  at  the  same  time  l)e  res  adjtulicata,  or  a  final 
determination,  which  is  conclusive  on  the  rights  of  the  parties.  It  is  a  con- 
tradiction of  terms  to  say  that  a  matter  In  litigation  is  pending,  undecided, 
and  at  the  same  time  is  decided  and  I'es  adjudicata.  With  the  exception  of 
California,  no  other  state,  so  far  as  my  inquiries  hvive  extended,  has  a  like 
provision.  In  that  state,  section  1049  is  identical  with  our  own,  and  has 
been  construed  by  an  eminent  judge  of  that  state  to  mean  that  a  case  upon 
an  appeal  is  still  pending,  still  sub  judice,  until  finally  decided,  and  cannot, 
therefore,  during  such  pendency,  be  regarded  as  res  adjudicata,  or  having  any 
effect  as  evidence.  In  Sharon  v.  Hill,  26  Fed.  Rep.  722,  Mr.  Justice  Sawyer, 
referring  to  section  1049  as  expressly  providing  that  "an  action  is  deemed 
pending  from  the  time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  lias  passed, "  says:  "By  the  express 
terms  of  this  section,  therefore,  a  judgment  is  not  final  as  to  the  subject-mat- 
ter,— is  not  a  final  or  conclusive  determinntion  of  the  rights  of  the  parties, — 
not  only  until  the  final  determination  on  appeal,"  but  where  no  appeal  has 
t)een  taken, — "until  the  time  for  appeal  has  passed."  Until  the  time  indi- 
cated, the  action  is  deemed  to  be  pending;  that  is  to  say,  remains  inconclu- 
sive, not  finally  determined,  and  liable  to  be  changed  or  altogether  vacated 
and  annulled.  The  action  is  therefore  still  pending,  and  the  subject-matter 
remains  sub  Judice. "     And  again :     "By  the  express  terms  of  the  statute,  tde 
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action  is  still  pending"  and  undetermined.  The  litigation  of  the  matter  is 
not  ended.  It  is  still  flagrant.  The  subject-matter  is  still  sub  judice,  and  a 
matter  still  sub  Judice  cannot  possibly  h^res  adjudicata,  in  any  proper  sense 
of  that  phrase.  To  say  that  a  matter  sub  judice  is  at  the  same  time  res  ad- 
judicata  would  be  a  contradiction  of  terms.  The  two  conditions  with  ref- 
erence to  the  same  subject-matter  cannot  possibly  be  found  to  exist.  After 
showing  that  the  effect  of  an  appeal  upon  a  judgment  as  res  adjudicata  had 
been  previously  settled  by  the  decisions  of  the  supreme  court,  independently 
of  the  provisions  of  the  Code  ref eiTed  to,  he  then  adds :  "But  there  can  be  no 
possible  doubt,  it  seems  to  us,  under  the  provisions  of  the  present  CJode  cited, 
that  a  case  upon  appeal  is  still  pending — still  sub  judice — until  finally  de- 
cided, and  that  it  cannot  be  regarded  as  res  adjudicata,  or  as  having  any 
effect  as  evidence.  The  effect  or  value  of  a  judgment  is  therefore  fixed  by 
the  Code  and  the  decisions  of  the  supreme  court.  This  being  so,  it  will  be 
unprofitable  to  examine  the  few  cases  cited  from  other  states,  arising  under  a 
different  practice,  and  presenting  different  conditions,  to  9upport  the  oppos- 
ing view."  In  the  same  case  Mr.  Justice  Deady  reached  a  like  conclusion. 
Referring  to  and  quoting  section  1049,  he  tersely  said:  "The  effect  of  this 
provision  appears  to  be  thai  the  judgment  in  the  court  below  is  only  a  step 
in  the  proceeding  to  a  final  judgment  in  the  appellate  court,  in  case  of  an  ap- 
peal, and  otherwise  to  hold  it  in  suspense  as  a  ground  of  action  or  defense  in 
another  suit  until  the  time  for  taking  an  appeal  has  passed." 

As  section  514  [505]  applies  both  to  actions  and  suits,  if  this  be  its  proper 
construction, — its  meaning  and  purpose, — it  affects  judgments  and  decrees 
alike,  and  not  only  stays  their  execution  pending  an  appeal,  but  suspends  their 
operation  for  all  purposes,  so  that  neither  is  admissible  in  evidence  in  any  con- 
troversy between  the  parties.  It  reverses  the  common -law  principle  as  to  the 
conclusive  effect  to  be  given  to  a  judgment  until  annulled  or  set  aside  by  the 
appellate  court.  In  legal  parlance,  the  word  "pending"  means  nothing  more 
than  "remaining  undecided, "  (Clindenin  v.  Allen,  4  N.  H.  385;  Wentroorth  v. 
Farmington,  48  N.  H.  210;)  and,  if  the  subject-matter  in  litigation  between 
the  parties  is  pending  during  an  appeal,  it  is  undecided,  not  finally  determined, 
but  sttb  judice,  and  not  res  adjudicata,  and  therefore  cannot  have  any  effect  as 
evidence,  or  operate  as  a  bar  or  estoppel.  In  the  absence  of  this  provision, 
our  statute  substantially  presei-ves  the  distinction  as  it  existed  at  common  law 
as  to  writs  of  error  and  trials  de  novo  in  equity  upon  appeal;  and  it  occurs  to 
me  there  are  many  reasons  why  the  distinction  should  still  be  preserved,  and 
would  be  the  better  rule  of  practice.  But  our  duty  is  not  to  make  the  law, 
but  to  expound  and  declare  it;  and  in  the  light  of  the  construction  given  to  sec- 
tion 514,  [505,]  and  what  seems  to  me  to  be  its  plain  purport  and  meaning,  I 
am  constrained  to  think  that  the  court  committed  an  error  in  admitting  the  de- 
cree as  evidence,  res  adjudicata,  as  to  the  rights  of  the  parties.  In  the  course 
of  the  argument  something  was  said  as  to  a  late  act  of  the  legislature  author- 
izing parties  in  suits  of  equity,  if  they  so  preferred  and  consented,  to  try  the 
case  as  an  action  at  law»  without  reducing  the  evidence  to  writing,  and  to 
bring  it  up  on  a  bill  of  exceptions,  etc.,  and  that  in  such  case  it  would  be 
treated  on  appeal  as  an  action  at  law.  That  probably  may  be  so,  but  it  is  not 
material  to  the  question  here;  for  our  statute  makes  no  distinction  pending 
an  appeal  in  respect  to  actions  or  suits,  and  consequently  neither  a  judgment 
nor  decree  would  be  conclusive  on  the  parties  as  evidence  until  finally  deter* 
mined  on  appeal,  or  the  time  of  appeal  has  passed. 


Digitized  by 


Google 


PACIFIC  REPORTEB.  *      [Arfz. 

(2  Ariz.  315) 

Gant  «.  Broadway. 

(Supi-eine  Court  of  Arizona.    December  22.  1887.) 

1.  Sale— Chattels— Delivery. 

What  constitutes  a  delivery  of  a  chattel  must  depend  iii)on  the  nature  of  the  chat- 
tel. The  same  acts  are  not  required  with  reference  to  ponderous  or  bulky  articles 
as  are  required  of  articles  easy  to  be  handled. 

2.  Same — Delivery  op  Chattel  in  Possession  of  Another. 

Delivery  of  a  chattel  in  possession  of  another  may  be  made  by  transfer  of  the  right 
of  possession. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Maricopa  county;  Porter,  Judge. 
A,  C.  Baker,  for  appellant.    N,  B.  Lighthizer,  for  appellee. 

Barnes,  J.  This  was  a  suit  in  replevin  of  hay  in  bale.  Defendant  justi-  ' 
Hed  seizure  as  sheriff  by  virtue  of  attachment  against  one  Thompson.  It  ap- 
peared in  evidence  that  the  hay  had  been  cut  and  baled  and  piled  up  by  one 
Kellogg  on  his  farm,  and  that  he  had  sold  the  hay  to  Thompson  where  it 
stood.  That  thereafter  Thompson  sold  the  hay  to'CJant,  plaintiff.  When 
Gant  purchased,  he  said  he  would  buy  it  if  Kellogg  would  let  the  hay  stay 
where  it  was  until  he  wanted  to  move  it.  Kellogg  assented  to  it,  and  Gant 
bought  and  paid  for  the  hay.  He  had  moved  none  of  it  when  defendant 
seized  it  as  Thompson's  hay  by  virtue  of  an  attachment  issued  in  favor  of 
(Joldman.  The  cause  was  tried  by  a  jury,  and  the  appellant,  the  defendant 
below,  assigns  for  error  the  charge  of  the  court,  which  was  as  follows: 

The  court  gave  the  following  instructions  to  the  jury  for  the  plaintiff:  "The 
jury  are  instructed :  ( 1 )  That  a  delivery  of  personal  property  m ust  be  a  trans- 
fer of  possession  and  control,  made  by  the  seller  with  the  purpose  and  effect 
of  putting  the  goods  out  of  his  hands.  This  is  sufficient  delivery,  whatever  its 
form.  Hence  it  may  be  constructive,  as  by  delivering  the  key  of  a  warehouse, 
or  even  a  receipt,  or  without  such  when  the  goods  are  bulky  and  difficult  of 
access,  as  in  the  case  of  the  hay  in  suit."  "(3)  Actual  change  of  the  situa- 
tion of  cumbersome  property  is  not  necessary  to  the  immediate  delivery  and 
actual  and  continued  change  of  possession  required  by  our  statutes  to  render 
a  sale  valid  as  against  the  creditors  of  the  vendor,  so  that  other  circumstances 
connected  with  the  sale  preclude  a  continued  ownership  or  possession  in  the 
vendor,  and  which,  taken  all  together,  exclude  from  the  transaction  the  idea 
of  fraud.  (4)  When  the  goods  at  the  time  of  the  sale  are  in  the  possession  of 
the  third  party,  an  actual  receipt  by  or  delivery  to  the  vendee  takes  place  when 
the  vendor,  the  purchaser,  and  the  third  party  agree  that  the  latter  shiUl  cease 
to  hold  the  goods  for  the  vendor,  and  shall  hold  them  for  the  purchaser. "  "  (7) 
The  jury  are  further  instructed  that,  under  the  evidence,  the  possession  of 
Thompson  of  the  property  in  dispute,  as  derived  by  his  purchase  thereof  from 
Kellogg,  the  property  still  remaining  on  the  premises  of  the  latter  at  the  time 
of  the  sale  by  Thompson  to  plaintiff,  was  at  best  but  a  constructive  possession; 
and  that,  therefore,  any  honaflde  change  of  property  therein,  from  Thompson 
to  plaintiff,  which  would  give  to  the  latter  the  immediate  control  of  the  same, 
and  his  (the  plaintiff's)  ownership  as  open  and  notorious  as  was  the  previous 
ownership  of  Thompson,  and  of  such  character  as  to  the  apparent  custody  of 
the  property  as  to  put  one  dealing  with  the  vendor,  with  respect  to  such  prop- 
erty, upon  inquiry,  or  such  at  least  as  might  suggest  a  change  of  ownership, 
would  constitute  such  an  immediate  delivery,  and  actual  and  continued  change 
of  possession,  as  to  render  the  sale  valid  as  against  the  creditors  of  Thompson, 
and  entitle  plaintiff  to  a  verdict.  (8)  If  the  jury  believe  from  all  the  evidence 
that,  by  the  terms  of  the  sale  from  Thompson  to  plaintiff,  the  property  in  dis- 
pute was,  before  the  levy  thereon  by  defendant,  placed  unequivocally  within 
the  power  and  under  the  exclusive  dominion  of  plaintiff,  as  absolute  owner. 
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discharged  of  all  lien  for  the  price,  or  that  the  change  of  ownership  was  sub' 
stantial  and  permanent  as  between  the  parties  to  said  sale,  and  that  the  ap- 
parent custody  of  the  property  was  such  as  to  put  one  dealing  witli  the  vendor 
with  respect  to  it  upon  inquiry,  or  such,  at  least,  as  iniglit  suggest  a  change 
of  ownership,  or  that  there  was  such  advertisement  of  the  plaintiff^s  claim  as 
would  enable  an  ordinarily  prudent  man  to  ascertain  that  he  could  no  longer 
rely  on  his  knowledge  of  the  former  ownership  of  Thompson,  then,  as  a  matter 
of  law,  would  said  sale  be  valid  as  against  the  attaching  creditors  of  Thompson, 
and  the  jury  will  find  for  the  plaintiff.  (9)  The  jury  are  further  instructed 
that,  if  they  believe  from  all  the  evidence  that  the  plaintiff,  in  good  faith,  pur- 
chased the  property  in  dispute  from  Thompson  before  the  levy  thereon  by  de- 
fendant, and  that,  by  the  terms  of  such  purchase,  the  plaintiff  took  immediate 
possession  and  control  thereof,  and  that  there  was  such  advertisement  of  plain- 
tiff's claim  as  would  enable  an  ordinarily  prudent  man  to  ascertain  that  he 
could  no  longer  rely  on  his  knowledge  of  the  ownership  of  the  former  propri- 
etor, (Thompson,)  then  will  the  jury  find  for  the  plaintiff." 

The  question  raised  was  whether  there  was  what  in  law  amounts  to  a  de- 
livery of  the  chattels.  The  statute  provides  (Comp.  Laws,  2128)  that  every 
sale  by  a  vendor  of  chattels  in  his  possession  or  under  his  control,  unless  the 
same  be  accompanied  by  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be  conclusive  evidence  of  fraud,  as  against  cred- 
itors. As  was  said  in  Lay  v.  Nevill,  25  Cal.  553,  "  the  acts  that  will  constitute 
a  delivery  will  vary  in  the  different  classes  of  cases,  and  will  depend  very 
much  upon  the  character  and  quantity  of  the  property  sold,  as  well  as  the 
circumstances  of  each  particular  case.  The  same  acts  are  not  necessary  to 
make  a  good  delivery  of  a  ponderous  article,  like  a  block  of  granite  or  a  stack 
of  hay,  as  would  be  required  in  case  of  an  article  of  small  bulk,  as  a  pound  of 
bullion."     To  the  same  effect  is  Chaffin  v.  Doub,  14  Gal.  384. 

In  this  case,  Kellogg  was  the  ostensible  owner  of  the  hay.  He  had  cut  it, 
baled  and  piled  it  up  on  his  land.  Had  his  creditors  levied  upon  it,  the  ques- 
tion would  have  been  clearly  before  the  court.  Thompson's  possession  was 
constructive  and  good  as  between  him  and  Kellogg.  He  transferred  to  Gant  all 
the  title  and  possession  he  had.  Kellogg  had  given  him  permission  to  leave  it 
where  it  was,  and  Kellogg  gave  to  Gant  the  same  permission.  Kellogg  being 
the  ostensible  owner,  and  apparently  in  the  possession,  a  stranger  is  charged 
with  notice  of  his  possession.  But  his  possession  is  not  attacked;  it  is  Thomp- 
son's, who  was  not  ostensibly  in  possession.  Thompson  never  had  any  actual 
possession ;  and  when  the  levy  was  made,  he  had  no  right  or  title.  That  had 
passed  to  Gant.  The  issues  were  fairly  presented.  We  see  no  error  in  the 
charge.    The  judgment  is  affirmed. 

WuiGHT,  C.  J.,  and  Porter,  J.,  concur. 


(38  Kan.  31) 

WuRLiTZER  and  another  «.  Suppe. 

{Supreme  Court  of  Kansas.    December  10,  1887.) 

Action— Joinder  op  Causes— -Account  not  Due  with  Note  Due. 

When  the  plaintiff's  petition  states  three  separate  demands,  the  first  two  on 
promissory  notes  past  due,  and  the  third  on  an  account  not  due,  there  is  a  misjoin- 
oer  of  action. 

'{Syllabus  by  Simpson^  C) 

Commissioners*  decision.    Error  to  district  court,  Lyon  county;  C.  B 
Graves,  Judge. 
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Cunningham  ds  McCaity,  for  plaintiffs  In  error.  Kellog  &  Sedfftnckf  for 
defendant  in  error. 

Simpson,  C.  On  the  sixth  day  of  December,  1884,  the  plaintiffs  in  error 
commenced  an  action  in  the  district  court  of  Lyon  county.  Their  petition 
set  forth  tliree  alleged  causes  of  action.  The  first  two  were  on  promissory 
notes;  the  third,  on  an  account.  All  were  alleged  to  be  due  in  the  petition, 
but  the  fact  was  that  the  account  set  forth  in  the  third  cause  of  action  was 
not  due  at  the  time  of  the  commencement  of  the  action,  and  did  not  become 
due  until  the  tenth  day  of  January,  1885.  An  order  of  attachment  was 
issued  at  the  commencement  of  the  action,  and  levied  on  certain  goods  found 
in  possession  of  one  Wilkins,  who  claimed  to  own  them.  On  the  twelfth  day 
of  December,  1884,  an  affidavit  for  an  order  of  attachment  was  caused  to  be 
filed  by  the  plaintiffs  in  error,  and  this  affidavit  conformed  to  sections  230  and 
2^31,  Code  Civil  Proc  The  order  of  the  district  judge  was  obtained  for  an 
attachment  for  so  much  as  was  claimed  to  be  not  due  on  the  third  cause  of 
action  stated  in  the  petition.  The  order  of  attachment  was  issued  by  the 
clerk,  and  levied  upon  the  identical  property  bound  by  the  lien  of  the  first 
order  of  attachment.  An  answer  was  filed  on  the  seventeenth  day  of  Decem- 
ber, containing — First,  a  general  denial;  second,  that  the  debt  sued  on  was 
not  due  at  the  commencement  of  the  action,  nor  at  the  filing  of  the  answer. 
On  the  nineteenth  of  March,  1885,  Suppe  filed  a  motion  to  discharge  the  at- 
tachment issued  on  the  twelfth  day  of  December,  1884.  Among  the  various 
causes  enumerated  for  a  dissolution  of  this  attachment,  two  only  become  ma- 
terial in  the  inquiry,  and  they  are  the  third:  "No  bond  as  required  by  law 
upon  which  said  order  of  attachment  of  December  12,  1884,  was  based,  was 
ever  filed  herein;"  and  fifth:  "The  action  in  which  said  order  of  attachment 
was  used  was  prematurely  brought  before  the  claim  sued  on  was  due,  and  this 
attachment  was  not  obtained  nor  issued  at  the  commencement  of  the  suit. " 
On  the  nineteenth  of  March,  and  between  the  hours  of  10  o'clock  a.  m.  and 
noon  of  said  day,  the  defendant  s  counsel  gave  oral  notice  to  the  plaintiffs' 
counsel  of  the  filing  of  the  motion  to  dissolve.  On  the  twentieth  of  March 
the  case  was  readied  for  trial  regularly  on  the  docket,  and  the  defendant's 
counsel  called  up  their  motion  to  dissolve  the  attachment.  Counsel  for  plain- 
tiffs objected  to  its  consideration,  because  no  reasonable  notice  of  its  hearing 
had  been  given.  The  court  overruled  the  objection,  and  proceeded  to  consider 
the  motion.  It  was  shown  by  the  admissions  of  Suppe  that  he  always  had 
and  does  now  disclaim  any  right,  title,  or  interest  in  the  goods  attached  under 
the  order  he  was  seeking  to  have  dissolved;  and  for  this  reason  the  plaintiffs 
in  error  objected  to  the  consideration  of  the  motion  to  dissolve.  This  objec- 
tion was  overruled.  On  the  thirtieth  of  March  the  court  made  an  order  over- 
ruling the  motion  to  dissolve,  on  all  the  grounds  stated  in  the  motion,  except 
the  third, — that  of  the  want  of  a  bond, — and  ordered  the  third  cause  of  action 
in  the  plaintiffs'  petition  stated  to  he  dismissed  witliout  prejudice,  and  dis- 
solved the  attachment  issued  on  the  twelfth  day  of  December,  1884.  Excep- 
tions wer^  saved  to  all  these  rulings.  It  is  insisted  here  that  tliere  was  no 
reasonabliB  notice  given  of  the  filing  of  the  motion  to  dissolve  the  attachment, 
and  of  the  hearing  thereon;  that  it  was  proper  to  join  causes  of  action  not  due 
with  causes  of  action  that  were  due,  in  one  and  the  same  suit;  that  when 
Suppe  disclaimed  any  interest  in  the  attached  property,  the  court  should  not 
have  entertained  his  motion  to  dissolve  the  attachment  by  which  it  was  held; 
that  the  court  erred  in  the  dismissal  of  the  third  cause  of  action ;  that  the 
court  erred  in  dissolving  the  attachment  on  the  third  ground  set  forth  in  the 
motion,  as  a  good  bond  was  already  on  file  in  the  action. 

1.  As  to  the  notice.  Whether  the  notice  was  reasonable  or  not,  under  all 
the  circumstances  of  the  case,  is  a  question  that,  in  the  absence  of  some  ex- 
press rule  controlling  it,  must  largely  rest  in  the  discretion  of  the  trial  court. 
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Our  attention  has  not  been  called  to  any  rule  in  the  judicial  district  in  which 
the  case  arose,  prescribing  what  shall  be  deemed  a  sufficient  notice  of  a  mo- 
tion of  this  kind,  nor  is  it  alleged  or  shown  that  sufficient  time  was  not  given 
the  plaintiffs  in  error  for  the  necessary  preparation  for  the  hearing,  nor  was 
there  any  application  or  showing  in  the  court  below  for  time  for  that  purpose. 
Under  all  these  circumstances,  we  are  not  authorized  to  say  that  the  court 
erred  in  hearing  the  motion  to  dissolve  the  attachment  on  the  twentieth  of 
Marih. 

2.  The  next  question,  and  indeed  the  controlling  one,  in  the  case,  is  whether 
an  account  not  due  can  be  joined  in  the  same  action  with  causes  of  action  that 
are  due.  So  far  as  the  claims  or  demands  alleged  in  the  petition  are  con- 
cerned, there  can  be  no  question  that  they  could  all  be  joined  in  the  action  if 
all  were  due.  They  consist  of  two  promissory  notes  and  an  account;  and  if 
the  account  had  been  due,  and  separate  actions  had  been  instituted  on  each 
note,  and  on  the  account,  they  might  have  been  consolidated.  The  two  prom- 
issory notes  were  past  due  at  the  time  this  suit  was  instituted.  The  account ' 
was  not  due.  They  constituted  the  causes  of  action  as  alleged  in  the  petition, 
and  as  to  two  of  them  there  existed  aright  of  action  generally;  and,  as  to  the 
account^  the  right  of  action  depended  on  the  existence  of  the  grounds  of  at- 
tachment prescribed  by  section  230  of  the  Code.  The  law  does  not  create 
causes  of  action;  these  are  created  by  the  acts  and  contracts  of  persons.  It 
only  gives  a  right  of  action  under  pertain  conditions  and  limitations  on  the 
cause.  The  court  is  of  the  opinion  that  only  such  claims  or  demands  as  are 
due  at  the  time  of  the  commencement  of  the  suit  can  be  joined  in  oYie  and 
the  same  action.  Ordinarily,  an  action  cannot  be  instituted  on  a  claim  or  de- 
mand not  due;  it  is  only  by  express  statutory  authority  that  such  an  action 
can  be  maintained;  and  then  the  right  to  bring  the  action  is  dependent  upon 
the  existence  of  facts  entirely  dis(  onnected  with  the  contract,  claim,  or  de- 
mand. A  fraudulent  intent  or  disposition  of  property  by  the  debtor  must  ex- 
ist, before  an  action  can  be  brought  on  a  claim  or  demand  not  due.  The  whole 
object  of  the  permission  accorded  is  accomplished  then,  when  property  is  seized 
by  the  process  of  the  law,  and  held  awaiting  the  maturity  of  the  claim  or  de- 
mand, and  the  final  determination  of  the  rights  of  the  parties  by  the  court. 
This  anomalous  proceeding)  necessary,  perhaps,  to  protect  creditors  who  have 
just  demands  maturing,  is  not  to  be  regarded  as  coming  within  the  meaning 
and  operation  of  the  second  subdivision  of  section  83  of  the  Code,  that  classi- 
fies causes  of  action  arising  in  contracts  expressed  or  implied,  and  permits 
them  to  be  joined  in  one  and  the  same  suit,  but  must  be  viewed  as  one  of 
those  exceptional  proceedings  to  provide  against  a  failure  of  justice  by  the 
reason  of  the  removal  or  disposition  of  the  property  of  the  debtor  that  ought 
rightfully  to  be  applied  to  the  payment  of  his  just  debts.  It  will  be  noticed 
that,  in  the  section  of  the  Code  permitting  an  action  to  be  brought  on  a  claim 
before  it  is  due,  it  does  not  designate  it  as  a  cause  of  action.  To  constitute 
a  cause  of  action  in  cases  of  this  character,  there  must  be  a  duty  to  be  per- 
formed, a  right  to  be  enforced,  and  a  failure,  omission,  or  refusal  to  perform, 
or  an  infringement  of  the  right.  On  an  account  not  due  these  elements  are 
wanting.  There  is  no  failure,  omission,  or  refusal  to  pay..  The  right  to  en- 
force payment  is  not  infringed,  because  that  right  does  not  accrue  until  the 
time  for  payment  has  expired.  It  seems  to  follow  that  the  statute  allowing 
an  attachment  to  issue,  under  certain  circumstances,  on  a  claim  before  it  is 
due,  does  not  make  it  a  cause  of  action,  as  designated  in  the  article  of  the  Code 
upon  the  subject  of  the  joinder  of  actions.  It  necessaiiiy  follows  that  the  or- 
der of  the  court  below  dismissing  the  third  cause  of  action  set  forth  in  the 
petition  of  the  plaintiff  in  error  must  be  affirmed. 

With  this  view,  it  is  hardly  necessary  to  consider  the  question  of  the  at- 
tachnjent  bond,  as,  wheuvthe  cause  of  action  is  dismissed,  the  ancillary  pro- 
ceedings inevitably  go  with  it.    If  a  separate  action  had  to  be  commenced  on 
v.  15p.no.  14 — 55 
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the  account  not  due,  another  attachment  bond  is  imperatively  required  by 
section  234  of  the  Code. 

It  is  recommended  that  the  judgment  of  the  district  court  of  Lyon  county, 
be  affirmed. 

By  the  Court.    It  is  so  ordered;  alt  the  justices  concurring. 

(38  Kan.  62) 

Gabbet  and  Wife  v.  Forqeus,  Adm'r. 
(Supreme  Court  of  Kansas,    December  10,  1887.) 

1.  Husband  and  Wife— Mortgagb  on  Hombstrad— Duress— Testimony  of  Witnbbb. 

If  proper  exceptions  are  taken,  witnesses  are  not  ordinarily  permitted  to  state  in 
general  language  their  conclusions  *'  that  a  wife  did  not  want  to  sign  a  mort{;age 
on  her  homestead,"  and  that  *'  she  was  forced  to  sign  the  mortgage,"  and  other  ex- 
.pressions  of  similar  import.  In  all  cases  they  should  state  the  facts,  recite  the  dec- 
larations of  the  parties  present  and  participating  in  the  transactions,  describe  the 
acts  of  the  parties  in  interest,  and  let  the  jury  arrive  at  their  own  conclusions. 

2.  Same — Evidence— Command  op  Husband. 

An  angry  command  by  the  husbund  to  the  wife,  ''to  dry  up  that  crying,  and  go 
write  your  name,"  unaccompanied  by  threats  of  personal  violence,  or  any  attempt 
to  exercise  it,  is  not  sufficient  to  establish  the  defense  of  duress  in  an  action  to  fore- 
close a  mortgage^n  the  homestead  of  the  wife,  in  which  she  alleges  that  her  signa- 
ture to,  and  acknowledgment  of,  the  same  was  procured  by  threats  of  personal  vio- 
lence by  her  husband,  in  presence  of  the  mortgagee. 

3.  Same — Burden  op  Pboop— Instruction  to  Jury. 

In  such  a  case,  when  it  is  stated  by  the  wife  that  the  signature  to  the  mortgage  is 
her  genuine  signature,  and  the  mortgage  is  duly  acknowledged  and  certified  by  a 
proper  officer,  it  is  not  error  in  the  trial  court  to  charge  the  jury  that  the  burden  of 
proof,  to  sustain  the  defense  of  duress  by  the  husband,  and  that  the  signature  was 
procured  from  the  wife  by  threats  of  violence  on  the  part  of  the  husband,  was  on 
those  pleadings  such  a  defense;  nor  is  it  error  in  the  trial  court  to  charge  the  jury 
on  that  state  of  facts  that  a  such  a  defense  could  not  be  sustained  by  doubtful,  un- 
certain, unsatisfactory,  and  insufficient  testimony. 

4.  Same. 

The  due  execution  of  the  mortgage  being  established,  it  is  incumbent  on  those 
who  seek  to  avoid  the  liability  created  by  it.  by  proof  that  the  signatureof  the  wife 
was  procured  thereto  by  compulsion,  to  make  it  clearly  manifest  that  such  was  the 
case.  The  genuine  signature  and  duly  certified  acknowledgment  of  the  mortgage 
could  not  be  resisted  by  doubtful  and  unsatisfactory  statements  and  circumstances. 
The  evidence  to  imi>each  it  should  be  strong  and  convincing. 
{Syflabiis  by  ,s^rwp«on,  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Martin,  Judge. 

A.  H,  Case  and  R,  A.  Frederick,  for  plaintiff  in  error.  ,  W.  P.  Douthitt 
and  Vance  cfe  Campbell,  for  defendant  in  error. 

Simpson,  C.  This  was  an  action  to  foreclose  a  mortgage  on  160  acres  of 
land  in  Shawnee  county.  The  land  was  the  homestead  of  Robert  S.  Gabbey 
and  his  wife,  Annie  W  Gabbc^y,  who  resided  thereon.  The  suit  was  insti- 
tuted by  II.  T.  Lee,  who  claimed  a  mortgage  thereon,  and  he  made  William  J. 
Norris,  who  claimed  a  second  mortgage  lien  thereon,  a  party  defendant.  Nor- 
ris  answered,  and  filed  a  cross-petition,  claiming  that  the  defendants,  Robert 

5.  Gabbey  and  Annie  W  Gabbey,  executed  and  delivered  to  him  a  mortgage 
on  the  same  land  to  secure  a  note  for  $1,500,  dated  April  9,  1872,  due  in  12 
months  thereafter,  with  interest  at  the  rate  of  12  per  cent,  per  annum,  the 
note  signed  by  the  husband,  the  mortgage  signed  and  acknowledge<i  by  both 
husband  and  wife,  and  asking  that  it  be  declare<l  a  lien,  and  be  foreclosed. 
Annie  W.  Gabbey  filed  an  answer  to  the  cross-petition  of  Norris,  in  which 
she  alleges  her  homestead  rights  in  the  land ;  that  more  than  the  sum  of  ^,000 
of  the  purchase  money  of  the  land  had  been  her  personal  property,  derived 
from  the  estate  of  her  father;  that  her  signature  to  the  mortgage  was  pro- 
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cared  by  fraud  of  both  her  husband  and  Xori^ls,  and  was  by  force  and  violence 
as  well  as  by  fraud,  extorted  from  her  by  her  husband,  with  the  full  knowl- 
edge of  Norris;  that  the  fraud  and  violence  spoken  of  consisted  of  threats 
of  personal  violence  by  her  husband  if  she  did  not  sign  the  mortgage,  and  of 
actual  force;  that,  without  this  fraud,  and  threat  of  persomd  violence,  she 
would  not  have  signed  the  mortgage.  She  asked  that  the  mortgage  be  de- 
clared void,  and  her  answer  was  verified  by  her  oath.  The  case  was  tried  to 
a  jury;  and  the  assignments  of  errors  are  various  exceptions  to  the  ruling  of 
the  trial  court  in  excluding  testimony,  and  many  exceptions  to  the  instruc- 
'  tions  of  the  court  to  the  j  ury.  The  jury  found  for  Norris,  and  the  court  over- 
ruled a  motion  for  a  new  trial. 

The  exceptions  to  the  exclusion  of  testimony  are  quite  numerous,  but  all 
are  of  the  same  class,  a  few  instances  giving  a  general  idea  of  the  whole. 
E.  E.  Abbott,  a  witness  for  Mrs.  Gabbey,  stated  in  his  deposition:  *' Annie 
.  W.  Gabbey  did  not  want  to  sign  the  mortgage  because  it  was  on  her  home- 
stead; but  her  husband  insisted  that  she  must  do  it,  and  forced  her  to  sign  it 
against  her  will."  The  refusal  of  the  court  to  petmit  this  sentence  to  be  read 
to  the  jury  is  assigned  as  error.  It  is  very  evident  that  this  is  but  a  state- 
ment of  the  conclusions  of  the  witness,  and  not  a  recitation  of  facts  showing 
the  acts  and  declarations  of  Mrs.  Gabbey  respecting  the  mortgage,  and  what 
acts  or  declarations  of  Gabbey  that  had  forced  his  wife  to  sign.  The  same  wit- 
ness recited  what  was  done  at  the  time  of  the  signature,  and  commented  on  the 
"excitement  and  distress"  of  Mrs.  Gabbey,  and  adds,  "  And^we  all  pitied  her;*' 
and  this  was  very  properly  excluded.  Mrs.  Gabbey  testified:  "I  also  swear 
that  my  signature  to  the  mortgage  now  held  by  Wm.  J.  Norris  on  my  home^ 
stead  was  not  my  voluntary  act  and  deed,  but  was  only  obtained  through 
fear  of  personal  violence  on  the  part  of  my  husband."  This  was  excluded, 
because  she  did  not  attempt  to  state  what  particular  acts  of  her  husband 
caused  the  fear  of  personal  violence.  There  are,  perhaps,  two  instances  in 
which  the  facts  stated  by  the  witness  ought  to  have  gone  to  the  jury;  but  they 
were  not  important  and*  controlling  enough  to  be  considered  material  errors. 
Apart  from  these  two  instances,  the  court  seems  to  have  been  unusually  lib- 
eral in  the  allowance  of  testimony  to  the  jury,  and  especially  so  in  the  case  of 
Dr.  Gabbey  and  his  wife.  / 

The  instructions  are  criticised,  and  much  complaint  is  made  of  the  eighth, 
ninth,  tenth,  eleventh,  and  twelfth.  The  instructions  complained  of  are  as. 
follows: 

"(8)  Now,  if  you  find  from  the  evidence  that  the  defendant  Ahnie  TV.  Gab- 
bey did  sign  the  Norris  mortgage,  but  that  she  signed  it  under  compulsion  or 
coercion  on  the  part  of  her  husband,  Bobert  8.  Gabbey,  and  that  the  acts  of 
the  defendant  Roberts.  Gabbey  that  caused  and  induced  her  to  sign  this  mort- 
gage were  such  as  to  make  the  act  on  her  part  wholly  involuntary,  and  that 
the  threats  and  conduct  of  her  husband,  Robert  S.  Gabbey,  were  such  as  to 
reasonably  create  in  her  mind  a  fear  of  personal  injury  if  she  disregarded  his 
demands,  and  that,  under  these  circumstances,  and  that  because  and  by  rea- 
son of  such  fear  produced  and  induced  by  the  violent  actions  and  conduct  of 
her  said  husband,  Robert  S.  Gabbey,  she  did  sign  the  mortgage,  then,  and 
under  such  circumstances,  such  signing  and  acknowledgment  would  consti- 
tute a  legal  defense  against  the  defendant  Forgeus,  as  executor  of  the  Norris 
estate  in  this  action,  and,  undersuch  circumstances,  your  verdict  should  be 
for  the  defendant  Annie  W.  Gabbey,  and  that  the  defendant  Forgeus,  as  ex- 
ecutor of  the  Norris  estate,  had  not  a  lien  for  the  payment  of  the  debt  due 
him  from  Robert  S,  Gabbey,  upon  the  land  described  in  said  mortgage.  Now, 
in  order  to  make  duress  or  compulsion  effective  as  a  defense  in  this  action,  and 
sufficient  to  invalidate  the  Norris  mortgage,  the  compulsion  must  have  been 
so  grent  as  to  take  away  the  voluntary  consent  of  the  defendant  Annie  W. 
Gabbey,  because  her  consent  and  acknowledging  the  instrument  must  have 
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been  voluntary,  and  therefore  the  compulsion  must  have  been  of  such  a  char- 
acter as  to  excite  a  sense  of  fear  on  her  part  of  some  grievous  wrong,  as  of 
death,  or  personal  violence,  or  great  bodily  injury,  or  unlawful  imprisonment. 
It  is  not  enough  that  she  signed  the  mortgage  reluctantly  or  hesitatingly  sim- 
ply, or  that  she  signed  it  under  protest,  or  even  against  her  best  judgment;  but 
it  must  have  been  such  compulsion  as  would  in  fact  destroy  for  the  time  being 
her  freedom  of  action,  and  overcome  her  ordinary  powers  of  resistance.  And 
if  you  so  find  that  there  was  such  compulsion  used  by  her  husband,  Robert 
S.  Gabbey,  to  induce  her  to  sign  the  mortgage,  and  that  under  and  by  virtue 
of  such  compulsion  she  did  sign  and  acknowledge  it,  then  your  verdict  should 
be  that  the  defendant  Forgeus,  as  executor  of  the  N orris  estate,  has  not  a  lien 
upon  the  land  described  in  his  answer  and  cross-petition,  for  the  amount  due 
upon  the  promissory  note  sued  upon  by  him."  To  which  instruction  the  de- 
fendants, Robert  S.  Gabbey  and  Annie  W.  Gabbey,  at  the  time  excepted. 

**(9)  I  further  instruct  you,  gentlemen,  that  when  a  mortgage,  regular  in  ap-. 
pearance,  and  bearing  the  genuine  signature  6f  the  person,  and  such  mortgage 
is  duly  acknowledged  and  certified  by  the  mortgagoi-s  or  grantors,  and  such 
mortgage  is  attacked  to  avoid  liablity  thereunder,  the  evidence  must  be  clear 
and  convincing,  and  in  such  case  the  burden  of  proof  rests  upon  the  person 
disputing  the  liability  of  overcoming  the  presumption  of  validity  arising  from 
the  terms  of  the  written  instrument  of  that  character.  And  in  such  case,  if 
the  proof  be  doubtful,  uncertain,  and  unsatisfactory,  and  insufficient  to  over- 
come the  presumption  of  validity,  then  it  should  be  held  that  the  writing  cor- 
rectly and  fairly  states  the  intentions  of  the  parties;  and  testimony  sufficient 
to  destroy  a  written  instrument,  signed,  acknowledged,  and  delivered,  as  I 
have  already  stated,  should  be  plain  and  convincing  beyond  all  reasonable 
controversy."  To  the  giving  of  this  instruction,  the  defendants,  Robert  S. 
Gabbey  and  Annie  W.  Gabbey,  at  the  time  duly  excepts. 

"(10)  If,  gentlemen  of  the  jury,  you  believe  from  the  evidence  in  the  case 
that  Annie  W.  Gabbey  did  not  sign  tlie  Lee  mortgage,  then  your  verdict 
should  be  for  the  defendant  Annie  W.  Gabbey,  as  to  that  mortgage;  and  I 
further  instruct  you  that  if  you  find  that  she  did  not  sign  or  acknowledge  it 
originally,  that  the  evidence  in  the.  case  shows  no  signs  of  ratification  as 
would  bind  her  and  make  it  her  own  act;  and  if  you  find  from  the  evidence 
that  t'he  land  mentioned  in  the  Norris  mortgage  was  the  homestead  of  liobert 
■  S.  Gabbey,  at  the  time  of  the  execution  of  the  Norris  mortgage,  and  that  it 
did  not  exceed  one  hundred  and  sixty  acres  of  farming  land,  and  that  it  was 
occupied  by  the  defendant  Robert  S.  Gabbey  as  a  residence  for  himself  and 
family,  and  if  you  further  find  that  Mrs.  Gabbey  signed  the  Norris  mortgage, 
but  that  she  signed  it  through  compulsion  on  the  part  of  her  husband,  and 
such  a  compulsion  as  I  have  hereinbefore  described,  then  you  will  find  for  her 
as  to  the  Norris  mortgage;  and  I  further  instruct  you  that  if  you  find  from 
the  evidence  that  the  defendant  Annie  W.  Gabbey  did  not  give  her  consent 
to  the  execution, — that  is,  to  the  signing,  acknowledgment,  and  delivering  of 
the  Norris  mortgage, — but  that  she  signed  it  through  fear  of  her  husband, 
that  he  would  do  her  bodily  harm  or  personal  violence  if  she  did  not  sign  it, 
then,  and  under  such  circumstances,  the  jury  should  find  for  the  defendant 
Mrs.  Gabbey."  To  the  giving  of  which  instruction,  the  defendants,  Robert 
S.  Gabbey  and  Annie  W.  Gabbey,  at  the  time  duly  excepted. 

"(11)  I  further  instruct  you,  gentlemen,  that  if  you  find  from  the  evidence 
that  Annie  W.  Gabbey  signed  the  Norris  mortgage,  under  such  circumstances 
as  would  in  law  amount  to  duress  and  compulsion,  as  I  have  hereinbefore  in- 
structed you,  then  you  will  find  a  verdict  for  her  as  to  the  Norris  mortgage; 
and  under  such  circumstances  it  would  be  wholly  immaterial  whether  Norris 
acted  in  good  faith  or  not."  To  the  giving  of  which  instruction  the  defend- 
ants, Robert  S.  Gabbey  and  Annie  W.  Gabbey,  at  the  time  duly  excepted. 

"(12)  I  further  instruct  you  that,  under  the  exercise  of  reasonable  fear  of 
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violence,  which  would  in  fact  overcome  the  power  of  reason,  or  the  power  of 
voluntary  action  on  the  part  or  Annie  W.  Gabbey,  under  the  circumstances 
which  she  had  been  placed  at  the  time  of  signing  the  Norris  mortgage,  would 
be  sufficient  in  law  to  invalidate  the  mortgage  as  to  her,  and  the  word  *  con- 
sent,* as  I  have  used  it  irt  these  instructions,  means  the  voluntary  act,  free 
and  voluntary  act,  and  not  an  involuntary  act  procured  by  the  violence  of  an- 
other. So,  if  she  signed  the  Norris  mortgage  under  such  duress  and  compul- 
sion as  I  have  described,  then  she  never  gave  that  consent  to  the  alienation 
of  the  homestead  that  the  law  requires  and  recognizes."  To  the  giving  of 
which  instruction  the  defendants,  Robert  S.  Gabbey  and  Annie  W.  Gabbey, 
at  the  time  duly  excepted. 

These  instructions,  talten  together,  each  modifying  the  other,  very  fairly 
presented  the  law  upon  the  subject  of  duress,  if  this  question  was  presented 
by  the  evidence.  The  record  before  us  contains  all  the  evidence  presented. 
Both  Mr.  and  Mrs.  Gabbey  testified  in  the  case,  and  were  permitted  to  give 
their  version  of  the  facts  attending  the  signature  and  acknowledgment  of  the 
mortgage.  Mrs.  Gabbey  said:  "On  the  morning  of  April  9,  1872,  Wm.  J. 
Norris,  C.  W.  Higginbotham,  Dr.  R.  S.  Gabbey,  my  husband,  came  to  my 
house,  Norns  and  Higginbotham  remaining  in  the  south  room  or  parlor,  and 
the  doctor  passed  into  the  north  room  where  I  was  crying  for  fear  I  should 
be  compelled  to  sign  a  mortgage  on  the  homestead.  The  doctor  approached, 
and  in  a  very  angry  and  threatening  manner  said:  'Dry  up  that. crying,  and 
go  write  your  name.'  I  went  into  the  parlor  at  his  command;  spoke  ta  no 
one,  neither  did  any  one  speak  to  me.  The  doctor  followed  behind  me.  I 
took  the  pen  and  signed  some  paper  without  reading  it,  or  knowing  positively 
what  it  contained.  The  papere  were  then  folded  up  and  the  parties  went 
away."  Dr.  Gabbey  said  that  his  wife  did  not  sign  the  mortgage  of  her  own 
free  will,  but  did  so  at  his  command.  Higginbotham,  the  notary  who  drew 
the  mortgage  and  took  the  acknowledgment,  said:  "Mrs.  Gabbey  was  not  in 
the  room  when  we  first  went  to  the  house.  Dr.  Gabbey  went  out  of  the  room, 
and  she  came  back  with  him.  I  do  not  remember  her  saying  anything.  She 
was  very  much  distressed,  and  tears  were  on  her  cheeks,  and  she  was  crying. 
My  impression  is  she  used  the  words,  "this  is  the  last."  I  cannot  say  that  I 
told  her  it  whs  a  mortgage.  I  will  not  say  that  she  said  that  this  is  the  last, 
or  that  she  said  anything.  My  best  recollection  is  that  I  did  not  ask  her  if 
she  signed  it  of  her  own  free  will.  I  saw  nothing  to  show  that  she  did  not 
want  to  sign  it,  except  the  shedding  of  tears  and  sobbing." 

This  is  the  sum  and  substance  of  all  the  testimony  offered  upon  the  defense 
of  duress.  Perhaps  the  most  liberal  expression  of  the  analogous  doctrine  of 
cruelty  tliat  has  judicial  sanction,  is  the  view  of  this  court  expressed  in  the 
case  of  Carpenter  v.  Carpenter^  30  Kan.  712,  2  Pac.  Rep.  122.  It  may  not  be 
applicable  in  any,  or  all  of  its  phases  to  such  a  case  as  we  are  considering;  but 
they  are  kindred  questions,  and  every  consideration  prompts  us  to  deal  with 
the  rights  of  the  wife  in  the  homestead  with  as  much  liberality  as  we  do 
questions  affecting  her  marital  rights.  We  have  no  doubt  but  that  cases  can 
be  presented  wherein  the  husband,  by  many  acts  of  omission  or  commission, 
and  without  resort  to  threats  or  to  actual  personal  violence,  can  so  conduct 
himself  as  to  create  such  an  apprehensipn  on  the  mind^f  his  wife,  as  separa-? 
tion  from  her,  the  loss  of  the  presence  and  society  of  her  children,  the  destruc- 
tion of  the  home  feeling,  and  a  hundred  other  such  manifestations  of  ill  feel- 
ing, as  to  cause  duress,  and  to  cause  in  her  mind  the  belief  that  if  she  does  not 
sign  away  her  rights  or  incumber  them,  one  of  these,  to  her,  most  important, 
things  will  happen.  If  such  a  case  was  presented,  the  doctrine  of  dtiress 
might  be  illustrated  by  a  novel  state  of  facts.  So  far,  we  have  not  had  occa- 
sion to  determine  whether  such  acts  would  constitute  duress  or  not.  In  the 
only  two  cases  passed  upon  by  this  court  wherein  mortgages  are  held  void  be- 
cause of  the  duress  under  which  the  wife  signed,  we  find  only  the  most  ordi- 
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nary  examples  of  brutality  on  the  part  of  the  husbands.  In  the  case  of  An- 
demon  v.  Anderson,  9  Kan.  112,  when  the  wife  declined  to  promise  to  sign 
the  deed  to  the  homestead,  the  husband  struck  her  with  his  fists  on  the  head 
three  times,  and  pulled  her  hair.  Then  in  the  evening,  he  brought  the  ax  into 
the  house,  sharpened  a  large  knife,  and  was  very  angry,  and  said  that  in  the 
morning  he  was  going  to  get  Squire  Streeter  to  take  the  acknowledgment  of 
the  deed.  In  the  case  of  Helm  v.  Helm,  11  Kan.  19,  the  duress  consisted  of 
threats  on  the  part  of  the  husband  and  purchaser  to  take  the  life  of  the  wife 
if  she  did  not  sign  the  deed,  and,  in  apprehension  of  great  danger  from  such 
threats,  she  signed.  In  this  case  the  wife  does  not  claim  that  the  husband 
either  exercised,  or  threatened  to  exercise,  any  personal  violence,  but  com- 
manded her,  in  an  angry  tone,  to  "dry  up  and  sign  her  name."  This  is  too 
indefinite  to  come  within  the  most  liberal  interpretation  of  duress.  It  will  be 
seen  from  an  examination  of  these  instructions  that  the  trial  court  covered 
almost  every  phase  of  the  question  of  duress,  and  the  jury  could  have,  con- 
sistent with  the  instructions,  found  it,  if  it  had  been  in  the  case.  Particular 
cnticism  is  directed  against  instruction  9,  for  the  supposed  reason  that  the 
court  intimates  that  the  evidence  offered  in  support  of  the  defense  of  duress 
is  **doubtful,  uncertain,  unsatisfactory,  and  insufficient."  We  do  not  think 
that  is  the  fair  meaning  of  the  language  used  by  the  court,  or  that  it  is  sus- 
ceptible of  the  construction  placed  upon  it  by  counsel.  It  is  not  only  a  fair 
statement  of  the  law  applicable  to  the  state  of  facts  established  by  the  evi- 
dence, but  it  is  supported  by  excellent  authority.  See  Smith  v.  Alli9,  52 
Wis.  344,  9  N.  W.  Rep.  155;  Insurance  Co.w.  Nelson,  103  U.  S.  544. 

Another  objection  to  tho^instr notions  is  that  the  court  erred  in  its  statement 
that  the  burden  of  proof  rested  upon  Mrs.  Gabbey  It  must  be  recollected 
that  at  the  time  this  instruction  was  given  the  fact  presented  by  the  evidence 
was  that  the  signature  to  the  mortgage  was  the  genuine  one  of  Mrs.  Gabbey, 
and  the  precise  question  was  whether  or  not  that  signature  was  the  result  of 
duress  exercised  by  her  husband.  Of  course,  when  she  had  stated  on  the  wit- 
ness stand  that  she  had  signed  the  mortgage,  the  burden  of  proving  that  her 
signature  was  not  freely  and  voluntarily  made  rested  on  her.  This  is  not  a 
question  as  to  which  party  had  the  burden  on  the  pleadings;  but  it  arises  after 
the  facts  have  gone  to  the  jury  The  due  existence  of  a  written  instrument 
having  been  established,  it  was  incumbent  on  those  who  sought  to  avoid  the 
liability  created  by  such  instrument,  by  proof  that  the  signature  thereto  was 
obtained  by  compulsion,  to  make  it  clearly  manifest  that  such  was  the  case. 
The  genuine  signature  and  duly  certified  acknowledgment  of  the  mortgage 
could  not  be  resisted  by  doubtful  and  unsatisfactory  statements  and  circum- 
stances. The  evidence  to  impeach  them  should  be  strong  and  convincing. 
We  will  not  go  to  the  extent  of  saying  that  such  evidence  must  establish  the 
fact  of  coercion  "beyond  a  reasonable  controversy,"  as  is  stated  in  the  conclu- 
sion of  the  ninth  instruction,  because  it  is  using  an  expression  that  might  be 
a  subject  of  varied  construction;  and  yet  the  language  is  used  by  the  supreme 
court  of  the  United  States  in  a  similar  case,  and  we  do  not  hold  that  its  use  is 
error  in  this  case. 

There  is  no  material  error  in  the  record,  and  it  is  recommended  that  the 
judgment  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  63) 

HucKELL  V.  McCoy. 

{Supreme  Court  of  Kansas.    December  10,  1887.) 

1.  Replevin — Jurisdiction  of  Justice  of  the  Peace. 

Where  an  action  of  replevin  is  commenced  before  a  justice  of  the  peace  by  a  resi- 
dent of  the  county  against  a  non-resident,  and  the  deleudant  is  properly  seired 
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with  siimmoDs  in  the  county  where  the  action  is  commenced,  but  the  property  is 
not  obtained,  and  the  property  has  never  been  wrongfully  detained  in  the  connty 
where  the  action  is  commenced,  but  has  been  and  is  wrongfully  detained  by  the 
defendant  in  the  county  where  tiie  defendant  resides,  the  court  has  jurisdiction  to 
hear  and  determine  the  case  as  one  for  damages  only. 

2.  Tbial— Misconduct  op  Counskl — New  Trial. 

Where  counsel  for  the  plaintiff,  in  his  closing  argtiment  to  the  jury,  repeatedly 
makes  improper  remarks,  prejudicial  to  the  interests  of  the  adverse  party,  and 
such  remarlts  are  permitted  to  go  to  the  jury  over  the  objections  of  the  adverse 
party,  and  the  verdict  is  afterward  rendered  in  favor  of  the  plaintiff,  and  may  have 
been  procured  by  reason  of  such  remarks,  a  new  trial  should  be  granted. 

(Syllabm  by  the  Court.) 

Error  to  district  court,  Mitchell  county;  Clerk  A.  Smith,  Judge. 
BllU  <&  Ellis^  for  plaintiff  in  error.     Frank  /.  Kellej/f  for  defendant  in 
orror.         x 

Valentine,  J.  This  was  an  action  of  replevin,  brought  by  J.  C.  McCoy 
against  William  Huckell,  before  a  justice  of.  the  peace  of  Cawker  township, 
Mitchell  county,  Kansas,  to  recover  three  head  of  swine.  The  case  was  tried 
before  the  justice,  without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  McCoy,  for  one  of  the  hogs  in  controversy,  and  in  favor  of  the  de- 
fendant, Huckell,  for  the  other  two  hogs,  and  the  defendant  appealed  to  the 
district  court,  where  the  case  was  figain  tried  before  the  court  and  a  jury,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  and  against  the  defendant  for 
.  $30 damages,  and  the  costs  of  suit,  and  to  reverse  this  judgment  the  defendant, 
as  plaintiff  in  error,  brings  the  case  to  this  court.  Two  principal  grounds 
are  urged  for  reversal:  First,  that  the  court  below  had  no  Jurisdiction  to 
hear  and  determine  the  case;  secondf  misconduct  on  the  part  of  the  prevail- 
ing party.     We  shall  consider  these  grounds  for  reversal  in  their  order. 

1.  We  think  the  court  below  had  jurisdiction  to  hear  and  determine  the 
case.  The  exact  question,  however,  which  the  plaintiff  in  error,  defendant 
below,  desires  to  present  to  this  court,  can  hardly  be  considered  asin  the  case; 
for  it  was  not  raised  at  all  in  the  justice's  court,  nor  fairly  raised  in  the  dis- 
trict court,  nor  raised  in  the  supreme  court,  until  it  was  presented  to  the  court 
by  the  brief  of  the  plaintiff  in  error.  That  question  is  this:  When  an  action 
of  replevin  is  commenced  before  a  justice  of  the  peace,  by  a  resident  of  the 
county,  against  a  non-resident,  and  the  defendant  is  properly  served  with  sum- 
mons in  the  county  where  the  action  is  commenced,  but  the  property  is  not 
obtained,  and  the  property  has  never  been  wrongfully  detained  in  the  county 
where  the  action  is  commenced,  but  has  been  and  is  wrongfully  detained  by 
the  defendant  in  the  county  where  the  defendant  resides,  has  the  court  juris- 
diction to  hear  and  detei-mine  tlie  case  as  one  for  damages  only  ?  The  facts  upon 
which  this  question  is  desired  to  be  raised,  are  as  follows:  Huckell  resides  in 
Jewell  county;  and  if  he  ever  had  any  of  McCoy's  hogs  in  his  possession,  he  • 
had  them  in  his  possession,  only  in  Jewell  county.  McCoy  resides  in  Mitch- 
ell county,  and  he  commenced  this  action  in  Mitchell  county.  The  summons 
was  served  upon  Huckell  in  Mitchell  county;  but  the  officer  never  obtained 
possession  of  the  hogs.  The  case  was  tried  before  the  justice  of  the  peace, 
and  no  question  of  jurisdiction  was  raised  in  that  court.  The  case  was  ap- 
pealed by  the  defendant  to  the  district  court,  where  it  was  tried  as  an  action 
for  damages  only.  It  is  not  claimed  that  any  question  of  jurisdiction  was 
laised  in  the  district  court,  until  the  defendant  below  fited  his  demurrer  to  the 
plaintiff's  evidence,  and  it  is  now  claimed  that  by  such  demurrer  the  question 
was  raised.  The  demurrer,  however,  was  in  the  folio  v/ing  words:  "And  now 
comes  the  said  defendant,  William  Huckell,  and  demurs  to  the  evidence  of  the 
said  plaintiff,  for  the  reason  that  said  evidence  does  not  prove  a  cause  of  ac- 
tion." We  do  not  think  that  this  demurrer  raises  any  question  of  jurisdic- 
tion.   Neither  does  the  exception  taken  to  the  ruling  of  the  court  upon  this 
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demurrer,  nor  the  motion  for  a  new  trial,  nor  the  exception  to  the  ruling 
thereon,  nor  any  exception;  nor  does  the  petition  in  error  present  the  ques- 
tion. Under  such  circumstances,  we  think  the  district  court  certainly  did 
not  err  in  entertaining  jurisdiction  of  the  case.  But  even  if  the  defendant  be- 
low had  properly  raised  the  question  of  jurisdiction  in  the  justice's  court,  still 
we  think  it  would  have  been  unavailing;  for  we  think  the  justice  of  the 
peace  had  ample  jurisdiction  to  hear  and  determine  the  case,  as  one  for  dam- 
ages onlv,  over  atiy  objection  interposed  by  the  defendant  below.  Justices' 
Code,  §  67. 

2.  The  alleged  misconduct  of  the  prevailing  party  is  the  alleged  misconduct 
of  the  counsel  of  the  plaintiff  below,  in  making  statements  of  alleged  facts  to 
the  jury  in  his  closing  argument,  which  alleged  facts  had  no  connection  with 
the  case,  were  not  supported  by  any  evidence,  and  were  highly  prejudicial  to 
the  rights  of  the  defendant.  The  statements  were  principally  that  the  d»^fend- 
ant  had  a  very  bad  reputation,  that  he  was  continually  in  litigation,  and  that 
he  was  a  liar  and  a  thief.  Among  the  statements  are  the  following:  "I  do 
not  know  what  Mr.  Ellis  [the  defendant's  counsel]  meant  by  his  statement  in 
regard  to  'a  good  man,'  unless  the  public  clamor  has  been  so  loud  about  tbe 
bad  reputation  of  his  client  that  you  have  heard  it.'*  "Afraid  of  a  prosecu- 
tion I  From  whom?  A  man  who,  when  he  knows  more  than  any  one  else, 
who  of  all  men  knows  whether  those  hogs  were  stolen  or  not,  dares  not  be- 
come a  witness.  A  thief  seldom  exposes  his  work  to  the  noonday  sun."  "If 
he  [meaning  the  defendant]  had  come  on  the  stand,  we  would  have  shown  you 
that  he  [meaning  the  defendant]  would  swear  to  a  lie, — that  he  is  a  liar  as 
well  as  a  thief."  "Mr.  Ellis  says  that  the  boy  has  never  been  on  the  stand 
before.  He  probably  don't  know  what  everybody  else  knows,  what  all  the 
neighbors  know,  that  Huckell  is  all  the  time  in  court, — always  having  a  law- 
suit." 

The  defendant  was  not  a  witness  in  the  case,  and  was  not  impeached. 
There  was  no  evidence  tending  to  show  that  he  had  a  bad  rep u cation ;  noevi- 
dence  tending  to  show  that  he  was  "always,"  or  had  been  at  any  time,  in  lit- 
igation; no  evidence  tending  to  show  that  he  was  either  a  liar  or  a  thief;  no 
evidence  that  he  stole  the  particular  hogs  in  controversy,  or  that  he  had  ever 
stolen  anything;  and  no  evidence,  indeed,  that  the  hogs  in  controversy  were 
ever  stolen  by  anybody,  except  evidence  tending  to  show  that  they  were  at  one 
time  in  an  inclosure  on  the  plaintiff's  farm,  and  were  afterwards  found  in  an 
inclosure  on  the  defendant's  farm.  It  appears  from  the  evidence  that  the 
plaintiff  had  about  127  hogs  on  his  farm;  that  the  defendant  had  about  200 
hogs  on  his  farm;  that  their  farms  were  near  each  other;  that  some  time  in 
March  or  April,  1885,  about  11  of  the  plaintiff's  hogs  were  missing;  that  some 
time  afterwards  the  plaintiff  went  to  the  defendant's  farm,  looked  at  the  de- 
fendant's hogs,  and  found,  as  he  believed,  three  of  his  own  among  the  defend- 
ant's hogs;  that  he  then  demanded  these  three  hogs  of  thedefendant;  but  that 
the  defendant  refused  to  deliver  them  to  him,  claiming  that  they  were  his 
own.  The  plaintiff  then  commenced  this  action  to  recover  the  hogs.  The 
evidence  upon  the  trial  was  very  conflicting  as  to  which  of  the  parties  owned 
the  hogs.  Some  of  the  witnesses  testified  that  they  belonged  to  the  plaintiff, 
and  others  testified  that  they  belonged  to  the  defendant. 

After  the  evidence  wjis  all  introduced,  and  prior  to  the  argument  of  coun- 
sel, the  defendant's  attorney  asked,  and  the  court  consented,  to  submit  two 
special  questions  of  fact  to  the  jury,  for  the  purpose  of  having  the  jury  deter- 
mine as  to  how  the  hogs  in  controversy  came  into  the  possession  of  the  defend- 
ant; whereupon  the  counsel  for  the  plaintiff  objected,  and  said:  "I  admit 
that,  if  I  have  not  proven  a  demand  in  this  case,  the  plaintiff  is  not  entitled 
to  recover  in  the  action."  And  thereupon  the  court  refused  to  submit  said 
questions  to  the  jury,  and  struck  out  from  its  general  charge  all  matters  in- 
tended to  have  been  given,  upon  the  possible  theory  that  the  defendant's  pos- 
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session  of  the  bogs  prior  to  the  plaintiffs  demand  for  them  might  have  been 
wrongful  or  unlawful.  This  action  on  the  part  of  the  plaintiff's  counsel  and 
the  court  settled  the  question,  in  favor  of  the  defendant,  that  he  did  not 
wrongfully  have  the  possession  of  the  hogs  prior  to  the  plaintiff's  dera^n^l 
for  Ihem,  and  therefore  that  the  defendant  did  not  steal  them.  The  plain- 
tiff's counsel  then  addressed  the  jury,  and  then  the  defendant's  counsel,  and 
then  the  plaintiff's  counsel  again.  This  was  his  closing  argument,  and  the 
one  in  which  he  used  the  aforesaid  language,  objected  to.  When  the  objeq- 
tion  was  made  to  the  first  paragraph  of  this  language  above  quoted,  nothing 
was  said  by  either  the  court  or  the  plaintiff's  counsel,  except  as  follows: 
''The  court  remarked  that  he  had  not  paid  attention,  and  had  not  understood 
the  words  used;  but  the  counsel  should  confine  his  remarks  to  the  facts  dis- 
closed by  the  evidence,  and  that  the  jury  should  pay  no  attention  to  asser- 
tions of  counsel  unless  they  were  supported  by  the  evidence."  When  the 
other  three  paragraphs  were  objected  to,  and  they  were  objected  to,  sever- 
ally, nothing  was  said  by  either  the  court  or  the  plaintiff's  counsel.  These 
objectionable  matters  were  not  withdrawn  from  the  jury  by  either  the  court 
or  the  plaintiff's  counsel.  No  retraction,  no  apology,  no  expression  of  re- 
gret, was  elicited  or  came  from  the  plaintiff's  counsel,  but  he  proceeded  with 
his  argument  as  though  nothing  had  happened.  After  this  argument  of 
counsel,  the  jury  retired  to  their  room  for  deliberation,  and  on  the  first  vote 
taken  by  them  seven  were  in  favor  of  finding  a  verdict  in  favor  of  the  de- 
fendant, and  five  only  were  in  favor  of  finding  a  verdict  in  favor  of  the  plain- 
tiff. Then  commenced  a  discussion  among  the  members  of  the  jury,  and  the 
principal  question  discussed  by  them  was  whether  the  charges  made  by  the 
plaintiff's  counsel  against  the  defendant  were  true  or  not;  and  the  jury,  from 
their,  final  verdict,  evidently  believed  they  were  true.  We  might  also  here 
state  that,  at  the  commencement  of  the  trial,  the  plaintiff  had  13  witnesses 
sworn,  and  afterwards  examined  only  three  of  them,  and  this  left  the  jury  to 
infer  that  the  other  10  were  sworn  for  the  purpose  of  impeaching  the  defend- 
ant, if  he  testified  in  the  case,  and  therefore  that  the  third  charge  made  by 
the  plaintiff's  counsel  was  true.  Such  language  as  was  used  in  this  case  by 
the  plaintiff's  counsel  might  not  ordinarily  require  a  new  trial;  but.  in  a  case 
like  the  present,  we  think  it  must.  In  all  probability,  the  plaintiff  never 
would  have  obtained  or  received  a  verdict  in  his  favor  from  this  jury  if  the 
aforesaid  language  had  not  been  used.  Two  of  the  jurors  so  testified,  and 
there  was  no  evidence  tending  to  show  otherwise;  but,  of  course,  this  testi- 
mony was  incompetent.  We  might  also  state  another  fact  that  tended  very 
strongly  to  give  the  objectionable  language  force  and  efficacy.  It  is  admitted 
that  the  plaintiff's  counsel  is  a  man  of  high  character,  of  good  standing  as  a 
lawyer,  and  well  known. 

We  think  the  court  below  erred  in  refusing  to  grant  the  defendant  a  new 
trial.  Certainly,  where  counsel  in  his  closing  argument  to  the  jury  repeatedly 
makes  improper  remarks,  prejudicial  to  the  interests  of  the  adverae  party,  and 
over  the  objections  of  the  adverse  party,  and  the  verdict  is  afterwards  ren- 
dered in  favor  of  such  counsel's  client,  and  may  have  been  procured  by  reason 
of  such  remarks,  a  new  trial  should  be  granted.  Brotan  v.  Swin^otd^  44 
Wis.  282;  Bremmer  v.  Railroad  Co,,  61  Wis.  114, 20  N.  W.  Rep.  687;  Btdlard 
V.  Railroad  Co.,  (N.  H.)  5  Atl.  Rep.  838;  Paper  Co.  v.  Banks,  15  Neb.  20, 16 
N.  W.  Rep.  838;  ffall  v.  Wolff,  61  Iowa,  559,  16  N.  W.  Rep.  710;  Henry  v. 
Railroad  Co.,  (Iowa,)  30  N.  W.  Rep.  630;  Campbell  v.  Maker,  105  Ind.  383, 
4  N.  E.  Rep.  911;  Bedfm^d  v.  Penny,  58  Mich.  424,  25  N.  W.  Rep.  381;  In- 
surance  Co.  v.  Cheever,  36  Ohio  St.  ^1. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 
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(38  Kan.  71) 

"Whittaker  tJ.  YooRHEES,  Sheriff. 
(Supreme  Court  of  Kansas.    December  10,  1887.) 

1.  Depositiow — Indobsembmtb— Title  awd  Cause. 

Where  an  envelope  pontaining  a  deposition  is  indorsed  with  the  names  of  the 
plaintiff  and  defendant,  and  the  name  of  the  officer  before  whom  the  deposition  was 
taken,  and  is  addressed  to  the  clerk  of  the  district  court  where  the  case  is  pending, 
held,  a  sufficient  description  of  the  title  and  cause. 

2.  Same — Certificate — Time  and  Place  of  Taking. 

Where  a  notice  states  that  the  deposition  will  be  taken  at  the  store-house  of  M., 
in  Bismarck,  Dakota  territory,  on  the  thirteenth  day  of  April,  between  the  hours 
of  8  A.  M.  and  6  p.  m.,  and  the  certificate  attached  to  the  deposition  states  that  the 
deposition  was  taken  at  the  store  of  M.,  in  Bismarck,  Dakota  territory,  on  the  thir- 
teenth day  of  April,  as  specified  in  the  notice  attached,  Jield^  that  ''as  specified  in 
the  notice  "  relates  to  the  place,  the  day,  and  the  hours  of  the  day,  as  stated  in  the 
notice. 

8.  Same — Suppression — Immaterial  Evidence. 

Where  a  deposition  has  been  erroneously  suppressed  by  the  court  for  the  reason  of 
a  defect  in  the  indorsement  on  the  envelope,  and  in  the  certificate  of  the  officer  tak- 
ing the  same,  yet  where  the  contents  of  the  deposition  show  that  said  evidence  is  so 
indefinite  and  uncertain  as  to  render  it  of  no  value,  held,  that  the  suppression  of  the 
deposition  is  not  sufficient  error  to  require  a  reversal  of  the  judgment. 

4.  Trial— Admission  of  Improper  Evidence — Curing  by  Instructions. 

Where  the  question  in  a  trial  is  whether  the  mortgage  and  sale  ofa  stock  of  goods 
were  for  the  purpose  of  defrauding  the  creditors  of  the  vendor,  and  the  court  per- 
mits incompetent  evidence  to  go  to  th6  jury,  and  afterwards  discovers  the  error,  and 
instrqcts  the  jury  that  they  must  disregard  the  evidence,  held  that,  in  some  in- 
stances, there  may  be  such  strong  impressions  made  upon  the  minds  of  the  jury  by 
incompetent  and  improper  evidence  that  its  subsequent  withdrawal  will  not  re- 
move the  effect  caused  by  its  admission ;  and  in  such  a  case  the  original  objection 
may  avail  on  appeal  or  writ  of  error;  but  such  instances  are  exceptional.  Further 
held,  after  excluding  all  the  improper  testimony  admitted  in  this  case,  the  record 
still  shows  that  the  verdict  of  the  jury  is  sustained  by  such  a  preponderance  of  the 
evidence,  and  is  apparently  so  correct  and  just,  that  the  judgment  will  not  be  dis- 
turbed by  reason  or  the  error  in  the  admission  of  incompetent  evidence. 

{^Uabus  by  Ciogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Nemaha  county;  David 
Martin,  Judge. 

Action  brought  by  Whittaker  against  Voorhees,  sheriff  of  Nemaha  county, 
Kansas,  to  recover  damages  for  the  alleged  wrongful  taking  and  conversion 
of  a  stock  of  goods.  At  the  April,  1885,  term  of  the  district  court  of  Nemaha 
county  the  defendant  recovered  a  judgment  in  said  action.  The  plaintiff 
brings  the  case  here.    The  opinion  states  the  facts. 

W,  W,  Guthrie  and  Everest  <&  Waggner,  for  plaintiff  in  error.  Conwdl  cfe 
Wells t  Jaokson^&  Royse,  Smith  &  Solomon,  Taylor  &  Bassett,  and  J.  A.  Mo- 
Caul,  for  defendant  in  error. 

Clogston,  C.  From  some  time  in  1882  up  to  January,  1884,  O.  O.  Mar- 
bourg  was  engaged  in  the  hardware  business  at  Sabetha,  Kansas,  and  at  that 
time  had  a  large  stock  of  hardware  and  agricultural  implements.  The  plain- 
tiff and  W.  W.  Marbourg,  a  brother  of  O.  O.  Marbourg,  resided  at  Atchison, 
Kansas.  On  January  3,  1884,  O.  O.  Marbourg  executed  to  his  brother  W, 
W.  Marbourg  a  chattel  mortgage  on  all  his  stock  of  goods,  who  took  imme- 
diate possession  of  said  mortgaged  property,  and  the  next  day  he  sold  the  en- 
tire stock  of  goods  in  bulk,  without  invoice,  to  the  plaintiff,  for  the  allured 
consideration  of  $21,000;  one  thousand  alleged  to  have  been  paid  in  cash,  and 
four  promissory  notes  for  $5,000  each, — and  plaintiff  took  immediate  posses- 
sion. At  the  time  of  the  transfer  of  the  goods  by  O.  O.  Marbourg  to  his 
brother,  he  was  largely  indebted  to  different  parties  for  goods  purchased  <rf 
them,  being  part  of  the  stock  in  question.  On  the  sixth  day  of  January,  1884, 
and  on  each  succeeding  day  up  to  the  12th,  suits  were  commenced  by  attach- 
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ment  by  said  creditoi*s  against  O.  O.  Marbourg,  and  tlie  goods  in  question 
were  attached  by  said  defendant  as  sherifT  of  said  county;  said  attachments 
aggregating  $17,000.  No  redelivery  bond  was  given,  and  on  the  twelfth  of 
January  this  action  was  brought  by  said  plaintiff,  Whittaker,  for  the  value 
of  the  goods,  against  said  defendant  as  sheriff.  In  answer  to  the  plaintiff's 
action,  the  defendant  alleged  the  indebtedness  of  O.  O.  Marbourg,  and  the 
fraudulent  mortgage  and  transfer  by  him  to  TV.  TV.  Marbourg,  his  brother, 
and  the  fraudulent  sale  thereunder  by  TV.  TV.  Marbourg  to  the  plaintiff,  and 
that  said  transfer  was  made  for  the  purpose  of  defrauding  the  said  creditors 
of  O.  O.  Marbourg.   , 

The  first  complaint  made  by  the  plaintiff  in  en-or  is  to  the  suppression  of  a 
deposition  of  W.  S.  Moorehouse  taken  by  plaintiff  in  error.  The  record  shows 
that  this  deposition  was  suppressed  upon  two  grounds:  First,  that  the  in- 
doi*sement  on  the  envelope  was  not  according  to  law;  and,  second,  that  the 
certificate  of  the  otficer  taking  the  deposition  did  not  show  that  it  was  taken 
at  tlie  time  and  place  set  forth  in  the  notice  served  upop  the  defendant.  The 
indorsement  on  the  envelope  is  as  follows:  ^^ Henry  L.  Whittaker,  Plaintiff, 
vs.  D.  R,  Voorhees,  D^endant,  Sheriff,  etc.  Depositions  taken  by  me,  John 
E.  Garland,  notary  public,  Dakota,  to  J.  H.  Gleason,  clerk  of  the  district 
court  of  Nemaha  county,  at  Seneca,  B^ansas."  This  deposition  was  sup- 
pressed upon  the  claim  of  the  defendant  that  the  title  of  the  case  was  not  set 
out  in  this  indorsement.  The  statute  requires  that  the  envelope  containing  a 
deposition  shall  be  Indorsed  with  the  title  of  the  cause,  and  the  name  of  the 
officer  taking  the  same,  and  shall  be  by  him  transmitted  to  the  clerk  of  the 
court  where  the  action  is  pending.  TVe  think  this  indorsement  was  suffi- 
cient. It  stated  the  name  of  the  plaintiff  and  the  name  of  the  defendant, 
and  was  addressed  to  the  clerk  of  the  district  court  of  Nemaha  county,  where 
the  cause  was  pending.  TVhile,  in  strict  tertns,  the  title  of  a  cause  includes 
the  title  of  the  court  where  the  cause  is  pending,  yet  where  the  deposition  is 
directed  to  the  clerk  of  the  proper  court,  and  irf  otherwise  sealed  up,  indorsed, 
and  transmitted  in  due  form,  the  failure  to  state  the  title  of  the  court  more 
fully  by  indorsement  is  notsufflcient  ground  for  suppressing  the  deposition. 

The  notice  provided  for  the  taking  of  this  deposition  at  the  store-house  of 
TV.  S.  Moorehouse,  m  the  city  of  Bismarck,  in  the  county  of  Burleigh,  terri- 
tory of  Dakota,  between  the  hours  of  8  o'clock  a.  m.  and  6  p.  m.  of  said  day. 
The  certificate  to  the  deposition  is  as  follows:  "I,  John  E.  Garland,  a  notary 
public  within  and  for  the  said  county  and  territory,  do  hereby  certify  that  the 
above-named  TV.  S.  Moorehouse,  the  witness  whose  name  is  subscribed  to 
the  foregoing  deposition,  was  by  me  first  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  the  cause  aforesaid,  and  that  the 
deposition  by  him  subscribed  wAs  reduced  to  writing  by  me,  and  that  the  sai^ 
deposition  was  so  reduced  to  writingand  subscribed  by  said  witness  in  my 
presence,  and  the  same  was  taken  on  the  thirteenth  day  of  April,  1885,  at  the 
store  of  TV.  S.  Moorehouse,  in  Bismarck,  Dakota  territory,  as  specified  in  tjie 
notice  hereto  attaclied,  and  that  I  am  not  a  relative  or  attorney  of  the  parties, 
or  otherwise  interested  in  the  event  of  the  action.  John  E.  Garland,  No- 
tary Public."  Now,  the  defendant  insists  that  this  certificate  does  not  show 
that  it  was  taken  within  the  county  of  Burleigh  on  the  said  thirteenth  day, 
between  the  hours  of  8  and  6  o^clock,  at  the  store-house  of  Moorehouse.  TVe 
think  this  objection  is  technical  only.  The  caption  to  the  certificate  shows  the 
territory  of  Dakota,  county  of  Burleigh .  The  certi  ficate  states  that  it  was  taken 
on  the  thirteenth  day  of  April  at  the  store  of  TV.  S.  Moorehouse,  in  Bismarck, 
Dakota  territory,  as  specified  in  the  notice.  TVe  think  this  is  a  sufficient  de- 
scription of  the  place  and  of  the  time.  The  notice  states  the  time  and  place 
where  the  deposition  was  to  be  taken,  and  the  officer  certifies  that  it  was  taken 
at  the  time  and  place  specified  in  the  notice.  The  time  mentioned  not  only 
means  the  day,  but  within  the  proper  hours  of  that  day.    There  was  no  show* 
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ing  made  that  the  defendant  had  attended  at  the  place  named  in  the  notice, 
or  that  the  deposition  was  not  taken  as  specified  therein.  All  of  the  pre- 
sumptions are  in  favor  of  the  officer,  that  he  did  his  duty.  We  think  the  court 
erred  in  sustaining  the  motion  to  suppress  this  deposition. 

This  brings  us  to  the  next  question  presented  by  this  deposition;  that  is, 
was  the  evidence  contained  in  said  deposition  material,  and  for  that  reason 
does  it  require  a  revei*sal  of  this  judgment?  One  of  the  claims  made  by  W. 
W.  Marbourg  was  that  the  mortgage  executed  by  his  brother  to  him  was  to 
secure  him  (W.  W.  Marbourg)  for  money  advanced,  and  for  notes  that  he 
held  against  O.  O.  Marbourg.  To  establish  this  claim  was  the  purpose  in 
taking  this  deposition.  It  seems  from  the  evidence  that  this  witness  Moore- 
house  had  formerly  been  in  the  employ  of  W  W  Marbourg,  in  Atchison, 
Kansas,  and  that,  while  so  employed,  he  was  present  at  a  settlement  between 
0.0.  Marbourg  and  W.  W.,  when  the  indebtedness  was  ascertained  to  be 
something  over  $6,000,  and  a  note  for  that  amount  was  given'by  O.  O.  Mar- 
bourg to  W.  W.  Marbourg.  He  also  testified  that  previous  to  that,  and  some 
time  between  the  yeai-s  1874  and  1876,  W  W.  Marbourg  had  advanced  money 
to  his  brotiier  and  the  firm  of  Marbourg  &  Black;  also  that  at  one  time  he 
was  at  Sabetlia,  Kansas,  and  was  given  $2,000  by  O.  O.  Marbourg  to  take 
to  Atchison  to  his  brother,  AV.  W.  Marbourg,  to  apply  upon  account  and  in- 
terest. That  was  the  substance  and  purport  of  this  deposition.  The  period  dur- 
ing which  these  transactions,  or  any  of  them,  took  place,  covered  a  number  of 
years.  It  may  have  been  as  early  as  1876,  it  may  have  been  in  1880;  it  was 
more  than  two  years  before  the  transfer  of  these  goods  took  place.  At  most,  it 
was  remote  evidence  of  the  existing  indebtedness.  The  court  permitted  a  note 
to  begiven  in  evidence  which  purported  to  be  the  note  described  by  this  witness. 
This  note,  the  court  instructed  the  jury,  imported  a  consideration.  It  showed 
upon  its  face  a  consideration.  Without  some  evidence  to  destroy  this  transac- 
tion, the  jury  were  bound  to  consider  this  note  as  claimed  by  the  plaintiff. 
While  we  conceive  of  no  good  reason  why  the  court  sliould  have  refused  to 
admit  this  deposition,  yet  it  was  of  such  a  character  that  it  would  have  been 
of  little  consequence,  and  therefore  not  so  material  as  to  require  a  reversal  of 
the  action.  Doolittle  v.  Railroad  Co,,  20  Kan.  329;  Qermond  v.  Littleton, 
22  Kan.  730.  The  transaction  could  be  established  if  true  by  the  testimony  of 
0.  O.  Marbourg,  W.  W.  Marbourg,  and  tlie  note  itself.  Also,  plaintiff  intro- 
duced the  evidence  of  Floyd  P.  (Jerow,  who  was  an  employe  of  W.  W.  Mar- 
bourg from  1879  to  1880,  who  testified  to  Marbourg*s  being  in  possession  of  a 
note  from  his  brother,  O.  O.  Marbourg,  for  more  than  $5,000;  alsp  the  evi- 
dence of  Thomas  J.  White,  who  was  in  the  employ  of  W.  W.  Marbourg  from 
1880  to  1881,  who  testified  to  having  seen  a  note  of  the  same  description  in 
the  possession  of  W.  W.  Marbourg.  This  etidence  was  offered  to  establish 
the  existence  of  this  note;  and,  while  the  deposition  suppressed  would  have 
been  a  circumstance  tending  to  establish  this  same  fact,  yet  being  so  indefinite 
as. to  time,  and  in  view  of  all  the  other  testimony  upon  that  subject,  and  the 
fact  that  there  was  no  evidence  to  directly  contradict  the  giving  of  the  note 
therein  state(i,  we  do  not  think  the  case  ought  to  be  reversed  for  the  exclusion 
of  this  evidence  alone. 

At  the  trial  of  the  case,  the  court  permitted  evidence  to  be  introduced,  over 
the  objection  of  the  plaintiff,  sliowing  tjie  declarations  of  0.  O.  Marbourg  as 
to  his  financial  condition  long  before  he  engjiged  in  the  hardware  business,  and 
following  up  to  and  during  the  first  year  of  said  hardware  business;  his  own 
repeated  declarations  of  his  financial  standing ;  and  also  the  statements  of  bank 
officers,  made  to  salesmen  who  were  selling  and  trying  to  sell  him  bills  of  goods, 
long  before  the  transfer  of  his  stock.  Also  to  show  the  dealings  in  connec- 
tion with  the  Western  Hardware  Company  at  Atchison,  Kansas,  of  which  W. 
W.  Marbourg  was  president  and  general  manager, — a  firm  that  had  gone  out  of 
existence  long  before  the  indebtedness,  or  any  of  it,  accrued  for  which  theat- 
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tachroeni  was  Issued, — under  which  the  defendant  claimed  the  right  to  the 
possession  of  these  goods.  The  declarations  of  a  grantor  immediately  before 
and  at  tlie  time  of  a  sale  are  admissible  in  evidence  to  show  his  fraudulent 
intept.  Bridge  v.  Eggleston,  14  Mass.  245;  Qillet  v.  PTielps,  12  Wis.  392; 
Chase  v.  Chase,  105  Mass.  385.  His  declarations  made  long  before  that  time 
or  afterwards,  and  not  in  the  presence  of  the  vendee,  are  not  competent  for 
any  purpose,  and  many  of  the  declarations  complained  of  by  plaintiff  ought  to 
have  been  excluded  by  the  court.  Indeed,  tliey  are  too  numerous  for  each  to 
be  examined  by  itself,  and  the  court  seems  to  have  discovered  its  error,  for, 
when  he  came  to  instruct  the  jury,  he  recalled  from  them  all  such  testimony 
to  which  the  plaintiff  had  urged  his  objections.  "It  is  true,  in  some  instances, 
there  may  be  such  strong  impressions  made  upon  the  minds  of  the  jury  by 
Illegal  and  improper  testimony  that  its  subsequent  withdrawal  will  not  remove 
the  effect  caused  by  its  admission',  and  in  that  case  the  original  objection  may 
avail  on  appeal  or  writ  of  error.  But  such  cases  are  exceptional.  The  trial  of 
a  case  is  not  to  be  suspended,  the  jury  discharged,  a  new  one  summoned,  and 
the  evidence  retaken,  when  an  error  in  the  admission  of  testimony  can  be  cor- 
rected by  its  withdrawal,  with  proper  instructions  from  the  court  to  disregard 
it."  Hopt  V.  People,  7  Sup.  Ct.  Kep.  618;  State  v.  May,  4  Dev.  330;  Oood- 
now  v.  mil,  125  Mass.  589;  Smith  v.  Whitman,  6  Allen,  562;  Hawes  v. 
Gustin,  2  Allen,  402;  Dillin  v.  People,  8  Mich.  369;  Specht  v.  Hotoard,  16 
Wall.  564. 

But  admitting  everything  claimed  by  the  plaintiff  in  error  against  the  in- 
competent evidence,  yet  upon  a  careful  perusal  of  the  record,  with  all  of 
the  objectionable  and  improper  evidence  eliminated,  we  are  free  to  say  that 
the  conclusions  reached  by  the  jury  were  correct,  and  the  judgment  founded 
thereon  ought  to  stand.  The  evidence  dearl/  shows  and  establishes  that  O. 
O.  Marbourg  was  legally  indebted  to  his  creditors  for  the  goods  he  was  trans- 
ferring to  his  brother.  The  record  does  not  satisfacfcoiily  show  any  large 
amount  of  indebtedness  between  the  brothers,  and,  while  there  may  have  been 
some  indebtedness, yet  no  such  an  amount  as  claimed  by  them  existed.  Again, 
the  relation  of  W.  W.  Marbourg  to  the  plaintiff  Whitt^er  was  such  that  the 
jury  might  well  infer  that  the  transfer  from  Marbourg^  Whittaker  was  made 
without  any  consideration  whatsoever,  but  done  for  the  benefit  of  W,  W.  Mar- 
bourg. in  carrying  out  his  scheme  to  transfer  the  goods  beyond  the  reach  o^ 

0.  O.  Marbourg's  creditors.  In  fact,  the  testimony  of  the  plaintiff  himself  is 
so  unsatisfactory  that  the  jury  evidently  came  to  the  conclusion  that  he  had 
not  in  good  faith  purchased  the  goods.  Therefore,  while  we  think  the  court 
ought  to  have  excluded  some  of  the  evidence,  yet,  having  admitted  it,  we  still 
think  the  verdict  of  the  jury  was  correct,  and  therefore  the  judgment  must  be 
aflSrmed.  See  Marbourg  v.  Manufacturing  Co.,  32  Kan.  629,  5  Pac.  Rep. 
181.  It  is  therefore  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

Bt  the  Coubt,      It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  773) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Watson. 

(Supretne  Court  of  Kansas.     December  10,  1887.) 

1.  Malicious  Prosecution— Probable  Cause — Province  of  Court  and  Jury. 

In  an  action  for  malicious  prosecution,  the  question  of  probable  cause  is  prima- 
rily one  for  the  court ;  but,  if  the  facts  ten(ling  to  establish  the  existence  or  want 
of  probable  cause  are  in  dispute,  then  it  is  the  duty  of  the  court  to  submit  .the 
question  to  the  jury. 

2.  Same— Instructions. 

It  is  generally  the  duty  of  the  trial  court,  In  such  a  case,  where  there  is  a  sub- 
stantial dispute  about  the-  facts  constituting  thu  existence  or  want  of  probable 
cause,  *to  submit  the  evidence  to  the  jury,  with  instructions  to  determine  its  oredi- 
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bility,  and  what  facts  are  proved,  and  that  the  facts  amount  to  proof  of  probable 
cause,  or  that  they  do  not.  The  court  should  group  the  facts  which  the  evidence 
tends  to  prove  together  in  the  instructions,  and  tell  the  jury,  if  they  find  such  facts 
have  been  established,  they  must  find  that  there  was  or  was  not  probable  cause. 

3.  Same— Facts  Subsequent  to  the  PRosECUTroN. 

The  conduct  of  a  jjerson  who  commences  a  criminal  prosecution  against  another 
must  be  weighed  in  view  of  what  then  ap])cared  to  him  to  be  the  acts  and  declara- 
tions of  the  accused,  and  not  in  the  light  of  subsequently  appearing  facts. 

{Syllabus  by  Simpson,  C.) 

Commissioners*  decision.  Error  to  superior  court,  Shawnee  county;  W.  C. 
Webb.  Judge. 

This  is  an  action  for  damages  for  a  malicious  prosecution,  brought  against 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  and  William  Higgins  in 
the  superior  court  of  Shawnee  county.  Leon  Watson,  the  plaintiff  below, 
wag  arrested  at  Topeka  on  the  fifteenth  day  of  April,  1884,  on  complaint  sworn 
to  by  William  Higgins,  an  agent  and  employe  of  the  railroad  company,  charg- 
ing Watson  with  unlawfully,  feloniously,  and  willfully  displacing  a  switch 
connected  with  the  line  of  the  railroad  at  Osage  City,  Osage  county.  Watson 
was  taken  to  Osage  county,  and  confined  in  the  county  jail  from  April  16  to 
May  3, 1884.  The  proceedings  were  dismissed  by  the  county  attorney  of  Osage 
county  without  a  hearing,  and  the  railroad  company  paid  the  costs.  The  de- 
fendant railroad  company  filed  its  answer,  in  which  it  allegeil  that  the  arrest 
was  made  strictly  at  the  suggestion  and  request  of  the  board  of  railroad  com- 
missioners. Copy  of  the  correspondence  between  the  railroad  company  and 
the  board  of  railroad  commissioners  is  attached  in  the  pleadings, and  is  as  fol- 
lows: "Topeka,  Kansas,  September  17,  1883. 

''Railroad  CominUs toners,  Tbpeka,  Kansas — Gentlemen:  On  September 
1st  an  accident  occurred  on  this  road  at  Osage  City,  caused  by  a  brakeman  by 
the  name  of  Watson  carelessly  and  negligently  throwing  the  switch.  Watson 
has  escaped.  If  desired  on  your  part  we  will  endeavor  to  effect  a  capture, 
and  turn  him  over,  to  be  dealt  with  according  to  law.  An  early  reply  will 
greatly  oblige.  This  accident  resulted  in  the  fireman  losing  a  leg,  and  se- 
verely bruising  the  engineer.  C.  M.  Foulks,. Claim  Agent." 

"Topeka,  Kansas,  September  21,  1883. 

"C.  C.  Wheeler,  Esq*,  Gen,  Manager  A.,  T.  cfe  8.  F,  Rid.,  Topeka,  Kansas 
— Deak  Sir:  We  are  in  receipt  of  a  letter  from  C.  M.  Foulks,  claim  agent 
of  your  road,  covering  account  of  an  accident  on  your  road  at  Osage  City,  on 
the  first  inst.,  caused  by  Brakeman  Watson  negligently  throwing  the  switch 
in  front  of  an  approaching  train,  occasioning  severe  injuries  to  the  fireman 
and  engineer;  and  further  advising  us  that,  if  desired  on  our  part,  an  endeavor 
will  be  made  to  effect  a  capture  of  the  brakeman,  who  has  escaped,  to  be 
tui-ned  over  to  us,  to  be  dealt  with  according  to  law.  Accidents  of  a  similar 
nature  have  heretofore  occurred  quite  recently  on  your  line  from  the  same 
cause,  and,  in  view  of  this  fact,  we  think  it  would  have  a  salutary  effect  to 
capture  the  absconding  brakeman,  if  possible,  and  turn  him  over  to  the  proper 
authorities,  to  be  held  accountable  for  his  conduct.  The  courts  in  Osage 
county  have  jurisdiction  of  the  matter. 

"Yours,  truly,  Boabd  op  Railroad  Commissioners." 

The  court  instructed  the  jury  as  follows: 

"This  action  was  brought  originally  as  an  action  for  false  imprisonment 
and  malicious  prosecution;  but  the  plaintiff  has  dismissed  so  much  of  his  pe- 
tition as  relates  to  the  supposed  false  imprisonment,  and  the  plaintiff  now 
bases  his  right  of  recovery  only  on  the  ground  of  malicious  prosecution,  as 
alleged  in  his  petition. 

"  (1)  It  is  admitted  by  the  defendant  Higgins  that  he  made  the  complaint 
alleged  in  plaintiff's  petition,  and  the  original  of  which  complaint  was  read 
to  you  in  evidence;  and  it  is  admitted  by  the  defendant  the  Atchison,  Topeka 
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&  Santa  Fe  Railroad  (Company  that  it  authorized,  approved,  and  sanctioned 
the  making  of  said  complaint  by  said  Higgins.  The  offense  charged  in  said 
complaint  against  Leon  Watson,  the  plaintiff  in  this  action,  is  a  crime  of  felony 
under  tlie  laws  of  this  state;  and  if  you  believe  from  the  evidence  that  de- 
fendants made  said  complaint,  and  caused  the  plaintiff  to  be  arrested  and  pros- 
ecuted on  said  complaint,  through  malice,  and  without  probable  cause  or  rea- 
sonable grounds  for  so  doing,  and  that  sucli  action  or  prosecution  was  finally 
ended  before  the  commencement  of  this  suit,  then  plaintiff  is  entitled  to  re- 
cover in  this  action. 

"(2)  Notwithstanding  the  actual  innocence  of  the  plaintiff  of  the  offense 
chained  in  said  complaint,  if  you  should  so  find  from  the  evidence,  and  the 
further  fact,  if  you  should  so  find,  that  defendants  caused  plaintiff  to  be  ar- 
rested and  prosecuted  on  such  complaint  from  malicious  or  unworthy  motives, 
and  that  plaintiff  thereby  sustained  damages  or  injury  in  his  reputation  and 
person,  he  is  without  remedy  thetefor  if  defendant  had  just  reason  to  believe, 
upon  the  facts  and  circumstances  within  their  knowledge,  that  the  plaintiff 
had  committed  the  crime  charged  upon  him.  Probable  cause  is  such  state  of 
facts  and  circumstances  as  would  lead  a  man  of  ordinary  caution  and  pru- 
dence, acting  conscientiously,  impartially,  reasonably,  and  without  prejudice, 
upon  the  facts  and  circumstances  within  his  knowledge,  and  such  reasonable 
representations  consistent  with  the  guilt  of  the  party  accused,  made  to  him  by 
credible  persons,  claiming  to  know  the  facts  they  represent,  respecting  the 
committing  of  such  supposed  offense,  and  honestly  believed  by  him  to  be  true, 
to  believe  that  the  person  accused  is  guilty  of  the  offense  charged. 

"(3)  Under  the  crimes  act  of  this  state,  any  person  who  shall  willfully  re- 
move or  displace  any  switch  connected  with  the  track  of  any  railroad  in  this 
state  is  guilty  of  a  crime,  punishable  by  imprisonment  in  the  penitentiary; 
but  a  mere  accidental  or  ignorant  displacement  of  any  such  switch  is  not  a 
cVime,  nor  punishable  as  such,  even  if  done  through  negligence  or  careless- 
ness. 

"(4)  A  man  has  no  right  to  put  the  criminal  law  in  motion  against  an- 
other, and  deprive  him  of  his  liberty,  upon  mere  conjecture  that  he  has  been 
guilty  of  a  crime.  He  cannot  be  allowed  to  put  a  false  and  unreasonable  con- 
struction on  the  conduct  of  another,  and  then  justify  himself  for  causing  an 
arrest  by  claiming  that  he  acted  upon  appearances. 

"(6)  Before  the  plaintiff  can  recover  in  this  case,  the  jury  must  be  satisfied 
from  the  evidence  introduced — First,  that  the  prosecution  was  commenced 
by  filing  a  complaint,  and  the  issuance  of  a  warrant  thereon;  second,  that 
such  complaint  was  made  without  probable  cause  therefor;  third,  that  said 
complaint  was  filed  and  said  warrant  was  procured,  maliciously,  for  the  pur- 
pose of  injuring  the  plaintiff;  fourth,  that  the  plaintiff  was  acquitted  or  dis- 
charged. 

**(6)  The  burden  of  proof  rests  on  the  plaintiff  to  establish,  by  a  preponder- 
ance of  testimony,  every  material  fact  charged  in  his  petition,  and  necessary 
to  a  recovery;  and  if  in  your  opinion,  under  the  evidence,  he  has  failed  to 
establish  any  one  of  such  material  facts,  then  your  verdict  must  be  for  the 
defendants. 

"(7)  The  mere  fact  that  the  plaintiff  was  acquitted  or  discharged,  or  the 
further  fact  (if  you  shall  believe  from  the  evidence  that  is  the  fact)  that  thet 
plaintiff  was  not  guilty  of  the  offense  charged  against  him,  will  not  authorize 
you  to  find  a  verdict  for  the  plaintiff.  You  are  not  called  upon  to  determine 
the  plaintiff's  guilt  or  innocence.  The  principal  questions  for  your  determi- 
nation are  whether  the  prosecution  against  him  was  malicious  and  without 
probable  cause. 

"(8)  This  action  is  prosecuted  against  both  the  railroad  company  and  Will- 
iam Higgins.  It  is  shown  by  the  pleiidings  and  by  the  testimony  that  said 
Higgins  was  the  agent  of  the  railroad  company  in  instituting  the  prosecution 
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complained  of,  and  in  carrying  it  on  to  its  close.  While  such  agency  cannot 
release  or  excuse  him  from  any  wrongful  or  illegal  act,  if  you  shall  find  that 
his  acts  were  wrongful  or  illegal,  the  fact  of  his  agency  as  stated,  as  well  as 
the  acts  of  other  agents  as  they  may  be  proven,  may  be  considered  in  deter- 
mining the  liability  of  the  defendant  railroad  company.  The  defendant  com- 
pany, being  a  corporation,  acts  only  by  and  through  its  officers,  agents,  or 
servants.  It  is  in  law  held  responsible  for  the  wrongful,  unlawful,  and  ma- 
licious acts  of  its  officers,  agents,  and  servants,  acting  >yithin  the  scope  of 
their  authority.  Their  acts,  in  such  cases,  are  the  acts  of  the  company.  In 
determining  whether  the  defendant  was  actuated  by  malice  or  not  in  procur- 
ing the  arrest  and  imprisonment  of  the  plaintiff,  you  may  take  into  consider- 
ation  the  acts  of  its  agents,  Foulks  and  Higgins,  their  opportunities  to  inves- 
tigate and  ascertain  the  connection  of  the  plaintiff  with  the  supposed  offense 
charged  against  him,  aud  any  failure  on  their  part,  if  any,  to  make  the  fullest 
investigation  proper  to  be  made  before  commencing  judicial  proceedings 
against  the  plaintiff,  and,  if  you  shall  believe  that  there  was  want  of  probable 
cause  for  procuring  the  arrest  and  imprisonment  of  the  plaintiff,  you  are  at 
liberty  to  infer  the  malice  of  the  defendant  from  such  want  of  probable  cause, 
if  the  same  be  reasonably  inferable  therefrom. 

**(9)  Malice,  in  its  popular  sense,  means  hatred,  ill  will,  or  hostility  to  an- 
other; but  in  its  legal  sense  it  has  a  very  different  meaning.  In  law,  malice 
means  a  wrongful  and  unlawful  motive  or  purpose, — the  willful  doing  of  an 
injurious  act  without  lawful  excuse;  and  it  is  in  this  sense  that  the  word 
*  malice '  is  used  in  these  instructions,  except  so  far  as  respects  the  question 
of -exemplary  damages,  of  which  you  will  be  advised  presently. 

"(10)  If  you  believe  that  the  plaintiff  was  arrested  and  imprisoned  by  the 
defendant  upon  mere  guess,  or  that  the  proceedings  taken  against  liim  were 
commenced  recklessly,  and  without  exercising  that  care  and  caution  necessary 
to  justify  a  prudent  man  in  commencing  a  criminal  prosecution  against  an- 
other, then  I  instruct  you  that  the  arrest  and  imprisonment  was  without 
'  probable  cause. 

"(11)  If  you  shall  find  for  the  plaintiff  in  this  action,  you  may  find  against 
either  or  both  of  the  defendants,  as  their  liability  shall  be  shown  by  the  evi- 
dence. 

"(12)  If  you  should  find  from  the  evidence  that  the  defendants,  or  either 
pf  them,  are  liable,  it  will  be  your  duty  to  consider  the  question  of  damages. 
Damages  are  distinguished  as  nominal,  compensatory,  and  exemplary  or  vin- 
dictive. Where  the  legal  right  of  a  person  is  infringed,  but  no  appreciable 
loss  or  injury  is  suffered,  such  person  is  entitled  to  recover  some  trifling  sum 
at  least;  and  that  is  known  as  nominal  damages,  for  the  law  implies  some 
dkmiRges  for  the  infringement  of  every  legal  right.  Where  the  violation  of  a 
legal  right  is  accomplished  by  actual  loss  and  injury,  the  sufferer  is  entitled 
to  recover  so  much  as  will  compensate  him  for  all  the  loss  and  injury  which 
flows  directly  from  the  illegal  act;  and  this  is  known  as  compensatory  dam- 
ages. Where  the  illegal  act  for  which  redress  is  sought  is  not  only  tortious, 
but  is  dictated  by  malice  or  evil  intent,  or  is  attended  with  circiuustances  of 
intentional  oppression,  insult,  or  outrage,  the  law,  while  it  does  not  require, 
yet  permits,  a  jury,  within  its  reasonable  discretion,  to  go  beyond  the  meas- 
ure of  compensation,  and  award  in  damages  such  sum  as  they  may  deem  just 
and  proper  by  way  of  retribution  for  the  wrong,  and  of  example  to  deliberate 
wrong-doers.  Such  damages  are  denominated  as  punitive,  or  exemplary,  or 
vindictive  damages. 

"(13)  If  you  find  for  the  plaintiff,  it  will  be  your  duty  to  award  him  such 
damages  as  will  adequately  compensate  him  for  the  loss  and  injury  which, 
from  the  evidence,  you  shall  find  he  has  suffered.  The  phiintiff  should  be 
made  whole  for  his  loss  of  time,  his  anxiety  and  suffering,  and  for  his  pe- 
cuniary losses  and  expenditures  accompanying  and  caused  by  his  arrest  and 
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imprisoDment,  inoliuling  attorney  fees  for  counsel  employed  to  defend  him 
agiun^t  such  prosecution. 

"(14)  If  you  should  find  from  the  evidence  that  William  Higgins,  either 
alone  or  in  connection  with  other  agents  of  the  defendant  company,  corruptly 
and  fraudulently  resort^  to  the  machinery  of  the  law  to  oppress  the  plain- 
tiff, it  would  be  a  case  in  which,  if  you  find  for  the  plaintiff,  you  might,  if 
you  chose,  award  exemplary  damages. 

"(15)  But  although  the  criminal  prosecution  against  the  plaintiff  com- 
plained of  in  this  action  was  terminated  in  favor  of  the  plaintiff,  and  he  was 
wholly  discharged  therefrom,  yet,  if  you  shall  find  from  the  evidence  that 
such  prosecution  was  malicious,  and  without  probable  cause,  within  the  rules 
already  stated,  you  may  nevertheless,  if  you  shall  find  that  the  defendants 
were  not  actuated  by  actual  malice  or  evil  intent  towards  the  plaintiff,  but 
only  from  insufficient  testimony,  and  without  proper  care  and  caution,  then 
their  good  faith  in  commencing  such  proceedings  may  be  considered  by  you  in 
respect  to  the  question  of  damages;  for  where  one  acts  in  good  faith,  in  an 
honest  though  mistaken  effort  to  discharge  a  public  or  official  duty,  he  ought 
not  to  be  called  upon  to  respond  in  more  than  compensatory  damages. 

'*(16)  If  you  shall  believe  from  the  evidence  that  the  throwing  of  the 
switch  by  the  plaintiff,  which  caused  the  collision  at  Osage  City,  was  an  acci- 
dent, and  not  done  with  the  intention  of  doing  a  wrong,  and  if  you  further 
find  that  the  criminal  proceedings  begun  against  him  by  the  defendants  were 
without  probable  cause,  and  with  malice,  then  and  in  such  case  the  injury 
done,  or  supposed  to  be  done,  to  the  property  or  person  of  the  defendants  or 
others,  should  not  be  considered  by  you,  in  assessing  plaintiff's  damages  for 
such  malicious  prosecution*  neither  to  increase  nor  diminish  the  same. 

"(17)  You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses,  and 
of  the  weight  of  the  evidence;  and  it  is  your  province  to  determine  what 
facts  are  proven,  and  what  facts  as  claimed  are  not  proven,  by  the  evidence. 

"(18)  If  you  find  in  favor  of  the  plaintiff,  you  will  assess  his  damages  at 
such  sum  as  you  may  deem  proper  under  the  instructions  already  given  you; 
not  to  exceed  the  amount  claimed  in  the  petition,  namely,  $10,000. 

"(19)  If  you  find  in  favor  of  the  defendants,  a  simple  finding  in  their  fa- 
vor  will  be  sufficient. 

"(20)  The  letter  offered  and  read  in  evidence  from  the  board  of  railroad 
commissioners  to  the  general  manager  of  the  defendant  railroad  company 
affords  no  lawful  grounds  or  excuse  for  the  arrest  and  prosecution  of  the 
plaintiff  for  defendants.  Said  board  of  commissioners  had  no  authority  to 
direct  any  such  prosecution,  even  if  they  had  attempted  or  pretended  to  do  so; 
but  the  letter  seems  to  be  a  mere  suggestion,  rather  than  a  direction. 

"(21)  Four  forms  of  yerdict  will  be  prepared  and  handed  toyoui — one  suit- 
able for  a  finding  in  favor  of  the  plaintiff  against  both  defendants;  one  in 
favor  of  plaintiff,  and  against  the  defendant  corporation  alone;  and  one  in 
favor  of  the  plaintiff,  and  against  defendant  Higgins  alone;  and  the  fourth 
suitable  for  a  finding  in  favor  of  the  defendants.  When  you  shall  have 
agreed  upon  a  verdict,  you  will  sign  by  your  foreman,  and  return  it  into 
court. " 

The  jury  returned  a  verdict  against  the  railroad  company  for  $2,500,  and 
found  for  William  Higgins.  The  railroad  company  filed  a  motion  for  judg- 
ment on  the  verdict,  on  the  theory  that  as  the  railroad  company  acted  only 
through  agents,  and  could  only  be  bound  by  the  acts  of  its  agents  within  the 
scope  of  their  authority,  and  as  the  jury  had  found  that  their  agent  Higgins 
had  done  no  wrong,  no  liability  attached  to  the  company.  The  motion  was 
overruled.  A  motion  for  a  new  trial  was  filed,  alleging  all  statutory  causes, 
and  overruled.  All  exceptions  were  saved  and  noted,  and  the  case  brought 
liere  for  review.  In  this  court  two  propositions  were  strongly  Insisted  upon: 
First,  that  the  verdict  was  illogical,  absurd,  and  wrong;  and,  secondly,  that 
v.l6p.no.l4— 56 
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the  facts  constttating  probable  caose  were  nndispoted,  and  the  cotut  erred  in 
sabmitting  that  qaet^tion  to  the  jury. 

Oeo.  R.  Perk,  A.  A,  Hurd,  and  W.  C.  Campbell^  for  plaintiff  in  error. 
Welch  df  Welch  and  S,  8.  Lawrence^  for  defendant  in  error. 

SiMPsoK,  C.  1.  The  first  complaint  made  by  coansd  for  plaintiff  in  error, 
in  their  brief,  is  that  the  yerdict  of  the  jury  is  an  illogical  one.  The  line  of 
reasoning  by  which  they  arrive  at  sach  conclasion  i&  about  this:  The  plaintiff 
below  sought  to  hold  the  railroad  company  liable  for  the  act  of  its  agent  Will- 
iam Higgins  under  the  doctrine  of  reapondeat  superior,  Higgins  was  joined 
with  the  railroad  company  as  defendant  in  the  action,  both  for  this  parpose* 
and  the  additional  reason  that  he  was  personally  liable  for  the  wrong  com- 
mitted. The  liability  of  the  railroad  company  is  predicated  upon  that  of  its 
agent,  for  whose  act  it  was  responsible.  Now,  as  the  jury  found  a  Terdlct  in 
favor  of  Higgins,  thus  sajring  that  he.  committed  no  wrong,  there  is  no  lia- 
bility of  the  agent  to  predicate  that  of  the  superior  upon.  If  the  major  prem- 
ise of  this  proposition  is  true,  there  seems  to  be  no  escape  from  the  conclusion. 
The  first  inquiry,  then,  involves  the  construction  of  the  pleadings  in  the  case, 
to  determine  whether  or  not  it  is  sought  to  hold  the  company  liable  solely 
for  the  act  of  its  agent  under  the  doctrine  of  respondeat  superior.  Before 
judgment,  the  most  unfavorable  construction  is  to  be  given'the  pleadings, 
but  after  judgment  that  construction  must  be  given  them  that  will  best  har- 
monize with  the  whole  record.  The  allegations  of  the  petition  in  this  respect 
are  as  follows:  ''That  the  defendants  procured  the  arrest  of  the  plaintiff  by 
said  William  Higgins  as  the  agent,  and  at  the  instance  and  request  of  the  de- 
fendant company,  making  and  filing  with  L.  J.  Webb,  a  justice  of  the  peace, 
an  affidavit,''  etc.  In  the  answer  of  the  railroad  company  it  is  alleged:  ^Sec- 
ond, that  on  September  17,  1883,  it  did,  through  and  by  its  proper  officer, 
notify  the  board  of  railroad  commissioners  of  the  facts  with  reference  to  the 
plaintiff  throwing  a  certain  switch  on  the  railroad  of  the  defendant,  and  for 
which  said  plaintiff  was  subsequently  arrested,  at  the  time  mentioned  in  the 
plaintiff's  amended  petition,  and  that  said  defendant  requested  instructions 
from  said  board  of  commissioners;  that  on  the  twenty-first  day  of  September, 
1888,  said  board  did  in  writing  request  and  direct  this  defendant  to  proceed 
to  capture  the  plaintitt  herein,  and  turn  him  over  to  the  proper  authorities, 
to  be  held  accountable  for  his  conduct,  and,  in  pursuance  of  such  authority 
and  direction  of  the  board  of  railroad  commissioners  aforesaid,  this  defendant 
caused  the  complaint  mentioned  in  plaintiff's  amended  petition  to  be  made 
and  filed;  and  the  defendant  says  that  said  arrest  was  made  so  as  aforesaid 
solely  at  the  suggestion  and  request  of  the  said  board  of  railroad  commission- 
ers." Higgins'  answer,  in  substance,  is  the  same  as  the  railroad  company's, 
with  the  additional  averment  "that  he  filed  the  complaint,  and  caused  the 
waiTant  to  issue  at  the  instance  and  request  of  the  company."  In  this  state 
of  the  pleadings,  there  can  be  no  successful  contention  against  the  primary 
liability  of  the  railroad  company.  The  petition  charges  that  the  criminal  pros- 
ecution was  instituted  at' the  instance  and  request  of  the  defendant  company. 
The  defendant  company  states.  In  its  answer:  *'This  defendant  caused  the 
complaint  mentioned  in  plaintiff's  amended  petition  to  be  made  and  filed." 
Higgins,  the  agent,  says  in  his  answer  that  he  filed  the  complaint,  and  caused 
the  warrant  to  issue,  at  the  instance  and  request  of  the  company.  The  fact 
that  the  prosecution  was  begun  at  the  instance  and  request  of  the  railroad 
company,  and  that  the  company  caused  it  to  be  instituted,  is  admitted  by  the 
pleadings.  A  tort  which  one  directs,  or  advises' another  to  commit,  he  is  al- 
ways responsible  for.  Cooley,  Torts,  534.  The  liability  of  the  railroad  com- 
pany for  the  wrong  in  this  case,  if  any  wrong  there  was,  is  based  upon  its 
direct  connection  with  the  prosecution,  not  only  as  adviser,  but  because  it 
directed  the  institution  of  it,  caused  it  to.  be  begun,  and  set  it  in  motioii. 
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There  is  no  question  here  of  dependency  of  liability  upon  the  subordination 
of  the  agent,  because  the  agent  acted  under  the  express  direction  and  in  strict 
obedience  to  the  orders  of  the  company.  The  agent  may  be  responsible  for 
\iis  participation  in  the  wrong  committed  by  the  orders  of  the  principal,  but 
this  is  an  independent  question  for  the  jury,  and  does  not  necessarily  involve 
the  liability  of  the  principal.  If,  in  this  case,  the  railroad  company  had  been 
the  only  defepdant,  and  the  petition  and  answer  had  contained  the  same  alle- 
gations, could  there  be  any  doubt  about  the  liability  of  the  company  for  the 
commencement  of  the  prosecution?  Then  the  case  does  not  fall  within  the 
ordinary  doctrine  of  respondeat  superior^  in  the  sense  it  is  assumed  to  fall 
by  counsel  for  the  plaintiff  in  error.  The  verdict  is  not  illogical  or  absurd, 
for  a  jury  could  consistently  say,  on  the  facts  admitted  by  the  pleadings,  that 
the  railroad  company  having  caused  the  institution  of  these  proceedings,  and 
its  agent  only  done  as  he  was  expressly  directed  to  do  by  his  superior,  the  con- 
sequences shall  rest  on  the  company  alone.  Probably  the  strict  view  of  this 
question  is  that,  as  a  railroad  corporation  can  only  act  by  its  agents,  when 
the  head  of  a  department  directs  one  of  its  subordinates  to  do  an  act,  from 
the  performance  of  which  injury  is  done  a  third  party,  abstract  justice  re- 
quires that  the  corporation  shall  suffer  the  consequences  that  follow  the 
obedience  of  the  subordinato  to  his  superior.  ^ 

2.  The  question  of  probable  cause  was  left  to  the  jury,  and  counsel  for 
plaintiff  in  error  claim  that  the  evidence  in  this  case  was  undisputed,  and  it 
was  therefore  for  the  court  to  determine  whether  probable  cause  existed  or 
not.  This  involves  an  examination  and  determination  as  to  what  the  facts 
are,  and  what  are  the  reasonable  deductions  from  them.  If  the  facts  are  not 
in  dispute,  the  question  is  for  the  court;  if  they  are  disputed,  the  jury  must 
be  left  to  pass  upon  the  existence  or  want  of  probable  cause.  Now,  in  the 
determination  of  this  question,  two  propositions  must  constantly  be  kept  in 
view.  The  first  is  that  the  burden  of  proving  the  want  of  probable  cause  in 
this  action  was  upon  the  plaintiff,  who  alleged  it;  the  second  is  that  the  con- 
duct of  Foulks,  the  claim  agent  of  the  railroad,  and  the  officer  who  ordered  a 
criminal  prosecution  against  Watson,  "must  be  weighed  in  view  of  what 
then  appeared  to  him  to  be  the  acts  and  declarations  of  Watson,  and  not  in 
the  light  of  subsequently  appearing  facts."  Stewart  v.  Sonnehoum,  98  U.  S. 
194.  The  very  many  things  introduced  for  the  purpose  of  establishing  actual 
malice  and  other  issues  must  not  be  taken  into  consideration,  or  allowed  to 
have  any  bearing  on  the  question  of  the  existence  or  want  of  probable  cause. 
The  belief  of  Foulks  as  to  the  existence  of  probable  cause  is  to  be  determined 
by  the  state  of  facts  existing  before  and  up  to  the  time  of  the  arrest,  and  not 
to  be  influenced  by  the  other  evidence  in  the  case,  or  the  state  of  facts  devel- 
oped subsequent  to  the  arrest. 

Out  of  considerations  of  this  character  has  grown  an  unbroken  li.ne  of  au- 
thorities establishing  one  of  the  most  important  and  beneficial  rules  that  gov- 
ern in  actions  for  malicious  prosecution.  The  i-ule  is  that,  in  a  case  where 
there  is  a  substantial  dispute  about  facts  constituting  the  existence  or  want 
of  probable  cause,  it  is  for  the  jury  to  determine  what  facts  are  proved,  and 
for  the  court  to  say  whether  or  not  they  amount  to  probable  cause.  It  is  there- 
fore generally  the  duty  of  the  court,  in  such  a  case,  when  evidence  is  given 
tending  to  prove  or  disprove  the  existence  of  probable  cause,  to  submit  to  the 
jury  its  credibility,  and  what  facts  it  proves,  with  instructions  that  the  facts 
found  amount  to  proof  of  probable  cause,  or  that  they  do  not.  The  court 
should  group  the  facts  together  in  the  instructions  which  the  evidence  tends 
to  prove,  and  then  instruct  the  jury,  if  they  find  such  facts  have  been  estab- 
lished, they  must  find  that  there  was  or  was  not  probable  cause.  Johnson  v. 
Miller,  (Iowa,)  17  N.  W.  Rep.  34;  Owen  v.  Owen,  22  Iowa,  271;  Shaul  v. 
JSroton,  28 Iowa,  37;  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775;  Haddriok  v.  Heslop, 
12  Q.  B.  276;  Castro  v.  Ve  Uriarte,  16  Fed.  Rep.  93;  Stewart  v.  Sonntbonh 
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98  U.  S.  187 ;  Heyne  v.  Blair,  62  N.T.  19;  8utton  v.  Johnstone,  1  Term  R.  493. 
This  rule  must  not  be  made  a  pretext  by  which  a  question  primarily  for  the 
court  is  transferred  to  the  jury.  There  must  be  a  substantial  dispute  about 
the  existence  of  probable  cause  before  it  can  properly  go  to  the  jury;  and  if 
about  the  facts  that  are  claimed  to  prove  or  disprove  probable  cause  there  can 
fairly  be  said  to  be  a* dispute,  a  conflict  of  testimony,  irreconcilable  statements 
of  witnesses,  a  strong  flavor  of  improbability,  then  the  jury  are  thesolejudges 
of  th^se,  as  of  every  other  material  fact  in  the  case.  But  if  the  evidence  on 
this  question,  fairly  considered  and  impartially  weighed, produces  in  the  mind 
of  the  cotirt  a  reasonable  conviction  of  the  existence  or  want  of  probable  cause, 
then  it  is  the  clear  duty  of  the  court  to  instruct  the  jury  accordingly.  The 
dispute  must  be  of  such  character  as  to  compel  the  court  to  weigh  evidence, 
and  determine  the  credibility  of  witnesses,  before  it  ceases  to  be  a  question  of 
law  for  the  court,  and  becomes  an  issue  of  fact  for  the  jury.  Whenever  the 
evidence  of  the  existence  or  want  of  probable  cause  produces  in  the  mind  of 
the  court  a  reasonable  doubt  as  to  its  proper  determination,  then  it  should  be 
submitted  to  the  jury.  It  is  said  in  the  case  of  Stewart  v.  Sonnebom,  98  U; 
S.  187,  that  in  all  cases  in  which  the  question  of  the  defendant's  belief  of  the 
facts  relied  on  to  prove  want  of  probable  cause  is  involved,  what  that  belief 
was  is  always  f^r  the  jury  to  determine.    . 

Proceeding  to  ascertain  from  the  record  whether  or  not  there  was  such  a 
substantial  dispute  about  the  facts  tending  to  prove  a  want  of  probable  cause, 
we  will  first  state  what  the  evidence  shows  to  be  the  material  facts  in  the 
whole  case,  then  examine  such  facts  as  are  alleged  to  have  produced  in  the 
mind  of  Foulks  an  honest  belief  of  the  guilt  of  Watson  of  willfully  and  mali- 
'  ciously  throwing  the  switch.  The  main  facts  are  that  on  the  first  day  of  Sep- 
tember, 1883,  at  Osage  City,  on  the  line  of  th^  Atchison,  Topeka  &  Santa  Fe 
Bailway,  and  about  2  o'clock  in  the  morning  of  that  day,  a  passenger  train 
going  west  on  the  main  track  left  that  track,  and  ran  into  and  collided  with 
an  extra  freight  train  that  was  standing  on  a  side  track  headed  to  the  east, 
severely  injuring  several  of  the  employes  of  the  company,  and  destroying  some 
of  the  property.  While  the  general  course  of  the  line  of  railroad  is  from  the 
east  to  the  west,  at  the  depot  and  yards  at  Osage  City  the  course  of  the  main 
track  was  from  the  north-east  to  the  south-west,  parallel  with  the  main  track, 
for  quite  a  distance,  and  on  both  sides  of  it  were  side  tracks, — one  to  the 
north-west,  called  the  "North  Siding;"  and  one  to  the  south-west,  called  the 
"South  biding."  The  main  track  and  each  of  the  side  tracks  were  connected, 
about  midway  of  the  side  tracks,  by  a  cross  or  spur  track,  running  diagonally 
across  the  main  track  from  the  side  tracks,  and  connected  with  the  main  track 
by  switches.  This  spur  track  was  located  some  distance  east  of  the  depot. 
The  general  course  of  the  line  being  east  and  west,  trains  going  over  the  road 
were  called  "«3ast-bound"  and  "west-bound"  trains.  The  extra  freight  train, 
to  whose  crew  Watson  belonged,  was  running  from  Emporia  to  Topeka.  It 
had  left  Emporia  with  orders  to  side  track  at  Osage  City,  to  let  three  extra 
freight  trains  pass,  and  to  get  orders  about  the  passenger  train.  Arriving, 
it  had  stopped  on  the  north  siding,  close  to  the  spur  or  cro^s  track,  awaiting 
signals  from  the  conductor  to  go  -ahead.  Watson  was  the  head  brakeman  on 
this  train,  and  one  of  his  duties  was  to  throw  switches  ahead  of  it.  Uo  stjites 
that,  as  soon  as  the  three  extras  had  passed  on  the  main  line,  he  went  up  to 
the  switch  and  unlocked  it,  and  tot)k  the  pin  out  of  the  lever,  and  sat  down 
on  the  switch-block  facing  the  depot.  The  depot  was  located  some  distance 
west  of  the  switch-block  upon  wluch  he  was  sitting,  and  hence,  when  he  sat 
down  on  the  switch-block  facing  the  depot,  he  was  facing  west.  This  switch 
is  located  on  the  south  side  of  the  main  track,  and,  the  freight  train  being 
on  the  north  siding,  he  could  plainly  see  the  depot,  or  at  least  that  train  would 
not  obstruct  his  view.  He  sat  down  there  on  the  switch-block  facing  the 
depot,  waiting  for  his  conductor  to  give  the  signal  to  the  engineer  of  the  freight 


Digitized  by 


Google 


Kan.]  ATCHISON,  T.  a   8..F.  R.  CO.  V.  WATSON.  885 

train  to  move  ahead ;  and  to.  do  this  the  train  would  have  to  leave  the  north 
siding,  go  on  to  the  spur  tracl^,  and  from  that  on  to  the  main  track.  He  states: 
"While  sitting  there  I  went  to  sleep,  and  must  have  turned  over,  for  I  was 
leaning  back  this  way;  I  must  have  turned  clear  over;  the  first  thing  I  heard, 
I  never  heard  no  train  whistle.  I  don't  know  whether  the  train  whistled  or 
not;  I  heard  a  noise  and  looked  up  and  saw  a  head-light  coming.  Well,  I 
jumped  up — ^1  thought  it  was  our  train  pulling  out — and  throwed  the  switch, 
"^ell,  after  I  did  it,  I  could  see  the  lights  of  the  passenger  train,  and  knew 
what  I  did,  and  tried  my  best  to  throw  the  switch  under  the  baggage  cur,  so 
that,  they  would  go  oiito  the  ties  and  stop.  I  was  dazed  and  frightened." 
Throwing  the  switch  let  the  passenger  train  from  the  main  track  onto  the 
spur,  and  from  there  onto  the  north  siding,  when  it  collided  with  the  freight 
train,  and  did  great  damage,  and  severely  wounded  the  fireman  on  the  pas- 
senger train,  and  hurt  some  other  persons.  The  distance  from  the  switch  to 
the  north  siding,  where  the  freight  train  stood  headed  to  the  east,  was  about 
three  car-lengths.  Immeiliately  after  the  collision  occurred,  Watson  ran 
towards  the  wreck  and  told  both  the  engineer  of  the  passenger  and  the  con- 
ductor of  the  freight  that  he  had  thrown. the  switch  under  the  supposition 
that  the  approaching  train  was  the  freight.  He  assisted  to  carry  the  wounded 
man  to  the  station-house,  hunted  up  a  surgeon  to  attend  him,  and  then  disap- 
peared. Martin  Myers,  the  engineer  on  the  passenger  train,  says:  "Ap- 
proaching Osage  City  yards,  I  saw  th«  switch-lights  were  all  right  for  the 
main  track;  they  were  all  burning  all  right  for  the  main  track.  As  I  neared 
the  middle  of  the  north  siding  there  was  a  train  standing  on  the  siding,  and 
about  there  is  a  spur  or  cross  track.  The  engine  of  the  freight  train  was 
standing  near  the  spur,  and,  as  I  approached  the  engine,  I  saw  that  gentle- 
man [Watson]  there  start  from  the  engine,  and  run  directly  across  the  track 
in  front  of  me,  about  one  or  two  car-lengths  in  front  of  me;  and  he  grabbed 
the  switch,  and  threw  it  around,  and  run  me  nght  directly  into  the  freight 
train  that  was  standing  on  the  siding.  I  was  unable  to  hold  the  train  in  such 
a  short  distance.  1  applied  the  air-brakes,  and  reversed  the  engine,  but  I 
was  too  close  to  the  freight  on  the  siding,  and  went  into  them.  He  was  not 
at  the  switch  as  I  approached.  He  ran  across  the  track  from  the  opposite 
side  of  the  switch,  from  the  same  side  his  train  was  standing  on;  he  run 
across  the  track  with  a  lamp  in  his  hand."  "There  was  a  rule  in  force  then, 
and  is  now,  and  is  on  all  roads  that  I  am  acquainted  with  in  the  United 
States,  instructing  brakemen  that  when  the  approaching  train  is  expected,  to 
keep  entirely  away  from  the  switches,  and  not  unlock  them  until  after  the 
approaching  train  has  passed."  Perdue,  the  conductor  of  the  freight  train, 
says:  "I  had  been  to  the  otiice  to  get  the  orders  for  my  train.  I  got  the  or- 
der, and  started  out  to  take  it  to  my  engineer,  when  this  passenger  train  came 
in  sight  in  ths  Osage  City  yards.  I  got  opposite  my  way-car  when  I  saw  this 
brakeuian  give  this  passenger  train  signals  to  stop.  When  he  did  that,  I 
stopped  too.  I  knew  there  was  something  wrong,  but  I  could  not  any  more 
than  say  *  Jack  ilobinson  '  before  they  struck.  It  did  not  seem  more  than 
two  seconds  to  me;  just  as  quick  as  could  be  done.  I  did  not  see  anybody 
throw  a  switch  there  that  night  just  before  the  passenger  train  came  in.  I 
saw  the  signal  to  stop.  It  looked  to  me  like  the  light  had  left  about  the  front 
of  my  engine  or  train ;  it  looked  like  it  had  left  my  engine,  but  it  was  on  the 
main  track  when  signal  was  given.  I  was  back  of  the  engine  about  twenty . 
cai-s. "  This  was  all  of  the  material  evidence  of  the  circumstances  connected 
with  the  immediate  cause  of  the  wreck. 

C.  M.  Foulks  was  the  claim  agent  of  the  defendant  railway  company.  It 
was  a  part  of  his  duty  as  such  claim' agent  to  investigate  the  cause  of  all  wrecks, 
look  after  the  wounded,  take  cliaige  of  the  damaged  property,  and  report  to 
the  company  how  they  occurred,  their  cause  and  results.  He  made  an  inves- 
tigation in  the  case,  and  found  this  state  of  facts:    First,  that  Leon  Watson 
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was  the  employe  who  misplaced  the  switch;  second^  that  a  day  or  two  prior  to 
the  wreck,  Watson  had  called  for  his  time;  third,  that,  immediately  after  the 
wreck,  Watson  had  disappeared,  and  could  not  be  found,  although  he  caused 
a  search  to  be  instituted,  and  caused  inquiries  to  be  made  of  other  roads  '4f 
such  a  man  was  in  their  employ;"  fourth,  Myers,  the  engineer  of  the  passen- 
ger train,  had  given  to  Foulks  his  version  of  the  circumstances  attending  the 
misplacement  of  the  switch,  substantially  as  he  testified ;  ^^/i.  Perdue,  the 
conductor  of  the  freight  train,  had  made  a  report  about  the  wreck,  and  tire 
cause  of  it,  substantially  as  he  testified;  sixths  the  witness  Frank  Brown  had 
made  a  statement,  in  presence  of  Foulks,  of  the  declaration  of  Watson  on  the 
street,  that  "he  had  done  the  company  up  at  Osage  City,  and  would  do  it 
again,"  as  Brown  testified  at  the  trial;  seventh,  Foulks  had  Investigated  the 
train-sheets  at  division  head-quarters,  and  alleged  t-o  have  found  by  these  that 
the  claim  of  Watson  that  the  cause  of  falling  asleep  on  the  switch-block  was 
by  reason  of  continuous  work,  which  gave  bira  no  time  to  rest  and  sleep, 
was  not  supported  by  the  reports.  Foulks,  on  the  witness  stand,  swore  that 
at  the  time  he  ordered  Iliggins  to  file  a  complaint,  and  have  Watson  arrested, 
he  had  an  honest  belief  of  the  guilt  of  Watson,  produced  by  the  facts  above 
stated.  On  the  other  hand,  it  is  in  evidence  that,  before  the  arrest,  Watson's 
deposition  had  been  taken  in  the  case  of  Amick  v.  A.,  T.  i&  8.  F,  R,  Co,, 
in  which  action  Amick,  who  was  a  fireman  on  the  passenger  train,  sues  the 
company  for  damages  for  an  injury  he  received  at  the  time  the  collision  oc- 
curred at  Osage  City;  and  in  that  deposition  he  had  given  his  version  of  the 
cause  of  the  wreck,  in  substance  the  same  as  his  testimony  on  this  trial.  The 
theory  of  the  counsel  for  Watson  was,  in  the  pleadings  and  at  the  trial,  that 
the  search  and  arrest  of  Watson  was  to  prevent  him  from  testifying  in  the 
case  of  Amick  v.  A,,  T.  &  JS.  F,  R,  Co.,  and  not  belief  in  his  guilt.  The 
correspondence  between  the  railroad  company  and  the  board  of  railroad  com- 
missioners, shortly  after  the  occurrence,  is  relied  upon  by  both  parties.  The 
counsel  for  Watson  claim  that  it  presents  a  strong  indication  of  the  belief 
in  the  mind  of  Foulks,  at  the  time  he  addressed  the  letter  to  the  board,  as 
to  the  circumstances  that  caused  Watson  to  misplace  the  switch,  because  in 
that  written  communication  Foulks  says:  "An  accident  occurred,  caused  by 
a  brakeman  by  the  name  of  Watson  carelessly  and  negligently  throwing  a 
switch."  The  counsel  for  the  railroad  company  claim  that  as  the  correspond- 
ence stated  that  "Watson  had  escaped,"  and  that  "the  railroad  company 
would  endeavor  to  effect  a  capture,  and  turn  him  over  to  the  board  of  railroad 
commissioners,  to  be  dealt  with  according  to  law,"  and  as  the  railroad  com- 
missioners advised  "that  the  absconding  brakeman  be  captured  and  turned 
over  to  the  proper  authorities  of  Osage  county,  to  be  held  accountable  for  his 
conduct,"  the  fair  construction  of  the  correspondence  is  that,  while  Foulks 
had  not  technically  described  a  criminal  offense  as  having  been  committed  by 
Watson,  that  was  his  evident  meaning. 

There  are,  perhaps,  other  facts  and  deductions  relied  upon  by  both  parties 
to  prove  the  want  and  existence  of  probable  cause;  but  these  are  sufficient  to 
show  that  there  was  such  a  substantial!  dispute  about  it  that,  under  the  rule 
hereinbefore  cited,  the  question  as  to  what  facts  were  established  by  the  evi- 
dence was  for  the  jury  to  determine.  But  the  facts  were  nowhere  in  the  in- 
structions grouped  together,  and  the  jury  were  not  told  what  facts  they  should 
•consider  in  the  determination»of  the  question  of  probable  cause.  They  were 
not  instructed  that  the  conduct  of  Foulks  in  this  respect  must  be  weighed  by 
the  facts  that  came  to  his  knowledge  from  responsible  and  reliable  sources  be- 
fore arrest,  and  not  in  the  light  of  all  the  facts  subsequently  developed  on 
the  trial  of  the  case;  and  hence  we  think  that  the  question  of  the  want  or  ex- 
istence of  probable  cause  was  not  fairly  submitted  to  the  jury,  with  tl»e  lim- 
itations and  restrictions  imposed  by  the  rule,  and  that  was  material  error,  to 
the  prejudice  of  the  plaintiff  in  error.    The  trial  judge  gives  an  admirable 
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definition  of  pit>bable  cause,  but  fails  to  segregate  the  evidence  on  that  ques- 
tion from  the  other  evidence  in  the  case,  and  leaves  the  jury  to  determine  it 
in  the  light  of  the  facts  and  circumstances  subsequent  to  the  arrest.  This  is 
error,  and  because  of  it  we  recommend  that  the  case  be  reversed,  and  re- 
manded to  the  district  court  of  Shawnee  county  for  a  new  trial. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  83) 

Elerick  V.  Braden. 
(Sttpreme  Cbwt  of  Kansas,    December  10,  1887.) 

1.  Appeal— Review — ^Weight  and  Sofficiewoy  of  Evidence. 

Where  only  a  general  finding  is  returned  by  a  jury  upon  disputed  testimony,  It 
must  be  treated  as  a  finding  of  ever^'thing  necessary  to  sustain  the  general  one;  and 
if  such  finding  has  received  the  sanction  of  the  trial  court,  it  cannot  be  disturbed 
here. 

2.  Sale—Teansfer  in  Fraud  of  Seller— Evidence  to  Show. 

The  testimony  in  the  case  examined,  and  held  to  be  sufficient  to  support  a  find- 
ing that  the  transfer  of  a  stock  of  goods  was  made  by  the  parties  with  the  intent  to 
defraud  the  creditors  from  whom  the  goods  were  purchased. 
(Syliabus  by  the  Court.) 

Error  to  district  court,  Crawford  county;  Chandler*  Judge. 
Cowley  d:  Wiswell,  for  plaintiff  in  error.     Ware  <&  Ware,  for  defendant  in 
error. 

Johnston,  J.,  This  is  an  action  of  replevin,  brought  by  C.  P.  Elerick 
against  W.  H.  Braden,  the  sheriff  of  Crawford  county,  to  recover  the  posses- 
sion of  a  stock  of  general  merchandise.  Braden  had  attached  the  goods  as  the 
property  of  J.  W.  Kinsey,  under  an  order  of  attachment  issued  in  the  action 
of  George  W.  Stevenson  against  J.  W.  Kinsey.  The  plaintiff  claimed  tha* 
he  purchased  the  stock  in  good  faith,  for  a  valuable  consideration,  from  J. 
W.  Kinsey,  about  the  tenth  of  February,  1886,  and  was  lawfully  in  the  pos- 
session of  the  goods  when  they  were  seized.  On  the  other  side,  it  is  claimed 
that  J.  W.  Kinsey  transferred  the  goods  to  Elerick  for  the  purpose  of  defraud- 
ing his  creditors,  and  that  Elerick,  not  only  had  knowledge  of  the  fraudulent 
purpose,  but  connived  with  and  aided  Kinsey  in  carrying  it  out.  The  jury 
hA8>  l>y  a  general  verdict,  found  the  transaction  to  be  fraudulent,  and  the 
court  below  has  given  its  sanction  and  approval  to  that  verdict. 

The  principal  contention  of  the  plaintiff  is  that  the  verdict  is  not  sustained 
by  the  testimony.  It  is  conceded  that  the  case  was  fairly  presented  to  the  jury 
by  the  instructions  of  the  court;  and,  in  this  state  of  the  case,  we  have  only 
to  inquire  whether  the  testimony  tends  to  sustain  the  general  finding  of  the 
jury.  Taking  the  testimony  against  Elerick,  and  viewing  it  in  the  light  most 
favorable  to  the  defendant,  as  we  must,  we  have  no  hesitancy  in  upholding 
the  verdict.  Only  a  few  of  the  facts  disclosed  by  the  testimony  need  be  men- 
tioned. In  October,  1884,  Elerick  was  engaged  in  the  mercantile  business  in 
the  town  of  McCune,  and  was  carrying  a  stock  of  general  merchandise  valued 
at  about  ^1,600.  There  is  testimony  to  the  effect  that  on  October  10,  1884, 
he  sold  the  goods  to  J.  W.  Kinsey,  who,  at  that  time,  came  to  McCune  from 
Lawrence,  and  was  unacquainted  with  merchandising.  He  had  no  money  of 
his  own,  but  claimed  to  have  brought  with  him  about  $600  of  his  wife's 
money,  although  he  was  uncertain  about  the  amount.  He  says  that  he  car- 
ried this  amount  on  his  person.  No  inventory  was  made  at  the  time  of  this 
purchase,  and  he  only  claims  to  have  then  paid  $300  on  the  stock.  Elerick 
remained  in  the  store  and  sold  goods  for  about  40  days,  and  until  the  stock 
was  reduced  in  value  to  about  $900.  During  this  time  Kinsey  worked  for  El- 
erick in  the  store.    Then  Kinsey  says  that  he  paid  Elerick  about  $300  more. 
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and  gave  his  note  for  the  balance  due  on  the  stock,  and  took  possession,  at 
which  time  £lerick  became  a  salesman  for  Kinsey.  Elerick  says  that  shortly 
after  he  delivered  the  possession  of  the  goods,  and  upon  which  there  was  con- 
siderable due,  he  loaned  Kinsey  $900,  and  a  little  later  he  loaned  him  $200; 
kinsey  giving  no  security  for  its  repayment.  Soon  after  Kinsey  took  posses- 
sion, the  plaintiff,  Elerick,  invited  and  urged  wholesale  dealers  to  sell  Kinsey 
goods,  representing  that  he  was  a  good  man,  and  financially  responsible,  who 
had  8  stock  worth  from  $2,000  to  $8,000,  and  that  his  indebtedness  did  not 
exceed  $300.  During  the  short  time  that  Kinsey  was  in  charge,  he  bought 
from  the  jobbers  about  $2,500  worth  of  goods,  for  which  he  did  not  pay,  and 
Elerick  was  the  active  man  in  selecting  and  purchasing  the  goods,  and  in  try- 
ing to  assure  dealers  that  they  might  safely  sell  to  Kinsey.  Less  than  two 
months  after  Kinsey  took  control,  and  after  he  had  stocked  up  his  store  pretty 
well  on  the  credit  plan,  he  retransferred  the  entire  stock  to  Elerick.  There 
was  no  inventory  taken,  and  the  goods  were  lumped  off  at  the  stated  value  of 
$1,783.15,  and  a  bill  of  sale  was  carefully  made  and  placed  on  record.  No 
cash  was  paid  on  this  alleged  sale  except  the  sum  of  $81.96,  and  then  Kinsey 
took  some  goods  out  of  the  store  for  future  use,  which  they  say  did  not  ex- 
ceed in  value  $50.  It  is  said  that  the  balance  of  the  payment  of  this  sale 
w>is  made  by  the  notes  and  obligations  of  Kinsey  which  Elerick  held.  That 
these  obligations  were  real  is  denied.  The  notes  for  $900  and  $200  heretofore 
mentioned  formed  the  larger  part  of  the  payment.  Those  loans  were  made, 
if  at  all,  by  Elerick,  without  security,  and  while  Kinsey  was  considerably  in- 
debted to  him.  Notwithstanding  these  notes,  Elerick  was  representing  to 
wholesale  men  that  Kinsey  was  substantially  out  of  debt.  Elerick  says  that 
the  money  loaned  on  these  two  notes  was  not  taken  from  the  bank,  but  that 
he  was  carrying  the  same  around  in  his  pocket.  They  were  unable  to  explain 
the  purpose  for  which  the  money  was  loaned,  and  Kinsey,  upon  an  effort, 
failed  to  account  for  its  disposition,  or  for  the  receipts  from  the  daily  sales. 
He  says  that  he  paid  $300  for  a  patent  stove- polish  receipt;  that  he  spent 
some  for  littery  tickets;  that  he  lost  some  upon  a  wheel  of  fortune;  and  that 
he  purchased  a' check  or  draft  from  the  McCune  bank,  but  could  not  say  posi- 
tively whether  it  was  $5.60  or  $560.  He  paid  a  few  small  bills  that  accrued 
during  the  brief  time  that  he  was  proprietor,  and  Elerick  was  clerk;  but, 
whether  clerk  or  proprietor,  it  is  manifest  that  Elerick  was  well  acquainted 
with  the  business  done  in  the  store.  He  knew  of  the  purchases  made  by 
Kinsey  and  assisted  in  making  them.  He  knew  that  the  goods  were  bought 
on  credit,  and  knew  of  Kinsey's  financial  straits;  and  the-facts  and  circum- 
stances that  have  been  mentioned,  as  well  as  others  in  the'record  not  nameKi, 
are  strongly  indicative  of  a  preconceived  plan  of  Elerick  and  Kinsey  to  de- 
fraud the  parties  from  whom  the  goods  were  purchased.  True,  Elerick  offers 
testimony  tending  to  show  good  faith  on  his  part;  but  we  have  only  a  general 
verdict,  which,  being  based  on  disputed  facts,  and  having  received  the  ap- 
proval of  the  trial  court,  must,  under  a  well-established  rule,  be  treated  as  a 
finding  of  everything  necessary  to  sustain  the  general  finding,  and  held  con- 
clusive in  this  court.  Knaggs  v.  Mastin,  9  Kan.  532;  Raih'oad  Co.  v. 
Blackshire,  10  Kan.  477;  Railway  Co.  v.  Kunkel,  17  Kan.  146:  Winter  v, 
Sas8,  19  Kan.  556;  Qibbs  v.  Qibbs,  18  Kan.  419:  Stout  v.  Tovmsend,  32  Kan. 
424.  4  Pac.  Kep.  805;  Higginbotham  v.  i^^a^r,  36  Kan.  742, 14  Pac.  Rep.  267. 

There  were  some  objections  to  the  rulings  on  the  testimony,  but  an  exam- 
ination of  them  plainly  shows  that  no  prejudicial  error  was  committed,  and 
we  do  not  regard  them  as  sufficiently  Important  to  require  special  mention. 

The  judgment  of  the  district  court  will  be  a^rmed. 

(All  the  justices  concurring.) 
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(38  Kan.  78) 

Chicago,  I.  &  K.  B.  CJo.  o.  Townsdin,  (three  cases.)' 
(Supreme  Ccmrt  of  Kanmt,    December  10,  1887.) 

1,  Trial— Special  Findings— New  Trial. 

When  the  special  Hnding»  of  a  jury  are  in  conflict  with  the  general  verdict,  and 
are  inconsistent  with  each  other,  and  are  so  uncertain  and  incomplete  that  this 
court  cannot  render  judgment  on  them,  it  is  not  error  in  the  court  below  to  grant 
a  new  trial  for  these  reasons. 

2.  Eminent  Domain— Appeal  from  Award — Trial — Special  Findings, 

On  an  appeal  from  the  award  of  commissioners  on  an  assessment  of  damages  to 
land  appropriated  for  the  right  of  way  of  a  railroad  company,  it  is  error  for  the  trial 
yourt,  when  requested,  to  refuse  to  submit  special  interrogatories  to  the  jury,  as  to 
the  value  of  the  land  immediately  before  and  immedialelv  after  the  location  of  the 
right  of  way.  The  case  of  Raiiroa4  Cb.  v.  Fechheimer,  36  Kan.  45, 12  Pac.  Rep.  362, 
cited  and  approved. 
(SyUabvs  by  Simpson^  O.) 

Commissioners'  decision.  Error  to  district  court.  Cloud  county;  E.  Hutch- 
inson, Judge. 

W,  W,  Ghuthrie  and  Sturgis  A  Kennett,  for  plaintiff  in  error.  X.  /.  Crans, 
for  defendant  in  error. 

Simpson,  C.  This  was  an  appeal  to  the  district  court  of  Cloud  county,  from 
an  award  of  commissioners  appointed  by  the  judge  of  the  Twelfth  judicial  dis- 
trict of  the  state,  on  application  of  the  plaintiff  in  error,  to  Jay  off  a  route  for 
such  a  railway  in  Cloud  county,  and  to  appraise  the  value  of  and  assess  the  dam- 
age to  land  appropriated  to  its  right  of  way,  etc.  The  case  was  tried  by  a 
jury,  at  the  August  term  of  said  court,  1885.  Before  the  trial,  the  railroad 
company  offered  in  open  court  to  confess  to  a  judgment  for  $300,  and  accrued 
costs, which  offer  was  in  writing,  but  the  appellant,  Townsdin,  refused  to  ac- 
cept it.  The  material  facts  are:  The  defendant  in  error  was  the  owner  of  a 
quarter  section  of  land  near  the  city  of  Concordia;  a  completed  railroad  line 
ran  through  the  land,  and  cut  off  a  portion  on  the  north  side,  estimated  to 
contain  12  acres.  It  was  across  this  12  acres  that  the  plaintiff  sought  to 
appropriate  its  right  of  way.  The  amount  of  land  occupied  by  the  track  of 
the  defendant  railroad  company  across  the  12  acres  amounted  to  three  and 
three- fourths  acres. 

The  jury,  in  answer  to  special  interrogatories,  found  that  the  value  of  the 
perpetual  use  of  the  land  taken  for  the  right  of  way  was  $187.50;  that  the 
market  value  of  the  land  (12  acres)  lying  north  of  the  other  railroad,  imme- 
diately before  the  location  of  the  plaintiff  in  error's  right  of  way,  was  $40  per 
acre,  and  immediately  after  the  location,  irrespective  of  benefits,  was  $30  per 
acre;  that  the  land  lying  south  of  the  other  railroad  was  not  damaged  by  the 
location  of  th^  plaintiff  in  error's  right  of  way.  The  jury  returned  a  general 
verdict  for  defendant  in  error  for  $292.67J.  On  the  rendition  of  this  verdict, 
the  railroad  company  filed  a  motion  for  judgment  on  the  verdict  against  itself, 
for  the  amount  foTind  by  the  jury,  and  costs  to  the  time  of  its  filing  a  written 
offer  to  confess,  judgment.  Townsdin,  by  his  attorney,  filed  a  motion  for  a 
new  trial  for  error  in  the  assessment  of  the  amount  of  recovery,  and  for  error 
of  law  occurring  at  the  trial,  and  excepted  to  at  the  time.  The  court  over- 
ruled the  motion  of  the  railroad  company  for  judgment  on  the  verdict,  and 
sustained  that  of  Townsdin  for  a  new  trial.  The  railroad  company  bring  the 
case  here,  and  urge,  as  reasons  for  reversal,  that  the  court  erred  in  sustaining 
the  motion  for  a  new  irial  filed  by  the  defendant  in  error.  It  is  shown  af- 
firmatively in  the  record,  at  one  place,  that  the  motion  for  a  new  trial  was 
sustained  because  the  special  findings  were  contrary  to  the  general  verdict; 

>In  this  case  there  were  three  appeals,  the  numbers  of  which,  as  referred  to  in  the 
opinion,  are  4,033,  4,078,  and  4,252. 
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and  in  another  place  it  is  recited  "that  the  court,  having  heard  the  motion 
of  the  appellant,  on  consideration,  do  allow  the  same."  It  thus  affirmatively 
appears  that  the  court  passed  upon  both  of  the  grounds  for  a  new  trial  em- 
bodied in  the  motion  of  Townsdin.  In  this  state  of  the  record,  we  will  not 
undertake  to  say  that  the  ruling  of  the  court  below  was  based  solely  on  one 
of  the  reasons  given.  The  natural  inference  from  the  record  is  that  both  were 
sustained.  But,  be  that  as  it  may,  we  do  not  feel  authorized  to  reverse  the 
ruling.  The  special  findings  were  inconsistent  with  the  general  verdict,  and 
we  have  not  been  able  to  reconcile  them,  either  mathematically  or  otherwise. 
This  inconsistency  could  be  taken  advantage  of  by  either  party.  If  the  rul- 
ing of  the  court  was  induced  by  this  reason,  we  cannot  say  it  was  wrong;  but, 
if  it  was  based  upon  the  other  ground,  we  cannot  reverse  it,  for  the  reason 
that  the  evidence  and  rulings  complained  of  are  not  in  the  record,  and  we  are 
bound  to  presume  that  the  ruling  of  the  court  ^as  right.  If  this  ruling  was 
to  be  complained  of  here,  all  the  evidence  and  the  other  proceedings  of  the 
trial  should  have  been  preserved  in  the  record.  When  the  jury  returned  their 
special  findings  into  court,  either  party  could  have  called  the  attention  of  the 
court  to  their  inconsistency,  and  objected  to  their  reception;  but,  this  not 
having  been  done,  and  they  having  been  received  without  objection,  then  the 
only  question  left  was  the  one  presented  in  the  motion  for  a  new  trial. 

The  special  findings  in  the  case,  as  compared  to  the  genet-al  verdict,  come 
within  the  decision  of  this  court  in  Harvester-Works  v.  Cummings^  26  Kan. 
367.  There  ths  court  say:  "We  are  unable  to  enter  judgment  upon  the  spe- 
cial findings,  because  they  are  conflicting,  inconsistent,  uncertain,  and  not 
complete;"  and  the  case  was  reversed.  Here  there  is  an  irreconcilable  differ^ 
ence  in  the  value  of  the  land  taken,  and  its  value  before  taken.  The  railroad 
company  ought  not  to  be  adjudged  to  pay  a  greater  sum  than  the  value  of  the 
land.  It  is  true,  the  company  is  not  complaining  of  this,  but  it  is  equally 
true  that  the  trial  court  cannot  be  compelled  to  render  a  judgment  on  special 
findings  that  are  not  only  contrary  to  the  general  verdict,  but  grossly  incon- 
sistent with  each  other.  We  think  the  court  below  was  right  in  granting 
the  new  trial,  so  far  as  the  record  we  have  before  us  declares  the  reason  of 
the  ruling;  and  the  result  is  that  we  recommend  the  affirmance  of  the  judg- 
ment. 

By  the  Court.    It  is  so  ordered. 

No.  4,078.  When  the  motion  for  a  new  trial  was  sustained,  as  set  forth 
in  the  opinion  in  No.  4,033,  the  railroad  company  was  granted  40  days  from 
the  twenty-first  day  of  August,  1885,  to  prepare  and  serve  a  case  for  the  su- 
preme court;  20  days  were  allowed  Townsdin  to  make  and  suggest  amend- 
ments; and  the  same  was  to  be  presented  for  settlement  and  signature  at  Con- 
cordia, on  the  first  day  of  the  October  term,  1885.  It  was  presented  at  that 
time,  but,  the  court  being  engaged  in  other  business,  postponed  the  settlement 
from  time  to  time,  until  February  26,  1886,  when  it  was  certified  .and  filed 
with  the  clerk  of  the  district  court,  on  the  twenty-seventh  of  February.  1886. 
On  the  first  day  of  March  following  this  case  was  called  for  trial  in  the  district 
court.  The  railroad  company  made  an  application  for  a  continuance.  That 
was  refused,  and  the  case  was  tried  by  a  jury.  After  the  evidence  on  the 
part  of  Townsdin  was  closed,  the  railroad  company  requested  the  court  to 
send  the  jury  out  to  view  the  premises,  and  this  the  court  refused  to  do.  The 
plaintiff  in  error  then  requested  the  court  to  submit  the  following  special  in- 
teiTogatories  to  the  jury,  to-wit:  (1)  What  was  the  market  value  of  the  per- 
petujil  use  of  the  land  taken  by  the  appellee  for  its  right  of  way  over  the  land 
in  question?  (2)  Before  the  location  of  appellee's  right  of  way  was  the  land 
in  question  divided  by  any  other  railroad?  (3)  If  No.  2  is  answered  "Yes," 
how  much  x>f  the  land  in  question  was  on  the  north  side  of  sucli  other  rail- 
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road?  ('i)  What  was  the  market  value  of  the  land  lying  north  of  such  other 
railroad  at  and  immediately  before  the  time  of  the  location  of  appellee's  right 
of  way?  (5)  Was  appellee's  right  of  way  located  north  of  and  adjoining  said 
other  railroad's  right  of  way  across  the  land  in  question?  (6)  If  the  last 
question  is  answered  "  Yes, "  then  how  much  of  the  quarter  section  of  land 
in  question  lies  north  of  appellee's  right  of  way?  (7)  What  was  the  market 
value  thereof  immediately  after  the  location  of  appellee's  right  of  way,  irre- 
spective of  any  benefits  from  the  construction  and  operation  of  the  railroad 
of  appellee? 

The  court  refused  to  submit  the  special  question  numbered  4  and  special 
question  numbered  7  to  the  jury,  to  which  refusal  and  ruling  the  appellee  ex- 
cepted. We  think  this  was  such  a  substantial  error  as  compels  us  to  reverse 
the  case.  '*It  is  the  right  of  the  parties  to  have  important  questions  of  fact, 
that  are  based  on  competent  testimony,  and  which  are  within  the  issues  of 
the  case,  submitted  to  the  jury,  and  answered  upon  request,  and  the  refusal 
of  this  right  is  material  error."  Railroad  Co.  v.  FechTieimer^  36  Kan.  45, 12 
Pac.  Kep.  362.  As  this  reverses  the  case,  and  sends  it  back  for  a  new  trial, 
we  will  not  discuss  the  other  questions  called  to  our  attention  in  the  brief  of 
counsel  for  the  plaintiff  in  error.  It  is  recommended  that  the  case  be  re- 
versed, with  instructions  to  the  court  below  to  sustain  the  motion  for  a  new 
trial. 

By  the  Court.    It  is  so  ordered. 

In  case  No.  4,252.  This  is  an  action  by  Townsdin  against  the  railroad 
company,  based  upon  the  judgment  rendered  in  case  No.  4,078.  As  that  case 
is  now  reversed,  and  sent  back  for  a  new  trial  upon  its  merits,  there  is  no 
cause  of  action.  It  is  therefore  recommended  that  it  be  remanded  to  the  dis- 
trict court  of  Cloud  county,  with  instructions  to  dismiss  the  case. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  %) 

Leavitt  tj.  Piles. 
{Supreme  Ocmrt  of  Kansas.    December  10,  1885.) 

IK8A17ITT — Cr^IL  DISABILITIES  — RELIEF  AGAINST  FoBECLOEUBB  OF  MoBTGAOB—PlBAD- 
11^0. 

L.  borrowed  a  sum  of  money  from  F.,  and  gave  him  a  mortgage  on  real  estate  as 
security.  Default  was  made  by  L.,  and  F.  regularly  obtained  a  iudgmcnt  foreclos- 
ing the  mortgage  and  decreeing  a  sale  of  the  land  to  satisfy  the  debt.  In  due  time, 
and  upon  the  re<)nired  notice,  the  land  was  sold  to  F.  at  a  sale  which  was  open  and 
fair.  The  guardian  of  L.  brought  an  action  alleging  the  foregoing  facts,  and  that 
at  the  time  the  loan  was  made,  and  ever  since,  L.  was  insane,  and  that  F.  knew  of 
his  insanity,  but  that  the  transaction  was  bona  fide  on  the  part  of  F.  He  claims 
that  the  transaction  was  invalid  on  account  of  his  ward's  insanity ;  but  instead  of 
offering  to  restore  the  amount  paid,  and  asking  that  the  contract  and  proceedings 
be  annulled,  be  averred  that  the  land  was  sold  for  less  than  its  value;  and  he 
prayed  a  recovery  of  the  difference  between  the  selling  price  and  the  actual  value. 
Heid,  that  the  petition  was  insufficient,  and  that  the  plaintiff  was  ifot  entitled  to 
the  relief  prayed  for. 
{Syilabus  by  the  Court.) 

Error  to  district  court,  Bourbon  county;  C.  O.  French,  Judge. 

On  November  13,  1884,  the  plaintiff  in  error,  who  was  plaintiff  below,  filed 
a  petition  in  the  district  court  of  Bourbon  county,  alleging  that  "under  and 
by  virtue  of  proceedings  commenced  in  the  probate  court  of  Bourbon  county, 
Kansas,  one  John  H.  Leavitt,  who  in  that  proceeding  was  called  Holland 
Leavitt,  was.  on  the  sixteenth  day  of  May,  1884,  by  the  verdict  of  a  jury  im- 
paneled to  try  that  issue,  declared  an  insane  person,  and  incapable  of  man- 
aging his  affairs.    This  plaintiff  was,  thereupon,  by  said  court,  appointed 
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guardian  of  the  person  and  estate  of  the  said  John  11.  Leavitt,  and  duly  qual- 
ified fis  such  by  taking  the  oath  and  giving  the  bond  required  by  law,  and  he 
still  is  such  guardian;  the  said  John  H.  Leavitt  being  at  that  time,  by  order 
of  said  court,  committed  to  the  asylum  for  the  treatment  of  insane  persons, 
at  Osawatoraie,  Kansas,  where  he  now  is.  The  plaintiff  further  states  that 
on  December  1,  1881,  and  for  several  years  prior  thereto,  the  said  John  H. 
Leavitt  was,  and  had  been,  the  owner  of  a  parcel  of  real  estate  in  Bourbon, 
county,  Kansas,  described  as  follows,  to- wit:  The  south-east  quarter  of  sec- 
tion No.  thirty-two,  (32.)  township  No  twenty-six  (26)  south,  of  range  No. 
twenty-five  (25)  east,  containing  one  hundred  and  sixty  (160)  acres.  The 
said  John  H.  Leavitt  was  then  and  is  now  an  unmarried  man.  On  said  De- 
cember 1,  1881,  he  executed  his  promissory  note  to  the  defendant.  Benjamin 
Files,  for  the  sura  of  8975,  due  twelve  raonths  thereafter,  and  with  interest 
at  the  rate  of  10  per  cent,  per  annum  from  date.  The  said  John  H.  Leavitt 
also  executed  a  mortgage  of  same  date  upon  said  real  estate  above  described, 
to  secure  the  payment  of  said  note.  The  said  John  H.  Leavitt  failed  to  pay 
said  note  at  its  maturity,  and  immediately  after  the  maturity  thereof  the  said 
Benjamin  Files,  the  defendant  herein,  commenced  an  action  in  this  court  for 
the  purpose  of  obtaining  a  judgment  on  said  note,  and  to  foreclose  said  mort- 
gage on  said  real  estate.  Such  proceedings  were  thereafter  had  in  said  action 
as  that  on  the  nineteenth  day^of  May,  1883,  judgment  was  rendered  therein 
in  favor  of  said  Files  and  against  said  John  H.  Leavitt  for  the  sum  of 
$1,122.65,  and  costs  of  suit,  taxed  at  $43.25,  and  for  foreclosure  of  said  mort- 
gage, and  directing  a  sale  of  said  real  estate  to  pay  the  judgment  thus  ren- 
.dered  within  six  months  thereafter,  if  the  said  judgment  was  not  paid  before 
that  time;  appraisement  of  said  real  estate  having  been  waived  in  said  note. 
Afterwards  the  said  Benjamin  Files  procured  an  order  of  sale  to  be  issued  on 
said  judgment.  Said  real  estate  was  advertised  for  sale  by  the  sheriff  of 
Bourbon  county,  and  sold  by  him  to  said  Benjamin  Files  on  January  24. 1884, 
at  and  for  the  price  and  sum  of  $1,050,  and  afterwards  said  Files  procured  an 
order  of  this  court  confirmiiig  said  sale,  and  directing  the  sheriff  of  Bourbon 
county  to  make  to  him  a  deed  to  said  real  estate;  which  deed  was  thereafter 
made  by  said  sheriff,  and  delivered  to  said  Files,  who  caused  the  same  to  be 
recorded  in  the  office  of  the  register  of  deeds  of  Bourbon  county.  Said  Fiies 
also  shortly  thereafter  took  possession  of  said  realestatel  Plaintiff  is  advised 
and  charges  that  tlie  said'Sum  of  $1,122.65,  for  which  judgment  was  rendered 
in  favor  of  said  Files  on  May  19,  1883,  included,  in  addition  to  the  principal 
and  interest  of  said  note,  some  taxes  which  said  Files  claimed  to  have  paid 
on  said  real  estate.  Said  plaintiff  is  not  advised  and  does  not  know  whether 
the  sum  set  forth  in  said  note  was  actually  and  bona  fide  due  from  said  John  H. 
Leavitt  to  said  Files  or  not,  but  he  is  willing  to  so  treat  and  consider  it.  The 
plaintiff  further' states  that  the  said  John  H.  Leavitt  did  not  file  any  answer 
or  make  any  appearance  whatsoever  in  the  case  of  the  defendant.  Files, 
against  him,  either  before  or  after  judgment,  nor  did  he  appear,  either  at  the 
sale  of  said  lands,  or  at  the  time  when  the  sale  was  confirmed,  as  hereinbefore 
set  forth.  The  plaintiff  further  states  that  the  said  John  H.  Leavitt,  for 
many  years  prior  thereto,  and  at  the  time  of  the  execution  of  said  note  and 
mortgage,  had  been  and  was  a  person  of  unsound  mind,  and  has  so  continued 
up  to  the  present  time;  that  he  has,  during  all  of  said  time,  been  utterly  incap- 
able of  appreciating  or  understanding  the  transactions  which  he  had  with 
said  Files,  or  the  effect  thereof,  and  was  wholly  unfit,  because  of  unsoundness 
of  mind,  to  properly  conduct  and  transact  such  business  as  was  involved  be- 
tween him  and  said  Files.  The  plaintiff  further  states  that  the  defendant. 
Files,  during  all  the  time  hereinbefore  mentioned,  from  the  execution  of  said 
note  and  mortgage  to  the  present  time,  was  fully  aware  that  the  said  John  H. 
Leavitt  was  a  person  of  unsound  mind,  and  utterly  incapable  of  understand- 
ing such  transactions  as  were  had  by  said  Files  with  him,  as  hereinbefore  set 
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forth.  The  plaintiff  further  states  that  the*  real  estate  hereinbefore  described, 
at  the  time  it  was  sold  by  the  sheriff  of  Bourbon  county  to  said  Files,  on  Jan- 
uary 24, 1884,  was  of  the  value  of  $3,200.  Wherefore  the  plaintiff  prays  judg- 
ment against  said  Files  for  the  sum  of  $2,034.10,  the  same  being  the  difference 
between  the  value  of  said  real  estate  and  the  amount  due  said  Files  by  virtue 
of  the  judgment  of  May  19,  1883,  and  the  costs  thereon."  The  defendant  de- 
murred to  the  petition  of  the  plaintiff,  stating  as  a  ground  of  demurrer  that 
the  petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant.  At  the  December  term,  1884,  of  said  court,  the  demurrer  was 
heard  and  sustained.  Leave  was  given  to  the  plaintiff  to  amend  his  petition, 
but  he  neglected  and  refused  to  amend,  and  elected  to  stand  upon  the  petition 
as  filed;  and  thereupon  the  court  entered  judgment  in  favor  of  the  defendant. 
This  proceeding  has  been  brought,  assigning  for  error  the  rulings  of  the  Court 
upon  the  sufficiency  of  the  petition. 

A.  A,  Harris,  for  plaintiff  in  error.  /•  D.  MeClederty,  for  defendant  in 
error. 

Johnston,  J.  According  to  the  allegations  of  the  petition,  the  plaintiff 
was  not  entitled  to  the  relief  prayed  for.  He  does  not  ask  to  set  aside  the 
contract  and  the  proceedings  uncjer  which  the  defendant  obtained  the  land,  . 
but  he  virtually  seeks  a  confirmation  of  these  by  asking  for  the  difference  be- 
tween the  price  paid  by  the  defendant  for  the  land  at  the  judicial  sale  and  the 
sum  which  it  is  alleged  to  have  been  then  actually  worth.  From  the  allega- 
tion concerning  the  bona  fide  character  of  the  indebtedness,  we  must  assume 
that  the  origiiml  transaction  between  Leavitt  and  Files  was  free  from  fraud 
or  unfairness.  Leavitt  borrowed  $975  from  Files  on  December  1, 1881,  more 
than  two  years  before  he  was  adjudged  to  be  insane.  He  then  gave  a  note 
payable  in  one  year  from  date,  with  interest  at  10  per  cent.,  and  executed  a 
mortgage  upon  a  tract  of  land  which  he  owned  to  secure  the  payment  of  the 
money.  Default  being  made,  the  mortgage  was  foreclosed  in  May,  1883,  and 
the  land  was  not  sold  under  the  decree  of  foreclosure  until  January  24, 1884. 
Leavitt  was  not  adjudged  to  be  of  unsound  mind  until  all  these* proceedings 
had  taken  place,  nor  until  May  16,  1884.  The  proceedings  to  recover  the 
money,  and  for  the  foreclosure  as  well  as  in  selling  the  property  to  satisfy  the 
debt,  appear  to  have  been  orderly  and  deliberate.  There  is  no  allegation  that 
Files  took  or  sought  to  take  any  advantage  of  Leavitt  in  any  of  the  proceed- 
ings. The  sale  was  not  made  for  more  than  eight  months  after  the  order  di- 
recting the  sale  had  been  made.  It  was  then  duly  advertised,  and  the  land 
sold  to  the  defendant,  Files,  but  there  is  no  intimation  that  he  attempted  to 
stifie  competition,  or  that  the  sale  was  not  openly  and  fairly  conducted  in  all 
respects.  There  is  an  allegation  that  Leavitt  was  insane  and  utterly  incapac- 
itated to  make  a  contract,  and  that  the  defendant  had  knowledge  of  his  inca- 
pacity; but  this  averment  is  coupled  with  one  alleging  the  fairness  and  good 
faith  of  the  defendant.  Generally  speaking,  the  contract  of  one  insane  is  in- 
valid,  for  the  reason  that  the  rational  consenting  mind  is  lacking. 

The  rules  respecting  such  contracts,  and  the  liability  thereon,  were  quite 
fully  considered  and  stated  in  Orihben  v.  MaaswelU  34  Kan.  8,  7  Pac.  Rep.  584. 
That  was  an  action  to  set  aside  a  conveyance  made  by  an  insane  person  before 
^n  inquisition  and  finding  of  lunacy.  The  party  with  whom  he  dealt  had  no 
knowledge  of  his  incapacity,  and  made  the  purchase  in  good  faith  and  for  a 
reasonable  consideration,  and  it  was  decided  that,  before  the  conveyance  could 
be  set  aside,  the  consideration  received  must  be  returned,  or  offered  to  be  re- 
turned. The  result  of  that  consideration,  and  the  authorities  there  cited,  is 
that  a  contract  made  as  this  one  was  may  be  set  aside  if  the  parties  can  be 
placed  in  statu  quo;  but  where  it  is  entered  into  in  good  faith,  and  without 
taking  advantage  of  the  lunatic,  there  should  be  a  tender,  or  an  offer  to  restore 
the  amount  paid.    It  would  be  inequitable  and  unjust  to  allow  him  to  recover 


Digitized  by 


Google 


894  PACIFIC  REPORTER.  [Kan. 

the  properly,  and  to  retain  the  price  paid  by  the  purchaser  besides.  No  offer 
to  return  the  amount  paid  by  the  defendant  was  made.  Indeed,  as  has  be<^n 
stated,  the  plaintiff  does  not  repudiate  the  contract,  or  sfeek  to  have  it  set 
aside.  He  attacks  the  contract  on  account  of  his  ward's  incapacity,  but  does 
not  ask  that  it  be  annulled.  He  both  repudiates  and  confirms.  He  would 
have  the  contract  and  proceedings  held  sufficient  to  give  the  defendant  a  good 
title  to  the  land,  but  too  defective  to  relieve  him  from  liability  to  Leavitt's 
estate.  In  effect,  the  plaintiff  asks  the  court  to  modify  the  contract  of  pur- 
chase made  by  the  defendant  by  requiring  him  to  pay  $1,150  more  than  he 
agreed  to  pay,  and,  when  the  contract  is  so  modified,  to  enforce  it.  He  seeks 
to  compel  the  making  and  enforcement  of  a  new  and  entirely  different  con- 
tract than  was  made  by  the  parties;  and  this,  although  the  contract  has  been 
fully  executed.  This  cannot  be  done.  No  obstacle  seems  to  lie  in  the  way 
of  a  redemption  of  the  land,  as  it  was  sold  to,  and,  so  far  as  the  record  shows, 
is  yet  owned  by,  the  defendant.  This  is  the  plaintiff's  remedy,  and  in  such  an 
action  the  rights  of  the  insane  person  may  be  fully  protected  without  doing 
injustice  to  the  defendant,  who  confessedly  dealt  fairly  and  in  good  faith  with 
him.  The  judgment  will  be  affirmed. 
(All  the  iustices  concurring.) 


(38  Kan.  36) 

Miller  v.  Edgerton  and  another. 

{Supreme  Oottrt  of  Kamca*    December  10,  1887.) 

1.  Evidence — Parol  to  Coktradict  Writing. 

Proof  of  a  contemporaneous  parol  agreement  is  inadmissible  to  alter  or  coDtradlct 
a  contract  in  writing.^ 

2.'DEEt)—Ck)NsiDERATioN— Parol  Evidence  to  Show. 

The  consideration  of  a  deed  may  be  shown  lo  be  different  from  that  expressed  on 
its  face  by  parol  evidence,  but  it  cannot  be  admitted  for  the  purpose  of  varying  or 
'  defeating  the  conveyance  itself.^ 

3.  Contract — Constructions — Reperbncb  to  Other  Contracts. 

Where  a  contract  is  made  in  writing  between  two  parties,  and  reference  is  made 
therein  taaiiother  contract  also  in  writing  between  the  same  parties,  as  a  partof  th« 
consideration  of  the  contract  then  being  executed,  both  instruments  constitute  the 
agreement  of  the  parties,  and  should  be  construed  together. 

{Sylfabus  hy  HoU,  C.) 

Commissioners'  decision.  Error  to  district  court,  Cherokee  county;  Geo. 
Chandler,  Judge. 

Cowley  c&  Wiswell  and  F.  M,  Tranetoell,  for  plaintiff  in  error.  Fred  Ba- 
som,  for  defendants  in  error. 

Holt,  C.  This  action  was  tried  to  a  jury  in  the  Cherokee  district  court  at 
the  April  term,  1885.  There  was  a  verdict  in  favor  of  plaintiffs  below,  de- 
fendants in  error,  for  $5,000.  On  a  motion  for  a  new  trial  the  court  over- 
ruled such  motion,  upon  the  condition  that  the  plaintiffs  would  remit  all  of 

^Concerning  the  admissibility  of  parol  testimony,  in  an  action  upon  a  written  con- 
tract, to  establish  a  contemporaneous  verbal  agreement,  see  Graffam  v.  Pierce,  (Mass.) 
9  N.  E.  Rep.  819.  and  note;  Carr  v.  Hays,  (Ind.)  11  N.  E.  Rep.  25;  Blair  v.  Buttolph, 
(Iowa,)  33  N.  W.  Rep.  349;  Farwell  v.  Ensign,  (Mich.)  Id.  734 ;  Barnett  v.  Barnett,  (Va.) 
2  8.  E.  Rep.  733,  and  note;  Mason  v.  Mason,  (Iowa,)  34  N.  W.  Rep.  208. 

2  Parol  evidence  is  admissible  to  show  a  consideration  different  from  that  recited  in  a 
contract.  Bolles  v.  Sachs,  (Minn.)  33  N.  W.  Rep.  862;  Wilkinson  v.  Parmer,  (Ala.)  3 
South.  Rep.  4;  Scoggin  v.  Scli  loath,  (Or.)  16  Pac.  Rep.  636.  But,  under  an  agreement 
that  plainly  purports  to  set  forth  the  full  consideration  which  prompted  its  execution, 
parol  evidence  is  inadmissible  to  show  a  consideration  not  mentioned  or  referred  to  in 
It.    Parker  v.  Morrill,  (N.  C.)  3  S.  E.  Rep.  511. 
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the  verdict  in  excess  of  the  sum  of  $1,187.41.  Plaintiffs  consenting,  a  judg- 
ment was  rendered  for  such  amount. 

This  action  was  based  upon  the  following  alleged  facts:  John  N.  Miller 
died  at  Cherokee  county.  Kansas,  in  August,  1882,  leaving  as  his  heirs  his 
widow,  Mary  V.  Miller,  defendant,  and  Mary  E.  Edgerton,  his  adopted  daugh- 
ter, one  of  the  plaintiffs.  The  day  before  his  death  he  attempted  to  make  his 
will,  but  before  it  was  completed  he  was  taken  with  a  chill,  and  never  signed 
it.  He  left  property  to  the  value  of  between  $10,000  and  $20,000.  By  the 
terms  of  his  proposed  and  partially  completed  will,  he  left  $300  to  his  adopted 
daughter,  $1,000  In  money  and  his  homestead  and  all  his  personal  property, 
excepting  his  money  and  credits,  to  his  wife,  also  small  bequests  to  other 
relatives  and  friends.  In  that  part  of  the  will,  the  last  he  was  able  to  dictate, 
he  left  all  the  residue  of  his  property  to  his  wife.  At  the  time  of  his  death, 
his  adopted  daughter  was  about  to  be  delivered  of  a  child,  and  about  the  first 
of  September  following  the  widow  went  to  her  home,  carrying  with  her  the 
paper,  partially  prepared,  as  a  will  of  John  N.  Miller,  and  on  the  back  thereof 
she  had  written  an  instrument  which  she  wished  her  and  her  husband  to  sign. 
She  told  Mrs.  Edgerton  at  that  time  that  it  had  been  the  earnest  and  long-cher- 
ished desire  of  her  husband  to  aid  poor  and  deserving  children  in  obtaining 
an  education.  Mrs.  Edgerton  was  probably  well  acquainted  with  her  father's 
intentions  in  this  direction  before  this  time.  Mrs.  Miller  stated  to  her  his  ef- 
forts in  making  the  will,  and  said  she  had  drawn  up  a  contract  on  the  back 
of  the  proposed  will,  and  wished  her  to  sign  it,  so  that  his  wishes  might  be 
fulfilled.  At  this  time  Mrs.  Edgerton  was  in  bed  with  a  babe  a  few  days 
old,  and,  after  a  little  conversation,  Mrs.  Miller  left  the  papers  with  Mrs.  Ed- 
gerton, in  order  that  she  might  talk  the  matter  over  with  her  husband,  and 
went  away,  returning  the  next  day,  when  the  papers  were  handed  back  to 
her  unsigned.  Nothing  was  said  on  that  day  about  signing  the  contract. 
Some  ten  days  after  she  again  went  to  see  Mr.  and  Mrs.  Edgerton,  and,  after 
some  conversation,  the  contract  on  the  back  of  the  will  was  signed  by  Mrs. 
Miller,  Mrs.  Edgerton.  and  her  husband.  A  few  days  after  this,  and  after 
Mrs.  Miller  had  consulted  with  her  attorney,  she  went  again  to  Mrs.  Edgerton 
to  get  a  new  contract  in  regard  to  the  estate  of  John  N.  Miller.  After  con- 
siderable discussion,  a  contract,  or  indenture  as  it  was  called,  was  made,  by 
which  Mr.  and  Mrs.  Edgerton  sold  and  conveyed  all  their  right  and  interest 
in  the  estate  of  John  N.  Miller  to  Mary  V.  Miller,  the  consideration  expressed  in 
the  contract  being  $1,321,  and  "other  considerations  hereinafter  mentioned." 
At  that  time  Mrs.  Miller  paid  Mrs.  Edgerton  $100,  and  very  shortly  there- 
after $400  more,  and  in  addition  gave  her  note  for  $500,  which  was  paid  the 
year  following.  She  also  delivered  up  a  note  amounting  to  $321,  which  John 
N.  Miller  had  held  against  her  in  his  life-time.  Afterwards  this  action  was 
brought  by  the  Edgertons  against  Mary  V.  Miller,  they  claiming  that  they 
were  entitled  to  one-half  of  the  estate  of  John  N.  Miller;  and  said  that  at  the 
time  of  the  last  above  named  contract  between  themselves  and  Mary  V.  Mil- 
ler there  was  a  contemporaneous  oral  agreement,  which  provided  that,  as 
rapidly  as  the  estate  of  Mr.  Miller  was  reduced  to  money,  and  collected  by 
Mary  V.  Miller,  one-half  of  the  net  proceeds  were  to  be  turned  over  to  them. 

The  case  was  tried  upon  the  theory  that  there  was  a  contemporaneous  oral 
agreement  made  at  the  time  of  the  contract  between  Mrs.  Miller  and  the 
Edgertons  in  regard  to  the  disposition  of  the  proceeds  of  the  estate.  The 
plaintiff  in  error  complains  of  several  of  the  rulings  of  the  court,  but  we 
shall  consider  but  one  question  in  reviewing  the  case,  and  that  is  whether  it 
was  error  to  admit  proof  of  the  contemporaneous  oral  agreement  alleged  by 
the  plaintiffs.  It  is  contended  by  the  defendant  that  such  parol  agreement 
did  not  explain,  or  in  any  manner  tend  to  facilitate,  the  performance  of  the 
contract  in  writing  between  these  parties.  She  claims  that  the  subject-matter 
sought  to  be  controlled  by  the  parol  agreement  was  embraced  in  their  written 
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contract,  and  insists  that  the  well-known  rule  that  parol  con  tern  poraneoos 
evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument is  applicable.  That  rule  must  govern  our  decision,  unless  the  evidence 
brings  it  v/ithin  one  of  the  exceptions  to  it.  The  plaintiffs  say,  however,  that 
the  parol  agreement  is  concerning  the  consideration  nominated  in  the  written 
contract,  and  can  be  fully  inquired  into,  and  cite  a  long  list  of  authorities  to 
show  that  the  consideration  expressed  in  a  deed  is  not  conclusive  between  the 
parties,  and  that  proof  may  be  given  to  show  a  different  state  of  facts  than 
that  expressed,  although  it  may  vary,  enlarge,  or  even  contradict  in  that  re- 
spect the  written  contract.  We  shall  refer  only  to  those  authorities  that  ap- 
parently most  strongly  tend  to  support  the  claim  of  the  plaintiffs. 

In  Hannan  v.  Oxley,  23  Wis.  519,  the  action  was  for  partition  of  land>  in 
which  two  daughtei*s  claimed  the  land  as  heirs  at  law  of  their  father,  and 
the  widow  as  defendant  claimed  the  entire  estate  by  virtue  of  a  deed  from  her 
husband  to  herself.  The  consideration  named  in  the  deed  was  $600,  but  in  the 
triat  the  defendant  was  permitted  to  show,  after  the  money  consideration  ex- 
pressed in  the  deed  had  been  attacked,  that  there  was  the  further  considera- 
tion of  love  and  affection  named  as  a  consideration  at  the  time  of  the  execut- 
ing the  deed,  but  not  expressed  therein.  It  was  contended  because  the  deed 
recited  no  such  considemtion  that  it  could  not  be  proven.  Mr.  Justice 
Paine,  speaking  for  the  court,  says:  "I  shall  not  attempt  to  review  the  au- 
thorities upon  the  subject,  but  refer  to  the  following  as  showing  that  the  re- 
citals in  a  deed  are  not  conclusive  between  the  parties  as  to  the  consideration 
or  its  payment,  but  that,  in  a  case  like  this  at  least,  where  there  is  no  ques- 
tion as  to  the  rights  of  creditors,  parol  evidence  may  be  introduced  to  show  an 
additional  consideration  to  that  expressed  and  consistent  with  it,  for  the 
purpose  of  sustaining  a  deed;"  and  cites  authorities.  It  will  be  noticed  that 
the  evidence  was  admitt3d  to  show  a  consideration  consistent  with  the  one 
expressed,  and,  for  the  purpose  of  sustaining  a  deed.  It  is  obvious  that  the 
rule  therein  enunciated  is  not  applicable  to  the  facts  proven  in  this  action. 

In  the  case  of  Landman  v.  Ingram,  49  Mo.  212,  it  was  attempted  to  show 
by  parol  that,  in  addition  to  the  consideration  expressed  in  the  deed,  there  was 
a  further  agreement  that  the  grantee  was  to  pay  the  taxes  on  the  land.  In  the 
opinion  of  the  court,  delivered  by  Mr.  Justice  Adams,  it  is  said:  "We  know 
the  general  rule  to  be  that  all  stipulations  and  declarations  anterior  to  and 
contemporaneous  with  a  written  agreement  are  merged  in  the  writing,  and 
cannot  be  proved  by  parol.  But  the  exception,  if  it  be  an  exception,  is 
equally  as  well  established,  that  one  may  by  parol  evidence  prove  additional 
considerations  not  inconsistent  with  those  recited  in  a  deed." 

In  the  case  of  Morris  v.  Tillson,  81  111.  607,  the  question  arose  whether  a 
consideration  expressed  in  a  lease  for  rent  of  three  years  in  advance  did  not 
include  a  debi  already  due.  Although  it  was  expressed  on  the  face  for  rent 
to  become  due,  it  was  there  held  that  the  recitiil  of  payment  of  the  consider- 
ation in  a  lease  might  be  contradicted,  provided  it  is  not  sought  by  the  evi- 
dence offered  to  impair  the  lease,  or  vary  its  legal  effect. 

In  the  celebrat  case  of  McCrea  v.  Purmont,  16  Wend.  460,  the  question 
was  whether,  when  the  cortsideration  expressed  in  the  face  of  the  deed  was 
acknowledged  to  have  been  paid  in  money,  it  could  be  proven  by  parol  that  it 
was  in  fact  paid  in  a  different  manner.  It  was  held  it  could  be  shown,  and 
the  authorities  upon  the  question  were  collated  and  reviewed.  Among  other 
authorities  cited  was  Morse  v.  Shattuck,  4  N.  H.  229,  and  the  language  in 
that  opinion,  is  copied  with  approval.  Mr.  Chief  Justice  Richardson  says 
in  this  connection:  "It  is  perfectly  well  settled  that  a  consideration  expressed 
in  a  deed  cannot  be  disproved  for  the  purpose  of  defeating  the  conveyance, 
unless  it  be  npon  the  ground  of  fraud." 

The  case  of  Rhine  v.  Ellen,  36  Cal.  362,  was  an  action  for  the  purchase 
money  for  the  sale  of  a  mine.    The  mine  was  sold  to  several  parties  for  $32,- 
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000.  In  the  petition  it  was  averred  that  the  defendant,  Ellen,  bought  one* 
eighth  part,  and  was  to  pay  therefor  $4,000,  and  that,  instead  of  the  consid- 
eration being  Jointly  due  from  all  tlie  grantees,  each  one  was  to  pay  his  pro- 
portionate share.  The  defendant  denied  the  consideration  to  be  as  alleged  by 
plaintiff,  but  says  that  if  after  one  year  he  should  elect  to  take  the  share  then, 
he  was  to  pay  for  it,  but  if  he  declined  to  take  it  then  plaintiff  was  to  pay 
him  for  all  moneys  expended  by  him  in  organizing  a  stock  company  to  oper- 
ate the  mine,  and  all  assessments  and  expenses  p^d  for  improving  it.  The 
distinction  between  that  action  and  this  one  is  best  shown,  perhaps,  by  quot- 
ing a  poi-tion  of  the  opinion:  "The  action  is  not  brought  upon  any  express 
covenant  or  promise  found  in  the  instrument.  The  promise  is  implied  by 
law  from  facts  shown  dehors  the  instrument,  and  contrary  to  its  express  ac- 
knowledgment. ♦  ♦  *  In  fact  the  suit  is  not  upon  the  conveyance  at  all. 
The  whole  agreement  relied  on  for  the  recovery  is  outside  of  the  conveyance, 
and  that  instrument  is  not  offered  as  the  contract  sued  on.  But  it  is  offered 
for  a  collateral  purpose,  as  an  item  of  evidence,  to  show  a  performance  on  his 
part.  *  ♦  *  The  words  of  conveyance  of  land  are  the  operative  words  of 
the  contract,  and  constitute  the  contract  itself.  But  the  acknowledgment  of 
payment  of  the  consideration  and  of  its  amount  are  but  the  acknowledg- 
ment of  the  existence  of  facts.  The  former  cannot  be  contradicted,  but  the 
latter  maybe  shown  to  be  otherwise  than  as  acknowledged."  We  have  ex- 
amined the  authorities  carefully,  and  stated  them  at  considerable  length,  to 
show  that  they  do  not  sustain  the  theory  contended  for  by  plaintiffs. 

The  evidence  offered  of  a  parol  contract  in  this  action  not  only  tends  to 
change  radically  the  consideration  of  the  indenture,  which  would  probably  be 
permissible,  but  it  defeats  and  destroys  the  written  contract  itself.  This  ac- 
tion was  brought  to  recover  money  had  and  received  out  of  the  estate  of  John 
N.  Miller,  deceased,  and  appropriated  wrongfully  to  defendant's  own  use.  In 
their  petition  plaintiffs  claimed  that  the  "pretended  deed"  was  obtained  from 
them  by  deception,  misrepresentation,  and  fraud.  The  charge  of  fraud  was, 
however,  abandoned  at  the  trial  of  this  action.  Of  course,  if  that  had  been 
established,  an  action  could  have  been  sustained.  It  was  tried  on  the  theory 
that  plaintiffs  were  entitled  to  one-half  of  the  value  of  the  estate  under  a  parol 
contract.  If  there  had  been  no  contract  or  conveyance  that  would  have  been 
Mary  E.  Edgerton's  share  in  the  estate,  as  one  of  the  heirs  of  John  N.  Miller. 
It  is  not  disputed  that  there  was  a  contract  entered  into  between  the  parties 
about  the  estate  after  Miller's  death.  The  defendant  claims  that  it  was  all 
expressed  in  writing.  The  plaintiffs  say,  and  introduced  evidence  and  tried 
the  action  on  the  theory,  that  there  was  a  contemporaneous  parol  contract 
about  the  consideration,  different  from  that  expressed  in  the  deed.  Let  us  ex- 
amine the  part  of  the  deed  relating  to  its  consideration.  First  it  provides 
"that  the  said  Mary  E.  Edgerton,  and  William  Edgerton,  her  husband,  for 
and  in  consideration  of  the  sum  of  thirteen  hundred  and  twenty-one  dollars 
to  them  duly  paid  by  Mary  V.  Miller,  and  other  considerations  hereinafter 
mentioned,  do  by  these  presents  sell,"  etc.  The  other  considerations  are  fur- 
ther set  forth  in  the  deed  as  follows:  "It  is  further  agreed  and  understood 
that  said  Mary  Y.  Miller  agrees  and  promises  to  settle  the  estate  of  said  John 
N.  Miller,  deceiised,  and  apply  the  proceeds  thereof  in  accordance  with  the 
terms  and  stipulations  of  a  certain  instrument  drawn  by  direction  of  the  said 
John  N.  Miller  in  his  life-time,  dated  August  15,  1882,  and  intended  by  him 
as  his  last  will  and  testament,  but  not  signed  by  him,  and  the  said  promise 
and  agreement  of  said  Maiy  V.  Miller  to  so  settle  and  apply  the  proceeds  of 
said  estate,  as  directed  in  said  will,  and  the  contract  of  the  parties  hereto,  in- 
dorsed on  said  will,  forms  a  part  of  the  consideration  for  this  conveyance." 

The  parts  of  the  will  that  are  applicable  are  as  follows:  "I  give,  devise, 
and  bequeath  unto  my  beloved  wife,  Mary  V.  Miller,  the  homestead  property 
where  I  now  live,  in  Baxter  Springs,  Kansas,  also  my  household  property  of 
v.l5p.no.l4 — 57 
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every  description,  and  all  ray  otlier  personal  property,  excepting  my  moneys  and 
credits;  and  also  one  thousand  dollars  in  money  to  be  paid  her  by  my  executors 
hereinafter  named,  to  have  and  to  hold  the  same,  to  her  and  her  executors  and 
administrators  and  assigns,  forever.  I  give  and  bequeath  to  my  adopted 
daughter,  Mary  E.  Edgerton,  three  hundred  dollars  at  my  wife's  decease,  un- 
less she  shall  choose  to  pay  it  sooner.  I  give  and  bequeath  to  my  beloved 
wife,  Mary  V.  Miller,  all  the  residue  of  ray  personal  propoi-ty  for  her  use  and 
benefit  so  long  as  she  shall  remain  my  widow.  And,  lastly,  I  do  nominate 
and  appoint  my  said  wife,  Mary  V.  Miller,  to  be  my  executrix  of  this  my  last 
will  and  testament." 

The  contract  indoi*sed  on  the  back  of  same  was  as  follows:  "Know  all  men 
by  these  presents,  that  we,  Mary  V.  Miller,  Mary  E.  Edgerton.  and  William 
Edgerton,  the  sole  heirs  of  or  to  the  estate  of  John  N.  Miller,  deceased,  do 
here  enter  into  a  solemn  agreement  that  his,  (the  said  John  N".  Miller's)  last 
will  and  testament,  as  dictated  by  him,  and  not  signed  as  appears  in  the  above 
and  foregoing  instrument,  be  carried  into  effect  as  nearly  as  possible  accord- 
ing to  his  expressetl  provisions,  and,  further,  that  after  his  funeral  expenses 
and  just  debts  are  paid,  and  the  several  donations  that  are  made  by  said  will 
are  paid  out,  that  the  income  of  his  estate,  except  that  that  is  needed  for  the 
maintenance  of  his  widow,  shall  be  used  for  charitable  purposes,  mostly  the 
education  of  poor  children;  it  being  the  fervent  desire  that  the  aim  and  am- 
bition of  his  very  busy  life  be  now  answered,  that  the  income  of  his  estate  be 
used  to  relieve  suffering,  and  to  assist  in  educating  those  who  cannot  educate 
themselves." 

We  suppose  it  will  be  conceded  that  the  instrument  intended  as  the  last  will 
of  John  N.  Miller,  and  the  contract  indorsed  thereon,  are  a  part  of  this  con- 
tract or  conveyance.  They  all  constitute  but  one  contract.  They  were  evi- 
dently treated  as  such  by  the  parties,  and  the  unfinished  will,  and  the  contract 
indorsed  thereon,  are  as  much  a  part  of  this  contract  signed  upon  the  four- 
teenth day  of  September,  1882,  as  though  they  had  been  written  out  in  full, 
and  embodied  in  its  face. 

It  has  been  said  that  the  doors  have  been  thrown  open  wide  when  the  con- 
sideration of  a  deed  is  to  be  inquired  about,  and  that  oral  evidence  is  admis- 
sible to  show  its  actual  consideration;  but,  in  the  absence  of  fraud,  accident, 
and  mistake,  it  has  this  limitation  at  least.  Such  evidence  is  not  competent 
when  it  alters  and  defeats  the  deed  itself.  In  that  case  all  contemporaneous 
stipulations  and  agreements  are  merged  in  the  written  instrument,  and  can- 
not be  established  by  parol  evidence.  The  oral  evidence  admitted  on  the 
trial,  in  effect,  would  change^this  instrument  from  a  deed,  which  it  purports 
to  be,  into  an  agreement  whereby  the  defendant  is  bound  to  reduce  the  estate 
to  money,  and  give  the  plaintiff  one-half  of  the  proceeds,  without  compensa- 
tion for  services  in  so  doing.  This  indenture  not  only  conveyed  all  the  inter- 
est the  plaintiffs  had  in  the  estate  of  John  N.  Miller  to  defendant,  but  it  was, 
in  addition  thereto,  a  contract  which  provides  for  the  application  of  its  pro- 
ceeds. The  very  consideration  of  the  conveyance  mentioned  on  its  face  is  a 
written  contract  of  the  parties.  It  stipulates  that  the  income  of  the  estate 
shall  be  used  to  relieve  suffering,  and  assist  in  educating  those  who  cannot 
educate  themselves. 

'  The  plaintiffs  claim  by  virtue  of  a  parol  agreement  that  one-half  of  the  es- 
tate is  to  be  paid  to  them  as  a  consideration  for  their  deed  to  defendant.  They 
ask  that  it  shall  defeat  and  destroy  their  written  contract  made  at  the  same 
time.  This  ought  not  to  be  allowed.  Their  pretext  for  this  is  that  it  is  a 
part  of  the  consideration  of  a  deed,  and  therefore  it  can  be  contradicted. 
Their  reason  assigned  is  not  sound.  The  consideration  of  a  deed  may  be  con- 
tradicted in  certain  cases  to  be«ure,  but  this  contract,  although  a  part  of  the 
consideration,  still  retains  its  nature,  and  should  be  governed  by  the  ordinary 
rules  relating  to  contracts  in  writing.     It  follows  that  the  evidence  admitted 
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to  establish  a  contemporaneous  parol  agreement  was  incompetent;  it  was  er^ 
ror  to  admit  it. 
We  recommepd  that  the  judgment  of  the  court  below  be  reversed. 

By  this  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  766) 

Clark  -o.  Montfort. 

{Supreme  Court  of  Kansas.    December  10,  1887.) 

Attachment— Dissolution— Tedth  of  Affidavit— Action  foe  Rent. 

An  attachment  issued  in  an  action  to  recover  rent  for  farming  land  is  subject  to 
the  general  rule  in  respect  to  a  discharge,  for  the  reason  that  it  is  not  true,  as  stated 
in  the  affidavit  for  attachment  that  the  rent  is  due  and  unpaid. 

(SyUabiis  by  Simpson,  C) 

Commissioners'  decision.  Error  to  district  court,  Johnson  county;  J.  P. 
HiNDMAN,  .Judge. 

John  T.  Little,  B,  P.  Noteman,  and  S,  T.  Seaton,  for  plaintiff  in  error. 
A .  Smith  Deveney,  for  defendant  in  error. 

Simpson,  C.  A  motion  was  filed  to  discharge  the  attachment  issued  ill  this 
case,  for  the  reason  "  that  it  is  not  true  that  at  the  commencement  of  this  action, 
nor  at  the  time  of  the  issuance  of  said  order  of  attachment  in  this  cause,  the 
said  defendant  w;is  indebted  to  the  plaintiff  herein  in  the  sum  of  $365,  nor  in 
any  other  sum  of  money. "  The  plaintiff  sued  for  the  yearly  rent  of  a  leased 
farm,  and  caused  an  attachment  to  issue,  and  he  levied  on  the  crops  growing 
and  gathered,  under  section  28,  c.  55,  Comp.  Laws  (Dassler)  1885,  alleging  as 
a  cause  for  the  attachment  that  the  sura  of  $365,  one  year's  rent,  was  due 
and  unpaid.  The  court  below  heard  the  evidence  on  the  motion  to  discharge, 
and  sustained  it,  and  this  is  the  error  complained  of  here.  It  is  urged  that 
this  ground  of  attachment  cannot  be  inquired  of,  because  that  is  the  cause  of 
action,  and,  if  the  court  should  discharge  the  attachment,  it  would  be  virtu- 
ally a  decision  of  the  cjise  on  its  merits.  ' 

Without  stopping  to  point  out  the  distinction  between  a  ruling  on  a  mere 
ancillary  question  and  a  decision  on  its  merits,  we  have  only  to  refer  counsel 
to  what  is  printed  in  their  own  brief  as  the  declaration  of  this  court  in  the 
case  of  Bundrem  v.  Derm,  25  Kan.  430,  and  to  declare  that  we  are  bound  and 
concluded  by  the  opinion  in  that  case.  It  but  announces  the  familiar  law  of 
the  state,  and  the  ruling  of  the  learned  judge  below  was  in  accord  with  it,  and 
must  be  affirraed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  46) 

Kansas  City,  St.  J.  &  C.  B.  R.  Co.  t?.  Rudebaugh. 

{Supreme  Court  of  Kansas.    December  10,  1887.) 

1.  Abatement — Objectiokb  to  Jdbisdiction — Waiver  op  Defect. 

Where  an  action  against  a  railroad  company  is  brought  under  the  provisions  of 
section  60,  Code  Civil  Proc,  before  a  justice  of  the  peace,  and  judgment  is  rendered 
against  said  company,  and  an  appeal  taken  to  the  district  court,  and  said  cause  is 
again  tried,  without  objection  to  the  jurisdiction  of  the  court,  and  judgment  is 
again  rendered  against  the  defendant,  and  thereupon  the  defendant  moved,  for  a 
new  trial,  upon  tlie  ground  that  the  court  had  no  jurisdiction,  held^  that  the  objeo- 
tion  to  the  jurisdiction  comes  too  late  to  be  available. 
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2.  Cabriebs— Of  Fassenoebs— Passekgbbs'  EFFEcrs—LtMiTiNO  Liability  by  SnpULA- 

TioN  ON  Ticket.  ' 

Where  a  liiiiiiation  is  inserted  in  a  railroad  ticket,  limiting  the  liability  of  the 

company  to  $100  in  case  of  loss  of  baggage  checked  bv  virtue  of  the  purchase  of 

said  ticket,  held,  that  said  limitation  is  not  binding  on  the  purchaser  of  said  ticket 

unless,  with  a  knowledge  of  such  limitation,  he  agrees  to  it.^ 
(Syiiahvs  by  Clogstoti^  C.) 

Commissioners*  decision.  Error  to  district  court,  Atchison  county;  Datid 
Mabtin,  Judge. 

This  action  was  brought  by  the  defendant  in  error,  before  a  justice  of  the 
peace  in  Atchison  county,  to  recover  the  value  of  a  trunk  and  its  contents. 
Trial,  and  judgment  for  the  plaintiff,  and  the  defendant  appealed  to  the  dis- 
trict court  of  Atchison  county.  Trial  by  the  courf,  findings  of  fact  and  con- 
clusions of  law,  and  judgment  thereon  in  favor  of  the  plaintiff,  defendant  in 
error,  for  $211.25  and  costs,  and  defendant  brings  the  case  here  for  review. 
The  opinion  states  the  facts. 

E.  S.  Gosney  and  Jackson  &  Royse,  for  plaintiff  in  error.  TonUinson  <& 
Eaton,  for  defendant  in  error. 

Clogston,  0.  This  action  was  brought  to  recover  the  value  of  a  trunk  and 
its  contents,  which  plaintiff  in  error  received  as  baggage  to  be  transported 
over  its  road  and  connecting  lines  to  Mitchell,  Dakota  Territory.  The  find- 
ings of  fact  by  the  court  show  the  following:  That  on  the  twenty-eighth  day 
of  August,  1884,  plaintiff,  defendant  in  error,  desiring  to  go  from  Atchison 
to  Mitchell,  Dakota  Territory,  applied  to  the  defendant  at  Atchison  for  a 
ticket  from  Atchison  to  Mitcliell,  and  was  by  the  agent  informed  of  the  price 
of  a  ticket  or  fare  between  said  points,  which  amount  the  plaintiff  paid,  and 
was  given  a  ticket.  The  ticket  received  by  the  plaintiff  was  what  is  called  a 
"skeleton  ticket,"  with  coupons  attached,  giving  the  names  of  the  different 
roads  over  which  plaintiff  would  travel  In  going  from  said  Atchison  to  said 
Mitchell.  At  the  time  of  receiving  said  ticket  the  agent  made  no  statement 
of  the  contents  of  the  ticket  to  the  plaintiff,  and  she  made  no  examination  of 
the  ticket.  The  heading  of  the  ticket  contained  these  words:  "Special  lim- 
ited ticket.     Good  for  one  continuous  first  class  passage,  when  ( ) 

stamped  by  the  company's  agent,  subject  to  the  following  contract:  In  sell- 
ing this  ticket  for  passage  over  other  roads,  this  company  acts  only  as  agent, 
and  assumes  no  responsibility  beyond  its  own  line.  None  of  the  companies 
represented  in  this  ticket  will  assume  any  liability  on  baggage  except  for  wear- 
ing apparel,  and  then  only  for  a  sum  not  exceeding  $100."  Below  this 
printed  matter  was  left  a  blank  space  for  the  signature  of  the  purchaser,  and 
also  for  a  witness.  Plaintiff  was  not  required  to  and  did  not  sign  said  ticket, 
and  it  was  not  witnessed  or  signed  by  any  one.  No  reduction  of  fare  was 
made  by  reason  of  the  stipulation  contained  in  the  ticket.  This  ticket  was  for 
a  passage,  first,  over  the  defendant's  road  from  Atchison  to  Council  iiluffs; 
from  Council  Bluffs,  over  the  Chicago  &  Northwestern  Kailway  and  the  Sioux 
City  A;  Pacific  Railroad,  to  Sioux  City;  from  Sioux  City,  over  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway,  to  Mitchell,  Dakota.    After  receiving  this  ticket, 

*  With  regard  to  the  limitation  .of  the  liability  of  a  carrier,  a  distinction  is  to  be  made 
between  a  bill  of  lading  for  the  shipment  of  goods  and  a  passenger  ticket  for  the  car- 
riage of  a  traveler  and  his  baggage.  The  latter  is  ordinarily  regarded  as  a  mere  voucher, 
and  a  passenger  is  not  bound  by  a  special  contract  embodied  in  the  ticket  for  the  car- 
riage of  his  baggage,  when  he  has  no  notice  that  the  ticket  is  intended  for  anything 
more  than  a  voucher,  or  the  circumstances  are  not  such  as  to  make  the  omission  to 
read  the  conditions  of  the  ticket  negligence  per  ae,  Mauritz  v.  Railroad  Ck>.,  23  Fed. 
Rep.  7j86.  But  see  Bethea  v.  Railroad  Co.,  (S.  C.)  1  S.  E.  Rep.  372.  As  to  the  limita- 
tion of  a  carrier's  liability  by  stipulations  in  a  bill  of  lading,  see  Railroad  Co.  v.  Tra- 
wick,  (Tex.)  4  S.  W.  Rep.* 568;  Hill  v.  Railroad  Co.,  (Mass.)  10  N.E.  Rep.  836;  Grogan 
V.  Express  Co.,  (Pa.)  7  Atl.  Rep.  134. 
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the  plaintiff  presented  it  to  the  baggage  agent  at  the  union  depot  at  Atchison, 
and  with  it  her  trunk,  containing  tlie  usual  wearing  apparel  of  the  plaintiff, 
and  requested  that  the  same  be  checked,  which  was  done,  and  she  received  a 
check  for  the  transportation  of  said  trunk  from  Atchison  to  Mitchell  over  the 
lines  named  in  said  ticket.  Plaintiff  boarded  the  defendant's  train  at  Atchi- 
son, and  defendant  took  charge  of  and  placed  said  baggage  upon  tlie  train, 
and  the  same  was  transported  to  Council  Bluffs.  Wlien  it  arrived  there  the 
trunk  was,  by  the  defendant's  agents  in  charge  of  the  train,  assisted  by  the 
employes  of  the  union  depot  at  Council  Bluffs,  unloaded  from  the  baggage 
car,  and  placed  upon  a  truck  for  the  purpose  of  being  transported  into  the 
depot.  The  defendant  had  also  recei  ved  as  baggage,  somew  here  between  Atch- 
ison and  Council  Bluffs,  a  box  containing  three  jugs  of  sulphuric  acid.  The 
top  of  this  box  was  covered  with  a  cloth  only.  In  unloading  the  baggage, 
this  box  was  placed  on  the  top  of  the  truck  containing  the  trunk  of  the  plain- 
tiff, and  in  this  condition  the  truck  was  rolled  into  the  bs^gage-ix)om  of  the  union 
depot  by  the  employes  of  said  depot,  and,  in  removing  the  baggage  from  the 
truck,  they  first  attempted  to  remove  the  box  containing  the  sulphuric  acid, 
and  the  contents  of  one  of  the  jugs  was  spilled,  and  run  over  the  baggage  and 
the  trunk  of  the  plaintiff,  the  acid  escaping  by  reason  of  the  cork  having  been 
eaten  up  or  destroyed  by  the  acid,  and  the  trunk  and  its  contents  were  satu- 
rated by  the  acid,  and  all  of  its  contents  destroyed  and  burned  up,  save  and  ex- 
cept two  or  three  articles.  Plaintiff,  on  arriving  at  her  destination,  presented 
her  check,  and  was  informed  that  h^r  trunk  had  not  arrived ;  whereupon  she 
went  to  a  hotel,  and  remained  nine  days,  at  an  expense  of  91L25,  waiting  for 
her  trunk  to  arrive.  Finding  that  it  did  not  come,  she  returned  to  Council 
Bluffs,  and  there  learned  of  the  destruction  of  the  baggage,  and  the  articles 
saved  therefrom  were  turned  over  to  her.  Afterwards  she  returned  to  Atch- 
ison, and  commenced  this  action  for  the  value  of  the  trunk  and  its  contents. 

The  firot  objection  to  this  judgment  is  that  the  court  had  no  jurisdiction  of 
the  defendant;  contending  that^s  this  action  was  brought  under  section  50, 
Code  Civil  Proc.,  it  (the  defendant*  did  not  come  within  the  provisions  of 
said  section,  under  the  facts  shown  in  this  case.  The  evidence  shows,  and 
the  court  found,  that  the  defendan);  run  its  train  over  its  main  line  in  Mis- 
souri, and  at  Atchison  crossed  the  bridge  owned  by  the  bridge  company  to  the 
union  depot,  over  the  tracks  owned  by  the  Union  Depot  Company,  which 
company  was  composed  of  seven  railroad  companies,  among  which  was  the 
defendant.  Defendant  backed  its  train  over  the  bridge  to  the  union  depot, 
where  it  received  baggage  and  passengers  for  ti'ansportation  over  its  line.  No 
evidence  was  shown  that  there  was  any  lease  by  which  the  defendant  run  its 
trains  over  the  bridge,  and-  to  the  depot  at  Atchison.  Under  this  evidence, 
the  defendant  insists  that  it  cannot  be  sued  in  the  county  of  Atchison,  for  the 
reason  that  it  does  not  lease,  own,  or  control  any  line  of  road  in  the  city  of 
Atchison.  The  record  shows  that  this  action  was  brought  in  justice's  court, 
and  appealed  by  defendant  to  the  district  court,  where  the  case  was  tried  upon 
the  bill  of  particulars  as  filed  in  the  justice's  court.  Nowhere  does  the  record 
disclose  any  objections  to  the  jurisdiction  of  the  court,  either  before  the  jus- 
tice of  the  peace  or  the  district  court;  and  the  first  objection  made  to  the  juris- 
diction of  the  court  was  made  in  the  motion  for  a  new  trial.  This  seems  to 
us  to  be  too  late  to  raise  that  question.  If  the  defendant  desired  to  challenge 
the  jurisdiction  of  the  court,  it  ought  to  have  done  so  at  an  earlier  period  in 
the  history  of  this  case.  Miller  v.  BogarU  19  Kan.  117;  Railroad  Co,  v. 
Akers,  4  Kan.  453;  Shmter  v.  Finn,  19  Kan.  114. 

The  second  reason  assigned  why  this  judgment  should  be  reversed  or  modi- 
fied is  that  the  ticket  issued  by  the  defendant,  and  under  which  this  baggage 
was  checked,  was  a  contract  limiting  the  liability  of  the  defendant,  in  ciise  of 
loss  of  baggage,  to  $1(K).  It  is  perhaps  true  that  the  defendant  might,  by  a 
special  contract,  limit  its  liability  so  as  not  to  be  responsible  in  case  of  loss  of 
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baggage  beyond  a  given  sum,  pravided  the  contract  was  a  reasonable  restric- 
tion. In  tliis  case,  there  was  no  contract  on  the  part  of  the  plaintiff,  and  no 
knowledge  was  conveyed  to  her  of  any  intention  on  the  part  of  the  defendant 
to  limit  its  liability,  save  and  except  what  the  tjcket  itself  contained;  and  this 
was  not  read,  or  its  contents  made  known,  to  the  plaintiff.  Can  this  be  called 
or  implied  a  contract?  We  think  that  before  the  plaintiff  can  be  bound  by 
the  declarations  in  the  ticket  for  transpoitation  on  a  passenger  train,  the 
restrictions  or  limitations  sought  to  be  made  must  be  known  to  her,  and  she 
must  have  accepted  the  ticket  with  a  full  knowledge  of  the  restrictions  con- 
tained therein.  This  ticket  contained  a  blank  for  the  signature  of  the  pur- 
chaser, and  that  signature  was  to  be  witnessed  by  some  one.  This  was  not 
done  in  this  case.  The  object  of  tliat  blank  space  being  left  there  was,  doubt- 
less, that  the  attention  of  a  purchaser  might  be  called  to  the  conditions  of  tlie 
ticket,  and  when  called  to  sign  it  he  would  then  know  its  contents.  This 
would  constitute  a  contract  between  them,  but  without  it  there  would  be  no 
contract,  and  no  restriction  or  limitation  of  the  liability  of  the  company.  The 
ticket  is  not  a  contract  of  itself;  it  is  simply  evidence  of  a  contract.  Law- 
son,  Cont.  §§  106,  107.  Before  the  giving  of  this  ticket  there  was  nothing 
said  between  the  parties  that  one  was  to  limit  his  liability  under  certain  con- 
ditions or  circumstances,  and  consequently  the  ticket  could  not  be  evidence 
of  a  contract  that  did  not  exist.  Again,  where  a  person  purchases  a  ticket, 
he  does  not  expect  that  thereby  he  is  making  a  contract  limiting  the  liability 
of  the  railroad  company,  but  simply  that,  he  is.receiving  a  check  showing  that 
the  fare  has  been  paid  over  the  line  to  the  place  of  destination,  wherever  that 
may  be.  Railroad  Co.  v.  Campbell,  3Q  Ohio  St.  657;  Railroad  Co.  v.  Fra^ 
loff,  100  U.  S.  24;  Railroad  Co.  v.  Roach,^  35  Kan.  740, 12  Pac.  Rep.  93,  and 
cases  there  cited. 

But  defendant  insists  that  this  baggage  was  not  destroyed  or  injured  while 
in  its  possession  or  under  its  control,  but  after  it  had  been' transferred  to  the 
employes  of  the  union  dopot  at  Council  Bluffs.  True,  the  baggage  was  in 
the  union  de[)ot  when  it  was  destroyed,  but  it  was  there  in  the  same  condi- 
tion that  it  was  left  or  placed  in  by  the  agents  of  the  defendant.  Its  em- 
ployes had  placed  it  upon  the  truck,  and  after  it  was  placed  there,  with  other 
baggage,  nothing  was  done  to  it  by  the  employes  of  the  union  depot  company 
to  cause  its  destruction,  but  it  was  destroyed  by  reason  of  improper  baggage 
having  been  placed  on  top  of  the  trunks,  the  contents  of  which  when  placed  in 
the' depot  were  spilled  over  the  baggage,  thus  destroying  it.  Then  it  was  the 
act  and  negligence  of  the  defendant  that  caused  the  injury.  It  had  received 
a  box  not  in  condition  to  be  taken  as  baggage,  containing  a  jug  of  acid,  which 
was  liable  to  be  broken,  and  its  contents  spilled-  over  the  baggage,  and  had 
carelessly  and  negligently  placed  such  box  on  the  trunk  of  the  plaintiff. 
Without  passing  upon  the  question  as  to  the  liability  of  the  defendant  had  the 
baggage  been  transferred  to  a  connecting  line,  and  then  by  the  negligence  of 
the  employes  of  said  connecting  line  the  baggage  had  been  lost,  we  hold  that 
the  defendant,  by  its  negligence  and  carelessness,  caused  the  destruction  of 
this  baggage,  and  is  liable  therefor. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  120) 

Stout  and  others  v.  McLachlin  and  others. 

(Supreme  Court  of  Kansas.    December  10,  1887.) 

1.  MECHANic'a  Lien — Who  may  Claim— Goods  Ordered  by  Contractor. 

Where  mill-owners  contract  with  A.  to  change  their  mill  froju  an  old  to  a  new 
process,  and  A.  agrees  to  make  such  chanjje,  and  furnish  all  the  material  and  ma- 
chinery, and  to  guaranty  results  before  said  mill-owners  are  to  pay  for  said  work; 


Digitized  by 


Google 


Kan.]  STOUT  v.  m'lachlix.  903 

but  A.,  without  the  authority  or  knowledge  of  the  inill-ownVre,  orders  the  mill 
luachinery  necessary  to  make  said  change  of  the  plaintiffs  in  the  name  of  the  mill- 
owners;  and  said  plain Ufifs  bill  and  ship  said  machinery  to  said  mill-owners,  but 
said  machiuery  is  received  by  A.,  and  placed  in  the  mill;  and.  when  the  mill  is 
completed,  plaindtfs  demand  pavuient  of  the  mill-owners  for  the  purchase  price  of 
said  maciiinery,  and  this  dcman<)  is  the  first  notice  or  knowleiige  said  mill-owners 
have  that  A.  had  ordered  said  mill  machinery  in  their  name;  and  when  payment 
is  refnseii,  but  more  than  60  days  after  the  cumpletion  of  the  mill,  plaintitl^  file  a 
mechanic's  lien  upon  said  mill  property  as  contractors  furnishing  said  machinery, 
and  afterwards  bring  this  action  to  foreclose  said  Hen :  heid,  that  the  court  com« 
mitted  no  error  in  finding  for  the  defendant  upon  said  facts. 

2.  Same — Chabgino  Goods  to  Owner — Evidence  of  Citstom. 

And  it  would  hiakeno  ditferenceeven  if  plaintitts  had  adopted  a  custom  by  which 
they  charged  all  mill-owners  for  the  machinery  ordtjred  by  millwrights  or  contrac- 
tors, required  in  changing  or  repairing  tiiills,  without  they  also  sJiow  that  such 
custom  was  known  to  the  mill-owners,  and  that  they  contracted  for  such  re|>aira 
with  reference  thereto. 

3.  Same— Payment  of  Freight  by  Owner. 

And  the  fact  that  the  machinery  is  billed  and  shipped  to  said  mill-owners,  and 
the  freight  bill  is  paid  by  them,  would  not  constitute  a  ratification  of  A.'s  order  and 
purchase  in  their  name,  unless,  at  the  time,  they  also  had  knowledge  that  A.  had 
ordered  the  machiuery  in  their  name. 

(Syllahus  by  Ctogstcm,  C.) 

Commissioners'  decision.  Error  to  district  court,  Miami  county;  W.  B. 
Waqstaff,  Judge. 

The  Barnard  &  Leas  Manufacturing  Company  commenced  thsir  action 
against  McLachlin  Bros,  to  recover  for  the  value  of  certain  mill  machinery 
alleged  to  have  been  sold  and  delivered  by  them  to  the  defendants,  and  pray- 
ing for  a  foreclosure  of  a  mechanic's  lien  on  the  milling  property  of  McLaob- 
lin  Bros.,  situated  at  Paola,  Kansas,  and  all  of  the  plaintifCs  in  error  were 
made  defendants,  except  Stout,  Mills  &  Temple.  Subsequently,  Stout,  Mills 
&  Temple  commenced  their  action  against  McLachlin  Bros.,  asking  judg- 
ment for  the  value  of  certain  mill  machinery  alleged  to  have  been  sold  and  de- 
livered to  the  defendants,  McLachlin  Bros.,  and  for  the  foreclosure  of  their 
mechanic's  lien  on  the  same  property,  in  which  they  made  all  the  parties  in  the 
fli'st  suit  defendants.  These  two  cases  were  afterwards,  by  order  of  the  court, 
consolidated;  and  afterwards  A.  W.  Walburnand  the  Milwaukee  Dust  Collec- 
tor Manufacturing  Company  filed  theirseparate  answers,  each  alleging  indebt- 
edness for  machinery  sold  and  delivered  by  them  to  the  McLachlin  Bros.,  and 
A.  W.  Walburn,  in  addition,  alleged  that,  he  had  performed  labor  and  fur- 
nished material,  and  both  prayed  for  the  forclosure  of  their  mechanics'  Hens 
on  the  same  milling  property.  By  agreement  of  the  parties,  a  jury  was  waived, 
and  trial  had  by  the  court.  No  special  findings  were  made,  and  none  were  re- 
quested by  either  party.  The  court  found  generally  in  favor  of  the  McLach- 
lin Bros.,  and  against  all  of  the  defendants  except  A.  W.  Walburn,  and  gave 
judgment  in  his  favor  in  the  sum  of  $543.72.  All  of  said  plaintiffs  in  error 
now  complain  of  the  judgment  of  the  court,  and  have  brought  the  case  here 
for  review. 

Thos.  M.  Carroll,  Blair  cfe  Perry,  John  C.  Sfieridan,  and  W,  H.  Browne, 
for  plaintiffs  in  error.  W,  T.  Johnson  and  Benson  ds  Baker,  for  defendants 
in  error. 

0 

Clogston,  C.  The  only  error  alleged  by  the  plaintiffs  is  that  the  court 
erred  in  his  general  findings  in  favor  of  the  defendants.  The  general  rule  so 
often  announced  by  this  court  is  that  where  there  was  any  evidence  given 
tending  to  support  all  the  material  findings  of  the  court,  it  will  not  be  dis- 
turbed ;  or,  in  other  words,  before  this  court  would  be  warranted  in  reversing 
a  case,  there  must  have  been  an  entire  failure  of  evidence  to  support  the  spo- 
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cial  or  general  findings  of  fact,  or  some  one  material  finding  or  element  neces- 
sary to  support  the  judgment.  Governed  by  this  general  rule,  we  will  exam- 
ine the  evidence  in  tliis  case.  ,0n  May  27,  1884,  defendants  entered  into  the 
following  written  contract  with  one  A.  C.  Wilson : 

"First  party  agrees  to  build  them  a  125  bbl.  capacity  roller-mill,  furnishing 
all  material  and  labor,  start  it  up,  guaranty  it  to  make  1  bbl.  flour  from  four 
and  one-lialf  bus.  Ko.  2  Kans-is  City  wheat;  flour  to  be  as  good  quality  aa  any 
mill  in  the  country  can  produce,  and  to  perform  as  good  and  satisfactory  re- 
sults. To  use  all  the  regular  hands  now  employed  by  McLachlin  Bros.,  pay- 
ing them  the  regular  wages  they  are  worth'.  Also  to  draw  plans,  and  super- 
intend the  raising  of  stories  and  roof  of  mill-building,  and  building  bins  on 
top  of  warehouse,  superintending  all  work,  and  completing  same  in  ninety 
days  from  date, — for  the  sum  of  ($4,500)  four  thousand  five  hundred  dollars, 
payable  when  mill  is  completed,  started,  and  the  satisfactory  results  above  ob- 
tained. McLachlin  Bros,  agree  to  furnish  the  building,  and  all  the  old  ma- 
chinery they  now  have  in  use  in  the  mill  that  can  be  used  to  advantage,  but 
to  furnish  nothing  new;  to  furnish  all  material  and  work  necessary  in  raising 
roof  and  stories  of  mill,  and  in  building  bins  on  top  of  warehouse. 

"A.  C.  Wilson. 
"McLachlin  Bros." 

That  afterwards,  on  the  third  day  of  June.  1884,  the  defendants  turned  over 
to  A.  C.  Wilson,  under  said  contract,  their  mill.  On  June  10, 1884,  Wilson  sent 
the  following  order  to  Stout,  Mills  &  Temple,  at  Dayton,  Ohio:  "  Please  send 
H.  M.  McLachlin  &  Bro.,  of  Paola,  l^ansas,  one  pair  double  9x15  rolls  cut  for 
first  and  second  brake,  one  pair  9x24  double,  one  smooth,  and  one  pair  cut  for 
bran.  He  has  a  pair  of  double  9x18  Nordyko  rolls  I  put  in  his  mill  two  years 
ago  for  smooth  roll.  These  rolls  are  sold  on  a  guaranty  to  do  as  good  work 
as  the  rolls  I  put  in  the  Hammond  mill  at  Springfield.  To  be  paid  for  when 
started  up,  unless  he  should  want  ninety  days  on  part  of  the  pay,  then  you  are 
to  give  it."  Similar  orders  to  this  were  sent  to  each  of  the  plaintiffs  in  error 
in  ordering  the  mill  machinery  in  question.  This  machinery  was  charged  to 
McLachlin  Bros,  by  plaintifl's,  and  shipped  in  their  name  to  them  at  Paola, 
Kansas,  and  was  received  by  Wilsyon  and  his  foreman,  and  placed  in  the  mill 
under  Wilson's  contract.  About  the  time  of  the  completion  of  the  mill,  plain- 
tiffs drew  sight  drafts  for  the  price  of  this  machinery,  payment  of  which  was 
refused  by  the  defendants.  To  the  first  of  these  drafts  the  defendants  made 
the  following  reply:  ** Paola,  Kansas,  October  3,  1884. 

"Stout,  Mills  &  TempZe— Gents ;  Yours  to  hand,  and  contents  noted .  Mr. 
Wilson  had  a  contract  to  build  us  a  mill,  payable  only  when  completed  and 
result  obtained.  He  had  no  authority  to  use  our  name  in  any  manner,  nor 
will  we  pay  drafts  for  stuff  ordered  by  him. 

"  Very  truly,  McLachlin  Bros.  ** 

A  similar  notice  was  sent  to  each  of  the  plaintiffs  when  sight  drafts  were 
made  upon  the  defendants  for  like  purchases  of  mill  machinery.  In  reply  to 
this  letter  of  October  3d,  Stout,  Mills  &  Temple  wrote  as  follows: 

"Dayton,  Onio,  October  11,  1884. 

*^ McLachlin  Brothers:  In  reply  to  your  favor,  we  do  not  know  anything 
about  the  matter.  We  took  Mr.  Wilson  to  be  your  agent.  We  billed  and 
shipped  the  goods  to  you.  You  will  please  return  them,  or,  accept  them  as 
billed.      •  Yours,  truly.  Stout,  Mills  .&  Temple." 

The  evidence  of  the  defendants  was  clear  that  they  had  no  notice  or  knowl- 
edge that  the  goods  so  ordered  by  Wilson  were  ordered  in  their  name,  other 
than  what  the  bills  of  lading  or  invoices  may  have  informed  them,  and  as  to 
these  bills  of  lading  and  invoices  they  say  that  when  received,  if  Wilson  was 
present,  they  were  turned  over  to  him  unopened;  if  not  present,  they  were 
opened,  and,  upon  ascertaining  that  they  related  to  machinery  ordered  by  Wil- 
son, they  were  turned  over  to  him  when  he  returned  to  the  work.    It  is  also 
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shown  that  they  paid  the  freight  upon  all  of  this  mill  machinery,  but  that  it 
was  paid  by  them  on  account  of  Wilson,  and  charged  up  to  him  on  his  con- 
tract. The  evidence  further  discloses  that  the  mill  was  completed  about  the 
third  of  October.  All  the  plaintiflFs  were  notified  in  ample  tim^  after  the  com- 
pletion of  the  mill,  so  thfit  they  might  have  filed  subcontractors'  liens,  but  no 
liens  were  filed  until  more  than  60  days  thereafter,  and  then  not  a  subcon- 
tractor's lien,  but  direct  liens  against  McLachlin  Bros,  for  the  goods  deliv- 
ered. Plaintiffs  also  offered  evidence  to  show  that  it  was  a  custom  in  frtr- 
nishing  mill  machinery  and  material  of  the  kind  furnished,  when  ordered  by 
a  millwright  for  the  repair  of  a  mill,  to  ship  the  goods  invoiced  to  the  owner 
or  proprietor  of  the  mill,  and  payment  was  always  demanded  of  such  owner. 

Plaintiffs  insist  that  as  they  established  the  fact  of  the  custom  of  charging 
up  to  the  mill-owner  the  goods  when  ordered  by  Wilson  and  other  millwrights 
who  were  repairing  mills  over  the  country,  and  save  the  agent  a  commission 
on  the  sale  of  the  goods,  this  custom  of  trade  supersedes,  as  far  as  they 
are  concerned,  the  contract  made  by  the  defendants  with  )Vllson,  without 
their  knowledge;  and  we  are  asked,  as  a  matter  of  law,  to  say  that,  by  reason 
of  this  custom  of  trade,  there  was  not  sufficient  evidence  to  sustain  the  find- 
ings and  judgment  of  the  court.  Upon  consideration,  we  think  there  is  no 
foundation  for  this  claim.  It  is  true  that  usage  and  custom,  under  some  cir- 
cumstances, determine  the  liability  of  a  party,  but,  before  it  can,  the  party 
must  have  had  knowledge  of  such  custom.  It  is  only  on  the  ground  that  the 
party  knew  of  the  usage,  and  therefore  supposed  that  he  contracted  with  ref- 
erence to  it,  that  usage  becomes  admissible.  This  knowledge  may  be  inferred 
in  some  cases  from  the  nature  of  the  business.  The  length  of  time  the  cus- 
tom has  been  in  existence,  and  the  fact  that  the  custom  has  become  general 
in  its  application,  and  the  like,  are  competent  to  be  shown.  But  whether 
such  a  state  of  facts  has  been  proven,  is  a  question  of  fact  for  the  court  or 
jury,  and  the  proof  of  usage  can  only  be  received  to  show  the  intention  or  un- 
derstanding of  the  parties,  in  the  absence  of  specific  agreement,  or  to  explain 
the  terms  of  a  written  contract.  In  Partridge  v.  Insurance  Co.,  15  Wall. 
573.  Justice  Miller,  speaking  for  the  court,  said:  "This  usage  is  confined 
to  the  establishment  of  an  implied  contract;  and  when  the  knowledge  of  the 
usage  is  brought  home  to  the  other  party  the  evil  is  not  so  great.  But  when 
it  is  sought  to  extend  the  doctrine  beyond  this,  and  incorporate  the  custom 
into  an  express  contract,  whose  terms  are  reduced  to  writing,  and  are  ex- 
pressed in  language  neither  technical  nor  ambiguous,  and  therefore  needing 
no  such  aid  in  its  construction,  it  amounts  to  establishing  the  principle  that  a 
verbal  contract  may  add  to,  vary,  or  contradict  the-well-expressed  intention  of 
the  parties  made  in  writing.  No  such  extension  of  the  doctiine  is  consistent 
either  with  authority,  or  with  the  principles  which  govern  the  law  of  con- 
tracts." Mr.  Phillips,  in  his  work  on  Evidence,  says:  "Evidence  of  usage 
has  been  admitted  in  the  foregoihg  instance  of  contracts  relating  to  transac- 
tions of  commerce,  trade,  farming,  or  other  business,  for  the  purpose  of  de- 
fining what  would  otherwise  be  Indefinite,  or  to  interpret  a  peculiar  term,  or 
to  explain  what  was  obscure,  or  to  ascertain  what  was  equivocal,  or  to  annex 
particulars  and  incidents  which,  though  not  mentioned  in  the  contracts,  were 
connectotl  with  them,  or  with  the  relations  growing  out  of  them;  and  the  ev- 
idence in  such  cases  is  admitted  with  a  view  of  giving  effect,  as  far  as  can  be 
done,  to  the  presumed  intention  of  the  parties."  (10th  Ed.)  415;  Barnard  v. 
Kellogg,  10  Wall.  383;  Dixon  v.  Durham,  14  Dl.  324. 

Now,  in  this  case,  by  applying  these  rules,  can  it  be  contended  that  the 
judgment  of  the  court  below  ouglit  to  be  set  aside,  where  there  is  an  entire 
failure  to  show  that  the  defendants  had  'any  knowledge  of  the  custom  and 
usage  of  the  plaintiffs  in  their  business  relations  with  millwrights,  or  with 
their  arrangements  with  Wilson,  the  contractor  in  this  case,  and  in  the  face 
of  this  written  contract  between  defendants  and  Wilson?    To  do  otherwise 
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than  to  affirm  this  judgment  would  be  to  allow  this  usage  of  trade  to  step  la 
and  change  the  position  of  the  parties,  and  to  impose  upon  the  defendants 
conditions  and  liabilities  never  contemplated  by  them.  A  new  contract  would 
by  this  means  be  made  for  them,  and  this  cannot  be  done.  The  parties  by 
their  contract  left  nothing  to  be  interpreted  by  the  laws  of  trade.  They  agreed 
to  pay  Wilson  a  certain  stipulated  sum  for  the  completion  of  this  mill;  noth- 
ing was  to  be  paid  until  the  work  was  satisfactorily  finished.  Wilson  agreed 
to  furnish  all  labor,  material,  and  machinery  to  do  the  work  with.  This  was 
definite  and  certain;  no  misunderstanding  could  arise  that  required  customer 
usage  to  interpret  or  make  it  plain. 

Plaintiffs,  however,  say  that  they  thought  that  Wilson  was  the  agent  of  the 
defendants,  and  treated  his  order  as  the  order  of  the  defendants,  and  say  that 
they  would  not  have  sold  the  goods  to  Wilson  on  his  own  account.  The  plain- 
tiffs show  more  than  this;  they  show  that  they  had  an  arrangement  with  Wil- 
son and  other  millwrights  by  which  they  could  sell  machinery  for  the  plain- 
tiffs, and  plaintiffs  agreed  with  them  to  retain  a  certain  per  cent,  for  commis- 
sion on  said  sales,  to  be  paid  to  Wilson  or  others  who  ordered  the  machinery. 
In  the  face  of  this,  and  with  this  knowledge,  plaintiffs  insist  that  they  sup- 
posed W^ilson  was  defendant's  agent,  when  in  fact  their  own  declarations  go 
to  prove  that  Wilson,  for  the  purpose  of  seUing  this  machinery,  was  their 
agent,  and  that  this  was  a  sale  through  him  to  the  defendants  under  his  con- 
tract; for  it  is  a  well-established  rule  of  law  that  where  one  party  is  author- 
ized to  sell  a  given  article,  and  is  to  receive  compensation  therefor,  that  he 
cannot  be  treated  and  held  as  the  agent  of  the  purchaser  in  the  same  trans- 
action. Raisin  v.  Clarke  41  Md.  158.  This  question  of  agency  Wiis  a  ques- 
tion of  fact  to  be  found  by  the  court. 

Again,  plaintiffs  contend  that  as  they  charged  the  bill  for  the  machinery, 
and  shipped  the  same,  to  the  defendants,  and  the  machinery  was  afterwards 
put  in  the  defendants'  mill  for  defendants'  l»enefit,  that  they  are  estopped 
from  denying  Wilson's  authority,  and  did  by  their  silence  ratify  the  order  he 
gave  for  the  machinery.  In  this  claim  the  plaintiffs  have  more  grounds  for 
complaint.  We  find  many  of  the  elements  of  ratification  clearly  shown  by 
the  evidence,  and  in  fact  we  see  but  one  element  wanting;  that  is,  the  want 
of  knowledge  by  the  defendants.  In  Bank  v.  Drake,  29  Kan.  311,  it  was 
said:  "The  effect  of  ratification  is  to  create  a  new  contract;  but  a  contract 
implies  assent,  and  how  can  there  be  assent  without  knowledge?"  Again: 
"  While  the  acts  of  an  agent,  though  unauthorized  at  the  time,  may  become 
binding  upon  the  principal  by  ratification  and  adoption,  to  make  such  ratifi- 
cation effectual  it  must  be  shown  that  there  was  previous  knowledge  on  the 
l^art  of  the  principal  of  all  the  material  facts  and  circumstances  attending  the 
act  to  be  ratified;  and,  if  the  principal  assents  to  the  act  while  ignorant  of 
the  facts  attending  it.  he  may  disaflirm  it  when  informed  of  such  facts." 
Express  Co.  v.  Trego,  35  Md.  47;  also  Coombs  v.  Scott,  12  Allen,  493.  The 
defendants,  at  the  time  the  goods  were  shipped,  knew  nothing  of  the  order 
Wilson  had  sent  to  the  plaintiffs,  and,  being  ignorant  of  that  fact,  supposed 
that  the  goods  were  shipped  to  them  because  of  Wilson's  frequent  absence 
from  the  mill,  and  for  his  convenience,  so  that  they  might  be  received  and 
placed  in  the.  mill  at  once.  They  paid  the  freight  bill,  but  charged  the  amount 
to  Wilson;  and,  when  the  knowledge  did  come  to  the  defendants  that  the  plain- 
tiffs sought  to  charge  them  with  the  machinery  so  ordered  by  Wilson,  they 
then  at  once  notified  the  plaintiffs  that  they  had  a  contract  with  Wilson,  and 
that  nothing  was  to  be  paid  until  after  the  completion  of  the  mill,  and  refused 
the  payment  demanded.  This  notice  was  given  plaintiffs  in  ample  time  for 
them  tp  have  protected  themselves  by  filing  subcontractors'  liens,  and  thus 
they  might  have  saved  whatever  was  due  Wilson  on  the  contract  from  the 
defendants.  This  question  of  ratification  is  another  question  of  fact  that  falls 
within  the  rule  set  out  at  the  commencement  of  this  opinion.    It  was  aques- 
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tion  submitted  to  the  court,  and  the  court  found  for  the  defendants.    We 
therefore  cannot  disturb  the  findings  and  judgment  of  the  court. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered. 

.(37  K^,  761)  _ 

,  ^  Finch  v.  Magill. 

{Supreme  Oottrt  of  Kanaa$.    December  10,  1887.) 

MOKTGAOB— FOBBCfLOSURB — PaBTIBS. 

S.,  the  patentee  of  a  tract  of  land,  conveyed  the  same  to  A.,  taking  from  A.  a 
mortgage  to  secure  the  purchase  money ;  and  afterwards  A.  conveyed  said  land  to 
F.,  and,  as  part  consideration,  F.  agreed  to  pay  the  mortgage  debt  due  from  A.  to 
S.;  and,  to  secure  said  payment,  there  was  inserted  into  the  deed  the  following 
words :  **  It  is  fully  agreed  and  understood  by  all  the  said  parties  that  said  tract  of 
land  shall  be  and  remain  fully  bound  to  secure  full  payment  of  the  above  sum  of 
seven  hundred  and  fifty  dollars,  with  interest  on  .the  same;  but,  on  full  payment 
thereof,  this  deed  shall  become  indefeasible  and  absolute;"  and  afterwards  8.  sold 
the  land  to  W.,  and,  as  part  consideration,  W.  agreed  to  pay  the  mortgage  debt  to 
8.,  which  F.  had  agreed  to  pay,  and  W.  went  into  possession  of  the  land,  and  re- 
ceived from  F.  a  contract  in  writing,  which  written  contract  was  afterwards  lost, 
and  not  jilaced  of  record,  and  no  evidence  was  introduced  showing  clearly  the 
nature  and  character  of  this  contract.  No  part  of  the  mortgage  debt  being  paid,  S. 
brought  foreclosure  proceedings,  and  made  A.  and  W.  parties,  and  S.,  at  the  fore- 
closure sale,  purchased  the  land;  and  afterwards  W.  abandoned  the  land,  and  it 
was  afterwaras  duly  conveyed  to  the  plaintiff.  Heid^  that  in  the  absence  of  proof 
clearly  showing  the  nature  and  character  of  the  contract  or  conveyance  from  F.  to 
W.,  it  will*  be  presumed  and  held  to  be  of  as  high  a  character  as  the  conveyance 
from  A.  to  F.,  and  that  whatever  title  F.  had,  was  by  the  said  conveyance  trans- 
ferred to  W.,  and  that  F.  was  not  a  necessary  party  to  the  foreclosure  proceedings 
of  S. 
{Sj/lhbus  by  (Mogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Miami  county;  W.  R. 
Wagstaff,  Judge. 

This  action  was  commenced  by  defendant  in  error  io  quiet  his  title  to  a 
quarter  section  of  land  situate  in  Miami  county,  Kansjis.  Plaintiff  alleged 
that  he  was  the  owner  of  the  land  in  controversy,  and  in  possession  thereof, 
and  that  the  defendant,  plaintiff  in  error,  claimed  to  own  the  east  half  of  said 
land;  that  said  claim  of  title  was  a  cloud  upon  phdn tiff's  title  which  plaintiff 
asked  to  have  removed,  and  his  title  quieted  against  said  defendant.  The  de- 
fendant answered,  denying  plaintiff's  title,  and  setting  up  title  in  himself; 
alleging  that  he  purchased  the  land  from  one  W.  A.  Arnold,  subject  to  a  mort- 
gage given  by  Arnold  to  one  Sharp  of  $750,  and  asked  that  he  be  allowed  to 
redeem  said  land  from  said  mortgage,  and  that  there  be  an  accounting  of  the 
rents  and  profits,  and  that  he  was  willing  and  ready  to  pay  the  balance  found 
due,  if  any,  and  that  Jiis  claim  of  title  was  founded  upon  the  following  con- 
veyance: 

"This  deed,  made  this  seventh  tlay  of  October,  A.  D.  1870,  between  Will- 
iam A.  Arnold,  and  Elizabeth  Arnold,  his  wife,  of  the  first  part,  and  George 
"\V.  Finch,  of  the  second  part,  witnesseth,  that  the  said  William  A.  Arnold, 
and  Elizabeth,  his  wife,  this  day,  for  and  in  consideration  of  the  sum  of  one 
thousiind  dollars,  to  be  paid  in  manner  as  follows,  viz.,  two  hundred  and  fifty 
dollars  in  liand  paid,.receipt  whereof  is  hereby  acknowledged,  and  the  balance, 
consisting  of  seven  hundred  and  fifty  dollars,  to  be  paid  on  a  mortgage  given 
by  said  Arnold  to  Joshua  W.  Sharp,  and  now  of  record  in  the  city  of  Piiola, 
when  said  mortgage  becomes  due,  with  interest  at  ten  per  cent,  per  annum, 
to  be  paid  annually  by  said  Finch,  do  bargain,  grant,  sell,  and  convey  by  these 
presents  unto  the  said  Finch,  his  heirs  and  assigns,  the  east  half  of  the  south- 
west fractional  quarter  of  section  number  fourteen,  (M,)  in  township  sixteen, 
(16,)  of  range  number  twenty-five,  (25,)  situated  in  Miami  county,  and  state 
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of  Kansas,  to  have  and  to  hold  the  said  tract  or  parcel  of  land,  with  all  the 
appurtenances  thereunto  belonging,  unto  the  said  George  W.  Finch,  his  heirs 
and  assigns,  forever,  with  general  warranty  of  title:  provided,  and  it  is  fully 
agreed  and  understood  by  all  said  parties,  that  said  tract  of  land  shall  be  and 
remain  fully  bound  to  secure  full  payment  of  the  above-named  sura  of  seven 
hundred  and  fifty  dollars,  together  with  the  interest  on  the  same;  but  on  full 
payment  thereof  tins  deed  shall  become  indefeasible  and  absolute. 

"In  witness  of  all  of  which  the  said  William  A.  Arnold  and  Elizabet»h.  his. 
wif(^  have  hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written.  William  A.  Arnold.  [Seal. "J 

her 
"Elizabeth    X    Arnold."    [Seal.] 
mark. 

This  action  was  tried  by  the  court,  and  findings  of  fact  and  conclusions  of 
law  and  judgment  for  the  plaintiff,  quieting  his  title  as  prayed. 

Brayman  i&  Sheldon,  for  [)laintiff  in  error.  *J.  A,  Uoag,  for  defendant  in 
error. 

Clogston,  C.  The  facts  as  found  by  the  court,  show  that  one  J.  W.  Sharp 
was  the  patentee  of  the  land,  and  that  he  conveyed  the  same.to  W.  A.  Arnold, 
and  in  part  payment  therefor  received  a  note  for  $1,500,  secured  by  mort- 
gage on  the  land;  that  on  the  seventh  day  of  October,  1870,  Arnold  and  wife 
conveyed,  by  the  instrument  attached  to  defendant's  answer,  the  east  half  of 
the  land  in  controversy  to  the  defendant,  for  a  consideration  of  $1,000;  $250 
cash,  and  $750  with  interest,  to  be  paid  on  the  mortgage  executed  by  Arnold 
and  wife  to  Sharp.  Defendant  went  into  possession  of  the  land,  and  retained 
possession  until  1872,  when  defendant  entered  into  a  contract,  in  writing,  for 
the  sale  and  transfer  of  the  land  to  John  Q.  White;  but  said  contract  was 
never  of  record.  White  took  possession  of  the  land,  and  remained  in  posses- 
sion until  about  the  first  of  .January,  1875.  The  consideration  of  the  contract 
between  defendant  and  White  was  that  White  was  to  pay  the  defendant  $550, 
for  which  sum  he  executed  his  notes,  and  was  also  to  pay  the  Arnold  mortgage 
to  Sharp  of  $750,  which  Finch  had  agreed  to  pay  as  purchase  money  for  the 
land.  White  abandoned  the  land,  and  the  same  remained  unoccupied  until 
1881.  Neither  Finch  nor  White  paid  any  part  of  the  $750  Sharp  mortgage, 
except  one  installment  of  interest,  and  one  year's  taxes  on  the  land.  In  1874 
Sharp  brought  an  action  to  foreclose  the  mortgage,  making  Arnold  and  wife 
and  John  Q.  White  defendants.  A  decree  of  foreclosure  was  entered,  and  the 
land  sold  thereunder,  and  was  purchased  by  Sharp.  Sharp,  by  will,  conveyed 
the  land  to  Davidson,  who  conveyed  the  land  by  deed  to  plaintiff.  In  1881 
plaintiff  took  and  retained  possession  of  the  land,  and  made  valuable  im- 
provements thereon.  The  land  at  the  time  of  the  foreclosure  was  of  the  value 
of  $1,200;  it  is  now  of  the  value  of  $2,500. 

Defendant  now  claims  that  he  was  not  made  a  party  to  the  foreclosure  pro- 
ceedings in  the  suit  by  Sharp;  that  he  still  has  a  title  and  interest  in  the  land, 
and  a  right  to  redeem  from  the  mortgage.  It  will  be  remombered  that  White 
was  in  possession  of  the  land  at  the  lime  of  these  foreclosure  proceedings, 
under  some  contract  in  writing,  and  that  he  had  executed  his  notes  for  the 
balance  of  the  purchase  money  after  deducting  the  Sharp  mortgage.  What 
the  nature  of  this  written  instrument  was,  is  not  clearly  shown  by  the  evi- 
dence. In  fact,  the  only  evidence  given  of  this  instrument  was  by  the  defend- 
ant, and  he  testified  tl^at  it  was  lost,  and  that  he  did  not  recollect  what  it  con- 
tained, or  whether  it  was  signed  by  his  wife,  or  acknowledged,  but  thought 
it  was  a  contract  to  convey  the  land  upon  the  payment  of  the  purchase  money. 
The  burden  of  establishing  the  character  and  nature  of  this  instrument  was 
upon  the  defendant.  He  had  conveyed  the  land  by  some  instrument  to  White, 
White  was  in  possession,  claiming  title  to  the  land.    If  this  contract  or  deed. 
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or  whatever  it  was,  was  of  the  same  character  as  the  conveyance  by  Arnold 
to  Finch,  then  it  would  have  conveyed  all  the  interest,  and  right  that  Finch 
had  to  the  land,  and  White  would  have  been  a  necessary  party  in  the  fore- 
closure; but  Finch  would  not  be.  This  conveyance  from  Arnold  to  Finch  was 
not  an  absolute  conveyance;  It  was  coupled  with  concfltions;  it  was  only  to 
become  absolute  and  indefeasible  upon  the  payment  of  this  8750,  and  that  was 
never  paid;  and,  in  the  absence  of  better  evidence  than  that  given  by  the  de- 
fendant, we  shall  presume  that  the  transfer  of  what  right  Finch  had  to  the 
land  was  of  as  high  a  character  as  that  received  by  him  from  Arnold. 

Taking  into  consideration  the  lapse  of  10  years  since  the  sale  of  the  land 
under  the  mortgage,  its  increased  value,  and  the  fact  that  the  defendant  paid 
no  part  of  the  mortgage  debt,  but  seemingly  abandoned  the  land,  we  do  not 
thiuk  that  he  now  ought  to  be  heard  to  urge  his  right  to  redeem,  when  all  the 
prosumptions  are  against  that  claim.    Fowler  v.  Marshall,  29  Kan.  665. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  tus  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  879)  — — 

Limerick  and  others  v.  Gorham  and  another. 
(Supreme  Ootiri  of  Kansas.    December  10, 1887.) 

Insdrancb— Note  fob  Installment— Action  on— Stipulation  of  Fobfeitubb. 

An  Insurance  company  may  recover  against  a  policy-holder  on  an  installment 
note  for  any  premium  earned  prior  to  any  default  of  the  policy-holder  in  paying 
the  inbtallments,  although  the  policy  stipulates  "that,  in  case  of  non-payment  of 
any  one  of  the  installments  horein  named  at  maturity,  the  company  snail  not  be 
liable  for  loss  during  such  default,  and  the  policy  for  which  the  note  is  given  shall 
lapse  until  payment  is  made  to  the  company." 

iSyUabus  by  the  Court.) 

Error  to  district  court,  Wabaunsee  county;  R.  B.  Spilman,  JUdge. 

The  plaintiffs  in  error  commenced  an  action  on  January  20,  1886,  before  a 
justice  of  the  peace  in  Wabaunsee  county  upon  a  promissory  note,  of  which 
the  following  is  a  copy,  together  with  all  the  indorsements  thereon,  viz.: 

"$ .    For  value  received,  in  policy  No.  150,005,  dated  the  seventh  day 

of  April,  1882,  issued  by  the  Burlington  Insurance  Company  of  Burlington,, 
I  promise  to  pay  to  said  company,  or  order,  at  their  oflSce  in  Burlington,  Iowa, 

twenty-four  dollars  in  installments  as  follows:    Six  dollars  and cents 

upon  the  first  day  of  April,  1883;  and  six  dollars  and cents  upon  the 

first  day  of  April,  1884;  and  six  dollars  and cents  upon  the  first  day  of 

April,  1885;  and  six  dollars  and cents  upon  the  first  day  of  April,  1886, 

without  interest  if  paid  when  due.  And  it  is  hereby  agreed  that  in  case  of  non- 
payment of  anyone  of  the  installments  herein  named  at  maturity,  this  com- 
pany shall  not  be  liable  for  loss  during  such  default;  and  the  policy  for  which 
this  note  wjis  given  shall  lapse  until  payment  is  made  to  the  company  in  Bur- 
lington. And  on  the  event  of  non -settlement  for  time  expired  as  per  terms 
on  short  rates,  the  whole  amount  of  installments  remaining  unpaid  on  said 
policy  may  be  collected.  E.  A.  Gobham. 

"I.  E.  Gobham. 

"Pay  to  Tom  E.  Guest,  without  recourse. 

"John  O.  Mhxer,  Prest. 

"Pay  to  J.  F.  Limerick  &  Co.    Collection  guarantied. 

"Tom  E.  Guest." 

On  January  20,  1886,  the  justice  issued  a  summons  to  the  sheriff  of  Wa- 
baunsee county,  and  also  on  the  same  day  he  issued  another  summons  to  the 
sheriff  of  Shawnee  county.  The  defendants,  E.  A.  and  I.  E.  Gorham,  were 
served  in  Shawnee  county,  and  after  such  service  they  especially  appeared  be- 
fore the  justice  of  the  peace,  and  moved  the  justice  to  dismiss  the  action  for 
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want  of  jurisdiction.  This  motion  was  overruled;  but  they  made  no  other  ap- 
pearance, and  judgment  was  rendered  against  them.  The  ease  was  then 
taken  upon  proceedings  in  error  to  the  district  coui-t  of  Wabaunsee  county. 
The  district  court  reversed  the  ruling  of  the  justice,  but  held  the  case  for  trial 
upon  its  merits.  Trial  had  March  27,  1886,  before  the  court,  without  a  jury. 
Judgment  was  rendered  by  the  court  for  thfi  defendants.  The  plaintiffs  ex- 
cepted, and  bring  the  case  here. 

A.  H,  Case  and  George  O.  Cornell,  for  plaintiffs  in  error.  J,  J,  HitU  for 
defendants  in  error. 

HoRTON,  C.  J.  In  the  case  of  State  v.  Brayman,  it  was  held  that  the 
jurisdiction  of  a  justice  of  the  peace  is  limited  in  civil  actions  to  the  county 
in  which  he  resides,  and  for  which  he  has  been  elected;  and  where  an  action 
is  brought  before  him,  and  service  obtained  upon  one  defendant,  he  has  no 
authority  to  issue  a  summons  in  such  action  to  an  officer  of  another  county, 
thereto  be  served  upon  another  defendant;  and  that  the  provisions  of  the 
Civil  Code  authorizing  the  issuance  of  a  summons  to  a  county  other  than  the 
one  in  which  the  action  is  brought,  are  not  applicable  to  proceedings  before  a 
justice  of  the  peace.  35  Kan.  714, 12  Pac.  Rep.  111.  This  disposes  of  the  al- 
leged error  of  the  district  court  in  reversing  the  decision  of  the  justice  of  the 
peace. 

After  the  defendants  obtained  a  judgment  of  reversal,  the  court  retained  the 
case  fqr  trial  and  final  judgment,  as  in  cases  of  appeal.  Section  566,  Civil  Code. 
To  this  the  defendants  took  no  exception,  and  subsequently  both  parties  ap- 
peared and  announced  themselves  ready  for  trial.  By  agreement  of  the  par- 
ties, a  jury  was  waived,  and  the  case  was  submitted  to  the  court  for  trial.  It 
is  now  too  late  for  the  defendants  to  question  the  jurisdiction  of  the  district 
court.  That  court  is  one  of  original  general  jurisdiction,  and  if  parties  come 
voluntarily  into  that  court  to  litigate  a  matter  of  which  it  could  take  cogni- 
zance, and  which  is  within  the  scope  of  its  jurisdiction,  and  make  no  objection 
to  the  form  of  the  proceedings,  they  will  not  be  heard  to  say  that  the  court 
had  no  jurisdiction,  or  that  its  judgment  is  not  binding.  Reedy  v.  Qift^  2 
Kan.  392;  Jones  v.  School-Dist  8  Kan.  362;  Haas  v.  Lees,  18  Kan.  449;  Miller 
V.  Bogart,  19  Kan.  117;  ShnMer  v.  Finan,  Id.  114. 

On  the  part  of  the  defendants  it  is  contended  that  the  payment  of  the  pre- 
mium installments  mentioned  in  the  note  was  optional  with  the  insured;  and 
that,  as  he  made  default,  the  insurance  company  cannot  recover  upon  the 
note;  that  its  only  remedy  is  the  avoidance  of  the  policy.  Yost  v.  Insurance 
Co.,  39  Mich.  531,  and  Insurance  Co.  v.  Stoy,  41  Mich!  385,  1  N.  W.  Rep. 
877.  We  do  not  think  that  we'are  called  upon  in  this  case,  as  it  is  now  pre- 
sented, to  determine  whether  the  condition  of  forfeiture  for  non-payment  in- 
serted in  the  note  was  a  condition  precedent  to  a  further  continuance  of  the 
policy,  or  a  condition  subsequent  and  merely  voidable  at  the  option  of  the 
company.  The  insurance  policy  for  which-  the  note  was  executed  was  not 
offered  in  evidence,  and  is  not  contained  in  the  record.  If  this  is  a  test  case, 
which  has  been  brought  here  to  determine  the  rights  of  parties  in  a  great 
number  of  claims  awaiting  the  result  of  this  one,  we  ought  to  have  before  us 
the  written  policy,  as  well  as  the  not^  given  by  the  assured.  These  instru- 
ments are  all  parts  of  one  and  the  same  transaction.  They  must  be  resorted 
to  and  treated  as  but  one  instrument  for  the  purpose  of  ascertaining  the 
rights  of  the  parties. 

Again,  there  is  nothing  upon  the  face  of  the  note,  or  in  the  record,  show- 
ing, or  tending  to  show,  that  the  first  year's  premium  was  paid  in  cash,  or 
otherwise  than  by  the  note  in  controversy,  or  that  the  installments  therein 
named  are  for  advance  insurance.  As  the  insurance  policy  is  dated  April 
7,  1882,  and  the  first  installment  of  the  note  was  not  due  until  April  1, 1883, 
it  would  seem  to  us  that  this  installment,  when  it  became  due,  was  for  an 
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eaitied  premium.  Then,  again,  the  note  states  "that  on  the  event  of  non- 
settlement  for  time  expired,  as  per  terms  on  short  rates,  the  whole  amount  of 
installments  remaining  unpaid  on  said  policy  may  be  collected."  If  there 
was  no  cash,  or  other  actual  payment  made  upon  the  policy  for  the  year  com- 
mencing April  7,  1882,  and  ending  in  April,  1883,  and  the  installment  pay- 
able April  1,  1883,  was  not  an  advance  payment,  then,  as  the  risk  began  to 
run  April  7,  1882,  a  part  of  the  premium  therefor  was  earned  prior  to  April 
1,  1883.  From  April  7,  1882,  to  April  1,  1883,  the  policy  was  neither  null, 
nor  void,  nor  suspended.  During  all  that  time  it  protected  the  assured.  The 
neglect  or  default  of  the  assured  did  not  occur  until  after  April  1, 1883;  there- 
fore, under  any  circumstances,  the  insurance  company  would  be  entitled  to 
collect  for  tlie  earned  premium^  even  if  we  concede  to  the  fullest  extent  that 
the  policy  was  void  during  the  subsequent  period  of  default  in  payment. 
May,  Ins.  §  341a. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

(All  the  justicea  concurring.) 


(38  Kan.  1) 

Head  v,  Daniels  and  another. 
(Supreme  Court  of  Kansas,    December  10,  1887  ' 

1.  JuDOMENT— Validity— Collateral  Attack. 

•  A  judgment,  when  attacked  collaterally,  will  not  beheld  to  be  void  merely  because 
the  pleading  upon  which  it  is  based  seems  to  show  upon  its  face  that  the  action, 
when  commenced,  was  barred  by  some  statute  of  limitations.^ 

2.  Corporations — Liability  of  Stockholder— Pleadino. 

The  petition  sutHciently  alleged  Uie  defendant's  liability  as  a  stockholder  in  a 
corporation,  upon  a  judgment  rendered  against  tlie  corporation,  and  sufficiently 
alleged  that  no  property  of  the  corporation  could  be  foUnd  whereon  to  levy  an  ex- 
ecution. 

3.  Writs— Servicb  op  Summons- By  Publication— Sufficiency  of  Notice. 

A  publication  notice  need  not  necessarily  mention  the  names  of  any  of  the  de- 
fendants except  those  against  whom  it  is  desired  to  obtain  service  of  summons  by 
publication ;  and  generally,  where  the  publication  notice  is  sufficient  to  advice  the 
defendant  against  whom  the  service  of  summons  is  sought,  of  the  nature  and  char- 
acter of  the  action  brought  against  him,  and  of  his  interests  which  are  sought  to  be 
atfected  by  the  action,  it  is  sutficient. 

4.  Same— Affidavit  of  Non-Residence. 

The  sufficiency  of  a  certain  ''affidavit  of  non-residence"  discussed,  and  the  affi- 
davit heid  to  be  sufficient  as  far  as  it  goes;  amX  furt/ier  held,  that  in  this  case  it  is 
immaterial  whether  such  affidavit  is  sufficient  or  not. 

5.  Same— Loss  OF  Affidavit— Presumption  on  Collateral  Attack. 

Where  two  affidavits  are  filed  in  a  case,  one  to  authorize  the  issuing  of  an  order 
of  attachment,  and  the  other  to  authorize  the  service  of  summons  by  publication, 
and  afterwards  an  order  of  attachment  is  issued  and  served,  and  service  of  summons 
by  publication  is  made,  and  a  judgment  is  rendered,  and  afterwards  the  affidavits 
are  lost  or  destroyed,  held  that,  in  the  absence  of  anything  to  the  contrary,  and 
when  attacked  collaterally,  it  will  be  presumed  that  the  affidavits  were  sufficient. 

6.  Attachment — On  the  Ground  of  Non-Residence— Bond. 

Where  all  the  defendants  against  whom  an  order  of  attachment  is  issued  arenon- 
rcsidents  of  the  state  of  Kansas,  it  is  not  necessary  that  any  undertaking  should  be 
given,  although  there  may  be  other  defeiidants  in  the  case  who  are  not  non-resi- 
dents. 

*  Respecting  the  grounds  on  which  the  court  will  permita  judgment  to  be  collaterally 
attacked,  see  Jasper  Co.  v.  Mickey,  (Mo.)  4S.  W.  Rep.  424;  Crawford  v.  Wilcox,  (Tex.) 
3  S.  W.  Rep.  695,  and  note;  Grimmett  v.  Askew,  (Ark.)  2  8.  W.  Rep.  707,  and  note; 
Rollins  V.  Love,  (N.  C.)  2  8.  E.  Rep.  166;  Jones  v.  Coffey,  Id.  165;  Seamster  v.  Black- 
stock.  (Va.)  2  8.  E.  Rep.  36;  Hollingsworth  v.  State,  (Ind.)  12  N.  K  Rep.  490;  Strieb  v. 
Cox,  Id.  481;  Hall  v.  Durham,  (Ind.)  9  N.  E.  Rep.  926,  and  note;  Fahey  v.  Mottu. 
(Md.)  10  Atl.  Rep.  68;  Hawley  v.  Siiuuiis,  (111.)  14  N.  E.  Rep.  7;  Kleyla  v.  llashet, 
(Ind.)  14  X.  E.  Rep.  — . 
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7.  Same— G3N8T1TUTIONALITY  OF  Act. 

That  clause  of  section  192  of  the  Civil  Code,  which  provides  that "  no  nndertaking 
shall  be  required  where  the  party  or  parties  defendauC  are  ail  non-residenta  of  the 
state,  or  a  toreign  corporation,"  is  not  onconatitutional  or  void. 

8.  Same— Return  op  Officer— Presumption. 

Where  the  officer's  return  of  an  order  of  attachment  shows  that  the  officer  attached 
certain  real  estate,  an^  wiien  he  attached  the  same,  and  that  he  posted  a  copy  of  the 
order  of  attachment  in  a  conspicuous  place  upon  the  attached  premises,  but  does 
not  show  whether  there  was  any  occupant  or  not  of  the  premises,  hdd  that,  in  the 
absence  of  anything  to  the  contrary,  it  will  bo  presumed  tnat  the  officer  did  his  duty 
when  lie  attached  the  property,  and  that  there  was  in  fact  no  occupant  of  the  prem- 
ises. 

9.  Execution— Sale — Deed  by  Successor  of  Sheriff. 

Where  a  sheriff  levies  an  execution  upon  real  estate,  and  advertises  the  property 
for  sale,  he  may  then  sell  the  same,  although  his  term  of  office  expires  two  days 
before  the  sale ;  and  where  the  sale  is  afterwards  confirmed,  and  the  sheriff  ordered 
to  make  a  deed  to  the  purchaser,  and  the  purchase  money  is  all  paid,  and  the  ex- 
sheriff  executes  a  deed  to  the  purchaser,  and  the  purchaser  takes  the  possession  of 
the  property,  heldL,  that  the  purchaser  obtains  such  an  eouitable  title  to  the  property 
that  he  cannot  afterwards  be  ejected  from  the  premises  oy  the  defendant  in  the  exe- 
cution, or  by  any  person  claiming  under  him,  whether  such  sheriff's  deed  is  valid 
or  not,  and,  query^  is  not  such  sheriff's  deed  valid? 

10.  Same — Collateral  Attack — Presumption. 

Collateral  attacks  upon  judicial  proceedings  are  never  favored;  and  when  such 
attacks  are  made,  unless  it  is  clearly  and  conclusively  made  to  appear  that  the  court 
had  no  jurisdiction,  or  that  it  transcended  its  jurisdiction,  the  proceedings  will  not 
be  held  to  be  void,  but  will  be  held  to  be  valid.  Irrei^ularities  alone  are  not  suffi- 
cient to  destroy  the  validity  of  judicial  proceedings,  nor  are  mere  omissions' from 
the  record.  On  the  contrary,  it  will  generally  be  presumed,  in  the  absence  of  any- 
tning  to  the  contrary,  that  all  that  was  necessary  to  be  done  with  respect  to  any 

Siarticular  matter,  by  either  the  court  or  its  officers,  was  not  only  done,  bat  rightly 
lone. 

{Syllabus  by  the  Court,) 

Error  to  district  court,  Shawnee  county;  John  Guthbib,  Judge. 
Waters  &  Chase  and  /.  H,  Ensmingei\  for  plaintiff  in  error.    A.  Bergen 
and  C,  M.  Foster^  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment  brought  by 
L.  W.  Head  on  May  12, 1883,  in  tlie  district  court  of  Shawnee connty,  against 
A.  T.  Daniels  and  A.  J.  Ryan,  to  recover  certain  real  estate  situated  in  said 
county.  The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  the  defendants,  and  against  the  plaintiff,  and  the 
plaintiff,  as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  principal  facts,  stated  briefly,  are  substantially  as  follows:  The  land  in 
controversy  belonged  originally  to  Mary  E.  Denton.  The  plaintiff  claims  un- 
der her  by  virtue  of  a  quitclaim  deed,  and  the  defendants  claim  under  her  by 
virtue  of  a  sheriff's  deed  execute<l  to  A.  T.  Daniels,  together  with  other  facts 
connected  therewith.  The  sheriff's  deed  was  executed  and  recorded  more  than 
a  year  before  the  quitclaim  deed  was  executed.  The  facts  upon  which  the 
sheriff's  deed  is  founded  are  substantially  as  follows:  On  April  6, 1874,  New- 
ton Maxwell  recovered  a  judgment  in  the  district  court  of  Osage  county,  against 
the  Osage  Coal  &  Mining  Company,  for  81|144,  with  interest  and  costs.  On 
September  26.  1874,  an  execution  was  issued  on  such  judgment,  and  was  re- 
turned, in  proper  time,  not  satisfied.  On  September  26,  1879,  another  exe- 
cution was  issued  on  such  judgment,  and  it  also  was  returned  in  proper  time, 
not  satisfied.  On  January  28,  1881,  Maxwell  filed  a  petition  in  the  district 
court  of  Shawnee  county,  ostensibly  for  the  purpose  of  commencing  an  action 
against  Charles  Bath,  Mary  E.  Denton,  and  others,  to  recover  the  amount  of 
the  aforesaid  judgment,  and  alleged  therein,  among  other  things,  that  the  . 
Osage  Coal  &  Mining  Company  was  a  corporation,  and  that  the  defendants 


Digitized  by 


Google 


Kan.]  HEAD   V*  DANIELS.'  918 

were  stockholders  therein.  Service  of  summons  was  made  personally  upon 
Bath,  and  was  made  by  publication  upon  Mrs.  Denton,  but  no  serviceof  sum- 
mons of  any  kind  was  ever  made  upon  any  one  of  the  other  persons  named  in 
the  petition ;  nor  was  any  summons  issued  against  any  one  of  them;  nor  did 
any  one  of  them  ever  appear  in  the  case.  Charles  Rath  appeared,  but  the  ac- 
tion was  after  wards  dismissed  as  to  him,  and  thereafter  it  was  prosecuted  only 
as  an  action  against  Mrs.  Denton.  On  June  7,  1881,  an  order  of  attachment 
was  issued  in  the  case  against  Mrs.  Denton,  and  on  June  8, 1881,  it  was  levied 
upon  the  property  in  controversy,  and  service. of  summons  was  then  made 
upon  Mrs.  Denton  by  publication;*  the  first  publication  being  on  June  10,  1881. 
She  made  no  appearance  in  the  case.  On  October  4, 1881,  judgment  was  ren- 
dered in  the  case  against  her.  On  December  6,  1881,  an  order  of  sale  was  is- 
sued on  svich  judgment,  and  placed  in  the  hands  of  W.  D.  Disbrow,  who  was 
then  the  sheriff  of  the  county.  He  immediately  gave  notice  that  the  property 
would  be  sold  on  January  17,  1882.  •  His  term  of  office  expired  on  January 
15.  1882,  and  H.  E.  Bush  became  sheriff.  On  January  17, 1882,  Disbrow,  as 
sheriff,  and  in  the  manner  prescribed  by  law,  sold  the  property  to  A.  T.  Dan- 
iels for  $1,281  cash,  and  on  the  same  day  the  sale  was  confirmed  by  the  court, 
and  said  "sheriff"  was  ordered  to  make  a  deed  for  the  property  to  the  purcliaser; 
and  on  January  18,  1882,  Disbrow,  in  pursuance  of  such  order,  and  as  sheriff 
of  the  county,  executed  such  deed,  which  is  the  sheriff's  deed  under  which  the 
defendants  now  claim.  It  is  regular  in  form,  and  was  recorded  on  the  same 
day  on  which  it  was  executed.  Daniels  immediately  took  the  possession  of 
the  property  under  this  deed,  and  has  remained  in  the  possession  thereof  ever 
since.  From  the  proceeds  of  said  sale.  Maxwell's  judgment  was  paid,  and 
tlie  surplus  of  the  proceeds,  to-wit:  $183.15,  was  paid  to  somebody,  but 
whether  to  Mrs.  Denton  or  not  is  not  shown;  but  it  is  shown  that  it  was  not 
paid  to  Daniels  or  to  his  attorneys.  The  quitclaim  deed  from  Mrs.  Denton 
to  the  plaintiff  Was  executed  on  May  5,  1883,  and  was  recorded  on  May,  12,. 
1883. 

The  first  ground  for  reversal  urged  by  the  plaintiff  is  that  the  judgment 
rendered  in  favor  of  Maxwell,  and  against  Mrs.  Denton,  is  void,  and  this  claim 
is  urged  upon  the  further  claim  that  the  petition  in  the  action  of  Maxwell 
against  Mrs.  Denton  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  this  claim  is  urged  upon  the  following  grounds:  ^eV^^.the  petition 
shows  upon  its  face  and  affirmatively  that  Maxwell's  cause  of  action  was 
baiTed  by  a  three-years  statute  of  limitations;  secc^d^  such  petition  did  not  al- 
lege, as  is  required  by  section  32  of  theact  relating  to  corporations,  that  "there 
cannot  be  found  any  property  whereon  to  levy  such  execution." 

1.  It  is  believed  that  no  decision  can  be  found  wherein  it  is  held  that  a  judg- 
ment is  void  merely  because^the  pleading  upon  which  the  judgment  is  based 
seems  to  show  upon  its  face  that  the  action  was  barred  by  some  statute  of 
limitations.  Certainly  no  such  decision  has  ever  been  made  by  the  supreme 
court  of  Kansas.  In  Kansas  it  has  been  held  that  where  the  petition  or  bill 
of  particulars  in  a  justice's  court  shows  upon  its  face  that  the  cause  of  action 
is  barred  by  some  statute  of  limitations,  such  petition  or  bill  of  particulars 
will  be  held  to  be  insufficient,  provided  the  question  of  the  statute  of  limita- 
tions is  specifically  raised  in  the  trial  court.  Zane  v.  Zane,  5  Kan.  134.  But 
courts  do  not  hold  that  a  cause  of  action  is  barred  by  a  statute  of  limitations 
unless  the  question  has  been  raised  in  some  manner  before  judgment.  There 
are  so  many  exceptions  which  will  take  a  cause  of  action  out  of  the  statute, 
that  the  courts  will  presume,  unless  the  question  is  specifically  raised  before 
judgment,  that  the  cause  of  action  is  not  barred.  Besides,  the  moral  obliga- 
tion to  pay  a  debt  after  it  is  legally  barred  by  some  statute  of  limitations  is  as 
binding  upon  the  debtor  as  it  was  before  such  debt  was  so  barred,  and  hence 
it  would  seem  proper,  where  the  question  of  statutory  bar  has  not  been  raised 
in  the  trial  court,  and  before  judgment,  to  consider  it  as  having  been  waived. 
v.l5p.no.l4— 58 
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It  was  s^own  in  the  case  of  Maxwell  against  Mrs.  Denton  that  she  was  anon- 
resident  of  the  state  of  Kansas,  and  therefore  in  all  probability  no  statute  of 
limitations  ever  even  commenced  to  ran  in  her  favor,*and  in  such  a  case  it 
would  have  been  futile  for  her  to  have  interposed  the  defense  of  any  such  stat- 
ute; but  what  statute  could  she  rely  on?  What  statute,  if  any,  could  have 
commenced  to  run  in  her  favor, — a  two-years  statute  or  a  three-years  statute, 
or  a  five-years  statute,  or  some  other  statute?  And  when  did  such  statute 
commence  to  run?  When  does  a  cause  of  action  accrue  against  a  stockholder 
in  a  corporation  ?  Is  it  whe^  the  cause  of  action  fii*st  accrues  against  tiie 
corporation  itself,  or  when  the  judgment  thereon  is  rendered  against  the 
corporation,  or  when  the  first  execution  is  returned  unsatisfied,  or  when 
some  subsequent  execution  is  returned  unsatisfied,  or  may  the  action  he 
brought  against  a  stockholder  at  any  time  while  the  judgment  against  the 
corporation  is  in  force  f  All  these  questions  are  judicial  in  their  character, 
and  none  of  them  has  ever  been  determined  by  this  court.  Mere  defects  in  a 
petition  do  not  render  the  judgment  subsequently  rendered  upon  it  void. 
Even  a  petition  which  might  be  held  to  be  insuflScient,  if  challenged  by, a  de- 
murrer, or  in  some  other  manner  before  judgment,  might  in  many  cases  he 
held  to  be  sufficient  to  sustain  a  judgment  subsequently  rendered  upon  it, 
where  the  demurrer  is  attacked  only  indirectly  and  collaterally.  If  the  peti- 
tion sets  forth  facts  sufficient  to  challenge  the  attention  of  the  court  with  re- 
gard to  its  merits,  or  authorize  the  court  to  deliberate  with  respect  thereto, 
then  the  judgment  subsequently  rendered  upon  it  is  not  void,  but,  at  most,  is 
only  voidable,  and  it  cannot  even  then  be  held  to  be  voidable,  except  when  it 
is  attacked  directly,  and  in  a  direct  proceeding.  Greer  v.  Adams,  6  Kan.  203; 
Rome  v.  Palmer,  29  Kan.  337;  and  cases  hereafter  cited. 

2.  The  petition  in  the  action  of  Maxwell  against  Mrs.  Denton  alleged,  among 
other  things,  "that  both  of  the  said  executions  remain  wholly  unsatisfied  by 
reason  that  there  cannot  be  found  any  property  belonging  to  said  corporation 
whereon  to  levy;"  also  the  returns  of  the  sheriff  on  the  executions  were  at- 
tached to  and  made  a  part  of  the  petition;  and  botli  of  such  returns  show  that 
no  property  could  be  found  whereon  to  levy.  This  we  think  sufficiently  an- 
swers the  point  made  by  the  plaintiff,  that  tlie  petition  does  not  allege  that 
"there  cannot  be  found  any  property  whereon  to  levy  .such  executions." 

3.  The  next  ground  for  reversal,  numbered  ''second''  in  the  plaintiff's 
brief,  is  that  the  publication  notice  in  the  case  of  Maxwell  against  Mrs.  Den- 
ton Is  not  sufficient;  and  thjs  for  the  reason  that  the  notice  does  not  give  the 
names  of  ail  the  defendants  in  the  action.  The  notice,  in  its  title,  gives  the 
names  of  the  parties  as  follows:  ''Newton  Maxwell,  Plaintiff,  v.  Charles 
Ruth,  Mai^  E,  Benton,  et  aL,  Defendants,"  There  were  really  no  defend- 
ants in  the  action  except  Charles  Rath  and  Mrs.  Denton,  for  no  service  of 
summons  upon  the  other  persons  whose  names  are  found  in  the  petition  was 
ever  made,  and  the  notice  gave  the  names  of  Rath  and  Mrs.  Denton,  except 
that  the  name  of  Rath  was  given  as  "Charles  Ruth."  Mrs.  Denton  was  the 
only  person  upon  whom  it  was  desired  to  obtain  service  of  summons  by  pub- 
lication, and,  after  giving  the  title  of  the  case  in  the  publication  notice,  as 
above  stated,  tlie  notice  then  proceeded  as  follows:  "Mary  E.  Denton,  of 
Middleton,  New  York,  is  hereby  notified  that  she  has  been  sued,"  etc.  The 
noticfe  was  in  all  respects,  except  as  above  mentioned,  formal  and  sufficient; 
and  we  think  it  was  sufficient  in  every  respect  and  valid.  It  was  sufficient 
to  advise  Mrs.  Denton  of  the  nature  and  character  of  the  action  brought 
against  her,  and  of  her  interests  which  were  souglit  to  be  affected  by  the  ac- 
tion, and  was  to  her  a  substimtial  compliance  with  all  the  requirements  of  the 
law.     This  was  certainly  sufficient. 

4.  It  ia  claimed  by  the  plaintiff  that  a  certain  affidavit  found  in  the  case  of 
Maxwell  against  Mrs.  Denton,  and  entitled  "Affidavit  of  Non-Residence,"  is 
void.     We  think  however,  that  this  affidavit  is  valid  as  far  as  it  goes;  and  in 
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this  connection*  and  in  answer  to  the  plaintiff,  we  might  also  state  that  in 
this  state  '*all  contracts  which  by  the  common  law  are  joint  only  shall  be  con- 
strued to  be  joint  and  several;''  and,  "in  all  cases  of  joint  obligations  and  joint 
assumptions  of  copartners  or  others,  suits  may  be  brought  and  prosecuted 
against  any  one  or  more  of  those  who  are  so  liable.'^  Comp.  Laws  1885,  c. 
21,  §§  1,  4;  and  the  affidavit,  as  given  in  the  record  of  this  case,  sufficiently 
shows  that  service  of  summons  could  not  be  personally  made  upon  Mrs.  Den- 
ton within  this  state.  But,  even  if  this  affidavit  were  void,  it  could  make  no 
difference  in  this  case,  for  there  were  two  other  affidavits  presumably  sufficient. 

5.  But  it  is  claimed  by  the  plaintiff  that  the  two  affidavits  above  mentioned 
are  void,  and  that  all  the  subsequent  proceedings  based  theceon  are  also  void. 
One  of  these  affidavits  was  to  authorize  the  issuing  of  the  order  of  attachment, 
and  the  other  was  to  authorize  the  service  of  summons  by  publication.  These 
affidavits  were  made  and  properly  filed  in  the  case  of  Maxwell  against  Mi*s. 
Denton,  but  afterwards  they  were  lost  or  destroyed,  and  consequently  could 
not  be  introduced  in  evidence  on  the  trial  of  this  case.  There  is  nothing  in 
the  recordr  however,  tending  to  show  that  either  of  them  was  not  sufficient, 
and,  from  anything  appearing  in  the  record,  both  of  them  may  have  been 
amply  sufficient.  As  to  what  evidence  was  introduced  with  regard  to  their 
sufficiency  or  insufficiency,  or  as  to  the  sufficiency  or  insufficiency  of  their 
contents,  the  record  is  silent;  and  for  this  reason  the  plaintiff  claims  that  we 
should  presume  that  they  are  void,  and  cites  the  case  of  Hargis  v.  Morae^  7 
Kan.  415.  as  authority.  That  case,  however,  hardly  goes  to  the  extent  claimed 
for  it;  and,  besides,  the  principles  enunciated  in  tliat  case  have  been  greatly 
modified,  and  some  of  them  overruled  by  subsequent  decisions.  Shields  v. 
Miller,  9  Kan.  390,  896,  397;  Bixby  v.  Bailey,  11  Kan.  359;  Bartlett  v.  Fee- 
ney.  Id.  593;  Ogdm  v.  Walters,  12  Kan.  282,  292;  Haynes  v.  Cowen,  15  Kan. 
637,  645.  Indeed,  about  all  there  is  in  the  case  of  Hargis  v.  Morse,  7  Kan. 
415,  which  can  be  considered  as  favoring  the  contention  of  the  plaintiff,  has 
been  overruled.  Haynes  v.  Cowen,  15  Kan.  645.  Now,  as  there  is  nothing 
in  the  record  tending  to  show  that  the  affidavits  were  insufficient;  and  as  the 
attack  now  made  upon  them  is  collateral,  and  not  direct,  we  think  it  must  be 
presumed  that  they  were  amply  sufficient.  See,  alsQ,  the  authorities  here- 
after cited. 

6.  In  attachment  cases,  where  the  defendants  are  residents  of  the  state  of 
Kansas,  the  statute  requires  that  an  undertaking  shall  be  given  on  the  part 
of  the  plaintiff;  "but  no  undertaking  shall  be  required  where  the  party  or 
parties  defendant  are  all  non-residents  of  the  state  or  a  foreign  corporation." 
Civil  Gode,  §  192.  Section  190  of  the  Civil  Code  provides  that  attachments 
may  tie  had  against  any  one  or  more  of  several  non-resident  defendants;  and 
we  think  the  above-quoted  clause  of  section  192  of  the  Civil  Code,  which  pro- 
vides that  "no  undertaking  shall  be  required  whei*e  the  party  or  parties  are 
all  non-residents,"  simply  means  to  provide  that  no  undertaking  shall  be  re- 
quired where  thci party  or  parties  defendant  in  the  attachment  proceedings,  or 
the  party  or  parties  against  whom  the  order  of  attachment  is  issued,  are  all 
non-residents,  and  does  not  necessarily  include  all  the  parties  defendant  in  the 
case.  In  this  state,  and  with  respect  to  the  defendants,  all  causes  of  action, 
all  suits,  and  all  judgments  are  several,  although  in  many  cases  they  may 
also  be  joint.  But  from  anything  appearing  in  this  case  all  the  parties  de- 
fendant, indeed  all  persons  that  were  ibentioned  in  the  petition,  may  have 
been  non-residents.  But  even  if  all  the  persons  mentioned  in  the  petition 
were  parties,  and  even  if  they  were  all  residents  of  Shawnee  county,  and  even 
if  an  attachment  bond  was  required  in  this  case,  would  the  failure  to  give 
it  render  the  judgment  subsequently  rendered  void  when  attacked  collator, 
ally,  as  in  this  case?  In  Ohio  it  has  been  held  that  it  would  not  render  even 
the  attachment  void.     O'Farrell  v.  Stockman,  19  Ohio  St.  296. 

7.  It  is  also  claimed  by  the  plaintiff  that  the  foregoing  provision  of  section 
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192  of  the  Civil  Code,  dispensing  with  the  undertaking  in  attachment  pro- 
ceedings, where  the  defendants  in  the  attachment  are  all  non-residents,  is  un- 
constitutional and  void;  and  this  claim  is  made  upon  the  ground  that  such 
provision  violates  section  2  of  article  4,  and  section  1  of  article  14,  of  t(ie  con- 
stitution of  tiie  United  States,  and  section  17  of  the  bill  of  rights  of  the  con- 
stitution of  Kansas.     We  think  the  statute  is  constitutional  and  valid. 

8.  The  plaintiff  further  claims  that  the  entire  proceedings  in  the  case  of 
Maxwell  against  Mrs.  Denton  are  void  for  the  reason  that  the  officer's  return 
on  the  order  of  attachment  shows  that  he  served  the  order  by  simply  posting 
a  copy  of  the  order  in  a  conspicuous  place  upon  the  premises,  and  that  it  fails 
to  disclose  any  reason  for  such  substituted  service.  He  claims  that,  because 
the  officer  did  not  state  in  his  return  that  there  was  no  occupant  of  the  prem- 
ises, the  return,  and  all  the  subsequent  proceedings  in  the  case,  are  void. 
Section  198  of  the  Civil  Code  provides  that  "when  the  property  att<iched  is 
real  property,  the  officer  shall  leave  with  the  occupant  thereof,  or,  if  there  be 
no  occupant,  in  a  conspicuous  place  thereon,  ^  copy  of  the  order,"  and  sec- 
tion 205  of  the  Civil  Code  provides  that  "the  officer  shall  return  upon  every 
order  of  attachment  what  he  has  done  under  it.  The  return  must  show  the 
property  attached  and  the  time  it  was  attached."  And  there  is  no  statute 
requiring  that  the  officer  shall  state  what  he  did  not  do  under  the  order  of 
attachment,  or  that  he  shall  give  any  reason  for  doing  what  he  did  in  fact  do 
under  the  order.  The  presumption  always  is,  in  the  absence  of  anything  to 
the  contrary,  that  an  officer  does  his  duty;  and. in  all  probability  he  did  his 
duty  in  this  qase.  In  all  probability  there  was  no  occupant  of  the  premises 
in  question.  Mrs.  Denton  was  a  non-resident  of  the  state.  We  think  the 
sheriff's  return  in  the  present  case  is  sufficient.  As  lending  support  to  the 
correctness  of  these  views,  see  the  following  cases:  Wilkiiut  v.  Tourtellott, 
28  Kan.  835;  Rowan  v.  Lamb,  4  G.  Greene,  468;  Uedus  v.  Wofford,  4  Smedes 
&  M.  579;  RUter  v.  Scannell,  11  Cal.  238,  247, 248;  Porter  v.  Pico,  55  Cal.  165, 
172;  Watt  v.  Wnght,  66  Cal.  208,  5  Pac.  Rep.  91. 

9.  The  next  and  last  claim  urged  by  the  plaintiff  is  that  the  sale  of  the  land 
was  made  by  an  ex-sheriff,  and  the  deed  was  executed  by  an  ex-sheriff,  and 
therefore  that  the  sale  ^nd  deed  are  void.  The  sale  and  deed  were  maide  by 
the  sheriff,  who  received  the  writ,  who  levied  upon  the  property,  and  who  ad- 
vertised the  same  for  sale;  but  the  sale  was  made  two  days  after  his  term  of 
office  expired,  and  the  deed  was  executed  three  days  after  his  term  of  office 
expired.  It  is  a  general  rule  that  the  officer  who  commences  to  execute  a  writ 
of  execution  or  an  order  of  sale  must  complete  the  execution  thereof;  and  it 
is  also  held  that  the  execution  of  the  writ  is  not  fully  completed  until  the  deed 
for  the  property  sold  has  been  executed.  Tuttle  v.  Jackson f  6  Wend.  213/224. 
It  is  therefore  generally  held  that  the  officer  who  levies  upon  the  proj>erty  and 
advertises  tho  same  for  sale,  should  not  only  sell  it,  biit  should  execute  the 
deed  therefor,  although  his  term  of  office  may  expire  before  the  sale  is  made, 
or  before  the  deed  is  executed.  See  case  last  cited,  and  also  Anthony  v.  Wessel, 
9  Cal.  103;  Lemon  v.  Craddock,  Litt.  SeL  Cas.  252;  Porter  v.  Marirher,  50  Mo. 
364.  And  in  California  it  is  also  held  that,  where  a  sheriff's  term  of  office 
has  expired,  the  court  may,  independent  of  the  statute,  appoint  a  suitable  per- 
son to  execute  the  deed.  People  v.  Boring,  8  Cal.  406.  In  Kansas  it  is  pro- 
vided by  statute  as  follows: 

"Sec.  109.  Sheriffs,  under-sheriffs,  and  deputies  may  execute  and  return 
all  such  writs  and  processes  as  shall  be  in  their  hands  at  the  expiration  of  their 
office,  or  at  the  time  of  their  removal  from  office,  which  they  shall  have  begun 
to  execute  by  service,  levy,  or  collection  of  money  thereon."  Comp.  Laws 
1885,  c.  25.  §  109. 

"Sec.  459.  The  sheriff  or  other  officer  who,  upon  such  writ  or  writs  of  ex- 
ecution, shall  sell  the  said  lands  and  tenements,  or  any  part  thereof,  shall 
make  the  purchaser  as  good  and  sufficient  deed  of  conveyance  of  the  lands  and 
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tenements  sold  as  the  person  or  persons  against  whom  such  writ  or  writs  of 
exectition  were  issued  could  have  made  of  the  same  at  or  any  time  after  they 
became  liable  to  the  judgment.  '•    Civil  Code,  §  459. 

There  is  nothing  in  any  of  the  statutes  of  Kansas  that  tends  in  the  least  to 
modify  the  provisions  of  the  lirst  section  above  quoted.  The  provisions  of 
the  second  section  above  quoted  may,  however,  be  modified  Jto  some  extent  by 
the  provisions  of  section  465  of  the  Civil  Code.  Section  465  provides,  among 
other  .tilings,  that  when  the  term  of  office  of  the  officer  who  made  the  sale  has 
expired,  or  if  he  ^^ shall  he  absent,  or  be  rendered  unable  by  death  or  other- 
wise^to  make  a  deed,"  "any  succeeding  sheriff  or  other  officer,  "may,  by  order 
of  the  court,  make  the  deed,  and  then  the  statute  provides:  "Such  deed  shall 
be  as  good  and  valid  in  law,  and  have  the  same  effect  as  if  the  sheriff  or  other 
officer  who  made  the  sale  had  executed  the  same. "  Civil  Code,  g  465.  We 
think  the  sale  in  the  present  case  was  unquestionably  valid;  and  as  it  was 
confirmed  by  the  court,  and  a  deed  ordered  to  be  executed  thereon,  and  as  the 
purchase  money  was  all  paid  by  the  purchaser,  and  as  he  immediately  took 
the  possession  of  the  property,  and  has  been  in  the  possession  thereof  ever 
since,  we  think  he  obtained  at  least  a  valid,  equitable  title  to  the  property, 
whether  the  deed  itself  is  valid  or  invalid.  And  this  is  all  that  the  court  be- 
low decided  in  the  case;  and  hence  it  is  not  necessary  for  us  to  express  any 
opinion  with  reference  to  the  validity  or  invalidity  of  the  deed.  We' would 
think,  however,  under  the  statutes  construed  in  connection  witli  the  common 
law,  that  the  deed  made  by  the  ex-sheriff  who  sold  the  property  is  valid.  We 
are  inclined  to  think  that  in  cases  like  the  present  the  purchaser  is  entitled,  at 
his  election,  to  obtain  his  deed,  either  from  the  ex-sheriff  who  sold  the  prop- 
erty, or,  by  order  of  the  court,  from  his  successor  in  office.  However,  we 
shall  not  now  determine  this  question. 

10.  In  conclusion  we  would  say  that  collateral  attacks  upon  judicial  pro- 
ceedings are  never  favored;  and  when  such  attacks  are  made,  unless  it  is 
clearly  and  conclusively  made  to  appear  that  the  court  had  no  jurisdiction,- 
or  that  it  transcended  its  jurisdiction,  the  proceedings  will  not  be  held  to  be 
void,  but  will  be  held  to  be  valid.  Irregularities  alone  are  not  sufficient  to 
destroy  the  validity  of  judicial  proceedings.  Nor  are  mere  omissions  from 
the  record.  On  the  contrary,  it  will  generally  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  all  that  was  necessary  to  be  done  with  re- 
spect to  any  particular  matter  by  either  the  cotirt  or  its  officers  was  not  only 
done,  but  rightly  done.  Paine  v.  SpraUey,  5  Kan.  525;  Bowman  v.  Cock- 
Hlh  6  Kan.  311,  324;  Armstrong  v.  Grant,  7  Kan.  285,  291,  292;  Burke  v. 
Wheat,  22  Kan.  722:  Pracht  v.  Pister,  30  Kan.  568,  573,  1  Pac.  Rep.  638; 
Pritchard  v.  Madrrn,  31  Kan.  38,  50, 51^  2  Pac.  Eep.  691 ;  Rounsaville  v.  ffa- 
zen,  33  Kan.  71,  76,  6  Pac.  Rep.  422;  Merwin  v.  Hawker,  31  Kan.  222, 1  Pac. 
Rep.  640;  Cross  v.  Knox,  32  Kan.  725,  732,  733,  5  Pac.  Rep.  32;  Stetson  v. 
Freeman,  35  Kan.  523,  532, 11  Pac.  Rep.  431 ;  and  other  cases  hereafter  cited. 
With  respect  to  petitions  or  first  pleadings,  see  the  following  cases:  Qreer 
V.  Adams,  6  Kan.  203;  Entreken  v.  Hoioard,  16  Kan.  551;  Bryan  v.  Ban- 
der, 23  Kan.  95;  Rows  v.  Palmer,  29  Kan.  337,  340.  With  regard  to  service 
by  publication,  and  all  the  proceedings  based  thereon,  we  would  refer  to  thei 
following  cases:  Qregg  v.  Thompson,  17  Iowa,  107;  Qemmell  v.  i2<ce,  13 
Minn.  400,  (Gil.  371;)  Paine  v.  Mooreland,  15  Ohio,  435;  Qai-y  v.  May,  16 
Ohio,  66;  Nash  v.  Church,  10  WisJ  303,  312,  313;  Quarl  v.  Ahhett,  102  Ind. 
233,  240,  1  N.  E.  Rep.  476;  Lawler  v.  WhiU,  27  Tex.  250;  Loring  v.  Bin^ 
ney,  38  Hun.  152;  Voorhees  v.  Bank,  10  Pet.  449:  Cooper  v.  Reynolds,  10 
Wall.  308;  Ludlow  v.  Ramsey,  11  Wall.  581.  With  reference  to  the  attach- 
ments  and  all  the  proceedings  based  thereon  we  would  refer  to  the  following 
cases:  The  three  last  cases  above  cited,  and  the  following:  Ritter  v.  8car^ 
fiell,  11  Cal.  238,  247;  Porter  v.  Pico,  55  Cal.  165, 172;  Harf>ey  v.  Foster,64 
Oal.  296;  Scrivener  \.  Dietz,  68  Cal.  1,  8  Pac.  Rep.  609;  (TFarrell  v.  Stock- 
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man,  19  Ohio  St.  296;  Rowan  v.  Lamb,  4  G.  Greene,  468;  Redus  y.Wofford, 
4  Smedes  A  M.  579. 

We  think  no  material  error  was  committed  in  this  case,  and  therefore  the 
judgment  of  the  court  below  will  be  aflftrmed. 

HoRTON,  C.  J.,  concurring.     Johnston,  J.,  not  sitting,  having  been  of 
counsel  in  the  court  below. 


(37  Kaa.  677) 

Stewart  o.  Fowler  et  ah 
{Supreme  Court  of  Kansas,    December  10»  1887.) 

1.  Contract— Verbal— Action  on— Dispute  as  to  Terms— Instkuctions. 

Where  two  parties  make  a  parol  contract,  and  they  disagree  aboat  its  terms,  U  Is 
the  duty  of  the  court,  in  an  action  arising?  thereon,  to  explain  to  the  jury,  when  re- 
quested, the  legal  effect  of  each  party's  recollection  of  the  terms  of  the  same. 

2.  Brokers  and  Faotors— Real-Estate  Agents- Right  to  Commissions. 

Where  a  contract  for  a  commission  for  the  sale  of  land  provides  that  the  land 
must  be  sold  to  a  person  ready,  willing,  and  able  to  buy,  it  is  not  enough  that  there 
has  been  a  contract  to  sell  made;  there  must  have  been  a  sale,  before  the  commis- 
sion is  earned. 

8.  Vendor  and  Vendee— Contract  of  Sale— What  Constitutes. 

Where  S.  and  N.  make  a  contract  about  the  conveyance  of  the  farm  of  8.  to  N., 
who  pays  a  certain  sum  in  cash,  and  agrees  to  pay  a  Airther  sum  at  a  future  time, 
and  execute  a  mortgage  for  the  balance  of  the  purchase  price,  at  which  time  S. 
agrees  to  make  a  deed  to  the  farm,  and  give  possession  of  the  same;  and  at  the 
same  time  it  is  further  agreed  that  if  N.  fails  to  pay  the  further  sum  of  money,  and 
execute  the  mortgage,  then  the  money  already  paid  shall  be  forfeited  to  B.:  held, 
such  an  instrument  is  a  contract  to  sell,  and  not  a  sale  itself. 

(Syliabus  by  JloU,  C.) 

Commissioners'  decision.  Error  to  superior  court,  Shawnee  county;  W. 
C.  Webb,  Judge. 

Tried  in  the  superior  court  of  Shawnee  county,  at  the  June  term,  1885. 
Verdict  for  defendants  in  error,  plaintiffs  below,  for  ^500,  and  judgment 
thereon. .  The  material  facts  are  stated  in  the  opinion. 

Overmeyei'  &  Safford,  for  plaintiff  in  error.  Welch  &  Welch  and  S*  8.  Lau-- 
renccy  for  defendants  in  error. 

Holt,  C.  The  defendants  in  error,  plaintiffs  below,  brought  their  action 
against  plaintiff  in  error,  in  the  superior  court  of  Shawnee  county,  for  their 
commission  for  selling  lands  for  defendant.  They  allege  that  they  were  real- 
estate*  agents;  that  the  defendant  came  to  them  in  the  spring  of  1884,  and 
placed  his  farm  in  their  hands  for  sale.  The  agreement  entered  into  between 
the  parties  was  not  in  writing,  and  the  parties  differ  in  regard  to  its  terms.  The 
plaintiffs  claim  that  if  they  should  procure  a  purchaser,  ready,  willing,  and  able 
to  buy.  that  they  would  receive  a  commission  of  5  per  cent,  upon  the  price  for 
which  the  land  should  be  sold.  The  defendant  stated  that  he  placed  the  farm 
in  their  hands  to  sell;  that  he  was  to  pay  them  a  commission  of  5  per  cent, 
when  a  sale  was  made  to  a  person  willing  and  able  to  pay  for  the  same.  Some 
•time  in  October  of  that  year,  M.  J.  Riley,  one  of  the  plaintiffs,  took  a  man  by 
the  name  of  Neis winder,  a  stranger,  to  the  house  of  the  defendant,  to  show 
him  the  land.  Defendant  states  that  Riley  told  him  he  had  found  out  that 
Keis winder  wanted  a  farm,  was  able  to  buy,  and  had  brought  him  over  for 
the  purpose  of  making  a  trade;  that  he  had  "looked  him  up,*'  and  he  was 
worth  $25,000.  He  said  this  statement  was  made  to  him  in  the  absence  of 
Neiswinder.  Riley  testifies,  however,  that  Neiswinder  and  Stewart  talked 
over  the  financial  standing  and  ability  of  Neiswinder  to  pay,  and,  after  in- 
vestigation, Stewart  seemed  to  be  satisfied  that  he  was  able  to  pay  for  the 
farm.  An  agreement  was  entered  into  that  day  by  which  Neiswinder  paid 
Stewart  $350  in  hand,  and  the  next  day  it  was  reduced  to  writing  in  the  office 
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of  plaintiff  in  Topeka.  By  that  agreement  Keis winder  was  to  pay  Stewart 
$650  in  addition  to  the  $350  already  paid ;  and  on  the  seventeenth  day  of  Feb- 
ruary following  was  to  pay  the  further  sum  of  $4,000  in  cash;  give  security 
by  first  mortgage  on  the  property  for  $5,000,  due  in  three  years,  at  8  per 
cent. ;  and  upon  the  payment  of  the  money,  and  the  execution  of  the  mort- 
gage, Stewart  was  to  give  a  deed  to  the  place,  and  give  him  the  possession 
thereof,  on  the  first  day  of  March  following.  The  $650  was  paid,  but  there 
was  no  further  payment  made,  nor  demand  for  a  deed  by  Xeis winder  of  Stew- 
art, nor  any  demand  by  Stewart  for  the  $4,000  or  the  execution  of  the  mort- 
gage* 

The  first  complaint  of  defendant  is  to  the  ruling  of  the  court,  excluding  a 
letter  written  by  Neiswinder  to  Stewart  in  regard  to  the  payment  for  the  land. 
There  is  no  offer  to  show  the  contents  of  the  letter,  and  we  are  left  to  pre- 
sume what  it  contained.  We  would  not  be  justified  in  presuming  an  ordi- 
nary business  letter,  written  by  Neiswinder  to  this  defendant,  could  have 
been  competent  and  relevant  evidence  in  this  action  between  the  agents  of 
the  defendant  and  the  defendant  himself. 

The  defendant  claims  there  was  error  in  the  charge  given  by  the  court  to 
the  jury.  We  do  not  find  any  exception  taken  to  the  general  instructions,  or 
any  part  thereof.  The  defendant,  however,  offered  three  instructions,  which 
were  refused.  We  shall  examine  the  instructions  given,  only  for  the  purpose 
of  seeing  whether  the  instructions  asked  and  refused  were  given  elsewhere 
in  substance  by  the  court.  The  first  instruction  asked  by  defendant,  and  re- 
fused by  the  court,  is:  "If  the  plaintiffs  agreed  and  undertook  to  sell  the  de- 
fendant's farm  for  a  commission  upon  the  price  realized,  then,  in  order  to  earn 
their  said  commission,  it  must  appear  by  a  preponderance  of  the  evidence  that 
they  effected  a  sale  of  the  farm  to  a  party  ready,  willing,  and  able  to  perform 
the  conditions  of  the  sale.  The  mere  procuring  of  a  person  to  enter  into  a 
contract  to  purchase  the  land,  without  such  purchaser  was  ready,  willing, 
and  able  to  make  the  cash  payments  named  in  the  contract,  and  to  make  the 
mortgage  therein  named  for  the  deferred  payments,  would  not  be  sufficient 
to  entitle  the  plaintiffs  ^o  their  commission."  We  think  that  instruction 
ought  to  have  been  given,  under  the  testimony  of  the  defendant  about  the 
terms  of  his  agreement  with  plaintiffs,  unless  he  had  in  some  manner  waived 
his  rights  by  entering  into  a  sale  with  Mr.  Neiswinder.  This  necessitates  an 
examination  of  the  contract  entered  into  between  Stewart  and  Neiswinder  on 
the  twenty-fifth  day  of  October,  1884.  The  contract  is  substantially  as  fol- 
lows: "This  agfreement  made  and  entered,  into  this  twenty-fifth  day  of  Octo- 
ber, 1884,  by  and  between  J.  N.  Stewart  and  Reuben  Neiswinder,  witnesseth, 
that  said  party  of  the  first  part,  for  the  consideration  hereinafter  mentioned, 
covenants  and  agrees  to  sell  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  the  following  property.  [Here  follows  description.]  The  con- 
siderations and  conditions  of  tliis  agreement  are  as  follows,  to-wit:  The  party 
of  the  second  part  is  to  pay  in  full  considei^ation  for  said  premises  the  sum  of 
ten  thousand  dollars,  in  the  manner  and  upon  the  conditions  hereinafter  ex- 
pressed, to-wit:  Three  hundred  and  fifty  dollars  (350)  cjish  in  hand;  the  fur- 
ther sum  of  six  hundred  and  fifty  dollars  (650)  in  notes,  secured  by  first  mort- 
gage, fifteen  days  from  date;  the  further  sum  of  four  thousand  dollars  (4,000) 
cash,  to  be  paid  on  or  before  the  seventeenth  day  of  February,  1885;  the 
further  sum  of  five  thousand  dollars  (5,000)  to  be  secured  by  mortgage  on 
said  premises,  and  held  by  said  Stewart  for  three  years,  to  draw  eight  per 
cent,  interest,  payable  semi-annually;  the  said  party  of  the  first  part  to  give 
possession  on  March  1,  1885,  upon  compliance  with  the  within  agreement 
In  consideration  of  which,  said  party  of  the  second  part  covenants  and  agrees 
to  p^y  unto  said  party  of  the  first  part  for  the  same  the  sum  of  ten  thousand 
dollars,  as  follows,  in  the  manner,  and  within  the  time,  and  with  the  inter- 
est, as  hereinabove  mentioned  and  specified.    *    *    *    If  default  be  made 
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in  f  alfilling  this  agreement,  or  anj  part  thereof,  bj  or  on  behalf  of  said  paitj, 
<it  the  Mecond  part,  this  agreement  shall,  at  the  option  of  the  first  partr,  be 
forfeited  and  determined,  and  said  partj  of  the  second  part  shall  forfeit  all 
payments  marie  by  him  on  the  same;  and  such  payments  shall  he  retained  by 
said  party  of  the  first  part  in  fall  satisfaction  of  all  damages  by  him  snstained, 
and  he  shall  have  the  right  to  enter  and  take  possession  of  said  premises. "* 

Was  this  a  contract  to  sell,  or  was  it  a  sale  within  itself?  Certainly  it  was 
not  a  conveyance;  at  most,  it  was  only  a  contract  to  convey  by  deed,  when 
Xeis winder  should  perform  certain  conditions  specified  in  the  agreement. 
There  was  s^imething  to  be  done  by  each  party  before  there  could  l>e  a  com- 
plete sale.  Neis  winder  was  to  pay  in  the  future  adefinite  sum  of  money,  and 
execute  a  mortgage  upon  the  land;  and,  on  the  other  hand,  the  defendant, 
upon  the  payment  of  the  money  and  the  delivery  of  the  mortgage,  should  ex- 
ecute a  deed*  and  give  possession  of  the  farm  to  him.  There  was,  however, 
a  part  of  the  consideration  named  in  the  contract  paid  in  cash  at  the  time  it 
was  entered  into.  Whatever  effect  such  payment  would  ordinarily  have  in 
contracts  relating  to  real  estate,  we  think  the  conditions  in  this  agreement 
about  the  payments  made  by  Neiswinder  shows  clearly  the  intentions  of  the 
parties.  It  is  therein  provided  that  if  Xeiswinder  should  fail  to  pay  the 
$4,000,  and  execute  the  mortgage,  then  all  payments  made  by  him  should  be 
retained  by  the  defendant  in  satisfaction  and  liquidation  of  all  damages  he 
had  sustained.  We  think  this  provisipn  of  the  agreement  was  decisive  of  its 
character.  It  was  a  contract  to  seU.  It  appears  by  the  evidence  in  this  case 
that  it  has  been  treated  by  the  parties  thereto  as  a  contract  to  sell,  rather  than 
a  sale.  No  sale  having  been  made,  it  would  follow,  if  the  defendant's  state- 
ment of  the  contract  for  commission  between  himself  and  plaintiffs  were 
true,  that  he  had  the  right  to  insist  that  at  the  time  specified  for  the  sale  to- 
wit,  on  the  seventeenth  day  of  February,  1885,  Neiswinder  should  have  been 
ready,  willing,  and  able  to  purchase  the  farm  of  defendant.  It  might  fairly 
be  inferred  from  the  evidence  that  he  was  unable  to  buy  at  that  time.  His 
ability  to  pay  should  have  been  shown  affirmatively;  the  burden  was  upon 
the  plaintiff  to  establish  it. 

In  view  of  the  conflict  of  evidence  about  the  terms  of  tfie  contract  for  a 
commission,  this  instruction  should  have  been  given.  The  defendant  was 
entitled  to  have  his  theory  of  the  action,  when  supported  by  material  testi- 
mony, fairly  presented  in  the  instructions  given  by  the  court.  It  was  a  mat- 
ter of  vital  importance  to  him,  for,  if  his  version  of  the  contract  was  correct, 
then  the  instruction  refused  stated  the  controlling  rule  of  law  in  the  case. 
The  court  did  not  elsewhere  give  an  instruction  embodying  it  in  substance; 
on  the  other  hand  it  did  instruct  the  jury  that  the  agreement  between  defend- 
ant and  Neiswinder  was  a  sale,  and  not  a  contract  to  sell.  If  it  had  been  a 
sale,  then  defendant,  in  making  it,  would  hr.ve  waived  the  question  of  the 
ability  of  Neiswinder  to  pay,  and  this  instruction  would  have  been  properly 
refused;  but,  if  it  was  a  mere  contract  to  sell,  there  would  have  been  no 
waiver  by  defendant,  and  the  question  of  what  the  contract  for  a  commission 
was  should  have  been  determined  by  the  jury,  under  proper  instruction  of 
the  court. 

It  is  recommended  that  the  judgment  of  the  court  below  be  reversed. 

By  thk  Court.    It  is  bo  ordered.     All  the  justices  concurring. 
(87  Kan.  671) 

Gardner  v.  King. 

{Supreme  Court  of  Kansas.    December  10,  1887.) 

1»  ExBTunoN— Exemptions— Time  to  Claim— Sale  after  Notice.  ' 

Where  an  execution  creditor  causes  an  execution  to  be  levied  upon  exempt  per- 
sonal property  of  the  debtor,  and  it  is  advertised  and  sold,  and  bought  in  by  th« 
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said  creditor,  t>nt  before  the  sale  he  is  noticed  by  the  owner  not  to  buy  it,  and  that 
he  claims  it  as  exempt  property,  held^  that  the  execution  debtor  might  claim  his 
right  to  the  property,  under  the  exemption  law,  at  any  time  before  the  sale  of  the 

S'roperty,  aud  that,  after  notice  of  such  claim  is  given,  the  property  is  wrongfully 
etained  by  the  creditor,  and  the  owner  is  entitled  to  the  immediate  possession. 
3.  Triai/— Demurrbb  to  Evidence. 

Before  a  demurrer  can  be  sustained  to  the  plaintiff's  evidence,  the  court  must  find 
that  the  plaintiff  has  entirely  failed  to  prove  his  case. 
(Syllabus  by  Clogston,  C) 

Commissioners*  decisioxu  Error  to  district  court,  Crawford  county;  Geo. 
Chandlbb,  Judge. 

Thi«  was  an  action  brought  by  the  plaintiff  in  error,  before  a  justice  of  the 
peace  in  Ci-awford  county,  to  recover  the  possession  of  certain  personal  prop- 
erty. The  attorney  for  the  plaintiff  filed  the  affidavit  in  replevin,  which  is  as 
follows: 

''State  of  Kansas^  Cratj^ford  County — 88%:  Henry  Gladdis,  being  duly 
sworn  upon  oath  says  that  he  is  the^uly-authorized  attorney  of  the  plaintiff  in 
the  above-entitled  action.  That  said  plaintiff  is  the  owner  of  the  following 
described  and  valued  property,  to- wit:  One  red  two-year-old  heifer,  of  the  act- 
ual value  of  twenty  dollars;  one  red  t^o-year-old  cow,  of  the  actual  value  of 
twenty-five  dollars;  and  one  sucking  calf  with  cow,  of  the  actual  value  of  five 
dollars.  That  said  plaintiff  is  entitled  to  the  immediate  possession  of  said 
property.  That  said  property  is  wrongfully  detained  by  said  defendant,  J.  M. 
King.  That  said  property  was  taken  in  execution  on  a  judgment  rendered 
before  W.  H.  Miller,  a  justice  of  the  peace  of  Sheridan  township,  in  Craw- 
ford county,  Kansas,  against  said  plaintiff,  and  that  the  said  property  was  by 
law  and  statute  exempt  from  seizure  and  sale.  Henry  Gladdis." 

This  affidavit  was  the  only  pleading  of  any  kind  filed,  and  no  answer  was 
filed  thereto.  Trial  in  justice's  court,  and  judgment  rendered;  from  which 
judgment  an  appeal  was  taken  to  the  district  court,  and  in  the  district  court 
the  cause  again  went  to  trial  upon  the  same  affidavit,  and  without  any  addi- 
tional pleadings.  The  plaintiff  introduced  his  testimony,  and  the  defendant 
demurrer  thereto,  upon  the  ground  that  the  evidence  failed  to  establish  a  cause 
of  action  against  the  defendant,  and  in  favor  of  the  plaintiff,  and  failed  to 
maintain  the  allegations  of  said  affidavit,  the  foundation  of  the  action.  The 
demurred  was  sustained  by  the  court,  and  judgment  rendered  against  the 
plaintiff  for  costs,  and  the  plaintiff  brings  the  case  here. 

Wells  &  WellSy  for  plaintiff  in  error.    John  T,  Vosh,  for  defendant  in  error. 

Clogston,  C.  The  only  question  for  consideration  is  whether  the  court 
erred  in  sustaining  the  demurrer  to  the  plaintiff's  evidence.  The  record 
shows  that  there  was  but  very  little  evidence  given  at  the  trial,  and  what 
little  there  was  admitted  must,  when  demurred  to,  be  regarded  in  the  most 
favorable  light,  and  all  reasonable  presumptions  to  be  drawn  therefrom  are  to 
be  resolved  in  favor  of  the  plaintiff;  and,  before  a  demurrer  can  be  success- 
fully sustained  thereto,  the  court  must  be  able  to  say  that  the  plaintiff  has 
entirely  failed  to  prove  his  case.  See  Bro^vn  v.  Railroad  Co,,  31  Kan.  1,  1 
Pac.  Rep.  605.  The  plaintiff  showed  by  his  testimony  that  he  was  a  resident 
of  the  state,  and  the  head  of  a  family ;  that  the  two  heifers  in  controversy  be- 
longed to  him,  and  that  they  were  levied  upon  by  a  constable  on  execution  in 
favor  of  the  defendant;  that,  before  the  sale  of  the  property,  plaintiff  notified 
the  defendant  not  to  buy  them,  and  that  he  claimed  them  as  exempt  property; 
also  that  the  property  was  advertised  and  afterwards  sold,  and  the  defendant 
became  the  purchaser  at  said  sale.  This  evidence  was,  we  t^iink,  sufficient, 
when  so  attacked,  to  prove  the  plaintiff's  cause.  If  the  plaintiff  had  waived 
his  right  to  select  the  property,  or  had  done  anything  else  that  would  reason- 
ably prevent  him  from  claiming  the  property  as  exempt,  it  would  have  been 
a  proper  defense  to  his  claim.    It  was  not  necessary  for  the  plaintiff,  in^he 
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first  instance,  to  show  that  he  had  not  waived  his  right  to  claim  the  property 
under  the  exemption.  The  defendant,  however,  insists  that  the  testimony  of 
the  plaintiff  showed  that  he  had  no  other  cattle  at  the  time  of  the  trial,  but 
that  he  did  not  show  what  other  cows,  if  any,  he  had  at  the  time  the  execu- 
tion was  levied  upon  the  property  in  controversy.  This  was  not  necessary. 
If  the  cows  in  controversy  were  the  only  ones  he  owned  at  the  time  of  the 
levy,  then  they  were  exempt;  if  he  had  other  cattle,  then  he  had  the  right  to 
select  which  he  would  claim  as  exempt,  and  this  riglit  to  select  might  be  ex- 
ercised by  the  plaintiff  at  any  time  before  the  sale.  Bice  v.  Nolan,  33  Kan. 
28,  5  Pac.  Rep.  437.  The  exemption  law  was  made  for  the  benefit  of  a  debtor 
and  his  family,  and  its  provisions  must  be  liberally  construed  in  his  favor. 
Where  he  made  the  selection  before  the  sale,  and  informed  the  defendant  of 
that  fact,  and  that  he  claimed  the  property  as  exempt,  if,  after  that,  the  de- 
fendant retained  them,  he  did  so  wrongfully;  the  plaintiff  being  entitled  to 
their  immediate  possession. 

Defendant  claims  that  the  court  erred  #in  overruling  his  motion  to  quash 
.the  affidavit,  the  foundation  of  the  action,  and  also  in  overruling  his  objection 
to  the  introduction  of  any  testimony  thereunder.  We  suggest  to  counsel 
that,  before  he  can  be  heard  to  urge  errors  in  his  own  behalf,  he  must  have 
preserved  the  rulings  of  the  court  In  a  transcript  or  case  made.  The  defend- 
ant has  filed  no  cross-petition  in  this  case,  and  therefore  none  of  the  errors, 
even  if  they  existed  as  claimed  by  him,  can  avail  or  be  considered  by  this 
court.    The  demurrer  was  erroneously  sustained. 

We  therefore  recommend  that  the  judgment  of  the  court  below  be  reversed. 

Bt  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  696) 

Weil  and  others  v.  Ecka&d  and  others. 

(Supreme  Court  of  Kansas.    December  10,  1887.) 

Appeal— Keview— Findings  of  Fact  by  the  Court. 

In  a  case  tried  by  the  court,  wherein  special  findings  offsets  are  made,  the  same 

effect  is  to  be  given  them  as  if  found  .by  the  jury ;  and,  if  there  ia  any  evidence  to 

sustain  them,  they  will  not  be  disturbed  by  this  court. 
(SyUabus  by  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court,  Pottawatomie  county;  B. 
B.  Spilman,  Judge. 

L.  H.  Finney,  lor  plaintiff  in  error.  Thos,  Fairchild  and  D.  V.  Sprague^ 
for  defendant  in  error. 

Simpson,  C.  John  W.  Eckard  and  N.  P^ttinger,  partners  as  Eckard  & 
Pettinger,  wore  in  business  and  owned  a  stock  of  goods  and  a  store  building 
in  Westmoreland,  Pottawatomie  county.  On  the  fourth  day  of  October, 
1884,  Pettinger  sold  out  his  interest  in  the  partnership  to  Eckard,  the  other 
partner,  and  took  notes  of  $1,225  each,  one  secured  by  a  chattel  mortgage  on 
the  stock  of  goods,  and  the  other  by  a  real-estate  mortgage  on  lot  30,  and 
east  half  of  lot  29,  in  Cochran's  addition  to  Westmoreland.  The  store  build- 
ing was  on  these  lots.  At  the  time  of  this  sale  of  the  interest  of  Pettinger  to 
Eckard,  the  firm  was  largely  indebted,  and,  from  the  evidence  in  the  case, 
may  be  said  to  have  been  insolvent.  The  matter  in  question  here  is  the  real- 
estate  mortgage.  It  was  recorded  October  4th,  and  on  the  same  day  was  as- 
signed by  Pettinger  to  his  son  Vernon  Pettinger,  who  had  been  in  the  em- 
ployment of  the  firm,  and  who  knew  all  the  circumstances  under  which  it 
was  executed.  On  the  seventh  of  October  he  sold  and  assigned  the  note  and 
mortgage  to  Trout  &  Leach,  bankers  at  Wamego.  Vernon  Pettinger  was  in- 
debted at  the  bank  of  Trout  &  Leach,  and  he  was  paid  by  the  surrender  of  his 
own  paper,  to  the  amount  of  $800;  and  he  received  in  addition  $200  in  cash. 
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The  paper  on  which  Vernqn  Petti  nger  was  responsible  to  Trout  &  Leach  was 
the  paper  of  the  partnership.  Trout  &  Leach  knew  of  the  partnership;  had 
dealt  with  it;  knew  that  this  mortgage  was  on  the  partnership  property.  Leach 
having  been  at  Westmoreland  some  time  before  and  examined  it;  and  knew 
that  the  mortgage  was  given  in  some  settlement  between  the  parties;  and  they 
knew  also  that  the  firm  of  Eckard  &  Pettinger  was  "hard  up;"  that  they  car- 
ried too  much  on  their  books;  that  they  had  not  money  to  pay  their  bills; 
that  Trout  &  Leach  had  loaned  them  money.  At  the  time  of  the  execution 
and  the  delivery  of  the  mortgage  by  Eckard  to  Pettinger,  the  firm  of  Eckard 
&  Pettinger  were  indebted  to  the  plaintiffs  in  error  in  the  sum  of  $1,530.23;  to 
Tootle,  Hanna  &  Co.  $140.72;  to  another  firm,  $165;  to  another,  $1,008.33; 
to  A.  J.  Gray,  $'300;  to  A.  Grimes  &  Co.,  $1,093;  to  Roll,  Thayer,  Williams 
&  Co.,  $205.78;  to  Kendall  &  Emery,  $700;  for  which  chattel  mortgages  were 
given  on  the  stock  of  merchandise  by  Eckard  on  the  eleventh  day  of  October. 
The  plaintiffs  in  error  were  also  secured  by  a  mortgage  on  the  lot  30,  east 
half  of  lot  29,  the  same  being  the  lots  on  which  the  store  building  was  situ- 
ated. The  indebtedness  on  the  firm,  as  shown  by  this  record,  including  the 
judgment  of  Freyschlog  of  $243.33,  and  the  amount  due  Trout  &  Leach,  for 
which  Vernon  Pettinger  was  responsible,  say  $800,  amounts  to  over  $6,000, 
exclusive  of  interest  and  the  costs  of  litigation.  The  value  of  the  lots  and 
the  store  building  and  of  the  entire  partnership  property  was  from  $4,500 
to  $5,000.  The  object  of  this  action  was  to  set  aside  the  mortgage  made  by 
Eckard  to  Pettinger,  and  assigned  through  the  son  of  Pettinger  to  Trout  & 
Leach,  as  fraudulent  against  the  plaintiffs  in  error,  who  are  creditors  of  the 
firm  of  Eckard  &  Petti  nger,' and  who  have  a  mortgage  on  the  store  property 
executed  and  recorded  on  the  eleventh  day  of  October. 

The  case  was  tried  by  the  court  without  the  intervention  of  a  jury,  and  the 
findings  of  fact  and  conclusions  of  law  are  as  follows:  "(1)  That  John  W. 
Eckard  and  N.  Pettinger  were  partners  in  business  at  Westmoreland,  Pot- 
tawatomie 'county,  Kansas,  under  the  firm  name  of  Eckard  &  Pettinger,  up 
to  about  the  first  day  of  October,  1884,  at  which  time  the  partnership  was  dis- 
solved, and  Pettinger  sold  all  his  interest  in  the  partnership  property  to  Eck- 
ard. (2)  That  lot  Xo.  30,  and  the  east  half  of  lot  No.  29,  in  Cochran's  addi- 
tion to  Westmoreland,  in  Pottawatomie  county,  Kansas,  was  a  part  of  the 
partnership  property  of  said  firm  of  Eckard  &  Pettinger,  and  that  Pettinger 
sold  his  interest  therein  to  Eckard  on  or  about  the  the  third  day  of  October, 
A.  D.  1884.  (3)  That  on  the  third  day  of  October,  A.  D.  1884,  John  W.  Eck- 
ard, and  Annie  E.  Eckard,  his  wife,  executed  and  delivered  to  N.  Pettinger 
their  promissory  note  for  $1,225,  a  part  of  the  purchase  money  of  his  interest 
in  the  partnership  property,  due  18  months  after  date,  drawing  interest  at 
the  rate  of  10  per  cent,  per  annum  from  date,  and  on  the  same  day  executed 
and  delivered  to  said  N.  Pettinger  a  mortgage  upon  said  real  estate  to  secure 
the  payment  of  said  note,  which  mortgage  was  duly  filed  for  record  on  the 
fourth  day  of  October,  1884,  at  11  o'clock  a.  m.  (4)  That  on  the  fourth  day 
of  October,  1884^  the  said  I^.  Pettinger  sold  and  indorsed  said  note,  and  as- 
signed said  mortgage  to  Y.  Pettinger,  and  that  said  assignment  of  said  mort- 
gage was  duly  filed  for  record  the  fourth  day  of  October,  1884.  (5^  That  on 
the  seventh  day  of  October,  1884,  the  said  V.  Pettinger  sold  and  indorsed  said 
note,  and  assigned  said  mortgage  to  the  defendants  Trout  &  Leach,  and  that 
said  assignment  of  said  mortgage  was  duly  filed  for  record  the  seventh  day 
of  October,  1884.  (6)  That  the  said  Trout  &  Leach  bought  said  note  and 
mortgage  in  good  faith,  and  for  a  valuable  consideration,  and  then  became 
and  still  are  tjie  bona  fide  owners  and  holdei*s  thereof;  and  that  said  mort- 
gage is  the  first  lien  upon  said  estate.  (7)  That  on  the  third  day  of  October, 
1884,  John  W.  Eckard  and  K.  Pettinger,  as  partnera  as  Eckard  <&  Pettinger, 
were  indebted  to  the  plaintiffs  I.  Weil  &  Co.  in  the  sum  of  $1,530.23,  and  thjit 
no  part  thereof  has  since  been  paid.     (8)  That  on  the  eleventh  day  of  Octo- 
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ber,  1884,  the  said  John  W.  Eekard,  and  Annie  JS.  Eckard.  his  wife,  for  the 
purpose  of  securing  said  indebtedness  of  Edtard  Sc  Pettinger,  to  I.  Weil  A  Co., 
executed  and  delivered  to  the  said  I.  Weil  A  Co.  a  mortgage  on  the  aforesaid 
real  estate^  which  was  doly  filed  for  record  on  the  eleventh  day  of  Otober, 
18>54;  and  that  said  mortgage  is  the  second  lien  upon  said  real  estate,  and 
that  appraisement  was  by  said  defendants  John  W.  Eckard  and  Annie  £. 
Eckard  duly  waived.  To  each  and  every  of  the  said  findings  of  fact  the 
said  plaintiffs  duly  excepted  separately.  And  the  court  do  find  as  contu- 
sions of  law:  (1)  That  the  said  plaintiffs  I.  Weil  A  Co.  are  entitled  to  re- 
cover from  John  W.  Eckard  and  X.  Pettinger  the  sum  of  one  thousand  six 
hundred  and  four  and  61-100  dollars,  and  to  a  foreclosure  of  said  mortgage,  and 
an  order  of  sale  of  said  real  estate  without  appraisement,  after  the  expiration 
of  six  months,  and  that  the  same  be  held  to  be  the  second  lien  on  said  real 
estate.  (2  j  Tliat  when  the  said  sale  is  made  the  said  Trout  A  Leach  will  be 
entitled  to  recover  out  of  the  proceeds  thereof  the  amount  then  due  upon  the 
aforesaid  note  of  John  W.  Eckard  and  Annie  E.  Eckard,  now  held  by  them; 
and  the  same  be  held  to  be  the  first  lien  on  said  real  estate.  (3)  That  when 
such  sale  is  made  the  proceeds,  after  paying  the  costs  of  said  suit  and  the  said 
sale,  and  the  taxes,  if  any  then  accrued  and  unpaid  on  said  real  estate,  must 
be  applied — PirnU  in  payment  of  the  amount  then  due  upon  the  aforesaid  note 
of  John  W.  Eckard  and  Annie  E.  Eckard,  now  held  by  Trout  A  Leach;  and 
secoTul,  in  payment  of  said  judgment  of  I.  Weil  A  Co.,  with  interest  accrued 
thereon,  up  to  the  time  of  said  sale.  *"  To  each  and  every  of  said  conclusions 
of  law  the  plaintiff  at  the  time  duly  excepted. 

Whereupon  the  said  plaintiffs  filed  in  said  court  their  motion  for  a  new 
trial  of  this  cause  for  all  the  sUitutory  causes.  Whereupon  the  court  over- 
ruled said  motion;  to  which  raling  the  plaintiffs  at  the  time  excepted.  Where- 
upon it  is  by  the  court  ordered,  adjudged,  and  decreed  that  the  said  plain- 
tiffs do  have  and  recover,  of  and  from  the  said  defendants  John  W.  Eckard 

and  N.  Pettinger,  the  sum  of  $1,604.61,  and  the  costs  of  .suit  taxed  at , 

and  hereof  let  execution  issue.  And  it  is  by  the  court  further  ordered,  ad- 
judged, and  decreed  that  the  raortgnge  of  the  said  plaintiffs  on  the  premises 
lot  Xo.  30,  and  east  half  of  lot  29.  of  Cochran's  addition  to  the  city  of  West- 
moreland, in  Pottawatomie  county,  Kansas,  be  foreclosed;  that  after  six 
months  from  this  date,  order  of  sale  of  smd  premises  issue,  and  that  said 
premises  be  sold  without  appraisement;  and  it  is  further  ordered,  adjudged, 
and  decreed  that  the  mortgage  owned  and  held  by  Trout  A  Leach  be,  and  the 
same  hereby  is,  declared  to  be  a  first  lien  on  said  premises,  and  that  the  mort- 
gage of  the  said  Wiel  A  Co.  be,  and  the  same  hereby  is,  declared  to  be  a  sec- 
ond lien  on  said  premises;  and  it  is  further  ordered,  adjudged,  and  decreed 
that  the  moneys  arising  out  of  the  sale  of  the  said  premises  be  applied — Firsts 
to  the  payment  of  the  taxes  accrued  and  unpaid  on  said  premises;  second,  to 
the  payment  of  the  costs  of  this  action;  third,  to  the  payment  of  the  amount 
then  due  to  Trout  A  Leach;  fourth,  to  the  payment  of  the  judgment  of  the 
said  plaintiffs.  And  that  the  said  defendants  John  W.  Eckard  and  Annie  £. 
Eckard,  N.  Pettinger,  and  Vernon  Pettinger,  be  forever  foreclosed  and  barred 
of  and  from  all  and  every  interest,  right,  title,  or  claim  in  or  to  said  mort- 
gaged premises.  And  it  is  further  ordered  that  the  injunction  heretofore  is- 
sued in  the  cause  be  dissolved,  and  that  the  order  dissolving  said  injunction 
be  suspended  for  60  days,  and  until  decision  of  the  supreme  court,  if  petition 
in  error  be  filed.  To  all  of  which  findings  of  fact  and  conclusions  of  law,  or^ 
der,  judgment,  decree,  and  proceeding,  the  plaintiffs  then  and  there  duly  ex- 
cepted. 

It  makes  no  practical  difference  how, much  we  may  be  impressed  with  the 
views  of  the  counsel  for  plaintiff  in  error.  In  the  condition  of  the  record,  we 
Civn  do  nothing  but  sympathize  with  him.  There  is  no  special  finding  re- 
quested or  even  given  on  the  question  of  the  insolvency  of  the  partnership  at 
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the  ttmeof  the  execution  of  this  mortgage  by  one  partner  to  the  other.  While 
we  might  think  the  evidence  justified  such  a  finding,  we  must  hold,  in  ac- 
cordance with  established  principles  and  repeated  decisions,  that  the  gen- 
eral finding  and  judgment  includes  every  material  fact  necessary  to  sustain 
such  judgment;  and  that,  in  legal  contemplation,  there  is  a  finding  that  the 
partnerahip  was  not  insolvent  at  that  time.  This  compels  an  alfirmance  of 
the  judgment. 

By  the  Coubt,    It  is  so  ordered;  all  the  justices  concurring. 

(37  Kan.  7«)  CHANDLER  V.  DyE. 

{Supreme  Oottrt  of  Kansas,    December  10,  1887.)    , 

1.  Divorce— Rights  of  Divorced  Parties — Contbaci  for  Support  of  Children. 

D.  and  wife  were  divorced,  and  the  custody  of  their  minor  son  was  given  to  the 
wife,  whom  she  afterwards  supported.  The  evidence  discussed,  and  held,  that  ihere 
was  no  sufficient  evidence  to  prove  a  contract  between  D.  and  his  divorced  wife  that 
he  should  pay  her  for  such  support. 

2.  Reference— Rbpoet  of  Refesee — Settino  Aside* 

Where  the  report  of  a  referee  is  not  sustained  by  sufficient  evidence,  the  same 
'    should  be  set  aside  on  motion  of  the  aggrieved  party,  and  a  new  trial  granted. 
{Syllabiu  by  the  Cmirt.) 

Error  to  district  coi^rt,  Miami  county;  J.  P.  IIindman,  Judge. 
Thos.  M.  Carroll,  for  plaintiflP  in  error.    Brayman  &  /STieldon,  for  defend- 
ant in  error. 

Valentine,  J.  This  action  was  originally  commenced  on  October  18, 1884, 
in  the  probate  of  Miami  county,  by  Mary  I.  Dye,  by  filing  an  account  for 
$3,166  against  the  estate  of  Byron  E.  Dye,  her  former  husband,  for  the  sup- 
port, education,  and  maintenance  of  their  minor  son,  Robert  C.  Dye.  The 
administrator,  J.  F.  Chandler,  filed  a  motion  requiring  her  to  itemize  her  ac- 
count, which  motion  was  sustained,  and  on  November  11,  1884,  an  amended 
statement,  containing  the  various  items  of  her  account,  amounting  to  $3,628.50, 
was  tiled.  Afterwards  atrial  was  had  before  th6  probate  court,  and  the  claim 
disallowed  on  the  authority  of  Harris  v.  Harris,  5  Kan.  46.  An  appeal  was 
then  taken  by  Mary  I.  Dye  to  the  district  court,  and  on  February  2,  1885,  she 
filed  her  first  amended  petition.  To  this  petition  a  demurrer  was  interposed, 
which  was  sustained  by  the  court  on  the  authority  of  J^arri*  v.  Harris,  supra. 
Having  failed  to  establish  her  account  aa  a  claim  against  the  estate  of  her 
former  husband,  she  then,  with  leave,  of  the  court,  and  on  March  24,  1885, 
filed  her  second  amended  petition.  In  tliis  petition,  and  for  the  first  time,  she 
set  up  a  contract  between  herself  and  Byron  E.  Dye,  under  which  contmct, 
she  alleged,  he  wfis  to  pay  her  for  the  support,  education,  and  maintenance 
of  their  minor  son.  By  the  consent  of  the  parties,  and  the  order  of  the  court, 
the  cause  was  then  referred  to  a  referee  for  trial,  and  on  June  18, 1885,  a  trial 
was  had  before  the  referee.  The  referee  found  that  there  was  such  a  contract 
as  was  alleged  in  the  plaintiff's  petition,  and  found  that  the  sum  of  $2,747.50 
was  a  reasonable  sum  for  the  support,  education,  and  maintenance  of  said 
minor  son,  and  that  Mary  I.  Dye  was  entitled  to  a  judgment  for  this  amount 
against  the  estate  of  Byron  E.  Dye.  A  motion  to  set  aside  the  referee's  re- 
port on  various  grounds,  and  also  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  were  filed  by  the  defendant,  and  overruled  by  the 
court,  and  the  defendant  then  brought  the  case  to  this  court  for  review.  All 
the  evidence  heard  on  the  trial  before  the  referee  is  preserved  in  the  case  and 
brought  to  this  court. 

The  only  question  presented  to  this  court  is  \Vhether  the  evidence  estab- 
lishes a  contract  between  Byron  E.  Dye  and  the  plaintifl',  whereby  he  agreed 
to  pay  her  for  the  support,  education,  and  maintenance  of  their  minor. child. 
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The  facts  in  this  cjise,  stated  in  brief,  are  substantially  as  follows:  Byren 
E.  Dye  and  Mary  I.  Dye  were  married  on  May  14,  1855,  and  were  divorced 
on  June  16, 1877,  by  a  decree  of  the  circuit  court  of  Jackson  county,  Missouri. 
During  their  marriage  they  had  two  children, — one  a  girl,  Frankie  Dye,  and 
the  other  a  boy,  Robert  C.  Dye, — aged,  respectively,  at  the  date  of  the  divorce, 
about  18  and  8  years.  The  father  supported  and  maintained  the  daughter. 
The  court  granting  the  divorce  gave  the  custody  and  control  of  the  minor  son 
to  the  mother.  In  November  following  the  granting  of  the  divorce,  Marj' 
I.  Dye  left  Kansas  City,  Missouri,  and  removed  to  Chicago,  Illinois,  taking 
with  her  the  minor  son,  Robert,  where  they  have  since  resided.  Byron  E. 
Dye  continued  to  reside  in  Kansas  City  until  March,  1881,  having  about  that 
time  married  again,  when  he,  with  his  wife,  removed  to  Miami  county,  Kan- 
sas, where  they  <5on tinned  to  reside  up  to  the  date  of  his  death,  which  oc- 
curred on  September  26, 1883.  At  the  time  of  the  divorce,  June  16, 1877,  the 
wealth  of  Byron  E.  Dye  was  variously  estimated  at  from  $40,000  up  to  j^50,000; 
his  most  intimate  business  acquaintances  placing  it  about  $45,000.  By  the 
decree  of  divorce,  Mary  I.  Dye  received  of  this  amount  $5,000  as  alimony. 
This  is  all  that  she  was  shown  to  have  received  until  after  the  trial,  when  it 
was  shown  on  the  hearing  of  a  motion  for  a  new  trial  that,  by  an  amicable 
arrangement  between  herself  and  Dye,  she  in  fact  received  in  all  about 
$16,000.  Mrs.  Dye  could  not  testify  in  this  case  in  her  own  behalf  with  re- 
spect to  any  transaction  or  communication  had  personally  between  herself 
and  Byron  E.  Dye,  which  occurred  before  the  divorce  was  granted.  Civil  Code, 
§g  322,  323.  But  with  respect  to  all  other  matters,  and  all  matters  transpir- 
ing since  the  divorce,  she  was  as  con>petent  to  testify  as  any  other  person. 
About  the  only  evidence  in  the  case  tending  to  sliow  that  any  contract  was 
ever  made  between  Byron  E.  Dye  and  Mrs.  Dye  for  the  suj)port,  education,  or 
maintenance  of  their  minor  son,  is  tlie  following:  Mrs.  RiJla  Webster  testi- 
fied with  respect  to  a  conversation  had  between  herself  and  Mr.  and  Mrs, 
Dye,  on  the  day  that,  but  before,  the  divorce  was  granted,  among  other  things, 
as  follows:  "I  started  to  leave  the  room,  when  Byron  called  me  back  and 
said,  'I  wish  you  to  hear  what  I  have  to  say.'  He  then  said  he  would  have 
to  support  Robert  anyway.  This  was  said  by  Jiim  in  connection  with  what 
he  had  been  saying  about  the  amount  he  would  give  his  wife,  Mary  I.  Dye. 
He  seemed  to  be  defending  liimself  on  account  of  tlie  small  amount  he  whs 
giving  Mrs.  Dye."  John  F.  Gregory,  a  cousin  to  Byron  E.  Dye,  testified, 
among  other  things,  as  follows:  "I  was  intimately  acquainted  with  Byron 
E.  Dye  during  his  life-time.  I  had  several  conversations  with  relation  to  his 
boy,  Robert,  since  he  [Dye]  and  Mary  I.  Dye  were  divorced.  He  said  he  had 
Robert  to  support,  and  ^Iso  that  he  had  his  daughter,  Frankie,  to  support. 
This  conversation  was  after  he  was  married  to  his  second  wife,  Augusta 
Kreinhop.  and  l^efore  his  daughter  was  married.  At  another  conversation, 
about  a  year  afterwards,  he  spoke  in  relation  to  the  suppoi-t  of  his  children. 
He  seemed  to  speak  as  thbugh  the  support  ot  his  daughter  was  costing  him  too 
much  money.  He  said  it  was  better  for  Robert  to  be  with  liis  mother,  for  he 
did  not  want  the  care  of  him.  That  it  would  cost  him  less  for  his  mother  to 
take  care  of  him." 

On  February  29, 1880,  Byron  E.  Dye  wrote  a  letter  to  Mrs.  Dye,  which  con- 
tains, among  other  things,  the  following:  "Mary:  I  have  made  arrange- 
ments with  Willoughby,  Hill  &  Co.,  clothiers,  cor.  Clark  and  Madison,  to  fur- 
nish Robert  his  clothes  on  my  credit.  *  *  *  i  know  you  do  not  want  to 
ask  me  for  the  money  for  his  clothes,  and  I  cannot  tejl  when  he  needs  them, 
nor  how  much  to  send,  and  furthermore  I  neglect  it  when  I  am  not  where  he 
Is.  I  hope  to  be  in  a  position,  when  he  becomes  of  the  proper  age,  to  give  him 
such  education  as  his  tastes  and  future  prospects  in  life  will  require.  1  am 
highly  pleased  with  his  progress.  *  *  ♦  While  I  do  not  want  to  be  ex- 
travagant, I  want  him  to  look  nice."     On  December  12,  1880,  Byron  E.  Dye 
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wrote  a  letter  to  his  son,  which  contains,  among  other  things,  the  following: 
"I  hope  you  will  write  rae  a  letter  at  least  once  a  month,  and  not  wait  until 
you  want  some  more  clothing."  H.  H.  Grimshaw  testified  with  regard  to  a 
conversation  had  between  himself  and  Byron  E.  Dye  in  1880  or  in  1881  as  fol- 
lows: "He  said  he  had  a  boy  to  support,  who  was* at  school."  On  April  20, 
1882,  Byron  E.  Dye  wrote  a  letter  to  his  son,  which  contains,  among  other 
things,  the  following:  "Deaii  Robbie:  Yours  of  the  22d  duly  received. 
Come  as  soon  as  you  want  to.  If  your  mother  will  advance  your  ticket  and 
expenses,  I  will  send  it  to  her  as  soon  as  I  am  able  to  go  to  town  and  get  a 
draft."  On  April  30.  1883,  Byron  E.  Dye  wrote  a  letter  to  Mrs.  Dye,  which 
contains,  among  other  things..the  following:  "Mary:  I  wish  you  would  ask 
your  lawyer  if  your  custody  of  Robert,  according  to  the  decree  of  divorce, 
affects  his  heirship  to  my  estate?"  After  the  divorce,  and  up  to  the  time  of 
the  death  of. Byron  E.  Dye,  he  furnished  clothing,  and  money  for  clothing,  to 
his  son,  to  the  amount  of  $184. 

The  evidence  tending  to  show  that  there  was  no  contract  between  Byron  E. 
Dye  and  Mrs.  Dye  that  he  should  pay  her  for  the  support,  education,  and 
maintenance  of  their  minor  son,  is  as  follows.  Mrs.  Dye  testified  on  the  trial, 
among  other  things,  as  follows:  "I  always  kept  a  watch  and  oversight  over 
Mr.  Dye,  even  after  he  left  my  house.  I  kept  no  rigid  account  of  my  bills; 
no  separate  account  for  the  boy;  no  separate  account  for  board.  For  nearly 
two  years  I  paid  810  per  week  for  board,  and  I  count  it  from  that.  /  made 
up  the  account  about  the  time  I  brought  in  my  bill,  I  never  asked  Mr.  Dye 
for  any  pay,  so  I  kept  no  account,  but,  as  stated  before,  only  since  I  was  ap- 
point^ guardian.  I  counted  from  the  last  year.  I  only  know  in  a  general 
way  that  I  paid  8130  per  year  for  his  clothing,  and  from  the  frequency  of 
his  having  to  have  a  new  suit  of  clothes.  Never  asked  for  any  that  I  did  not 
get.  I  may  have  asked  for  the  clothes.  Mr.  Dye  furnished  clothes  whenever 
he  wished  for  it.  Laundry  expenses  I  paid.  It  is  an  estimated  account.  'l 
never  asked  Mr.  Dye  to  pay  any  laundry  bill.  The  doctor's  bill, — I  paid  it. 
I  brought  it  uf)  to  last  year  in  my  account.  I  never  gave  the  boy  less  than  25 
cents  per  week.  Kept  no  separate  account.  When  he  wanted  a  book  I  bought 
it  and  paid  for  it, — was  charged  to  nobody.  I  estimated  same  as  I  did  the 
other  accounts.  I  never  ma  le  out  any  bills  before.  *  ♦  *  The  relation 
between  us  from  tlie  time  of  the  divorce  up  to  the  time  of  his  death  was  a 
business  relation.  Mr.  Dye  assisted  me  up  to  the  time' of  his  death,  I  can't 
say  that  I  asked  his  advice.  He  offered  to  reloan  the  money  for  me.  No,  he 
never  demanded*  the  child,  but  at  times  felt  bitter  about  it.  Frankie's  father 
supported  her.  *  *  ♦  The  divorce  was  granted  owing  to  his  fault.  Judge^ 
I  had  no  nation  to  charge  until  he  refused  to  accept  a  compromise  u>e  had 
come  to.  I  accepted  the  pittance  that  was  offered  me.  I  expected  to  live  until 
he  had  used  up  all  his  property.  I  expected  the  father  would  take  care  of  all 
his  family  as  long  as  he  was  able.  So  long  as  Byron  lived  we  would  have 
had  what  was  just.  *  *  .  *  The  conversation  spoken  of  by  Mrs.  "Webster 
took  place  in  the  forenoon.  Nothing  was  said  about  the  support  of  the  child 
between  me  and  Mr,  Dye,  It  would  be  impossible  for  me  to  state  everything 
which  occurred,  owing  to  the  effect  upon  my  mind.  Nothing  more  was  said 
about  the  divorce,  as  I  can  remember.     He  expected  me  to  withdraw  the  suit, " 

On  December  25,  1879,  Robert  C.  Dye  wrote  a  letter  to  his  father,  which 
contains,  among  other  things,  the  following:  **  /  thank  you  for  the  present,  I 
think  I  will  buy  myself  a  suit  of  clothes  with  the  money."  On  January  14, 
1880,  Robert  C.  Dye  wrote  a  letter  to  his  father,  which  contains,  among  other 
things,  the  following:  "I  thank  you  for  the  money.  I  can  buy  myself  a  nice 
suit  of  clothes  with  it."  On  June  17, 1880,  Byron  E.  Dye  wrote  a  letter  to  Mi-s. 
Dye  with  reference  to  purchasing  clothing  for  Robert  at  the  elothing-house  of 
Willoughby,  Hill  &  Co.,  which  letter  contains,  among  other  things,  the  fol- 
lowing: "if  they  object,  have  Frankie  pay  for  them  out  of  my  money  she  has 
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on  hand  for  fence."  On  the  same  day  Byron  E.  Dye  wrote  a  letter  to  his  son, 
wliieh  contains,  among  other  things,  the  following:  "You  can  go  to  Wil- 
loiighby,  Hill  &  Co.,  and  get  your  clothes.  I  will  write  your  mother  in  re- 
gard to  it."  On  December  1,  1880,  Byron  E.  Dye  wrote  a  letter  to  his  son, 
which  contains,  among  other  things,  the  following:  "I  send  you  a  draft  for 
S20.  I  want  you  to  get  a  nice  suit,  and  then  I  want  you  to  keep  it  nice." 
On  December  17,  1880,  Robert  C.  Dye  wrote  a  letter  to  his  fatlier,  which  con- 
tains, among  other  things,  the  following:  "I  received  your  letter  from  Frankie, 
with  many  thanks.  1  will  give  you  an  account  of  what  I  bought  with  my 
money.  It  was  as  follows:"  and  then  follows  an  itemized  statement  of  the 
clothing  bought  for  :^20,  together  with  a  statement  that  his  mother  was  pleased 
with  his  clothes.  On  November  17,  1882,  Byron  E.  Dye  wrote  a  letter  to  his 
daughter,  Frankie,  which  contains,  among  other  things,  the  following:  "Sup- 
pose I  die  soon,  all  I  have  except  Gussie^s  dower  goes  to  you  and  Rob.  You 
would  not  see  your  mother  want.  If  I  live  and  she  should  unfortunately  lose 
her  money,  does  anybody  think  I  would  ever  see  her  want?  I  would  divide 
my  last  dollar  with  her.  I  regard  my  obligations  to  support  her  during  life 
just  the  same  as  if  no  divorce  had  ever  been  granted."  Other  letters  passed 
between  the  father  and  son  of  like  character  to  those  above  quoted. 

The  burden  of  proof  in  this  case  rested  upon  the  plaintiff,  Mrs.  Dye,  and 
we  do  not  think  that  she  made  out  her  case.  She  did  not,  by  the  evidence  or 
otherwise,  show  that  any  contract  ever  existed  between  herself  and  Byron 
E.  Dye,  requiring  him  to  pay  her  for  the  support,  education,  or  maintenance 
of  Robert  C.  Dye.  Mrs.  Dye  virtually  testitied  on  the  trial  that  no  such  con- 
tract was  ever  made.  And  further,  the  divorce  was  granted  on  June  16, 
1877;  Byron  E.  Dye  died  September  26, 1883;  and  yet  no  claim  was  ever  made 
by  her  to  him  that  he  was  liable  or  in  duty  bound  to  pay  her  for  anything 
furnished  by  her  to  Robert  C.  Dye ;  nor  was  any  such  claim  ever  made 
against  his  estate  until  October  18,  1884,  when,  for  the  first  time,  she  made 
such  claim  in  the  probate  court.  And  no  claim  was  ever  made  that  any  con- 
tract ever  existed  between  Mrs.  Dye  and  Byron  E.  Dye  imposing  any  obliga- 
tion upon  him  to  pay  her  for  anything  furnished  by  her  to  Robert  0.  Dye, 
until  March  24.  1885,  when  for  the  first  time  she  made  such  claim  by  setting 
it  up  in  her  second  amended  petition.  And  further,  Mrs.  Dye  never  kept  any 
account  of  her  expenses  in  supporting,  educating,  or  maintaining  Robert  C. 
Dye,  and  made  no  charge  for  any  such  things  as  against  anybody,  until  she 
filed  her  claim  in  the  probate  court  on  October  18, 1884.  What  Mrs.  Webster 
hefird  Byron  E.  Dye  say  on  the  day  the  divorce  was  gmnted  was  not  said  to 
Mrs.  Dye,  and  in  all  probability  she  did  not  hear  it.  And,  of  course,  what 
was  said  to  Mrs.  Webster,  whether  in  the  presence  or  absence  of  Mrs.  Dye, 
could  not  constitute  a  contract  between  Byron  E.  Dye  and  Mrs.  Dye.  The 
clothing  and  the  money  for  clothing  furnished  by  Byron  E.  Dye  to  his  son, 
Robert,  were  evidently  furnished  as  presents,  and  were  not  furnished  in  ful- 
fillment of  any  contract.  The  son  so  considered. them,  and  it  would  be  nat- 
ural that  the  father  should  make  presents  to  his  son.  Besides,  it  would  be 
bad  policy  to  hold  that  a  father  could  not  give  his  son  a  present  without  be- 
coming liable  to  pay  his  divorced  wife,  the  son's  mother,  for  everything 
which  she  might  furnish  to  the  son.  Nothing  that  was  said  by  Byron  E. 
Dye  to  Mr.  Gregory,  or  to  Mr.  Grimshaw,  would  constitute  a  contract  be- 
tw(*en  Byron  E.  Dye  and  Mrs.  Dye.  Indeed,  it  is  evident  from  the  evidence 
in  the  case  that  no  such  contract  ever  existed. 

We  think  there  was  no  sufficient  evidence  to  sustain  the  report  of  the  ref- 
eree, and  therefore  the  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

End  of  Volume  15. 
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